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Section  31-2.  The  commission  shall  have  an  offi- 
cial seal  which  shall  be  one  inch  and  three-quarters  in 
diameter,  with  such  design  as  the  commission  may  pre- 
scribe engraved  thereon,  and  surrounded  by  the  words 
"The  Public  Service  Commission  of  Ohio,"  with  which  its 
proceedings  shall  be  authenticated  and  of  which  the  courts 
shall  take  judicial  notice. 

Section  179.  Before  granting  such  certificate,  the  sec- 
retary of  state  shall  require  such  foreign  corporation  to  file 
in  his  office  a  sworn  copy  of  its  charter  or  certificate  of  in- 
corporation, and  a  statement  under  its  corporate  sea!  setting 
forth  the  following:  The  amount  of  capita!  stock  of  the 
corporation,  the  business  in  which  it  is  engaged  or  in  which 
it  proposes  to  engage  within  this  state ;  the  proposed  loca- 
tion of  its  principal  place  of  business  within  this  state,  and 
the  name  of  a  person  designated  as  provided  by  law,  upon 
whom  process  against  the  corporation  may  be  served  within 
this  state.  The  person  so  designated  must  have  an  office 
or  place  of  business  at  the  proposed  location  of  the  prin- 
cipal place  of  business  of  the  corporation.  (R.  S.  Sec. 
I48d.) 

Cited:  Commercial  Co.  v.  Mfg.  Co,,  55  O.  S.  217  (affinning 
Commercial  Co.  v.  Mfg.,  11  O.  C.  C  153,  5  O.  C  D.  131)  ;  State,  ex 
rel.,  V.  Laylin,  73  O.  S,  90  (affirminpf  State,  ex  rel..  v.  Laylin,  3  O.  N. 
P.  (N.  S.)  185.  15  O.  D,  (N.  P.)  360) :  Fruit  Co,  v.  Armour  Car 
Lines,  74  O.  S.  168  (reversing  Armour  Car  Lines  v.  Fruit  Co..  5  O. 

C.  C.  (N,  S.)  161.  16  O.  C.  D.  496) ;  Puerring  v.  Carier-Crumc  Co., 
16  0.  C  C  629,  9  O,  C.  D.  411 ;  Mfg.  Co.  v.  Mill  Co..  6  O.  N.  P.  (N. 
S.)  1.  18  O.  D.  {N.  P.)  413. 

A  citizen  of  Ohio  may  sue  a  foreign  corporation  upon  a  cause 
of  action  arising  outside  of  this  slate;  Burke  v.  Construction  Co,, 
9  O,  N.  P.  (N.  S.)  577. 

A  foreign  corporation  which  has  designated  a  person  upon 
whom  process  may  be  served  in  this  state  may  be  sued  in  this  state 
by  serving  such  agent  with  such  process,  although  the  cause  of 
action  arose  in  another  state :   Madison  v.  Construction  Co.,  21  O. 

D.  [N.  P.)  369, 

A  service  of  summons  upon  a  foreign  corporation  by  deliver- 
ing a  copy  thereof  to  a  superintendent  of  such  company,  "he  being 
in  charge  of  the  usual  place  of  doing  business  of  said  company,' 
but  it  not  appearing  that  he  is  the  "managing  agent"  of  said  com- 
pany, is  defective,  and  will  be  quashed  if  it  appears  that  the  cor- 
poration, as  required  by  G.  C,  179,  has  designated  another  person 
as  the  one  on  whom  process  should  be  served :  State,  ex  rel.,  v. 
Pridge  Co.,  7  O.  C,  C.  (N,  S.)  557,  18  O,  C.  D.  147. 

Sec  notes  to  G.  C.  176,  178,  180,    188  and  187. 
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BONDS  OF  TRANSPORTATION  AGENTS. 


Section  290.  No  person,  firm  or  corporation  shall  en-  certificate 
gafe  in  selling  steamship  or  railroad  tickets  for  transporta-  Ji"^^^"*' 
tion  to  or  from  foreign  countrres,  or  in  the  business  of  re- 
ceiving deposits  of  money  for  the  purpose  of  transmitting 
the  same,  or  the  etjiiivalent  thereof,  to  foreign  coimtries, 
until  it  has  obtained  from  the  auditor  of  state  a  certificate 
of  compliance  with  the  provisions  of  the  two  sections  next 
following.  The  certificate  shall  be  conspicnonsly  displayed 
in  the  place  of  business  of  such  person,  firm  or  corporation. 
(99  V.  266  §§  1.2.) 

Section  291.  Such  person,  firm  or  corporation  shall  Bond  of 
make,  execute  and  deliver  a  bond  to  the  state  of  Ohio  in  Mwnt. 
the  sum  of  five  thousand  dollars,  conditioned  for  the  faith- 
ful holding  and  transmission  of  any  money,  or  the  equivalent 
thereof,  delivered  to  it  for  transmission  to  a  foreign  country, 
or  conditioned  for  tlie  selling  of  genuine  and  valid  steam- 
ship or  railroad  tickets  for  transportation  to  or  from  foreign 
countries,  or  both  if  to  be  engaged  in  both  of  such  busi- 
nesses.     {99  V.  266  §  I.) 

Section  292.  The  bond  shall  be  executed  by  such  per-  Bond  mun  h 
son,  firm  or  corporation  as  principal,  with  at  least  two  good  JJfj^,^"' 
and  sufficient  sureties,  who  shall  be  responsible  and  owners 
of  real  estate  within  the  state.  The  bond  of  a  surety  com- 
pany may  be  received,  if  approved,  or  cash  may  be  accepted 
in  place  of  surety.  The  bond  shall  be  approved  by  the  au- 
ditor of  state,  and  filed  in,  his  office.  Upon  the  relation  of 
any  parly  aggrieved,  a  suit  to  recover  on  such  bond  may 
be  brought  in  a  court  of  competent  jurisdiction.  (99  v. 
267  §§  2,  4.) 

Section  293.    The  auditor  of  state  shall  keep  a  book   R„ord  of 
to  be  known  as  a  "bond  book"  wherein  he  shall  place  in   bondi;  fee. 
alphabetical  order  all  such  bonds  received  by  him,  the  date 
of  receipt,  the  name  or  names  of  the  principals  and  place  or 
places  of  residence,  and  place  or  places  for  transacting  their 
business,  the  names  of  the  surety  upon  the  bond,  and  the 
name  of  the  officer  before  whom  the  bond  was  executed 
or  acknowledged.     Such  record  shall  be  open  to  public  in- 
spection.   The  auditor  of  state  shall  collect  a  fee  of  five  dol- 
lars for  each  bond  so  filed.     (99  v.  267  §  3.) 
(3) 
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Pciuitr.  Section  294.    A  person,  firm  or  corporation  which  en- 

gages in  such  business,  contrary  to  the  provisions  of  the 
second  and  third  preceding  sections,  shall  be  fined  not  more 
-  than  five  hundred  dollars  or  imprisoned  not  more  than  six 
months,  or  both.     {99  v.  267  §  5.) 

Don  not  SECTION  295.     Nothing  herein  shall  apply  to  drafts, 

tSm'r^c^'  money  orders  or  traveler's  checks  issued  by  trans- Atlantic 
steamship  companies  or  their  duly  authorized  agents  or  to 
national  banks,  express  companies,  state  banks  or  trust  com- 
panies.    (99  V.  2&y  §  6.) 
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To  enforce  act  limiting  number  of  hours  of  service  on  railroad,  see  G.  C. 
9007. 

To  compel  introduction  of  lire  extinguishers  on  passenger  trains,  see  G  C. 
fi938. 

Appliances  for  blocking  of  railway  frogs,  etc.,  to  be  approved  by,   see  G. 

C.  9(109, 

Duty  as  to  construiHion  of  overhead  wires  over  line  of  steam  railroad,  sec 
G.  C.     8!'T5. 

Employment  of  counsel,  see   G.   C     333. 

Section  487.     There  shall  be  a  commission  known  as   luiiroad  cum- 
the  "Railroad  Commission  of  Ohio,"  and  in  that  name  it  ohio°"«ppoiiit- 
may  sue  and  be  ."^iied.     The  commission  shall  be  composed   mtnt'  anti 
of  three  commissioners,  appointed  by  the  governor,  with   mlSionera™ 
the  advice  and  consent  of  the  senate.     Biennially  in  the 
month  of  January  the  governor  shall  appoint  one  such  com- 
missioner who  shall  serve  for  a  term  of  six  years  from  the 
first  Monday  in  February  following  his  appointment,  and 
until    his   successor    is    appoimed    and    qiialiiied.     (98    v, 
342  §  I) 

N'ame  changed,  G.  C.  i  614-1  (102  v.  549.  |  2). 
This  and  the  followint;  sections  of  this  chapter  are  cited  and 
referred  to  in  KnechI  v.  Railway,  6  O.  N.  P.   (N-  S.)    13.  18  O. 

D.  (X.  P.)  2"-»;  Dairy  Co.  v.  Railway,  7  O,  N.  P.   (N.  S.)  451, 
19  O.  D.  (N.  P.)  !)7. 

This  section  must  be  construed  in  the  light  of  and  with  refer- 
ence to  an  established  rule  of  the  common  law,  which  forbids  that 
an  officer  clothed  with  the  power  of  appointment  to  a  public  office 
shall  forestall  the  rights  and  prerogatives  of  his  successor  by 
making  a  prospective  appointment  to  hll  an  anticipated  vacancy  in 
an  ollice.  the  term  of  which  can  not  begin  until  after  his  own  term 
and  power  to  appoint  hsve  expired.  Accordingly,  a  governor  whose 
term  of  office  expires  on  the  second  Monday  iii  January,  can  not 
appoint  a  commissioner,  whose  term  of  office  is  to  begin  on  the 
first  Monday  in  the  following  Februarv :  State,  ex  rel.,  v.  Sul- 
livan. 01  O.  S,  7!>;  Stale,  ex  re].,  v.  Morris,  11  O.  C.  C.  (N.  S.) 
547,  21  O.  C,  D.  119. 

The  governor  can  not  appoint,  without  the  consent  of  the 
senate,  during  a  recess  of  the  legislature  for  a  specified  period. 
His  power  to  make  recess  appointments  can  be  exercised  only  after 
a  final  adjournment  of  the  legislature;  State,  ex  rel„  v.  Morris, 
II  O.  C  C.  (X,  S.)  M7.  21  O.  C,  a  119. 

It  was  not  Intended  to  Include  railroads  which  were  engaged 
in  interstate  commerce  in  the  provisions  of  this  statute:  Flemm 
V.  Railway,  10  O.  X.  P,  (\',  S.)  273,  '>!  O.  D,  (.\.  P.)   152. 

Skction  488.  One  commissioner  shall  liave  a  general  Qmiificati™, 
knowledge  of  railroad  law,  and  each  of  the  others  shall  have  "f  comniis- 
a  genera!  understanding  of  matters  relating  to  railroad  trans- 
portation ;  but  at  no  time  shall  there  be  more  than  two  com- 
missioners members  of  the  same  political  party.  \o  per- 
son so  appointed  shall  be  pecuniarily  interested  in  a  railroad 
in  this  state  or  elsewhere,  and,  if  a  commissioner  voluntarily 
becomes  so  interested  his  office  shall  thereby  become  vacant. 
If  he  becomes  so  interested  otherwise  than  vohintarily,  he 
shall  within  a  reasonable  time  divest  himself  of  such  in- 
terest ;  failing  so  to  do,  the  governor  shall  remove  him  as 
provided  in  this  chapter.     (98  v.  342  §  i.) 
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Uuat  dnotc  SECTION  489.     No  Commissioner  shall  hold  any  other 

^TB  time  to  office  Of  position  of  profit,  or  pursue  any  other  business  or 

vocation,  or  serve  on  or  under  a  committee  of  a  political 

party,  but  shall  devote  his  entire  time  to  the  duties  of  his 

office.     (98  V.  343  §  i-) 

Oath  of  Section  490.     Before  entering  upon  the  discharge  of 

office.  (i^g  duties  of  his  office,  each  commissioner  shall  take  ami 

subscribe  to  an  oath  of  office,  and  in  addition  thereto  swear 
that  he  is  not  pecuniarily  interested  in  any  railroad  in  his 
state  or  elsewhere,  that  he  holds  no  other  office  of  profit, 
and  no  position  under  a  political  committee  or  party.  Such 
oath  together  with  the  oath  of  office  shall  be  filed  in  the  of- 
fice of  the  secretary  of  state.     (98  v.  343  §  i.) 

Removal.  SECTION  49!.     The  govemor  may  remove  a  commis- 

sioner for  inefficiency,  neglect  of  duty,  or  malfeasance  in 
office.  Before  such  removal  he  shall  give  such  commissioner 
a  copy  of  the  charges  against  him,  and  fix  a  time  when  he 
may  be  heard,  which  hearing  shall  be  open  to  the  public,  and 
not  less  than  ten  days  thereafter.  If  he  be  removed,  the 
govemor  shall  file  in  the  office  of  the  secretary  of  state  a 
complete  statement  of  all  charges  against  such  commissioner, 
his  findings  thereon  and  the  record  of  the  proceedings,  {98 
V.  342  §  I) 

vuancies.  SECTION  492.     A  Vacancy  in  the  commission  shall  be 

filled  by  appointment  by  the  governor  for  the  unexpired 
term,  and  such  appointment  shall  be  in  full  effect  until  acted 
upon  by  the  senate.     (98  v.  342  §1.) 

OrganiMiion.  SECTION  493.    On  the  sccond  Monday  of  February  in 

each  odd  numbered  year,  the  commissioners  shall  meet  at 
the  office  of  the  commission  and  elect  a  chairman,  who  shall 
serve  for  two  years  and  until  his  successor  is  elected,  A 
majority  of  the  commissioners  .shall  constitute  a  quorum  to 
transact  business,  and  a  vacancy  shall  not  impair  the  right 
of  the  remaining  commissioners  to  exercise  all  the  powers 
of  the  commission,  if  a  majority  remains.     (98  v,  343  §  i.) 

Secretary  «nd  SECTION  494.     The  commission  may  appoint  a  secre- 

pointment'^Bnii  t^ry  at  a  Salary  of  not  more  than  twenty-five  hundred  dol- 
saiariei.  lars  per  annum,  and  not  more  than  three  clerks,  two  of 

whom  shall  receive  an  annual  salary  not  exceeding  one  thou- 
sand dollars  each,  and  one  of  whom  shall  be  an  expert 
stenographer  and  receive  an  annual  salary  not  exceeding 
twelve  hundred  dollars.  It  may  appoint  such  experts  as 
may  be  necessary  to  perform  any  service  it  may  require  of 
them,  and  fix  their  compensation.     (98  v.  343  §  i.) 

Dutie.  of  Kc.  Section  495.     The  secretary  shall  take  and  subscribe 

"*■"■  to  an  oath  similar  to  that  of  the  commissioners,  keep  full 

and  correct  records  of  all  transactions  and  proceedings  of 

the  commission,  and  perform  such  other  duties  as  may  be 
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required  by  the  commi-ision.  Any  person  ineligible  to  the 
office  of  commissioner  shall  be  ineligible  to  ihe  office  of 
secretary,  and  the  secretary  shall  be  subject  to  the  same  re- 
strictions as  a  commissioner  in  regard  to  holding  any  other 
office  or  position  of  profit,  pursuing  any  other  business  or 
vocation,  or  serving  on  or  under  a  committee  of  a  political 
party.     (.yS  v.  344  §  i.) 

Section  496.    The  commission  may  appoint  inspectors   Ri^t  of  in- 
who,  in  the  discharge  of  their  duties,  may  inspect  freight   'P"*"'- 
in  the  cars  or  warehouses  of  transportation  companies,  way- 
bills, bill  of  lading  and  shipping  receipts  of  such  transporta- 
tion companies.    The  compensation  of  such  inspectors  shall 
be  fixed  by  the  commission.     (y8  v.  343  §  i.) 

Section  497.    Tlie  commission  may  adopt  and  publish   Rule*  and 
rules  to  govern  its  proceedings,  and  to  regulate  the  mode    "b"!"'""'- 
and  manner  of  investigations  and  hearings  of  railroads  and 
other  parties  before  it.     All  hearings  shall  be  open  to  the 
public.     {98  V.  344  §  I.) 

Section  498.    The  commission  shall  keep  its  office  at  ofsc*.  fumi- 
the  seat  of  governnieni,  but  may  hold  sessions  at  any  other   pH^a.'"''  '"' 
place  if  the  convenience  of  the  parties  so  requires.    It  shall 
be  furnished  by  the  state  with  a  suitable  room  or  rooms, 
necessary  office  furniture,  supplies,  stationery,  books,  peri- 
odicals and  maps.     (98  v.  344  §  i.) 

Section  499.  The  commissioners,  secretary,  clerks, 
and  such  experts  as  may  be  employed,  shall  be  entitled  to 
receive  from  Ihe  state  their  actual  necessary  expenses  while 
traveling  on  the  business  of  the  commission.  Such  expenses 
shall  be  sworn  to  by  the  person  who  incurred  them  and  ap- 
proved by  the  chairman  of  the  commission.  All  necessary 
expenses  of  the  commission  shall  be  audited  and  paid  as 
other  state  expenses.     (98  v.  344  §  i.) 

Section  500.    The  commission  may  confer  on  any  mat-  ^^    ^ 

ters  relating  to  railroads  by  correspondence  or  by  attend-  *iai  .: 

ing  conventions,  or  otherwise,  with  the  railroad  commis-  tn  o( 

s'oners  of  other  states,  and  with  the  interstate  commerce  ™'*'* 
commission.     (98  v.  344  §  i.) 

Section  501.  The  term  "railroad"  as  used  in  this  "Raiin 
chapter  shall  include  all  corporations,  companies,  individuals,  <'*''"« 
associations  of  individuals,  their  lessees,  trustees,  or  re- 
ceivers appointed  by  a  court,  which  owns,  operates, 
manages  or  controls  a  railroad  or  part  thereof  as  a  common 
carrier  in  this  state,  or  which  owns,  operates,  manages  or 
controls  any  cars  or  other  equipment  used  thereon,  or  which 
owns,  operates,  manages  or  controls  any  bridges,  terminals, 
union  depots,  side  tracks,  docks,  wharves,  or  storage  eleva- 
tors used  in  connection  therewith,  whether  owned  by  such 
railroad  or  otherwise.    Such  term  "railroad"  shall  mean  and 
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embrace  express  companies,  water  transportation  companies 
and  interurban  railroad  companies  and  all  duties  required 
of  and  penalties  imposed  upon  a  railroad  or  an  officer  or 
agent  thereof  insofar  as  they  are  applicable,  shall  be  re- 
quired of  and  imposed  upon  express  companies,  water  trans- 
portation companies  and  interurban  railroad  companies, 
their  officers  and  agents.  The  commission  shall  have  the 
power  of  supervision  and  control  of  express  companies. 
Woter  transportation  companies  and  interurban  railroad 
companies  to  the  same  extent  as  railroads. 

Section  502.  This  chapter  shall  apply  to  the  transpor- 
tation of  passengers  and  properly  between  points  within 
this  state,  to  the  receiving,  switching,  delivering,  storing 
and  handling  of  such  property,  and  to  all  charges  con- 
nected therewith,  including  icing  charges  and  mileage 
charges,  to  all  railroad  companies,  sleeping  car  companies, 
equipment  companies,  express  companies,  car  companies, 
freight  and  freight  line  companies,  to  all  associations  of 
persons,  whether  incorporated  or  otherwise,  which  do  busi- 
ness as  common  carriers,  upon  or  over  a  line  of  railroad 
within  this  state,  and  to  a  common  carrier  engaged  in  the 
transportation  of  passengers  or  property  wholly  by  rail  or 
partly  by  rail  and  partly  by  water,  or  wholly  of  water.  In 
addition  thereto,  the  provisions  of  this  act,  shall  apply  to 
the  regulation  of  any  and  all  other  duties,  services,  prac- 
tices and  charges  of  the  railroad  company,  incident  to  the 
shipping  and  receiving  of  freight,  which  are  proper  sub- 
je'ts  of  regulation,  excepting  only,  that  they  shall  not  ap- 
ply to  the  regulation  of  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes. 

The  Legislative  intention,  which  is  expressed  in  this  section, 
underlies  the  entire  act  and  limits  its  scope  to  intrastate  commerce 
as  distinguished  from  inlerstite  commerce;  Railroad  Commission 
V,  Railwav,  12  O.  C.  C.  (N.  S.)  317,  21  O.  C  D,  mi  (affirming 
Railway  v.  Railroad  Commission.  1*  O.  N'.  P.  (X.  S.)  ^33,  19  O. 
D.  (N.  P.)   091). 

The  railroad  commission  cannot  make  regulations  to  control 
car  service  and  demurra'^e  of  interstate  commerce :  Railroad  Com- 
mission V,  Railway,  1:^  O,  C.  C  (K.  S.)  HIT,  L'l  O.  C.  D.  a37 
(affirming  Railway  v.  Railroad  Commission.  8  O.  N'.  P.  (N.  S-) 
■>m.  19  O.   D.    (N,   P.)   ti:il), 

A  state  court  has  no  jurisdiction  temporarily  to  enjoin  the 
putting  into  effect  of  an  increase  in  freight  rates  in  interstate 
commerce  until  the  interstate  commerce  commission  shall  determine 
tlie  question  of  the  unreasonableness  of  the  proposed  rate:  Dairy 
Co.   V.   Railway,   7   O.    N'.    P.    (N.   S.)   4ril.   10  O.   D-    (N.   P.)    97. 

Section  503.  This  chapter  shall  not  apply  to  street 
and  electric  railroads  engaged  solely  in  the  transportation  of 
passengers  within  the  limits  of  cities,  or  other  private  rail- 
roads not  doing  business  as  common  carriers.  (98  v. 
345  §  2-) 

Section  504,  Each  railroad  shall  furnish  reasonably 
adequate  service  and  facilities.  The  charges  made  for  any 
"Ifod"*  service  rendered  or  to  be  rendered  in  the  transportation  of 
«■  passengers  or  property,  or  for  any  service  iij  t9rtd*gt0¥C 
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therewith,  or  for  the  receiving,  switching,  delivering,  stor- 
ing or  handling  of  such  property,  shall  be  reasonable  and 
just.  Every  unjust  and  unreasonable  charge  for  such  serv- 
ice is  prohibited  and  declared  to  be  unlawful.  (98  v, 
345  §  3) 

Cited:  Railroad  v.  Railroad  Comtnission.  10  O.  N.  P.  (N.  S.) 
665. 

This  section  authorizes  the  railroad  commission  to  prescribe  ' 
reasonable  regulation,  practice  or  service  to  be  observed  or  fol- 
lowed where  the  service  or  practice  makes  an  unfair  discrimina- 
tion: Coal  &  Coke  Co,  v.  Railroad  Commission,  8  O,  N.  P-  (N. 
S.)  -585. 

The  commission  cm  not  determine  in  advance,  regardless  of 
future  existinp  conditions,  what  distribution  of  car  service  must  be 
made:     Coal  &  Coke  Co.  v.  Railroad  Commission.  8  O.  N.  P.   (N. 

This  section  together  with  -"illl.  requires  railroads  to  be 
equipped  with  reasonable  facilities,  but  it  does  not  require  any 
railroad  to  open  its  public  tracks  or  its  steam  tracks  to  another 
railroad;  Rheinstrom  v.  Railway,  i  O.  L,  R.  755,  (Railroad 
Commission.) 

For  the  question  of  what  are  reasonable  charges,  see  Warner 
v.  Railroad,  8  O,  L,  R,  .'51;  Gravel  &  Sand  Co,  v.  Railroad,  8 
O.  L,  R.  2(i.1, 

Failure  to  provide  a  station  building  at  a  village  containing 
about  one  thousand  inhabitants,  amounts  to  inadequate  facilities 
within  the  meaning  of  this  section,  and  the  railroad  commission  has 
jurisdiction,  power  and  authority  to  order  and  require  reasonably 
adequale  station  facilities:  Greenwich  v.  Railway,  6  O,  L.  R.  .51, 
(Railroad  Commission.) 

A  platform,  with  a  covering,  will  be  ordered  where  there  is  a 
steady  volume  of  business  but  not  enough  to  justify  a  station: 
Good  V.  Railway,  »  O,  L,  R.  260.  55  Bull,  322, 

Reasonably  adequate  passenger  service,  under  this  section, 
means  a  seat  for  each  passenger  where  the  company  is  advised 
of  the  situation  or  can  forsee  the  necessity  of  the  service:  Ma- 
chine Co.  V,  Traction  Company,  .t  O.  L.  R.  .364,  (Railroad  Corn- 
Four  passenger  trains  each  w.iy  every  twenty- four  hours 
furnished  adequate  service  for  a  village  containing  a  population 
of  one  hundred  and  fifty,  with  a  surrounding  community  of  about 
one  thousand:  Cloppert  v.  Railroad,  ."i  O.  L,  R.  431.  (Railroad 
Commission.) 

In  determining  what  are  reasonable  charges  for  transporting 
passengers,  competition  is  an  element  10  be  considered  in  de- 
termining whether  rates  are  reasonable  and  just,  and  the  fact  that 
a  competitive  rate  is  less  than  the  rate  of  other  competitive  car- 
riers does  not  of  'tself  constitute  undue  and  unreasonable  dis- 
crimination. Such  discrimination  must  be  ascertained  from  a  con- 
rlusion  of  ail  the  facts  and  circumstances  of  each  case.  .Accord- 
ingly, a  railroad  may  reduce  its  rates  between  stations  where  it 
is  paralleled  bv  an  interurban  road,  without  making  a  proportion- 
ate reduction  between  other  points  where  such  competition  did  not 
exist:  Railroad  Commission  v.  Railway.  (*2  O.  S.  25  (affirming 
Railway  v.  Railroad  Commission,  5  O.  N'.  P.  (N.  S.)  265,  18 
O.  D.  f\.  P.)  21.  which  reversed  Price  v.  Railway,  h  O,  L.  K. 
'i!)).     (Railroad  Commission.') 

The  restrictions,  limitations  and  orohibitions  of  this  sCattite 
are  matters  between  the  state  and  the  company.  Accordingly. 
they  do  not  prevent  the  sale  of  unused  portions  of  passenger 
tickets  if  no  contractional  provision  in  such  ticket  is  violated; 
Knecht  V.  Railway,  li  O,  N.  P.   (N.  S)   l.S.  18  O,   D.   (K.  P.)   202. 

See.  also  G.  C.    -ViT. 
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Raiiro»d  re-  SECTION  505.     Each  railroad  shall  print  in  plain  type 

(^"eduiei  "'*  ^"'^  *^'*  ^'*^  ^^^  commission,  within  a  time  fixed  by  the 
with  coramta-  commission,  schedules  which  shall  be  open  to  public  in- 
spection, showing  all  rates,  fares  and  charges  for  transpor- 
tation of  passengers  and  property,  and  any  service  in  con- 
nection therewith,  which  such  railroad  has  established  and 
which  are  in  force  at  such  time  between  all  points  in  this 
state  upon  its  line,  or  any  line  controlled  or  operated  by  it. 
(98  V.  345  §  4.) 

What  «ched-  SECTION  506.     The  Schedules   shall   plainly   state  the 

"ifn  Si'd'  ""'  pl^*^^^  upon  the  line  of  such  railroad  or  upon  any  line  con- 
where  poBied.  trolled  or  operated  by  it  in  this  slate  between  which  pas- 
sengers and  property  will  be  carried,  and  there  shall  be 
filed  with  such  schedule  the  classification  of  freight  in  force. 
As  a  part  of  such  schedules,  each  railroad  shall  publish  the 
rules  and  regulations  affecting  the  rates  charged  or  to  be 
charged  for  transportation  of  passengers  or  property;  also 
its  charges  for  delay  in  loading  or  unloading  cars,  for  track 
and  car  service,  rental,  demurrage  switching,  terminal  or 
transfer  service,  or  for  any  other  service  in  connection  with 
transportation  of  persons  or  property.  Two  copies  of  such 
schedules,  in  such  form  and  place  as  to  be  accessible  for 
inspection  by  the  public,  shall  be  filed  and  kept  on  file  in 
every  depot,  station  and  office  of  such  railroad  where  pas- 
sengers or  freight  are  received  for  transportation.  {98 
V-  345  §  4)    • 

Schedules  of  SECTION  507.    When  passcngers  or  property  are  trans- 

joini  rttei.  ported  over  connecting  lines  in  this  state  operated  by  two 
or  more  railroads,  and  such  railroads  establish  joint  rates, 
fares  and  charges,  a  schedule  thereof,  compiled  as  pro- 
vided in  the  next  preceding  section,  shall  be  printed,  filed 
with  the  commission  and  filed  in  every  depot,  station  and 
office  of  such  railroads  where  passengers  or  property  are 
received  for  transportation.     (98  v.  345  §  4.) 


;he'SSk«." 


Section'  508.  No  change  thereafter  shall  be  made  in 
any  schedule,  including  schedule  of  joint  rates,  or  in  any 
classification,  except  upon  ten  days'  notice  to  the  commission. 
.'\li  such  changes  shall  be  plainly  indicated  upon  existing 
schedules,  or  by  filing  new  schedules  ten  days  prior  to  the 
lime  they  are  to  take  effect,  but  the  commission,  upon  ap- 
plication of  any  railroad,  may  prescribe  a  less  time  within 
which  a  reduction  may  be  made.  Copies  of  all  new 
schedules  shall  be  filed  as  provided  in  the  preceding  section 
in  every  depot,  station  and  office  of  such  railroad  ten  days 
prior  lo  the  time  they  are  to  take  effect,  unle.'is  the  commis- 
sion shall  prescribe  a  less  time.     ((>8  v.  346  §  4.) 

Section  509.  When  a  change  is  made  in  an  existing 
Fchedule,  including  schedules  of  joint  rates,  the  railroad 
shall  post  a  notice  in  a  conspicuous  place  in  every  depot, 
station  and  office,  stating  that  changes  have  been  made  in 
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the  schedules  on  file,  specifying  the  class  or  commodity  af- 
fected and  the  date  when  such  changes  will  take  effect.  (98 
V-  346  §  4-) 

Section  510.  No  railroad  shall  charge,  demand,  coN  Charsem  sh^ii 
lect  or  receive  a  greater  or  less  compensation  for  the  trans-  ScErfSR.  *** 
portation  of  passengers  or  property,  or  for  any  service  in 
connection  therewith,  than  is  specified  in  such  printed 
schedules,  including  schedules  of  joint  rates,  as  being  then 
in  force.  The  rates,  fares  and  charges  named  therein  shall 
be  the  lawful  rates,  fares  and  charges  until  they  are  changed 
as  provided  in  this  chapter.     {98  v.  346  §  4.) 

Section   511.     The   commission   may   prescribe  such    Commi««ioo 
changes  in  the  form  in  which  schedules  are  issued  by  a  rail-    Jj^'  pre*:ra« 
road  as  may  be  found  expedient.     Such  schedules,  as  far 
as  practicable,  shall  conform  to  the  forms  prescribed  by  the 
interstate  commerce  commission.     {98  v.  346  §  4.) 

Section  512,    When  passengers  or  property  are  trans-   naie*  abaii  be 
ported  over  two  or  more  connecting  lines  of  railroad  be-   J^t,"'*  "•' 
tween  points  in  this  state,  and  the  railroad  companies  have 
made  joint  rates  for  the  transportation  of  such  passengers 
or  property,  such  rates  and  all  charges  in  connection  there- 
with shall  be  just  and  reasonable,  and  every  unjust  and  un-  . 
reasonable  charge  is  prohibited  and  declared  to  be  unlawful; 
but  a  less  charge  by  each  of  such  railroads  for  its  proportion 
of  such  joint  rates  than  is  made  locally  between  the  same 
points  on  their  respective  lines  shall  not  for  that  reason  be 
construed  as  a  violation  of  the  provisions  of  this  chapter, 
nor  render  such   railroads  liable  to  any  of  the  penalties 
thereof.     {98  v.  346  §  5.) 

Section  513.  Nothing  in  this  chapter  shall  prevent  spsu  con. 
concentration,  commodity,  transit  and  other  special  con-  '™«*  ""•■ 
tract  rates,  but  all  such  rale-;  shall  be  subject  to  the  pro- 
visions of  this  chapter  as  to  their  printing  and  filing,  shall 
be  open  to  all  shippers  for  a  like  kind  of  traffic  under 
similar  circumstances  and  conditions,  and  shall  be  under  the 
supervision  and  regulation  of  the  commission.  (98  v. 
'46  §  6.) 

Section  514.    The  classification  of  freight  in  the  state  ci«mfie«iiiir 
shall  be  uniform  on  all  railroads.     (98  v.  347  §  7.)  I*»u'be'uni. 

Section  515.  Xothing  in  this  chapter  shall  prevent 
the  carriage,  storage  or  handling  of  freight  free  or  at  re- 
duced rates,  for  the  United  States,  the  state,  any  political 
subdivision  or  municipality  thereof,  for  charitable  purposes,  £»<(>(■'>»  ■■ 
to  and  from  fairs  and  expositions  for  exhibition  thereat,  JJ^'"*" 
or  the  property  of  railway  employees  for  their  own  ex- 
clusive use  or  consumption  or  that  of  their  families;  or 
the  issuance  of  mileage,  commutation  or  excursion  pas- 
senger tickets,  if  obtainable  by  any  person  applying  there- 
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for  without  discrimination,  or  of  party  tickets,  if  obtain- 
able by  al)  persons  applying  therefor  under  like  circum- 
stances and  conditions. 

The  provision  of  tViia  section  with  reference  to  issuing  mile- 
age commutation  or  excursion  passenger  tickets  is  permissive  only, 
and  a  railroad  may  sell  commutation  tickets  between  two  given 
points  and  refuse  to  sell  such  tickets  between  one  of  said  points 
and  a  point  more  remote:  Shyrock  v.  Railroad,  4  O.  L.  R.  614, 
6  O.  L.  R.  19.     (Railroad  Commission.) 

The  fact  that  commutation  tickets  have  been  offered  for  sale 
does  not  prevent  the  railroad  from  withdrawing  such  rate  as  to 
tickets  not  sold:  Shyrock  v.  Railroad,  4~0.  L.  R.  614.  6  O.  L.  R. 
19.     (Railroad  Commission.) 

The  selection  of  school  children  as  a  class  to  whom  special 
commutation  tickets  will  be  sold  is  not  an  arbitrary  selection  of 
the  class,  and  is  not  an  unreasonable  discrimination  against  chil- 
dren traveling  for  other  than  school  purposes :  Shyrock  v.  Rail- 
road,  6  O.   L.   R.   19,      (Railroad   Commission.) 

This  section  does  not  prevent  the  holder  of  a  ticket,  sold  to 
him  at  a  reduced  rate,  from  selling  to  a  third  person  the  unused 
return  coupon:  Knecht  v.  Railway,  6  O.  N.  P.  (N.  S.)  13,  18 
O.  D.   (X-  P.)   20-->, 

Prohibiting  SECTION   516.     No  railroad  company,  owning  or  op- 

tB^n'""*'"''  ^'■^^'''S  *  railroad  wholly  or  partly  within  this  state,  shall,  di- 
raiiroid  com-  rectly  or  indirectly,  isstie  or  give  a  free  ticket,  free  pass,  or 
^l^ons.  free  transportation  for  passengers,  except  to  its  employes 
and  their  families,  its  officers,  agents,  surgeons,  physicians, 
and  attorneys  at  law;  to  ministers  of  rehgion,  traveling  sec- 
retaries of  railroad  young  men's  christian  associations,  in- 
mates of  hospitals  and  charitable  and  eleemosynary  insti- 
tutions, and  persons  exclusively  engaged  in  charitable  and 
eleemosynary  work;  to  indigent,  destitute  and  homeless  per- 
sons, and  to  such  persons  when  transported  by  charitable 
societies  or  hospitals,  and  the  necessary  agents  employed  in 
such  transportation;  to  inmates  of  the  national  homes  or 
state  homes  for  disabled  volunteer  soldiers,  and  soldiers' 
and  sailors'  homes,  including  those  about  to  enter  and  those 
returning  home  after  discharge,  and  boards  of  managers 
of  such  homes;  to  necessary  caretakers  of  live  stock,  poul- 
try and  fruit;  to  employes  on  .i^leeping  cars,  express  cars, 
and  to  linemen  of  telegraph  and  telephone  companies;  to 
railway  mail  service  employes,  postoffice  inspectors,  custom 
inspectors  and  immigration  inspectors;  to  newsboys  on 
trains,  baggage  agents,  witnesses  attending  any  legal  in- 
vestigation in  which  the  railroad  is  interested,  persons  in- 
jured in  wrecks  and  physicians  and  nurses  attending  such 
Definition..  persons.  Provided,  that  the  term  "employes"  as  used  in 
this  paragraph  shall  include  fiirloughed,  pensioned,  and 
superannuated  employes,  persons  who  have  become  disabled 
or  infirm  in  the  service  of  any  such  common  carrier,  and 
the  remains  of  a  person  killed  in  the  employment  of  a  car- 
rier and  ex-employes  traveling  for  the  purpose  of  entering 
the  service  of  any  such  common  carrier;  and  the  term  "fam- 
ilies" as  used  in  this  paragraph  shall  include  the  families 
of  those  persons  named  in  this  proviso  and  also  the  widows 
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and  dependent  children  of  employes  who  died  while  in  the 
service  of  any  common  carrier. 

Section  517,    The  next  preceding  section  shall  not  be    pumi  may  be 
construed  to  prohibit  the  interchange  of  passes  for  the  of-    '"'"ehMijed. 
ficcrs,  agents,  and  employees  and  their  families;  nor  to  pro- 
hibit any  railroad  company  from  carrying  passengers  free 
in  order  to  provide  relief  in  cases  of  general  epidemics, 
pestilence,  or  other  calamitous  visitation.     (99  v.  128  §  8.) 

Section  518.  Any  railroad  company  violating  a  pro-  pen,it,, 
vision  of  the  preceding  three  sections,  for  each  offense,  shall 
be  fined  not  less  than  fifty  dollars  nor  more  than  five  hun- 
dred dollars,  and  any  person  other  than  the  persons  excepted 
in  such  sections,  who  uses  such  free  ticket,  free  pass,  or 
free  transportation,  shall  be  subject  to  a  like  penalty.  (99 
V.  128  §  8.) 


Section  519.  Each  railroad  shall  provide  and  maintain 
adequate  depots  and  depot  buildings  at  its  regular  stations 
for  the  acommodation  of  passengers,  and  such  depot  build- 
ings shall  be  kept  clean,  well  lighted  and  warmed,  for  the 
comfort  and  accommodation  of  the  traveling  public.  Each 
railroad  shall  provide  and  maintain  adequate  and  suitable 
freight  depots,  buildings,  switches  and  sidetracks  for  re- 
ceiving, handling  and  delivering  freight,  transported  or  to 
be  transported  by  such  railroads ;  but  this  section  shall  not 
be  constnied  as  repealing  any  existing  law  on  the  subject. 
(98  V.  347  §  9) 

This  section,  together  with  5()4,  requires  railroads  to  be 
equipped  with  reasonable  facilities,  but  it  does  not  require  any 
railroad  to  open  its  public  or  team  tracks  to  another  railroad : 
Rheinstrom  v.   Railway.  4  O.   L,   R.  755.      (Railroad  Commission.) 

A  railroad  may  be  required  to  furnish  such  facilities  as  the 
necessity  of   the  public  demands,  and  the  commission  may  require 


a  railroad  to  construct  a  station  building,  even  though  it  m»  not 
be  a  regular  station,  within  the  meaning  of  this  section:     Green- 
wich V.  Railway,  6  O.  L.  R,  51.     (Railroad  Commission.) 
See  note  to  G.  C.    504. 

Section  520.  If  within  its  power  so  to  do,  and  upon  su_i,  ( 
reasonable  notice,  each  railroad  shall  furnish  suitable  cars  <*^ 
for  all  persons  who  may  apply  therefor,  for  the  transporta- 
tion of  any  and  all  kinds  of  freight  in  car  load  lots.  In 
case  of  insufficiency  of  cars  at  any  time  to  meet  all  require- 
ments, such  cars  as  are  available  shall  be  distributed  among 
the  applicants  therefor  in  proportion  to  their  respective  im- 
mediate requirements,  without  discrimination  bet\yeen  ship- 
pers or  competitive  or  non-competitive  places ;  T)ut  prefer- 
ence may  be  given  to  shipments  of  live  stock  and  perishable 
property.     (98  v.  34;  §  10.) 

Railroad   fuel  cars  should  not  be  included  with  the  regtdar 
eijuipmcnt  of  a  railroad  in   determining;  a  reasonable  distribution 
coal  mines  along  its  lines :    Coal  &  Coke  Co.  v.  Railroad 


°"(V 


Commission.  8  O,  N,  P.  (N.  S.)  585,  19  O.  D.  (N.  P.)  783. 
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It  is  the  duty  of  a  railroad  to  furnish  suitable  cars  to  all 
shippers  impartially,  and  in  determining  the  available  Mjuipinent 
of  a  railroad,  cars  furnished  by  individuals  must  be  included: 
Coal   Co.   V.   Railroad,   4   O.   L.   R.   639,      (Railroad   Commission.) 

The  railroad  commission  can  not  promulgate,  under  arbitrary 
rule,   as  to   the   distribution   of  ca:      ■      ■■       -   ■  -..       .  i 

to  the  circumstances  and  conditio) 
&  Coke  Co.  V.  Railroad  Commiss 
O.   D.   (N.   P.)   783. 

This  statute  does  not  require  a  railroad  to  be  ready  at  all 
times  to  meet,  on  a  day's  notice,  unforseen  emergencies  m  cases 
where  an  industry  is  so  uncertain  that  a  carrier  is  unable  to  keep 
itself  informed  as  to  what  the  future  requirements  for  cars  may 
be.  The  shipper  must  give  a  reasonable  notice  of  his  require- 
ments; Clay  Co.  V.  Pennsylvania  Co.,  6  O.  L.  R.  133.  (Railroad 
Commission.) 

A  railroad  must  make  an  effort,  in  good  faith,  to  ascertain 
the  probable  amount  of  business  of  each  shipper  without  discrim- 
ination and  to  ascertain  its  available  cars,  according  to  its  re- 
spective requirements  of  the  several  shippers :  Carbon  Coal  Co. 
V.  Railroad,  7  O.  L.  R.  190  (modifying  6  O.  L.  R.  528).  (Rail- 
road Commission.) 

If  a  railroad  company  refuses  to  furnish  gondola  or  open 
cars  to  wagon  mines,  except  when  tipple  mines  are  supplied  with 
all  the  open  cars  which  they  need,  and  such  rule  imposes  Upon 
wagon  mines  an  additional  expense  and  inconvenience  in  loading 
box  cars,  this  amounts  to  a  discrimination  in  favor  of  the  tipple 
mines.  If  there  is  a  shortage  of  open  cars  and  the  supply  thereof 
is  not  sufficient  to  provide  for  the  tipple  mines,  nevertheless  the 
available  cars  should  be  distributed  among  the  applicants  in  pro- 
portion to  their  respective  immediate  requirements,  without  any 
discrimination.  Mines  which  do  not  ship  all  the  year  around  must 
not  be  discriminated  against  under  such  circumstances :  Railway 
v.  Railroad  Commission,  6  O.  N.  P.  (N,  S.)  273,  18  O.  D.  (N. 
P.)    519. 

If  the  supply  of  coal  cars  is  insufficient  in  a  coal  field,  it  b 
the  duty  of  the  railroad  company  to  pro  rate  the  supply  on  hand 
among  the  different  shippers  without  discrimination,  ana,  in  mak- 
ing such  distribution,  wagon  mines  should  be  included  as  well  as 
tipple  mines:  Oefflcr  v.  Railway,  4  0.  L.  R,  709,  52  Bull.  134. 
(Railroad  Commission.) 

The  railroad  commission  has  no  power  to  regulate  car  ser- 
vice and  demurrage  charges  with  reference  to  cars  employed  in 
interstate  commerce:  Railroad  Commission  v.  Railway,  12  O.  C 
C  (N.  S.)  31T,  21  O.  C.  D.  327  (affirming  Railway  v.  Railroad 
Commission.  8  O.  N.  P.  (N.  S.)  233.)  19  0.  D.  (N.  P.)  691. 

Section  521.  The  coinmission  may  enforce  reasonable 
regulations  for  furnishing  cars  to  shippers,  switching,  load- 
ing and  unloading  them,  and  the  weighing  of  cars  and 
freight  offered  for  shipment  over  any  line  of  railroad.     (98 

V.  348  §  10.) 

Section  522.  Steam  railroad  companies  as  between 
themselves,  and  interurban  and  electric  railroads  as  between 
themselves,  shall  afford  reasonable  and  proper  facilities  for 
intefthange  of  traffic  between  their  respective  lines,  fdr 
forwarding  and  delivering  passengers  and  property,  and 
shall  transfer  and  deliver  without  unreasonable  delay  or  dis- 
crimination cars,  loaded  or  empty,  freight  or  passengers, 
destined  to  a  point  on  its  own  or  connecting  lines ;  but  pre- 
cedence over  other  freight  may  be  given  to  Hve  stodc  and 
perishable  freight.     (98  v.  348  §  ll!)  f  ~.-^,-.,-,L- 
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fi   railroad  cannot  require  the   shipper  to   load  and  unload 
''        '   '      '         than   carload   '   '      '       •■   j   ■-   ■*--  '- 

Creamery   C 
8  0.  L.  R.   10.     (Railroad  Commissio 

Wherever  there  is  a  regular  station  for  receiving  freight, 
such  freight  must  be  received  and  transported  to  any  other  station 
upon  sucn  Une  or  connecting  lines,  regardless  of  distance.  Ac- 
cordingly, a  railroad  cannot  refuse  to  publish  and  tile  rates  on 
milk  to  Columbus,  Ohio,  from  points  more  distant  from  laid  ciW 
than  seventy-five  miles:  Creamery  Co.  v.  Railroad,  55  Bull.  120, 
8  0.  L.  10.     (Railroad  Commission.) 

Section  523.    The  commission  shall  have  the  same  con-  Conm>i  om 
trol  over  private  tracks,  so  far  as  such  tracks  are  used  by  p^"**  tiacta. 
common  carriers  in  connection  witli  a  railroad  for  the  trans- 
portation of  freight,  as  it  has  over  the  tracks  of  such  rail- 
road.     (98  V.  348  §  II.) 

Section  524.  Upon  complaint  of  a  person,  firm,  cor-  compiiint* 
poration  or  associatioOj  or  of  a  mercantile,  agricultural  or  JUJ^""""" 
manufacturing  society,  or  of  a  body  politic  or  municipal  or- 
ganization, that  any  of  the  rates,  fares,  charges  or  classi- 
fications, or  any  joint  rate  or  rates  are  in  any  respect  un- 
reasonable or  unjustly  discriminatory,  or  that  any  regula- 
tion of  practice,  affecting  the  transportation  of  persons  or 
property,  or  any  service  in  connection  therewith,  are  in  any 
respect  unreasonable  or  unjustly  discriminatory,  or  that  any 
service  is  inadequate,  the  commission  may  notify  the  rail- 
road complained  of  that  complaint  has  been  made,  and  ten 
days  after  such  notice  proceed  to  investigate  such  charges 
as  provided  in  this  chapter.  Before  proceeding  to  make 
such  investigation,  the  commission  shall  give  the  railroad 
and  the  complainants  ten  days'  notice  of  the  time  and  place 
such  matters  will  be  considered  and  determined,  and  such 
parties  shall  be  entitled  lo  be  heard  and  to  have  process  to 
enforce  the  attendance  of  witnesses.     {98  v.  348  §  I3.) 

The  railroad  commission  may  prescribe  a  reasonable  regula- 
tion, practice  or  service  to  be  observed  and  followed,  where  the 
existing  service  or  practice  is  an  unfair  discrimination :  Coal  ft 
Coke  Co.  V.  Railroad  Commission,  8  O.  N.  P.  (N.  S.)  586,  19 
O.  D,  (N.  P.)  783. 

A  higher  rate  cannot  be  charged  for  logs  which  are  to  be 
used  as  piling,  than  that  which  is  charged  upon  other  logs,  if 
shipped  under  like  circumstances  and  conditions:  Callahan  v. 
Railway,  6  0.  L.  R.  523.     (Railroad  Commission.) 

The  railroad  commission  will  disturb  existing  schedules  only 
upon  clear  and  convincing  evidence  that  the  rates  charged  are  un- 
reasonable: Refining  Co.  v.  Pennsylvania  Co.,  7  O.  L.  R.  192. 
(Railroad    Commis'sion.) 

Section  525.    The  next  preceding  section  shall  be  con-   j[,u„^   „ar 
strued  to  permit  a  railroad  to  make  complaint  with  like  ef-   be  Eompiaio- 
fect  as  though  made  by  any  person,  firm,  corporation  or  '"'" 
association,  mercantile,  agricultural  or  manufacturing  so- 
ciety, body  politic  or  municipal  organization.     (98  v.  349 
§  I2-) 
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Section  526.  When  complaint  is  made  of  more  than 
one  rate  or  charge,  the  commission  may  order  separate 
hearings  thereon,  and  may  consider  and  determine  the  mat- 
ters complained  of  separately,  and  at  such  times  as  it  may 
prescribe.  No  complaint  shall  necessarily  be  dismissed  be- 
cause of  the  abence  of  direct  damage  to  the  complainant. 
(98  V.  349  §  12.) 

Section  527.  Upon  an  investigation,  if  the  rate  or 
rates,  or  any  regulation,  practice  or  service  complained  of 
is  found  to  be  unreasonable  or  unjustly  discriminatory,  or 
the  service  inadequate,  the  commission  may  fix  and  order 
substituted  therefor,  such  rate  or  rates,  fares,  charges  or 
classification  as  it  shall  have  determined  to  be  just  and 
reasonable,  which  shall  be  charged,  imposed  and  followed 
in  the  future.  It  also  may  make  such  orders  respecting  such 
regulation,  practice  or  service  as  it  shall  have  determined 
to  be  reasonable,  which  shall  be  observed  and  followed  in 
the  future,  but  no  rates  fixed  shall  exceed  the  maximum 
rates  prescribed  by  any  statute  of  this  state  in  force  at  the 
time  the  commission  fixes  such  rates.     (98  v.  348  §  12.) 

The  auties  of  the  Ohio  railroad  Lommission  are  not  legis- 
lative or  judicial,  but  executive,  and  the  designation  of  such  a 
board  for  the  ascertainment  of  the  facts  in  respect  to  the  matter 
complained  of  in  this  case,  and  the  application  of  the  general  rule 
of  duty  or  conduct  thereto,  without  impairment  of  the  right  of 
redress  in  the  courts,  is  within  the  limitations  of  the  constitution 
and  not  in  derogation  thereof  because  of  a  delegation  of  le^s- 
lative  power  to  the  commission:  Railroad  v.  Railroad  Commission, 
in  O.  N.  P.   (N.  S.)  605. 

The  order  directed  by  this  commission  to  the  Baltimore  & 
Ohio  Railway  Company,  notifying  it  to  cease  and  desist  from  re- 
quiring shippers  of  milk  and  cream  over  its  road  between  points 
within  the  state  of  Ohio  to  load  the  same  into  bagigage  cars,  is 
(lot  an  interference  with  interstate  commerce,  but  is  within  the 
power  of  the  comrnission  and  injunction  will  not  lie  against  its 
enforcement:  Railroad  v.  Railroad  Commission.  10  O.  N.  P.  (N. 
S.)   665. 

The  power  conferred  upon  the  commission  by  this  section,  if 
literally  carried  out  by  substituting  some  rule  or  regulation  not 
authorized  or  fixed  by  the  legislature  itself,  might  result  in  acts 
legislative  in  character;  Railroad  v.  Railroad  Commission,  10  O. 
N,  P.  (N.  S.)  li(S, 

Section  528.  If  the  commission  believes  that  any  rate 
or  rates,  or  charge  or  charges,  may  be  unreasonable  or  un- 
justly discriminatory,  and  that  an  investigation  relating 
thereto  should  be  made,  it  may  investigate  them  upon  its 
own  motion.  Before  such  investigation  it  shall  present  to 
the  railroad  a  statement  in  writing  setting  forth  the  rate  or 
charge  to  be  investigated.  Thereafter,  on  ten  days'  notice 
to  the  railroad  of  the  time  and  place  of  such  investigation, 
the  commission  may  proceed  to  investigate  such  rate  or 
charge  in  the  same  manner  and  make  like  orders  in  respect 
thereto,  as  if  such  investigation  had  been  made  upon  com- 
plaint.    (98  v.  349  §  12.) 
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Section  529,    A  full  record  shall  be  kept  of  the  pro-    R«ard  o 
ceedings  before  the  commission  on  such  investigations.   All   "s"«ltio 
testimony  shall  be  taken  by  the  stenographer  appointed  by 
the  commission.     {98  v.  350  §  13.) 

Section  530.    Each  of  the  commissioners,  for  the  pur-  Power  o 

poses  mentioned  in  this  chapter,  may  administer  oaths,  cer-  e™"'*ai 

lify  to  official  acts,  issue  subpoenas,  compel  the  attendance  minister 

of  witnesses,  and  the  production  of  papers,  way-bills,  books,  "   '' 
accounts,  documents  and  testimony.     (98  v.  349  §  13.) 

Section  531.     If  a  person  disobeys  an  order  of  the   Witnesse 
commission  or  a  commissioner,  or  a  subpoena,  or  if  a  wit-   ^fej'jj 
ness  refuses  to  testify  to  any  matter  regarding  which  he  may   testify, 
be  lawfully  interrogated,  on  application  of  a  commissioner, 
the  court  of  common  pleas  of  a  county  or  a  judge  thereof 
shall  compel  obedience  by  attachment  proceedings  for  con- 
tempt, as  in  the  case  of  disobedience  of  the  requirements 
of  a  subpoena  issued  from  such  court,  or  a  refusal  to  testify 
therein.     The  commission  also  shall  have  the  powers  vested 
in  justices  of  the  peace  or  notaries  public  to  compel  wit- 
nesses to  testify  and  to  produce  books  and  papers.     (98  v. 
349  §  13) 

Section  532.  Each  witness  who  appears  before  the  wimew  t 
commission  by  its  order  shall  receive  for  his  attendance  the  ^'"'  ■"''" 
fees  and  mileage  provided  for  witnesses  in  civil  cases  in 
courts  of  record,  which  shall  be  audited  and  paid  by  the 
state  as  other  expenses  are  audited  and  paid,  upon  the 
presentation  of  proper  vouchers  sworn  to  by  such  witnesses 
and  approved  by  the  chairman  of  the  commi.ssion.  No  wit- 
ness subpoenaed  at  the  instance  of  parties  other  than  the 
commission  shall  be  entitled  to  compensation  from  the  state 
for  attendance  or  travel,  unless  the  commission  certify  that 
his  testimony  was  material  to  the  matter  investigated.  {98 
V.  349  §  13) 

Section  533.     In  an  investigation,  the  commission  or   Depoiitian 
any  party  may  cause  the  deposition-;  of  witnesses  residing  ^n"** 
within  or  without  the  state  to  be  taken  in  the  manner  pre- 
scribed by  law  for  depositions  in  civil  actions  in  the  court  of 
common  pleas.     (98  v.  349  §  13.) 

Section  534.    A  transcribed  copy  of  the  evidence  and   Tramcrihe 
proceedings  on  an  investigation,  or  a  specific  part  thereof,   by^ittnog- 
taken  by  a  stenographer  appointed  by  the  commission,  ccrti-   "phw  <> 
fied  by  such  stenographer  to  be  a  true  and  correct  tran- 
script thereof,  carefully  compared  by  him  with  his  original 
notes,  shall  be  received  in  evidence-as  if  such  reporter  was 
present  and  testified  to  the  facts  as  certified.     A  copy  of 
such  transcript  shall  be  furnished  on  demand,  free  of  cost. 
to  a  party  to  an  investigation,  and  to  all  other  persons,  on 
payment  of  a  reasonable  amount  therefor.     (98  v.  350  §  13,) 
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Section  535.  H,  upon  an  investigation  under  the  pro- 
visions of  this  chapter,  the  commission  finds  that  any  exist- 
ing rate  or  rates,  fares,  charges  or  classification,  any  joint 
rate  or  rates,  or  any  regulation  or  practice  affecting  the 
transportation  of  persons  or  property,  or  service  in  con- 
nection therewith,  are  unreasonable  or  unjustly  discrimina- 
tory, or  that  any  service  is  inadequate,  it  shall  determine 
and  by  order  fix  a  reasonable  rate,  fare,  charge,  classifica- 
tion, joint  rate,  regulation,  practice  or  service  to  he  imposed, 
observed  and  followed  in  the  future,  in  place  of  that  so 
found  to  be  unreasonable,  unjustly  discriminatory,  or  in- 
adequate, as  the  case  may  be.  A  certified  copy  of  each  such 
order  shall  be  delivered  to  an  officer  or  station  agent  of  the 
railroad  affected  thereby,  and  such  order  shall  of  its  own 
force  take  effect  and  become  operative  thirty  days  after 
service  thereof.     (99  v.  129  §  14.) 

The  railroad  commission  may  prescribe  a  reasonable  regula- 
tion, practice  or  service  to  be  observed  if  the  existing  service  or 
practice  is  an  unfair  discrimination :  Coal  &  Coke  Co.  v.  Railroad 
Commission,  8  O.  N.  P.  {N.  S.)  585.  19  O.  D.  (N.  P.)  783. 

The  fact  that  the  operation  of  an  interurban  railroad  proves 
unprofitable  does  not  justify  the  company  in  giving  inadequate 
service  to  the  public,  and  as  long  as  the  company  docs  not  abandon 
its  franchise  it  is  bound  to  keep  up  the  physical  condition  of  the 
road  and  to  maintain  adequate  service  thereon:  Ferguson  v. 
Transit  Co.,  4  O.   L.   R.  750.      (Railroad  Commission.) 

It  is  unfair  discrimination  for  a  railroad  company  to  allot 
all  its  open  cars  to  tipple  mines  and  to  require  wagon  mines  to 
load  in  box  cars,  at  an  additional  cost,  unless  there  are  open  cars 
which  are  not  needed  by  tipple  mines:  Railway  v.  Railroad  Com- 
mission, 6  O,  N,  P.  (N,  S.)  273,  18  O,  D,  (N.  P.)  519.  ' 

Section  536.  All  railroads  to  which  the  order  applies 
shall  make  such  changes  in  their  schedules  on  file  as  are 
necessary  to  conform  to  such  order,  and  no  change  shall 
thereafter  be  made  by  any  railroad  in  any  such  rates,  fares, 
or  charges,  or  in  any  joint  rate  or  rates,  without  the  ap- 
proval of  the  commission.     (99  v.  129  §  14.) 

Section  537.  Certified  copies  of  all  other  orders  of  the 
commission  shall  be  delivered  to  an  officer  or  station  agenl 
of  each  railroad  affected  thereby,  and  shall  take  effect  with- 
in such  time  thereafter  as  the  commission  prescribes.  (99 
v.  129  §  14.) 

Section  538.  Upon  application  of  any  person  or  any 
railroad  and  afier  notice  to  the  parties  in  interest  and  on- 
portunity  to  he  heard  as  provided  in  this  chapter  for  other 
hearings,  has  been  given,  the  commission  may  rescind,  alter 
or  amend  an  order  fixing  any  rate  or  rates,  fares,  charges 
or  classification,  or  any  oiher  order  made  by  the  commis- 
sion. Certified  copies  of  such  orders  shall  be  served  and 
take  effect  as  provided  for  original  orders,  (99  v.  130 
§14.) 
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Section  539.  Whenever  a  joint  rate  or  charge  is  or- 
dered substituted  by  the  commission,  and  the  railroads  party 
thereto  fail  to  agree  within  twenty  days  after  the  service  of 
such  order  upon  the  apportionment  thereof,  the  commission 
may  after  a  hearing,  issue  a  supplemental  order  declaring 
the  apportionment  of  buch  joint  rate  or  charge  which  shall 
take  effect  of  its  own  force  as  part  of  the  original  order. 

Section  540.  Whenever  railroads  refuse  or  neglect  to  whin  . 
establish  a  joint  rate  or  rates  for  the  transportation  of  per-  S'^oili 
sons  or  property,  tlte  commission  may,  upon  notice  to  the 
railroads  and  after  opportunity  to  be  heard,  fix  and  estab- 
lish such  joint  rate  or  rates.  If  the  railroads  party  thereto 
fail  to  agree  upon  the  apportionment  thereof  within  twenty 
days  after  service  of  such  order,  the  commission  may,  upon 
a  tike  hearing,  issue  a  supplemental  order  declaring  the  ap- 
portionment of  such  joint  rate  or  rates  which  shall  take 
effect  of  its  own  force  as  part  of  the  original  order.  (99 
V.  130  §  14.) 

,  Railroad  Commission,  10  O.  N.  P.  (N. 


Section  541.     All  rates,  fares,  charges,  classifications  Ratci,  laat. 

and  joint  rates  fixed  by  the  commission  shall  be  in  force  and  l^nK^'onf'' 

be  prima  facie  lawful  for  one  year  from  the  day  they  take  F^"^*,*"" 

effect,  or  until  changed  or  modified  by  the  commission,  or  " 
by  an  order  of  a  competent  court  in  an  action  under  the 
provisions  of  this  chapter,     (98  v.  351  §  15,) 

Section   542.     All  regulations,   practices  and   service  Rtguiiiioin, 

prescribed  by  the  commission  shall  be  in  force  and  be  prima  ^^bfd  ^" 

facie  reasonable,  unless  suspended  or  found  otherwise  in  an  """''i'^, 

action  brought  for  that  purpose  pursuant  to  the  provisions  rM«msbie. 
of  this  chapter,  or  until  changed  or  modified  by  the  com- 
mission.    (98  v.  351  §  15.) 

Section  543,     A   railroad  or  other  party  in  interest.   Action  to 
dissatisfied  with  an  order  of  the  commission  fixing  any  rate  ^f^'n,^'"""' 
or  rates,  fares,  charges,  classifications,,  joint  rate  or  rates,   "i^on. 
or  fixing  any  regulations,  practices  or  services,  may  com- 
-  mence  an  action  in  a  court  of  common  pleas,  within  sixty 
days  after  such  order  is  given,  against  the  commission  as 
defendant,  to  vacate  and  set  aside  such  order  on  the  ground 
that  the  rate  or  rates,  fares,  charges,  classifications,  joint 
rate  or  rates,  fixed  in  such  order,  are  unlawful  or  unreason- 
able, or  that  a  regulation,  practice  or  service  fixed  in  such 
order  is  unreasonable,  in  which  action  the  adverse  parties 
shall  be  served  with  summons.     (98  v.  351  §  16.) 

Cited;  Railway  v.  Railroad  Commission,  5  O.  N.  P-  (N, 
'S.)  2(5.1.  \f  O.  D.  fN.  P,1  21  (reversinft  Price  v.  Railway.  6  O. 
I..  R.  fi9  (Railroad  Commission"),  and  affirmed  in  Railroad  Com- 
mission  V,  Railway,  S2  O.  S.  25). 
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This  section  is  said  to  be  perhaps  the  saving  clause  of  this 
statute  which  renders  it  valid:  Railroad  v.  Railroad  Commission, 
10  O.  N.  P.   (N.  S.)  665. 

This  and  the  following  sections,  which  give  the  right  of  court 
review,  prevent  the  railroad  commission  act  from  being  uncon- 
stitutional: Coal  &  Coke  Co.  v.  Railroad  Commission,  8  O.  N. 
P.  (N.  S.)  585,  19  O.  D.  (N.  P.)  783. 

coninii»ion  SECTION  544.     Upon  being  scrvcd  with  summons  and 

iran«c?/pi  of  before  the  action  prescribed  in  the  preceding  section  is 
proceedmRs  reached  for  trial,  the  commission  shall  cause  a  certified 
monyf  '  transcript  of  all  proceedings  had  and  testimony  taken  in  the 
answer.  investigation  before  it  to  be  filed  with  the  clerk  of  the  court 

of  common  picas  of  the  county  where  such  action  is  pend- 
ing, and  file  its  answer.  On  leave  of  court,  any  interested 
party  may  tile  an  answer  to  such  complaint  within  ten  days 
after  the  service  thereof,  whereupon  the  action  shall  be  at 
issue,  and  stand  ready  for  trial  upon  ten  days'  notice  by 
either  party.     {98  v.  35o§§  13.  i6.) 

Cited:  Railwav  v.  Railroad  Commission,  5  O.  N.  P.  (N. 
S.)  265,  18  O.  D.  (N,  P.)  21  (reversing  Price  v.  Railway.  5  O.  L. 
R.  69  (Railroad  Commission),  and  affirmed  in  Railroad  Commis- 
sion V.  Railway.  82  O.  S.  25.) 

Sdcb  Kiioii  Section  545.     All  actions  brought  under  the  last  two 

Mdence"  ""^  preceding  sections  shall  have  precedence  over  a  civil  cause 
of  a  different  nature  pending  in  such  court.  The  court  of 
common  pleas  shall  be  open  at  all  times  for  the  trial  there- 
of, and  such  actions  shall  be  tried  and  determined  as  other 
civil  actions.  A  party  to  such  action  may  introduce  original 
evidence  in  addition  to  the  transcript  of  the  evidence  offered 
by  the  commission,     (98  v.  351  §  16.) 

Cited;  Railway  v.  Railroad  Commission,  5  O.  N.  P.  (N. 
S.)  265,  18  O,  D.  (N.  P.)  21  (reversing  Price  v.  Railway,  5  O.  L. 
R.  69  (Railroad  Commission),  and  affirmed  in  Railroad  Commis- 
sion v.  Railway.  92  0,  S.  2h.) 

New  evidenM  SECTION  546.     If,  upou  the  trial  of  such  actions,  evi- 

mitwd'b/'''"  dc"ce  is  introduced  by  the  plaintiff  which  is  found  by  the 
eommi»ion.  court  to  be  different  from  that  offered  upon  the  hearing 
before  the  commission,  or  additional  thereto,  unless  the 
parties  thereto  stipulate  in  writing  to  the  contrary,  the  court 
before  rendering  judgment,  shall  transmit  a  copy  of  such 
evidence  to  the  commission,  and  stay  proceedings  in  the 
action  for  fifteen  days  from  the  date  of  such  transmission. 
{98  V.  351  §  i6.> 

Action  of  Section  547.     Upon  the  receipt  of  the  evidence,  the 

tomnuMion  an  commission  shall  consider  it.  and  may  alter,  modify,  amend 
new  evi  rtxe.  ^^  rescind  its  order  relating  to  such  rate  or  rates,  fares 
charges,  classification,  joint  rate  or  rates,  regulation,  prac- 
tice or  service  complained  of  in  the  action.  The  coinmis- 
sion  shall  report  its  action  thereon  to  the  court  within  ten 
days  from  the  receipt  of  such  evidence.     (98  v.  351  §  16.) 
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Section  548,  If  the  commission  rescinds  the  order  ztitxt  of 
complained  of,  the  action  shall  be  dismissed ;  if  it  alter,  "i"™!  <»"ier. 
modify  or  amend  it,  such  altered,  modified  or  amended 
order  shall  take  the  place  of  the  original  order,  and  judg- 
ment shall  be  rendered  thereon,  as  though  made  by  the  com- 
mission in  the  first  instance.  If  the  original  order  is  not 
rescinded  or  changed  by  the  commission,  judgment  shall  be 
rendered  on  such  original  order.     (98  v,  352  §  16.) 

Section  549.  Within  sixty  days  after  service  of  a  Appui  ud 
copy  of  the  order  or  judgment  of  the  court,  either  party  to  "™^- 
such  action  may  appeal  or  take  the  case  up  on  error  as  in 
other  civil  actions.  In  case  of  an  appeal,  immediately  on  the 
return  of  the  papers  to  the  higher  court,  the  cause  shall  be 
placed  on  the  calendar  of  the  then  pending  term,  and  shall 
be  assigned  and  brought  to  a  hearing  as  other  causes  on  the 
calendar.     (98  v.  352  §  16.) 

This  section  is  in  part  inapplicable  to  ihe  practice  and  pro- 
cedure in  Ohio,  being  taken  from  the  railroad  commission  act  of 
Wisconsin,  and  being  in  conformity  to  the  practice  of  that  slate: 
Railroad   Commission   v    Railway,   Til   O.   S.  413, 

This  section  is  construed  as  limiting  the  time  for  invoking 
court  review  and  not  as  applying  to  time  for  prosecuting  error 
from  the  decision  of  such  court :  Railroad  Commission  v.  Rail- 
way, 79  O.  S.  419. 

Section  550.     In  actions  under  the  preceding  sections   Burden  of 
to  vacate  or  set  aside  such  order  of  the  commission,  the   p™"'- 
burden  of  proof  shall  be  upon  the  plaintiff  to  show  by  clear 
and  satisfactory  evidence  that  such  order  is  unlawful  or 
unreasonable.     (98  v.  352  §  16.) 

Cited:  Railway  v.  Railroad  Commission,  5  O.  N,  P.  (N. 
S.)  -ifiS.  If  O.  D.  (N.  P.)  21  (reversing  Price  v.  Railway.  5  O.  L. 
R.  (id  <Riitroad  Commission),  .and  affirmed  in  Railroad  Commis- 
sion V.  Railway.  B'2  0.  S.  i"i).     (Railroad  Commission.) 

This  section  applies  to  judgement  of  the  trial  court  where 
review  of  the  order  of  the  railroad  commission  is  sought,  and  it 
does  not  apply  to  proceedings  in  error  whereby  it  is  sought  to 
reverse  the  judRment  of  such  court :  Railroad  Commission  v. 
Railway,  R2  O.  S.  -'o. 

Under  this  section  the  common  pleas  court  may  vacate  or 
set  aside  an  order  of  a  railroad  commission  only  if  it  is  shown 
by  clear  and  satisfactory  evidence  that  such  orders  are  both  un- 
lawful and  unreasonable:  Railway  v.  Railroad  Commission,  6 
O.  N.  P.  (N.  S.)  273.  18  O.  D.  (M.  P.)  519  (affirming  Oeffler  v. 
Railway.  52  Bull.   134). 

Section  551.     No  injunction  shall  issue  suspending  or   mo  injunction 
staying  an  order  of  the  commission  except  upon  the  applica-   Jlj^"**""*  '"'" 
lion  to  the  court  of  common  pleas  or  judge  thereof,  after 
notice  has  been  given  to  the  commission,  and  there  has  been 
a  hearing  thereon.     (98  v.  351  §  16.) 

Section  552.    Except  when  otherwise  provided  by  law.   Rule*  of  pr»c- 
all  processes  in  actions  and  proceedings  in  a  court  arising  *""■ 
under  the  provisions  of  this  chapter  shall  be  served,  and  the 
practice  and  rules  of  evidence  be  the  same,  as  in  civil  ac-        /  -  1 

L',.nzoor,vL-.OOgle 


ComiBlnioti 


Coromtuioa 
dull   prepare 


Rwlroad* 
thai]  file 
hlinin  ■ad 


Comniisrion 
examioattnu. 


LAWS  OF   OHIU 

tions.  A  sheriff  or  other  officer  empowered  to  execute  civil 
processes  shall  execute  process  issued  under  the  provisions 
of  this  chapter  and  receive  compensation  therefor  as  pre- 
scribed by  law  for  like  services.     (98  v.  352  §  17.) 

Section  553.  A  person  shall  not  be  excused  from 
testifying  or  from  producing  books  and  papers  in  a  proceed- 
ing based  upon  or  growing  out  of  violation  of  the  provisions 
of  this  chapter,  on  the  ground  that  the  testimony  or  evi- 
dence, documentary  or  otherwise,  required  of  him  may  tend 
to  incriminate  him  or  subject  him  to  a  penalty  or  forfeiture; 
but  no  person  having  so  testified  shall  be  prosecuted  or  sub- 
jected to  a  penalty  or  forfeiture  for,  or  on  account  of,  any 
transaction,  matter  or  thing  concerning  which  he  may  liave 
testified  or  produced  documentary  evidence.  A  person  so 
testifying  shall  not  be  exempt  from  prosecution  or  punish- 
ment for  perjury.     (98  v.  352  §  17.) 

Section  554.  Upon  application,  the  commission  shall 
furnish  certified  copies  under  its  seal  or  any  order  made 
by  it,  which  certified  copy  shall  be  prima  facie  evidence  in 
a  court  or  proceeding  01  the  facts  stated  therein,  (98  v. 
352  §  17.) 

Section  555.  The  commission  may  inquire  into  the 
management  of  the  business  of  any  railroad,  and  shall  keep 
itself  informed  as  to  the  manner  and  method  in  which  it  is 
conducted.  It  may  obtain  from  a  railroad  the  information 
necessary  to  enable  it  to  perform  the  duties  and  carry  out 
the  objects  for  which  it  was  created.     {98  v,  353  §  18.) 

Section  556.  The  commission  shall  cause  blanks  to  be 
prepared  suitable  for  the  purposes,  designated  in  this  chapter 
which  shall  conform  as  nearly  as  practicable  to  the  forms 
prescribed  by  the  interstate  commerce  commission,  and. 
when  necessary,  furnish  such  blanks  to  each  railroad.  (98 
V-  353  §  i8-) 

Section  557.  A  railroad  receiving  blanks  from  the 
commission  shall  cause  them  to  be  properly  tilled,  answer- 
ing fully  and  correctly  each  question  therein.  In  case  it  is 
unable  to  answer  any  question,  such  railroad  shall  give  a 
good  and  sufficient  reason  therefor.  Such  answers  shall  be 
verified  under  oath  by  the  proper  officer  of  the  railroad  and 
returned  to  the  commisssion  within  the  time  fixed  by  it. 
The  making  or  filing  of  a  false  affidavit  shall  be  deemed 
perjury  and  punishable  as  such,     (98  v,  353  §  18.)  ■ 

Section  558,  Upon  demand,  the  commission,  a  com- 
missioner, or  any  person  or  persons  employed  by  it  for  that 
purpose,  may  inspect  the  books  and  papers  of  a  railroad  and 
examine  under  oath  any  officer,  agent  or  employe  thereof, 
in  relation  to  any  matter  which  is  the  subject  of  complaint 
and  investigation.     A  person  other  than  one  of  the  com- 
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,  who  makes  such  demand  shall  produce  his  au- 
thority to  make  such  inspection,  under  the  hand  of  a  com- 
missioner, or  of  the  secretary,  and  under  the  seal  of  the 
commission.    (98  v.  353  §  18.) 

Section  559,     By  order  or  subpoena,  served  on  a  rail-   1 

road  as  a  summons  is  served  in  a  civil  action  in  the  court   ' 

of  common  pleas,  the  commission  may  require  at  such  time  tool™  iod 
and  place  within  this  state  as  it  designates  the  production  ^""^ 
of  books,  papers  or  accounts  relating  to  any  matter  which 
is  the  subject  of  complaint  or  investigation,  kept  by  such 
railroad  in  any  office  or  place  outside  of  this  state,  or  veri- 
fied copies  thereof,  in  order  that  an  examination  of  such 
books,  papers  or  accounts  may  be  made  by  the  commission 
or  under  its  direction.  Such  subpoena  may  issue  to  a 
sheriff  of  any  county  of  the  state.     (98  v.  353  §  18.) 

Section  560.    A  railroad  failing  or  refusing  to  comply   Forfeiture  lor 
within  a  reasonable  time  with  such  order  or  subpoena  from   J^JjJ"'  ^la, 
the  commission  shall  forfeit  and  pay  into  the  state  treasury,   subpoena, 
for  each  day  it  so  fails  or  refuses,  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars,  to  be  recovered 
in  a  civil  action  in  the  name  of  the  railroad  commission  of 
Ohio.     (98  V.  353  §  18.) 

Section  561.    When  required  by  the  commission  and   Conunusion 
within  a  time  fixed  by  it,  each  railroad  shall  deliver  to  the  ^je,*'^'^ 
commission  for  its  use  copies  of  all  contracts  which  relate  to   t™nipon»tion 
the  transportation  of  persons  or  property  or  any  service  in  """""'■ 
connection  therewith,  made  or  entered  into  by  such  rail- 
road with  any  other  railroad,  terminal,  depot,  car  or  equip- 
ment company,  express  or  other  transportation  company, 
bridge  company,  or  any  shipper  or  shippers,  producers  or 
consumers  or  other  person  or  persons  doing  business  with 
it.     (98  V.  353  §  19.) 

Section  562.  On  the  first  Monday  in  February  in  Report  of 
each  year  and  oftener  if  required  by  the  commission,  each  J^ti^?*' 
railroad  shall  file  with  the  commission  a  verified  list  of  all 
railroad  tickets,  passes  and  mileage  books  issued  free  or 
for  other  than  actual  bona  fide  money  consideration  at  full 
established  rates  during  the  preceding  year,  together  with 
the  names  of  the  recipients  thereof,  the  amount  received 
therefor  and  the  reason  for  issuing  them.  This  provision 
shall  not  apply  to  the  sale  of  tickets  at  reduced  rates  open 
to  the  public,  or  tickets,  passes,  or  mileage  books  issued  to 
persons  not  residents  of  the  state,  or  tickets,  passes  or 
mileage  books  issued  free  pursuant  to  authority  conferred 
in  this  chapter.     (98  v.  354  §  ig.) 

Section  563.     The  commission  shall  have  power  and.   l&TcnigBtion 
on  complaint,  it  is  hereby  made  its  duty  to  investigate  any   oVW'/nier"' 
freight  rates  on  interstate  traffic  on  railroads  in  this  state,   J^JJ:^"^ 
and,  if  in  its  opinion  they  are  excessive  or  discriminatory 
or  are  levied  in  violation  of  the  interstate  commerce  law. 
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or  in  conflict  with  the  rulings,  orders  or  regulations  of  the 
interstate  commerce  commission,  it  shall  present  the  facts 
to  the  railroad  with  the  request  to  make  such  changes  as 
the  commission  may  advise.  If  such  changes  are  not  made 
within  a  reasonable  time,  the  commission  shall  apply  by 
petition  to  the  interstate  commerce  commission  for  re- 
lief. All  freight  tariffs  issued  by  any  such  railroad  re- 
lating to  interstate  traffic  in  this  state  shall  be  filed  in  the 
office  of  the  commission  when  issued.     (98  v.  354  §  21.) 

This  section  does  not  give  to  the  state  railroad  commission 
power  to  make  rules  with  reference  to  demurrage  or  car  service 
m  interstate  commerce :  Railroad  Commission  v.  Railway,  12  O. 
C.  C.  (N.  S.)  317.  31  O.  C.  D.  337  (affirming  Railway  v.  Railroad 
Commission,  8  O.  \.  P.  (N.  S.)  233,  19  O.  D.   (N,  "P.)  691). 

Section  564.  If  a  railroad,  or  an  agent  or  officer 
thereof,  by  special  rate,  rebate,  drawback,  or  by  means  of 
false  billing,  false  classification,  false  weighing,  or  other 
device,  shall  charge,  demand,  collect  or  receive,  either  di- 
rectly or  indirectly,  from  any  person,  firm  or  corporation, 
a  greater  or  less  compensation  for  service  rendered  or  to 
be  rendered  by  it  for  the  transportation  of  persons  or 
property  or  any  service  in  connection  therewith,  than  tliat 
prescribed  in  the  pubHshed  tariffs  then  in  force,  or  estab- 
lished as  provided  herein,  or  a  greater  or  less  compensation 
than  it  charges,  demands,  collects  or  receives  from  any 
other  person,  firm,  or  corporation  for  a  like  and  contem- 
poraneous service  in  the  transportation  of  a  Hke  kind  of 
traffic,  under  substantially  similar  circumstances  and  con- 
ditions, it  shall  be  deemed  guilty  of  imjust  discrimination. 
which  is  hereby  prohibited  and  declared  unlawful,  and  upon 
conviction  thereof  shall  forfeit  and  pay  into  the  state  treas- 
ury not  less  than  one  hundred  dollars  nor  more  than  five 
thousand  dollars  for  each  offense.     (98  v.  354  §  22.) 

Cited  and  construed :  Railroad  v.  Railroad  Commission,  10 
O.  N.  P.  (N.  S.)  665. 

This  section  does  not  forbid  discrimination  in  rates  between 
different  localities,  nor  does  it  require  a  uniform  rate  per  mile 
for  the  carryinR  of  passengers  without  reference  to  the  circum- 
stances or  conditions.  It  merely  requires  that  any  discrimination 
shall  not  be  undue  and  unreasonable.  .Accordingly,  a  railroad  may 
make  a  lower  passenger  rate  between  points  where  such  railroad 
competes  with  an  interurban  line:  Railroad  Commission  v.  Rail- 
way, fi'  O.  S.  2.'i  (affirming  Railway  v.  Railroad  Commission,  S 
O.  N.  P.  (N'.  S.l  L>(i5.  18  O.  D.  (N'.  P.)  -21,  which  set  aside  Price 
V.   Railway,   5.   O.   L.   R.   flit).      (Railroad   Commission.) 

It  is  unfair  discrimination  for  a  railroad  to  omit  to  distribute 
its  available  coal  ears  among  the  several  coal  mines  along  its  line 
in  proportion  to  their  capacities  In  making  such  apportionment 
railroad  fuel  cars  carded  from  foreign  lines  to  mines  on  its  line 
must  be  counted  in  determining  whether  each  mine  has  received 
its  proportion  of  cars:  The  Carbon  Coal  Mininc  Co.  v.  Railroad, 
7  O.  L.  R.   196   (modifying  6  O.   L,   R.  528).      (Railroad  Commis- 

It  is  unfair  discrimination  to  charge  more  for  a  round  trip 
between  a  given  point  and  another  than  for  a  round  trip  between 
the  first  point  and  another  point  more  remote  than  that  to  which 
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Ihe  higher  rate  is  charged:  Pottery  Co.  v.  Railway,  6  O.  L.  R. 
159.     (Railroad  Commission.) 

If  a  railroad  company  is  in  the  practice  of  constructing  and 
maintaining  private  sidings  for  certain  patrons,  without  restric- 
tions as  lo  what  ears  may  be  placed  thereon,  it  is  an  unfair  dis- 
crimination for  such  railroad,  as  a  condition  precedent  to  making 
connections  with  a  private  side  track,  to  require  the  owner  thereof 
lo  enter  into  a  written  agreement  not  to  ask  such  railroad  to 
switch  to  such  side  track  cars  of  coal  which  arrive  in  such  city 
over  certain  other  railroad  lines:  Gill  v.  Railway,  6  O.  L.  R. 
140.     (Railroad  Commission.) 

A  railroad  company  cannot  be  expected  to  meet  unforseen 
emersencies  on  a  day's  notice.  If  the  requirements  of  a  business 
are  nuxuating  and  uncertain,  the  shipper  must  give  reasonable 
notice  to  Ihc  carrier  of  the  number  of  cars  required  in  such  busi- 
ness: Clay  Co.  V.  Pennsylvania  Co..  (i  O.  L,  R.  133,  (Railroad 
Commission.) 

It  is  unfair  discrimination  for  a  railroad  company  to  charge 
a  higher  rate  upon  logs,  which  are  to  be  used  as  piling,  than  upon 
logs  which  are  lo  be  used  for  other  purposes,  if  shipped  under 
like  circumstances  and  conditions:  Callahan  v.  Railway,  6  O.  L. 
R.  523.     (Railroad  Commission.) 

Section  565.    Whoever,  being  an  agent  or  officer  of  a   ptaaity 
railroad,  violates  any  provision  of  the  next  preceding  sec-   J*"'"^„"' 
tion  shall  be  fined  not  less  than  fifty  dollars  nor  more  than 
one  thousand  dollars  for  each  offense.     (98  v.  355  §  22.) 


from  a  person,  firm  or  corporation  a  less  ' 
compensation  for  the  transportation  of  property  or  for  a 
service  rendered  or  to  be  rendered  by  it  in  consideration  of 
such  per.son,  firm  or  corporation  furnishing  a  part  of  the 
facilities  incident  thereto ;  hut  nothing  herein  shall  prohibit 
a  railroad  from  procuring  facilities  or  service  incident  to 
transportation  and  paying  a  reasonable  compensation  there- 
for.    (98  V.  355  §  22.) 

Section  567.  No  common  carrier  subject  to  the  pro-  unUwi 
visions  of  this  chapter  shall  make  or  give  undue  or  un-  p"f'" 
reasonable  preference  or  advantage  to  a  particular  person, 
company,  firm,  corporation  or  locality,  or  to  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  sub- 
ject any  particular  person,  company,  firm,  corporation  or 
locality,  or  any  particular  description  of  traffic  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever.     {98  v.  355  §  23.) 

This  section  does  not  forbid  all  preference  or  advantage  but 
merely  such  as  is  unreasonable  and  undue:  Railroad  Commission 
v.  Railway,  H2  O.  S.  '2!i  (aflirminK  Railway  v.  Railroad  Commis- 
sion, 5  O,  \.  P.  (N.  S.)  2CS,  18  O.  D.  (N.  P.)  21,  which  set 
aside  Price  v.  Railway,  5  O.  L,  R.  (iO).     (Railroad  Commission.) 

To  sell  a  round  trip  ticket  from  a  given  point  to  another  at 
a  higher  rate  than  a  round  trip  from  the  first  point  to  another 
more  remote  than  such  fjiven  point,  is  an  unfair  discrimination; 
Pottery  Co.   v.  Railway,  fi  O.  L.   R.   1-W.     (Railroad  Commission.) 

The  term  "undue  or  unreasonable  preference  or  advantage" 
in  this  section  implies  a  comparison,  and,  before  a  given  rate  can 
be  found  to  amount  to  such  unreasonable  preference  or  advantage, 
it  must  be  compared  with  some  other  rate  to  the  disadvantage  of 
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the  party  complaining:  Shyrock  v.  Railroad,  4  O.  L.  R.  614. 
(Railroad  Commission.) 

It  is  not  an  unreasonable  preference  to  offer  special  commu- 
tation rates  to  school  children  ;  Shyrock  v.  Railroad,  ti  O.  L.  R. 
19.     (Railroad  Commission.) 

It  is  not  an  unreasonable  preference  to  sell  commutation 
tickets  between  two  given  points  and  to  refuse  to  sell  them  be- 
tween one  of  said  points  and  a  more  remote  point:  Shyrock  v. 
Railroad,  4  0.  R,  L.  614     (Railroad  Commission,) 

A  railroad  company  must  pro  rate  its  coal  cars  between  the 
different  mines  along  its  tine  in  proportion  to  their  respective 
capacities,  and,  in  making  such  allotment,  wagon  mines  must  be 
included  with  tipple  mines;  Oefller  v.  Railway,  4  O.  L.  R.  709. 
(Railroad  Commission.) 

If  a  railroad  company  has  not  a  sufficient  number  of  cars 
to  meet  the  needs  of  the  mines  along  its  line,  it  must  pro  rate 
■'s  supply  among  such  mines  in  proportion  to  their  capacitief    ■"- 


eluding   freight  cars  owned   by  individual  customers :     Coal  Co.  v. 
Railroad,  4  O.  L.  R.  639.     (Railroad  Commission.) 
See,  also,  note  to  G.  C.    504. 

Section  568.  Whoever,  being  a  person,  firm  or  corpo- 
■  ration,  knowingly  accepts  or  receives  a  rebate,  concession 
or  discrimination  in  respect  to  transportation  of  property 
wholly  within  this  state  or  for  service  in  connection  there- 
with, whereby  such  property  by  false  bilHng,  false  classi- 
fication, false  weighing  or  other  device,  is  transported  at 
a  less  rate  than  that  named  in  the  published  tariffs  in  force, 
or  whereby  any  service  or  advantage  is  received  other  than 
that  therein  specified,  shall  he  lined  not  less  than  fifty  dol- 
lars nor  more  than  one  thousand  dollars.     (98  v.  355  §  24,) 

Section  569.  If  a  railroad  does,  causes  or  permits  to 
be  done  any  matter,  act  or  thing  in  this  chapter  prohibited 
or  declared  to  be  unlawful,  or  omits  to  do  an  act,  matter 
or  thing  required  to  be  done  by  this  chapter,  such  railroad 
shall  be  liable  to  the  person,  firm,  or  corporation  injured 
thereby  in  treble  the  amount  of  damages  sustained  in  con- 
sequence of  such  violalion.  A  recoverey  provided  by  this 
section  shall  not  affect  a  recovery  by  the  state  of  the  penalty 
prescribed  for  such  violation.     (98  v.  355  §  25.) 

Section  570.  Whoever,  being  an  officer,  agent  or  em- 
'  ploye  of  a  railroad  company,  wilfully  fails  or  refuses  to 
fill  out  and  return  a  blank  required  by  the  commission,  or 
by  law,  or  wilfully  fails  or  refuses  to  answer  a  question 
therein  propounded,  or  knowingly  gives  false  answer  to 
such  question  or  evades  the  answer  to  it,  if  the  fact  in- 
quired of  is  within  his  knowledge,  or,  upon  proper  demand, 
wilfully  fails  or  refuses  to  exhibit  a  book,  paper  or  accoum 
of  such  railroad,  which  is  in  his  possession  or  under  his 
control,  to  a  member  of  the  railroad  commission  or  other 
person  authorized  to  examine  if.  shall  be  fined  not  less  than 
one  hundred  dollars  nor  more  than  one  thousand  dollars; 
and  a  penalty  of  not  less  than  five  hundred  dollars  nor  more 
than  one  thousand  dollars  shall  be  recovered  from  the  rail- 
road for  each  such  offense  when  such  officer,  agent  or  em- 
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ploye  acted  in  obedience  to  the  direction,  instruction  or  re- 
quest of  such  railroad  or  a  general  officer  thereof.  (98 
V.  356  §  26.) 

Section  571.    If  a  railroad  fails  or  refuses  to  perform    Forfeiture 
a  duty  enjoined  upon  it  by  the  provisions  of  this  chapter    '^i^'"'"*  " 
or  does  any  act  prohibited  by  such  provisions,  for  which    comply  with 
no  penalty  has  been  provided  by  law,  or  fails,  neglects  or    **"'  ='»p'"*'- 
refuses  to  obey  a  lawful  requirement  or  order  made  by  the 
conmiission  or  order  of  any  court  upon  its  application  for 
each  violation,  failure,  or  refusal,  such  railroad  shall  for- 
feit and  pay  into  the  state  treasury  not  less  than  one  hun- 
dred dollars  nor  more  than  ten  thousand  dollars.     In  con- 
struing and  enforcing  the  provisions  of  this  section,  the 
act,  omission  or  failure  of  any  officer,  agent  or  other  per- 
son acting  for  or  employed  by  a  railroad,  while  acting  with- 
in the  scope  of  his  employment,  shall  be  the  act,  omission  or 
failure  of  the  railroad.     (98  v.  356  §  27.) 

Section  572,     If,  after  hearing  and  investigation  as   Po„r  of 
provided  by  this  chapter,  the  commission  finds  any  charge,   (""I^^utt 
regulation  or  practice  affecting  the  transportation  of  pas-   in  ewes  not 
sengers  or  property,  or  any  service  in  connection  therewith,     *"*™'    ■ 
not   hereinbefore   specifically   designated,   unreasonable   or 
unjustly  discriminatory,  it  may  regulate  it  as  herein  pro- 
vided in  such  cases.     (98  v.  356  §  28.) 

In  case  of  -unreasonable  discrimination  in  service  or  practice, 
the  railroad  commission  may  prescribe  reasonable  regulations, 
practice  and  service:  Coal  81  Coke  Co.  v.  Railroad  Commission, 
8  O.  N.  P.   (N.  S.)  535,  19  O.  D.  (N.  P.)  783, 

Section  573,     Whenever  an  accident  attended  with  Duhr  of  i«a. 
loss  of  human  life  occurs  within  this  state  upon  the  line  of   J^rt'ttrtiin 
any  railroad  or  on  the  depot  grounds  or  yards  thereof,  such   aecideots. 
railroad  shall  give  immediate  notice  thereof  to  the  commis- 
sion.    (98  V.  356  §  29.) 

Section  574.    In  case  of  such  accident,  the  commision,   Dm,  of  d,, 
if  it  deems  the  public  interest  requires  it,  shall  cause  an  in-  l^^."^'?"  " 
vestigation  to  be  made  forthwith,  which  shall  be  held  in  the  ™"attident. 
locality  of  the  accident,  unless,  for  greater  convenience  of 
those  concerned,  it  shall  order  it  held  at  some  other  place. 
Such  investigation  may  be  adjourned  from  place  to  place 
as  it  may  be  found  necessary  and  convenient.     The  com- 
mission shall  give  reasonable  notice  to  an  officer  or  station 
agent  of  the  company  of  the  time  and  place  of  the  investi- 
gation.    (98  v.  356  §  29.) 

Section  575,     The  cost  of  such  investigation  shall  be   cotn  of 
certified  by  the  chairman  of  the  commission,  and  audited   investigation, 
and  paid  by  the  state  as  other  expenses.     A  record  or  file 
of  the  proceedings  and  evidence  shall  be  kept  by  the  com- 
mission.    (98  V.  357  §  29.) 
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Section  576.  The  commission  shall  inquire  into  any 
neglect  or  violation  of  the  laws  of  this  state  by  a  railroad 
doing  business  in  this  state,  by  its  officers,  agents  or  em- 
ployes or  by  any  person  operating  a  railroad.  It  shall  en- 
force the  provisions  of  this  chapter,  as  well  as  all  other 
laws  relating  to  railroads  and  report  violations  thereof  to 
the  attorney  general.     (98  v.  357  §  30.) 

Cited :      Coil   &   Mineral    Co. 
(Railroad  Commission);  Railroad  \ 
N.  P.  {N.  S.)   ti65. 

Skction  577.  Upon  request  of  the  commission,  the 
attorney  general  or  the  prosecuting  attorney  of  the  proper 
coimty  shall  aid  in  an  investigation,  prosecution,  hearing  or 
trial  had  under  the  provisions  of  this  chapter,  and  shall  in- 
stitute and  prosecute  necessary  actions  or  proceedings  for 
the  enforcement  of  such  provisions  and  of  other  laws  of 
this  state  relating  to  railroads  and  for  the  punishment  of 
all  violations  thereof.     (98  v.  357  §  30.) 

ailroad,   5   O.    L.    R.   455. 


Section  578.  An  action  for  the  recovery  of  a  for- 
feiture provided  for  in  this  chapter,  when  prosecuted  by  the 
attorney  general,  may  be  brought  in  the  court  of  common 
pleas  of  Franklin  county,  or  of  any  county  having  juris- 
diction of  the  defendant.     (98  v.  357  §  30.) 

Cited:  Coal  Se  Mineral  Co.,  v.  Railroad,  5  O.  L.  R.  455. 
(Railroad  Commission.) 


Section  579.  All  claims,  charges  or  demands  against  a 
railroad  for  loss  of,  or  damage  to  property  occurring  while 
in  the  custody  of  such  railroad  and  unreasonable  delay 
in  transportation  and  delivery,  or  for  overcharges  upon  a 
shipment,  or  for  any  other  service  in  violation  of  this 
chapter,  if  not  paid  within  sixty  days  from  the  date  of  the 
filing  thereof  with  such  railroad,  may  be  submitted  to  the 
commission  by  a  formal  complaint  to  be  made  upon  blank 
forms  which  it  is  hereby  made  the  duty  of  the  commission 
to  provide  upon  demand  of  the  claimant.  Such  complaint 
shall  be  verified  as  petitions  in  civil  actions  and  may  be 
accompanied  by  the  sworn  statements  of  any  witnesses 
who  have  knowledge  of  any  fact  material  to  the  inquiry. 
Upon  the  filing  of  such  complaint  the  commission  shall 
forthwith  cite  the  railroad  to  answer  the  complaint,  and 
the  citation  shall  be  accompanied  with  a  brief  statement 
of  the  claim.  The  answer  of  the  railroad  shall  be  filed 
within  three  weeks  from  the  service  of  the  citation  and 
shall  be  verified  as  answers  in  civil  cases  and  may  be  ac- 
companied with  the  affidavits  of  any  witnesses  having 
knowledge  of  facts  material  to  the  inquiry.  The  burden 
of  proof  shall  be  upon  the  railroad  to  show  that  loss  or 
<tamage  to  properly  was  not  due  to  its  negligence.     The 
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railroad  to  which  property  is  delivered  for  shipment  shall 
prima  facie  be  liable  for  loss  or  damage  occurring  to  such 
property  in  transit  notwithstanding  it  may  be  delivered 
to  other  railroads  before  reaching  its  destination.  The 
claim  referred  to  in  this  section  for  loss  of  or  damage  to 
property  may  be  made  to  any  carrier  over  whose  lines  the 
tost  or  damaged  property  has  been  consigned,  and  such 
claimant  may  at  his  option  join  all  of  such  railroads  as 
parties  defendant  in  his  complaint  before  said  commission. 
The  railroad  shall  furnish  the  claimant  with  a  copy  of  its 
answer  and  affidavits,  if  any,  and  within  two  weeks  from 
the  filing  of  such  answers  the  claimant  may  file  his  repi> 
with  affidavits  in  support  thereof,  verified  as  replies  in  civil 
cases.  At  the  expiration  of  said  period  of  two  weeks  the 
commission  shall  proceed  summarily  to  examine  the  com- 
plaint, answer,  the  reply  and  affidavits  and  shall  deter- 
mine the  existence  and  validity  of  the  claim  presented.  If 
it  find  in  favor  of  the  claimant  it  shall  certify  its  findings 
to  the  clerk  of  the  court  of  common  pleas  of  the  county  in 
which  the  claimant  re.sides  or  where  the  railroad  or  any 
of  its  offices  is  maintained. 

Section  580.  Within  thirty  days  from  the  receipt  of 
such  findings  by  said  clerk,  the  railroad  may  by  motion 
cause  the  same  to  be  docketed  as  a  civil  action  in  said  court 
in  which  case  the  original  pleadings  shall  be  used  and  the 
case  shall  be  advanced  for  immediate  trial.  If  no  such  immediat 
motion  is  filed  the  clerk  shall  enter  up  the  finding  of  the  *"»'■ 
commission  as  a  judgment  and  the  same  shall  be  in  all 
respects  treated  as  a  judgment  at  law  with  all  the  inci- 
dents thereof  and  upon  which  execution  may  issue  as  in 
other  cases.  If  said  matter  i?  docketed  for  trial  the  action 
shall  proceed  as  in  other  civil  actions  for  damages  except 
that  upon  trial  thereof  _  copy  of  the  findings  and  order  of 
the  commission,  duly  certified  by  the  secretary  thereof, 
shall  be  competent  testimony  and  shall  be  prima  facie  evi- 
dence of  the  facts  therein  stated,  and  except  that  the 
plaintiff  shall  not  be  liable  for  any  costs  unless  they  ac-  Cmts. 
crue  upon  his  appeal. 

Section  581.     A  substantial  compliance  by  the  com-   conMruci 
mission  with  the  requirements  of  this  chapter  shall  be  suf-   to  b*  ph 
ficient  to  give  effect  to  all  its  rules,  orders,  acts  and  regula-   If  tbi»"l 
tions,  and  they  shall  not  be  declared  inoperative,  illegal  or   *"■ 
void  for  an  omission  of  a  technical  nature  in  respect  there- 
to.   Nothing  in  this  chapter  .shall  be  construed  a?i  affecting, 
modifying  or  repealing  any  law,  fixing  the  rate  which  a 
company  operating  a  railroad  may  demand  and  receive  for 
the  transportation  of  passengers.     (98  v.  357  §§  -^2,  38.) 

Sectio.v    582.      All    forfeitures    accruing    under    this   ForfciiDr 
chapter  shall  be  cumulative,  and  a  suit  for  and  recovery  of   J^'"^  ' 
one  shall  not  bar  the  recoverv  of  any  other  forfeiture.     (q8 
V-  358  §  33) 
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Action,  by  SECTION  583.     In  addition  to  the  other  remedies  pro- 

wubHBiu.        vided  in  this  chapter  for  the  prevention  and  punishment  of 
CUM.    "     "  violations  of  the  provisions  thereof  and  orders  of  the  com- 
mission, the  commission  may  compel  compliance  with  such 
provisions  and  its  orders  by  proceedings  in  mandamus,  in- 
junction, or  by  other  appropriate  civil   remedies.     (98  v 

358  I  34  ) 

The  state  railroad  commission  may  make  the  orders  author- 
ized by  this  chapter,  and.  if  such  orders  are  not  complied  with, 
it  may  compel  compliance  by  mandamus,  injunction,  or  other 
proper  procedure:  Dairy  Co,  v.  Railway,  7  O.  N.  P.  (N.  S.) 
451,  19  O.  D,  (N.  P.)  97. 

Sections  of  SECTION  584.     Each  section  of  this  chapter  and  every 

indewnSmt  P*"  thereof  is  hereby  declared  to  be  an  independent  sec- 
tion, and  part  of  a  section,  and  the  holding  of  a  section  or 
part  thereof  to  be  void  or  ineffective  for  any  cause  shall 
not  be  deemed  to  affect  anv  other  section  or  part  thereof. 
(98  V.  358  §  37-) 

TRACKS  AND  CRI)SS1.\"<;S. 

Dmj,  of  Si-XTioN  585.     If,  on  complaint  or  otherwise,  the  coni- 

commiMion  niission  has  reasonable  groimds  to  believe  that  any  of  the 
tracks,  bridges,  or  other  structures  of  a  railruad  are  in  a 
condition  which  renders  them  dangerous  or  imfit  for  the 
transportation  of  passengers,  it  shall  forthwiili  inspect  and 
examine  them,  and,  if  of  opini.ju  that  they  are  unlit  for  the 
transportation  of  ]>assengers  with  safety,  it  shall  imme- 
diately give  to  Ihe  superintentlent,  or  other  executive  officer 
of  the  company  operating  such  road,  notice  of  the  condi- 
tion thereof,  and  of  the  repairs  or  reconstrucion  necessary 
to  place  them  in  a  safe  condition.  The  cotutuission  may 
prescribe  the  time  within  which  such  repairs  or  reconstruc- 
tion must  le  made,  and  the  rate  of  speed  for  train:!  passing 
over  such  dangerous  or  defective  track,  bridge  or  other 
srriicture,  until  the  repairs  or  reconstruction  required  are 
made.  If  of  opinion  that  it  is  needful  and  .proper,  it  may 
forbid  the  running  of  passenger  trains  over  such  defective 
track,  bridge  or  other  structure.     (R.  S.  Sec.  247.) 

For  the  blocking  of  fms*,  see  G,  C.    HOnil. 
Ciie<l:     Railway  v.  Hvddl,  -i  O,  C.  C.  (N.  S.)  8fi^.  15  O.  C. 
D.  57!)   (reversed  in   Hydell   v.   Railway.  74  O.   S.    KkS). 

Section  586.  Whoever,  being  the  superintendent  or 
other  executive  officer  of  a  company  operating  a  railroad, 
receives  from  the  lailroad  commission  notice  of  a  pre- 
scribed rate  of  speed  for  trains  passing  over  a  defective 
track,  bridge  or  other  structure,  or  forbidding  the  running 
of  pas.'^enger  trains  over  such  defcciive  track,  bridge  or 
other  structure,  neglects  for  two  days  after  receiving  such 
notice  to  direct  the  proper  sulrordinate  ofPcers  to  run  the 
passenger  trains  over  such  defective  track,  bridge  or  other 
structure,  at  a  speed  not  greater  than  that  so  prescribed. 
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or,  if  the  running  of  a  passenger  train  is  so  forbidden,  to 
stop  running  passenger  trains  over  it,  or,  an  engineer,  con- 
ductor or  other  employe  who  knowingly  disobeys  such  or- 
der shall  be  fined  not  exceeding  five  hundred  dollars  or  im- 
prisoned in  the  county  jail  not  exceeding  one  year,  or  both. 
(R.  S.  Sec.  247-) 

For  the  blocking  of  frogj,  see  G.  C.    9009. 
Cited:     Railway  v.  Hydell,  3  O.  C.  C.  (N.  S.)  363.  15  O.  C 
D.  579  (reversed  in  Hydell  v.  Railway,  74  0,  S.  138). 

Section   587.     If   the  company  operating  such   road    Forfeiture  ■ 
neglects  or  without  good  cause  fails  to  make  the  repairs    ™»m  of  non 
or  reconstruction  prescribed  by  the  commission  within  the    '""'''        '' 
time  hmited  by  it,  for  each  day  that  such  repairs  or  recon- 
stniction  is  delayed  beyond  the  time  prescribed,  such  com- 
pany shall  forfeit  and  pay  to  the  state  the  sum  of  one  hun- 
<ired  dollars.     (R.  S.  Sec.  247.) 

For  the  blocking  of  frogi,  see  G.  C.    9009. 
Cited:     Railway  v.  Hydell,  2  O.  C.  C  (N,  S.)  363,  15  O.  C, 
i).  5Ty  (reversed  in  Hydell  v.  Railway,  74  O.  S.  138). 


Gale^   belli, 
flaimeo  at 


Section  588.  If,  in  its  opinion,  the  public  safety  re- 
quires that  a  gate  or  gates,  automatic  alarm-bell,  or  other 
mechanical  device  be  erected  and  maintained  at  any  place 
where  a  public  road  or  street  is  crossed  at  the  same  level  by 
a  railroad,  and  the  crossing  has  been  declared  by  the  com- 
mission to  be  dangerous,  or  the  public  safety  requires  that 
a  flagman  be  stationed  and  maintained  at  such  dangerous 
crossing,  the  commission  shall  give  the  superintendent, 
manager  or  other  officer  in  charge  of  such  railroad,  a  writ- 
ten notice  of  what  is  required,  and  such  company,  person 
or  corporation  owning  or  operating  such  railroad  shall 
erect  such  mechanical  device  or  station  such  flagman  within 
the  time  prescribed  by  the  commission.     (R.  S,  Sec.  247a.) 

Cited;  Railway  v.  Hydell.  2  O.  C,  C.  (N.  S.)  263,  15  0-  C. 
D.  579   (reversed  in  Hydell  v.   Railway.  74  O.   S.   138). 

A  rairoad  company  can  be  required  to  station  a  flagman  at 
a  railroad  crossing  only  when  it  is  found  that  sucb  crossing  is 
dangerous  to  the  public:  Transit  Ci>.  v.  Railroad,  7  O.  C.  C.  (N. 
S.)    199,  18  O.  C.   D.  36. 

Ha  railroad  company  is  given  the  right  to  run  its  trains 
over  a  street  crossing  on  condition  that  a  flagman  be  stationed 
there,  the  expense  of  such  flagman  can  not  be  placed  upon  a  trac- 
tion company  whose  track  is  situated  in  such  street,  even  if  the 
predecessor  of  such  traction  company  crossed  such  railroad  under 
an  agreement  to  pay  "all  costs  and  expenses  which  may  be  lawfully 
required  of  the  parties  hereto  by  the  authorities  of  such  village 
of  Barberton,  or  of  the  State  of  Ohio,  for  maintaining  flagman  at 
such  crossing";  Transit  Co.  v.  Railroad.  7  O.  C.  C.  (N.  S.)  199, 
18  O,  C.  D.  36. 

Section  589.     Any  person,  company,  or  corporation  Forfeiture  for 

n^lecting  or  refusing  to  erect  or  maintain  such  gate  or  ^Jjjj^  '".^^ 

gates,  automatic  alarm-bell  or  other  mechanical  device,  or  notice  of 

to  maintain  such  flagman,  when  required  by  the  commis-  *°°™  ''°"' 
-ion,  shall  forfeit  and  pay  to  the  state,  for  every  such  neg- 
3    B.  op  p.  s. 
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lect  or  refusal,  one  Imndred  dollars,  and  in  additior 
dollars  for  each  day  such  neglect  or  refnsal  continues. 
S.  Sec.  278a.     R.  S.  Sec.  247a.) 


Section  590.  AH  gates,  bells  or  devices  erected  un- 
der the  direction  of  the  commission  shall  be  built  within 
the  time,  in  the  manner  and  of  materials  approved  by  the 
commission.  Snch  gates  shall  be  located  in  the  high\5ay 
or  street  on  one  or  both  sides  of  the  railroad  track  or 
tracks,  as  the  commission  deems  the  public  safety  requires, 
and  shall  be  so  conslnicted  that  when  closed,  they  shall  ob- 
struct or  prevent  passage  across  such  railroad  or  railroads 
from  the  side  on  which  a  gate  is  located.  Such  bell  must  be 
so  constructed  that  it  will  ring  before  the  approach  of 
every  train  of  cars  or  locomotive  within  three  hundred  feet 
or  more  of  such  crossing,  and  continue  lo  ring  until  such 
train  or  locomotive  has  reached  the  crossing.  .A  person 
'shall  be  in  charge  of  such  gate  who  shall  close  it  at  the  ap- 
proach of  each  train  or  locomotive,  and  keep  it  open  at  alt 
other  times.  If  an  automatic  bell,  or  other  mechanical  de- 
vice is  required  at  such  crossing,  the  railroad  shall  keep 
such  bell  or  device  at  all  times  in  good  working  order,  and 
for  every  neglect  of  duty  imposed  by  this  section  such  rail- 
road shall  forfeit  and  pav  the  sum  of  Iwentv-five  dollars. 
(R.  S.  Sec.  247b.) 

Cited:  Railway  v,  Hvdell,  2  O  C,  C.  (N,  S.)  3(>3.  15  O.  C. 
D,   ,57!)   (reversed   i.i   Hydel'l   v.   Raihvay.  74   O.   S.   1**). 

SiiCTiiiN  591.  When  two  or  more  railroads  cross  a 
public  highway  or  street  at  a  dangerous  crossing,  the  ex- 
penses incurred  in  the  erection  and  maintenance  of  gates. 
bells  or  other  device,  and  of  necessary  gate-keepers  or  flag- 
men shall  be  shared  equally  by  such  railroads;  hut  nothing 
in  this  chapter  shall  prevent  the  use  of  automatic  bells  or 
other  mechanical  device  by  a  railroad  at  a  public  crossing 
not  declared  dangerous  by  the  coinmission.  If  a  gate  is 
erected  or  a  flagman  is  stationed  and  maintained  by  a  rail- 
road, such  gate  or  flagman  shall  not  be  abandoned  nor  an 
automatic  bell  or  other  mechanical  device  substituted  there- 
for.    (R.  S.  Sec.  247b.) 

Cited 
U.  .-)7fi  (r( 

(  Section  592.    When  two  or  more  railroads,  or  a  rail- 

road and  an  electric  railroad,  erect  a  system  of  interlocking 
works  or  fixtures  at  the  place  where  such  railroads  cross 
each  other  at  a  common  grade,  or  when  a  railroad  erects 
such  works  or  fixtures  at  a  swing  or  draw-hridge  where  it 
crosses  a  stream,  and  such  works  or  fixtures  ren<lcr  it  safe 
for  engines  or  trains  to  pass  over  such  crossing  or  bridge 
without  stopping,  such  railroad  or  railroadas  may  run  en- 
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gines  or  trains  over  such  works  or  fixtures  without  stop- 
ping, and  any  law  to  the  contrary  shall  not  apply  in  such 
case;  but  such  system  of  interlocking  works  or  fixtures 
shall  have  been  approved  by  the  commission,  and  a  plan 
thereof  shall  have  been  prepared  by  such  railroad  or  rail- 
roads and  filed  with  the  commission.     (92  v.  315  §  i.) 

See  G.  C.     ftt-Iti.  Hi*-27  and  8e33, 

A  compliance  with  this  section  authorizes  a  railroad  company 
to  run  its  trains  and  engines  over  such  crossing  or  bridge  without 
stopping ;     Railway  v.  Railway,  5  O,  N    P.  8n,  7  O.  D-  {N.  P.)  558. 

Section  593.  If  in  ils  opinion  any  such  system  of  in-  |^jj*^  'works 
lerlocking  works  or  fixtures  proves  to  be  unsafe  or  imprac-  or  fixtures. 
ticabie,  the  commission  may  order  that  no  engines  or  trains 
shall  pass  over  any  such  crossing  or  bridge  without  stopping, 
and  the  laws  regulating  the  running  of  engines  and  trains 
shall  apply.  Before  such  order  is  made  or  enforced  the 
commission  shall  give  such  railroad  or  railroads  oppor- 
tunity lo  be  heard  as  to  the  propriety  of  the  order.     (92  v. 

See  G.   C.     fi'*-'G.  S^21  and   Sf.^3. 

Sertion  594.  When  two  steam  railroads,  a  steam  vicu  it  grade 
railroad  and  an  interurban,  electric  or  street  railway,  two  '""""S"- 
inter-urban  railroads,  or  q  steam  or  electric  railroad  and  a 
street  or  highway  cross  at  grade,  if,  in  its  opinion,  public 
safety  requires  protection,  the  railroad  commission,  upon 
its  own  motion  or  upon  complaint,  after  notice  to  the  rail- 
roads interested  and  full  investigation,  may  make  an  order 
requiring  the  railroads  so  intersecting  and  crossing  to  in- 
stall such  device  or  devices  as  in  the  opinion  of  the  commis- 
sion will  properly  protect  such  crossing,     (99  v.  390  §  2.) 

CJtcil;  Hydel!  v.  Railway.  74  O.  S.  1.18;  Railway  v.  Railway, 
5  O.  N.  P.  A1,  7  O.  D,  (N.  P.)  5.58. 

For  the  duty  of  the  common  pleas  court  with  reference  to 
grade  crossings,  see  G.  C.  ?dU  to  8842. 

Section  595.    The  railroad  commission  may  make  any  commiuEon 
further  or  other  orders  regulating  the  speed  and  running   my-  nuiie 

of  trains  or  of  cars  and  the  switching  of  cars  over  such   croim"  '"  ' 
crossing  or  street,  and  it  shall  apportion  the  expense  of  in- 
stallation or  maintenance  of  such  device  or  devices  between 
the  railroad  companies  whose  tracks  are  thus  protected.  (99 
V.  390  §  2.) 

.  Railway, 


Section  596.  At  the  time  and  place  named  for  hear-  1 
ing,  unless  continued  for  good  cause,  the  railroad  commis-  \ 
sion  shall  try  the  question  of  whether  or  not  such  crossing  1 
shall  be  protected  by  inter-locking  or  other  safety  devices 
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and  shall  give  all  companies  or  parties  interested  an  appor- 
tunity  to  be  fully  heard.     (99  v.  390  §  2.) 

Cited:  Hydell  v.  Railway,  74  O.  S.  138;  Railway  v.  Railway. 
5  O.  N.  P.  83,  7  0.  D.  (N.  P.)  658. 

Section  597.  After  such  hearing,  the  railroad  com- 
mission shall  enter  upon  a  record  book  or  docket  kept  for 
that  purpose  an  order  granting  or  denying  the  petition.  In 
case  the  petition  is  granted,  such  order  shall  prescribe  the 
inter-locking  or  other  safety  devices  for  such  crossing  and 
all  other  matters  deemed  proper  for  the  efficient  protection 
of  such  crossing,  the  proportion  of  the.  cost  of  construction 
and  of  the  expense  of  maintaining  and  operating  such  de- 
vice which  each  company  or  person  concerned  shall  pay. 
The  order  shall  also  fix  the  time  within  which  such  ap- 
pliance shall  be  put  in  and  the  time  within  which  such- order 
shall  be  complied  with.     (99  v.  390  §  2.) 

Cited :  Hydell  v.  Railway,  74  O.  S.  138 ;  Railway  v.  Railway, 
5  O,  N.  P.  83r  7  O.  D.  (N.  P.)  558. 

Section  598.  If  a  railroad  or  electric  railroad  with  its 
track  or  tracks  shall  cross  at  grade  the  track  or  tracks  of  a 
railroad  or  electric  railroad  previously  constructed,  the 
former  shall  provide  at  such  crossing  interlocking  works  or 
other  fixtures  satisfactory  to  the  commission,  and  pay  the 
costs  of  such  fixtures  and  the  expenses  of  installing  them. 
The  maintenance  and  operation  thereof  shall  be  appor- 
tioned equally  between  the  railroads  by  the  commission ; 
but  this  section  shall  not  apply  to  crossings  of  side-tracks 
only.     (93  V.  334  §  3,) 

This  section  does  not  apply  to  cases  where  a  street  railroad 
crosses  a  steam  railroad  at  grade,  nor  to  cases  where  an  inter- 
urban  railroad  crosses  a  steam  railroad  at  grade;  such  crossings 
are  controlled  by  G.  C.  IS  3775,  9124,  9126;  Railway  v.  Railway, 
21  0.  C.  391,  12  0,  C.  D.  113. 

This  section  does  not  require  one  railroad,  which  seeVs  to 
cross  another  at  grade,  to  put  in  an  interlocking  aystem,  but  merely 
to  interlock  or  attach  the  tracks  at  such  crossing  in  such  manner 
as  may  be  prescribed  by  the  proper  authority:  Railway  v.  Rail- 
way, 5  O.  N.  P.  83,  7  O.  D.  (N,  P.)  55R, 

Thia  section  in  the  form  in  which  it  appears  in  R.  S.  247[, 
is  held  not  to  apply  to  the  crossing  of  one  interurban  railroad  over 
another:  Railway  v.  Traction  Co.,  1  O.  N.  P.  {N.  S.)  218,  14 
O.  D.  (N.  P.)  17  {affirmed  in  Railway  v.  Traction  Co.,  4  O.  C. 
C.  (N.  S.)  329,  16  O.  C  D.  1). 

Section  599.  Whenever  interlocking  works  or  other 
fixtures  are  constructed  and  maintained  in  compliance  with 
law  by  railroads  and  electric  railroads  where  such  road  or 
roads  cross  each  other,  engines  and  trains  of  cars  of  an 
electric  railroad  may  be  run  over  such  crossing  without 
stopping;  any  law  to  the  contrary  shall  not  apply  to  such 
case.     (92  V.  316  §  4.) 
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Section  600.  A  railroad  or  electric  railroad  refusing  FortntuTc 
or  neglecting  to  comply  with  an  order  of  the  commission,  ' 
concerning  the  protection  of  persons  and  property  from 
danger  at  grade  crossings  of  any  such  railroad  over  another, 
or  over  a  swing  or  drawbrige  and  at  junction  points,  by 
providing  interlocking  works  or  other  fixtures,  shall  forfeit 
and  pay  five  hundred  dollars  per  week  for  each  week  such 
railroad  refuses  or  neglects  to  obey  such  orders.  Such  for- 
feiture shall  be  recovered  in  an  action  of  debt  in  the  name 
of  the  state,  and,  when  collected,  paid  into  the  treasury  of 
the  county  in  which  suit  was  brought.     (92  v.  317  §  5.) 

MISCELLANEOUS. 

Section   601,     If   upon  complaint,  or  otherwise,  the   EomiiutiDiu 
commission  has  reason  to  believe  that  a  railroad  or  any  of-   ^JSi^^^f 
ficer,  agent,  or  employe,  thereof  has  violated  or  is  violating  Uw. 
any  law  of  the  state,  or  if  it  has  reason  to  believe  that  dif- 
ferences have  arisen  between  citizens  of  the  state  and  any 
railroad  operating  as  a  common  carrier  within  the  state, 
it  shall  examine  into  the  matter.     {R.  S.  Sees.  248,  2483.) 

Section  602.    Within  thirty  days  after  the  election  of   Utt  m  officen 
the  directors  of  a  railroad,  or  telegraph  company,  now  do-  mn»t''iw'fS" 
ing  business,  or  whose  line  is  in  process  of  construction,   nWied  by 
or  which  hereafter  may  be  organized  in  the  state,  the  sec-  tciecnph  com- 
retary  of  such  companies  shall  make  and  forward  to  the  '■°'' 
commission  a  list  of  the  officers  and  directors  thereof,  giv- 
ing the  place  of  residence  and  post  office  address  of  each. 
If  a  change  occurs  in  the  organization  of  the  officers  or 
board  of  directors  of  a  railroad  or  company,  the  secretary 
shall  notify  the  commission  of  such  change  and  the  resi- 
dence and  post  office  address  of  each  of  the  officers  and  di- 
rectors.    (R.  S.  Sec.  260.) 

Section   603,     On   demand  of  the  commission,  each   ■ 
railroad  within  this  state  shall  furnish  it  copies  of  all  leases, 
contracts  and  agreements  with  express,  sleeping  car,  freight   j 
or  rolling  stock  companies,  or  other  companies  doing  busi-   ' 
ness  upon  or  in  connection  with  such  road.     The  commis- 
sion or  its  duly  authorized  agent  may  examine  any  officer, 
agent  or  employe  of  a  lailroad  or  of  such  other  companies, 
under  oath,  relative  to  the  stock  which  he  has  in  any  of 
such  companies,  and  his  pecuniary  interests  direct  or  in- 
direct therein.     (R.  S,  Sec.  256.) 

Section  604.     Within  a  reasonable  time  after  the  con-   ; 
struction  of  a  railroad,  or  at  any  time  when  required  by  the   [ 
commission,   such   railroad   shall   make   and   file   with   the 
commission  a  map  and  profile  of  such  railroad,  which  shall 
be  drawn  on  a  scale,  and  certified  and  signed  by  the  presi- 
dent or  engineer  of  such  railroad.     (91  v.  154  §  i.) 

Referred  to:  Mannington  v.  Railway,  ll?3  Fed.  133,  8  O.  L, 
R.  451,  16  O.  F-  D.  552  (far  opinion  of  common  pleas.  sM 
Mannington   v    Railway,   9   O.   N.   P.    (N.   S.)    641,  20  O.   D.    (N. 

P.)  M8T. 
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Annual  report  SECTION  605.    On  Of  before  the  fifteenth  day  of  Sep- 

of  railroad.  teiiiber  in  each  year,  each  railroad  or  telegraph  company 
incorporated  or  doing  business  in  this  state  shali  make  and 
transmit  to  the  commission  a  full  and  true  statement  under 
oath  of  the  proper  officers  of  such  corjwration,  of  the  af- 
fairs of  such  corporation  relative  ti)  ihe  state  of  Ohio  for 
the  year  ending  on  the  thirtieth  day  of  June  preceding. 
Such  statement  shall  be  similar  in  character  and  detail  to 
the  annual  report  required  to  he  made  by  railroad  com- 
[>anies  to  the  interstate  commerce  commission.  The  com- 
mission may  submit  additional  interrogatories  to  a  railroad 
or  tel^raph  company  at  any  time.  If  such  report  is  de- 
fective or  erroneous,  the  commission  may  require  the  rail- 
road or  telegraph  company  to  correct  or  amend  it  within 
fifteen  days.     (91  v.  154  §  i,  98  v.  354  §  20.) 

Referred  to:  Mannington  v.  Railway,  183  Fed.  133,  8  O.  L. 
R.  451,  16  O.  F.  D.  55fJ  (for  opinion  of  common  pleas,  see 
Mannington  v.  Railway,  9  O.  N,  P.  (M.  S.)  641,  20  O.  D.  (N. 
P.)  468). 

A  report  made  in  compliance  wilh  this  section  is  not  admis- 
sible in  evidence  in  an  action  bri)Ughl  by  the  administratrix  of  a 
deceased  employe  of  such  railroad  against  such  railroad  causing 
the  death  of  *he  decedent  by  negligence:  Railway  v.  UUom,  2fl 
O,  C.  C.  512,  11  O.  C.  D.  3-21. 

For  necessity  of  tiling  report,  see  Railway  v.  State,  49  O, 
S.  189. 

ExpcBKi  of  Section  606.    For  the  purpose  of  maintaining  the  de- 

bT'ESSrU'"  I'srtment  of  the  public  service  commission  of  Ohio,  and  the 
nil  road*  and  exercise  of  police  supervision  of  railroads  and  public  util- 
ntiiitie*.  jjjg^  ^f  jjig  state  by  it.  a  sum  not  exceeding  seventy-five 

thousand  dollars  each  year  shall  be  apportioned  among  and 
assessed  upon  the  railroads  and  public  utilities  within  the 
state,  by  the  commission,  in  proportion  to  the  intrastate 
gross  earnings  or  receipts  of  such  railroads  and  public 
utilities  for  the  year  next  preceding  that  in  which  the  as- 
sessments are  made. 

On  or  before  the  first  day  of  August  next  following. 
the  commission  shall  certify  to  the  auditor  of  slate  the 
amount  of  such  assessment  apportioned  by  it  to  each  rail- 
road and  public  utility  and  he  shall  certify  such  amount 
to  the  treasurer  of  state,  who  shall  collect  and  pay  the 
same  into  the  state  treasury  to  the  credit  of  a  special  fund 
for  the  maintenance  of  the  department  of  such  public  serv- 
ice commission. 

I'enatty.  SECTION     607.       A     railroad     company,    or     telegraph 

company  violating  a  provision  of  the  preceding  three  sec- 
tions shall  forfeit  and  uay  to  the  state  one  thousand  dollars, 
and  twenty-five  dollars  for  each  day  such  company  refuses, 
neglects  or  fails  to  comply  witii  a  requirement  of  such  sec- 
tions, which  forfeiture  shall  not  release  such  company  from 
the  assessment  provided  in  the  next  preceding  section.  (91 
V.  155  §  3) 
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Section  608.     In  the  performance  of  its  duties,  the  CommJasioa 

commission  may  pass  free  of  charge  on  all  railroads  and  f^^  Si"™'™ 

upon  all  trains  or  any  part  thereof  within  this  state.     (R.  ro«d». 
S.  Sec.  250.) 

Section   609.     Whoever,   being   an   officer,   agent,  or   Penalty  tor 
employe  of  a  railroad  company,  refuses  to  answer  a  ques-  ^*'JjJ^q,J^ 
tion  propounded  to  liim  by  a  member  of  the  commission  in   ''°"*.™  -^ 
the  course  of  an  examination  authorized  by  this  chapter 
shall  be  fined  not  less  than  fifty  dollars  nor  more  than  five 
hundred  dollars.     The  property  of  the  railroad  company 
of  which  he  is  an  officer,  agent  or  employe,  shall  be  liable 
to  be  taken  in  execution  to  satisfy  the  fines  and  costs  in 
such  cases,     (R.  S.  Si.c.  259.) 

Section  610.     Unless  otherwise  provided  by  law,  all   Fona  of 
prosecutions  against  a  railroad  or  telegraph  company  or  an   lottStaren 
officer,  agent  or  employe  thereof  for  forfeitures  under  the   •"<'  penBitiea. 
provisions  of  this  chapter  and  other  provisions  of  law  shall 
be  by  civil  action  in  the  name  of  the  stale.     Ail  prosecu- 
tions for  penalties  involving  imprisonment  shall  be  by  in- 
dictment.    (R.  S.  Sec.  262.) 

Section  611.    If  the  commission,  the  officer  requested   acu™  for 
by  it,  or  a  city  solicitor,  when  the  cause  of  action  arises  in    '°^^"^ 
a  municipality,  fails  or  neglects  to  prosecute  a  civil  action   attorney, 
tor  forfeiture  against  a  railroad,  telegraph  company,  of- 
ficer, agent  or  employe  thereof  as  provided  by   law,  the 
prosecuting  attorney  of  the  county  in  which  a  cause  of  action 
for   forfeitures  arises,  upon  the  request  of  any  taxpayer 
thereof,  and  on  being  furnished  with  evidence  which  in  his 
judgment  will  sustain  it,  shall  bring  such  action.     If  such 
action  fails  the  costs  thereof  shall  be  adjudged  against  the 
county.     {R.  S.  Sec.  263.) 

.  4.  O.  C.  C.  SfiS.  2  O.  C. 


Section  612.  If  a  cause  of  action  for  forfeiture 
arises  within  a  municipality,  and  the  commission,  the  of-  ■ 
ficer  requested  by  it  or  the  prosecuting  attorney  as  above 
provided,  fails  or  negli;cls  to  prosecute  such  action,  the  city 
solicitor  of  such  municipality,  when  required  by  resolution 
of  the-council,  shall  institute  such  action  and  prosecute  it 
to  final  judgment.  If  such  action  fails,  the  costs  therefor 
shall  be  adjudged  again,'*!  the  municipality.  The  time  for 
notice  of  appeal  and  giving  a  bond  shall  not  apply  to  cases 
within  the  meaning  of  iiiis  and  the  preceding  section.  (R. 
S.  Sec.  263.) 

-,.  V,  Ziimstei.1.  4.  O.  C  C.  268,  2  O.   C. 
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Moneyi  »ri«-  SECTION  613.     All  moneys  arising  from  prosecutions 

ptUcrtHins      °^   ^""""^  actions   for  forfeiture  in   the  name  of  the  state 
and  iciiona      against  a  railroad  or  telegraph  company,  or  against  an  of- 
fer   or  eiiure.  ^^^^  ^^  employe  thereof,  for  violations  of  the  provisions  of 
law  relating  to  railroads  or  telegraph  companies  shall  be 
paid  into  the  state  treasury.     (R.  S.  Sec.  265.) 

Annual  report  SECTION  614.     On  or  before  the  first  day  of  January 

of  commitsion.  of  each  year,  the  commission  shall  make  to  the  governor  a 
report  of  the  affairs  and  conditions  of  the  railroads  and 
telegraph  companies  having  lines  in  the  state,  and  also  of 
accidents  on  railroads  resulting  in  injuries  to  persons  and 
the  circumstances  and  causes  thereof.  The  commission 
shall  include  in  its  report  such  other  information  and  such 
suggestions  and  recommendations  as  in  its  opinion  are  of 
importance  to  the  state.     {R.  S,  Sec.  264.) 

AddiUonai  SECTION  614-1.     { Scc.  2.)     The  railroad  commission 

■nd^^urisdi?*  ^^  Ohio  shall  hereafter  be  known  as  the  public  service 
Hon  iiDpond  commission  of  Ohio.  In  addition  to  the  powers,  duties, 
■n  con  «re  .  ^^^  jurisdiction  conferred  and  imposed  upon  said  commis- 
sion by  chapter  one,  division  two,  title  three,  part  first,  of 
the  General  Code,  and  the  acts  amendatory  or  supplemen- 
tary thereto,  the  public  service  commission  of  Ohio  shall 
have  and  exercise  the  powers,  duties,  and  jurisdiction  pro- 
vided for  in  this  act. 

DcGnitions.  SECTION  614-2.     Sec.   3.     The   following  words  and 

phrases  used  in  this  act,  unless  the  same  be  inconsistent  with 
the  text  shall  be  construed  as  follows : 

The  term  "commission"  when  used  in  this  act,  or  in 
chapter  one,  division  two,  title  three,  part  first  of  the  Gen- 
eral Code  and  the  acts  amendatory  or  supplementary  there- 
to means  "The  Public  Service  Commission  of  Ohio." 

The  term  "commissioner"  means  one  of  the  members 
of  such  commission. 

Any  person  or  persons,  firm  or  firms,  co-partnership 
or  voluntary  association,  joint  stock  association,  company 
or  corporation,  wherever  organized  or  incorporated: 

When  engaged  in  the  business  of  transmitting  to,  from, 
through  or  in  this  state,  telegraphic  messages,  is  a  telegraph 
company ; 

When  engaged  in  the  business  of  transmitting  to,  from, 
through,  or  in  this  state,  telephonic  messages,-  is  a  telephone 
company  and  as  such  is  declared  to  be  a  common  carrier ; 

When  engaged  in  the  business  of  supplying  electricity 
for  light,  heat  or  power  purposes  to  consumers  within  this 
state,  is  an  electric  light  company; 

When  engaged  in  the  business  of  supplying  artificial 
gas  for  lighting,  power  or  heating  purposes  to  consumers 
within  this  state,  is  a  gas  company; 

When  engaged  in  Ihe  business  of  supplying  natural  gas 
for  lighting,  heating,  or  power  purposes  to  consumers  with- 
in this  state,  is  a  natural  gas  company; 
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When  engaged  in  the  business  of  transportii^  natural 
gas  or  oil  through  pipes  or  tubing,  either  wholly  or  partly 
within  this  state,  is  a  pipe  line  company; 

When  engaged  in  the  business  of  supplying  water 
through  pipes  or  tubing,  or  in  a  similar  manner  to  con- 
sumers within  this  slate,  is  a  water  works  company; 

When  engaged  in  the  business  of  supplying  water, 
steam,  or  air  through  pipes  or  tubing  to  consumers  within 
this  state  for  heating  or  cooling  purposes,  is  a  heating  or 
cooling  company ; 

When  engaged  in  the  business  of  supplying  messengers 
for  any  purpose,  is  a  messenger  company; 

\V  hen  engaged  in  the  business  of  signalling  or  calling 
by  an  electrical  apparatus,  or  in  a  similar  manner,  for  any 
purpose,  is  a  signalling  company ; 

When  engaged  in  the  business  of  operating,  as  a  com- 
mon carrier,  a  railroad,  wholly  or  partly  within  this  state, 
with  one  or  more  tracks  upon,  along,  above  or  below  any 
public  road,  street,  alley,  way  or  ground,  within  any  munici- 
pal corporation,  operated  by  any  motive  power  other  than 
steam,  and  not  a  part  of  an  interurban  railroad,  whether 
such  railroad  be  termed  street,  inclined  plane,  elevated,  or 
underground  railroad,  is  a  street  railroad  company ; 

When  engaged  in  the  business  of  operating  as  a  com- 
mon carrier,  whether  wholly  or  partially  within  this  state, 
■  a  part  of  a  street  railway  constructed  or  extended  beyond 
the  limits  of  a  municipal  corporation,  and  not  a  part  of  an 
interurban  railroad  is  a  suburban  railroad  company; 

When  engaged  in  the  business  of  operating  a  railroad, 
wholly  or  partially  within  this  slate,  with  one  or  more  tracks' 
from  one  municipal  corporation  or  point  in  this  state  to  an- 
other municipal  corporation  or  point  in  this  state,  whether 
constructed  upon  the  public  highways  or  upon  private 
rights-of-way,  outside  of  municipalities,  using  electricity  or 
other  motive  power  than  animal  or  steam  power  for  the 
transportation  of  ^passengers,  packages,  express  matter, 
United  States  mail,  baggage  and  freight,  is  an  interurban 
railroad  company,  and  included  in  the  term  "railroad"  as 
used  in  section  501  of  the  General  Code.  The  term  "rail- 
road," when  used  in  this  act,  includes  all  railroads,  inter- 
urban railroad  companies,  express  companies,  freight  line 
companies,  sleeping  car  companies,  equipment  companies, 
car  companies,  water  transportation  companies,  and  all  per- 
sons and  associations  of  persons,  whether  incorporated  or 
not,  operating  such  agencies  for  public  use  in  the  convey- 
ance of  persons  or  property  within  this  state. 

Section  614-2A.  Sec.  4.  The  term  "public  utility"  -Pubiii 
as  used  in  this  act,  shall  mean  and  include  every  corpora-  "J^^^" 
tion,  company,  co-partnership,  person  or  association,  their 
lessees,  trustees  or  receivers,  defined  in  the  next  preceding 
section,  except  such  public  utilities  as  operate  their  utilities 
not  for  profit,  and  except  such  public  utilities  as  are,  or 
may  hereafter  be  owned  or  operated  by  any  municipality. 
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and  except  such  utilities  as  are  defined  as  "railroads"  in 
sections  501  and  502  of  the  General  Code  and  these  terms 
shall  apply  in  defining  "public  utilities"  and  "railroads" 
wherever  used  in  chapter  one,  division  two,  title  three,  part 
first  of  the  General  Code  and  the  acts  amendatory  or  sup- 
plementary thereto  or  in  this  act 


juriidiction  SECTION  614-3.     Sec.  5,     The  public  service  ( 

'■pnblic'''*'  ^'°"  *^^  Ohio  is  hereby  vested  with  the  power  and  jurisdic- 
utiijtie*"  and  tion  to  supervise  and  regulate  "public  utilities"  and  "raJI- 
"  '  roads"  as  herein  defined  and  provided  and  to  require  all 

public  utilities  to  furnish  their  products  and  render  all  serv- 
ices required  by  the  commission,  or  by  law. 


(Sctme  of  Section  614-4.    Sec.  6.    The  jurisdiction,  supervision, 

jariidicHan.)  powcts  and  duties  of  the  public  service  commission  shall 
extend  to  every  public  utility  and  railroad,  the  plant  or 
property  of  which  lies  wholly  within  this  state  and  when 
the  property  of  a  public  utility  or  railroad  lies  partly  within 
and  partly  without  this  state  to  thai  part  of  such  plant  or 
property  which  lies  within  this  state,  and  to  the  persons  or 
companies  owning,  leasing  or  operating  the  same,  and  to 
the  records  and  accounts  of  the  business  thereof  done  with- 
in this  state. 

Ruiei  govern-  SECTION  614-5.     Scc.  7.     The  Commission  shall  have 

in^proceed-      power  to  adopt  and  publish  rules  to  govern  its  porceedings 

and  to  regulate  the  mode  and  manner  of  all  valuations, 

tests,  audits,  inspections,  investigations  and  hearings  which 

shall  be  open  to  the  public. 


Section  614-6,  Sec.  8.  The  commission  shall  have 
power,  either  through  its  members  or  by  inspectors  or  em- 
ployes duly  authorized  by  it,  to  examine  under  oath,  at  any 
time  and  for  assisting  the  commission  in  the  performance  of 
any  powers  or  duties  of  the  commission,  any  officer,  agent 
or  employe  of  any  public  utility  or  railroad  or  any  other 
person,  in  relation  to  the  business  and  affairs  of  such  utility 
and  to  compel  the  attendance  of  such  witness  for  the  pur- 
pose of  such  examination.  In  case  of  disobedience  on  the 
part  of  any  person  or  persons  to  comply  with  any  order 
relating  to  the  production  or  examination  of  books,  con- 
tracts, records,  documents  and  papers  or  in  case  of  the  re- 
fusal of  any  person  to  testify  to  any  matter  regarding  which 
he  may  be  lawfully  interrogated  by  any  such  member,  em- 
ploye or  inspector  of  the  commission  at  any  time  or  place, 
it  shall  be  the  duty  of  the  common  pleas  court  of  any 
county  or  any  judge  thereof,  on  application  of  any  member 
of  the  commission,  to  compel  obedience  by  contempt  pro- 
ceedings as  in  the  case  of  the  disobedience,  of  the  require- 
ments of  a  subpoena  issued  from  such  court  or  a  refusal 
to  testify  therein. 


,v  Google 


REGULATING   RAILROADS   AND   PUBLIC   UTIUTIES. 

Section  614-7.  Sec.  9.  The  commission  shall  nave  Eztmuution 
power,  either  through  its  members  or  by  inspectors  or  em-  "^  records, 
ployes  duly  authorized  by  it,  to  examine  all  books,  contracts, 
records,  documents  and  papers  of  any  public  utility,  and  by 
subpoena  duces  tecum  to  compel  the  production  thereof, 
or  of  duly  verified  copies  of  the  same  or  any  of  them,  and 
to  compel  the  attendance  of  such  witnesses  as  the  commis- 
sion may  require  to  give  evidence  at  such  examination. 

Sectio.v  614-S.  Sec.  10.  The  commission  shall  Have  General 
general  supervision  over  all  pubhc  utilities  within  its  juris-  •"P'"'"'™- 
diction  as  hereinbefore  defined,  and  shall  have  the  power 
to  examine  the  same  and  keep  informed  as  to  their  general 
condition,  their  capitalization,  their  franchises  and  the  man- 
ner in  which  their  properties  are  leased,  operated,  managed, 
and  conducted  with  respect  to  the  adequacy  or  accommoda- 
tion afforded  by  their  service,  and  also  with  respect  to  the 
safety  and  security  of  the  public  and  their  employes,  and 
with  respect  to  their  compliance  with  all  provisions  of  law, 
orders  of  the  commission,  franchises  and  charter  require- 
ments. The  commission,  either  through  its  members  or  in- 
spectors or  employes,  duly  authorized  by  it,  may  enter  in  or 
'ipon,  for  purposes  of  inspection,  any  property,  equipment, 
building,  plant,  factory,  office,  apparatus,  machinery,  de- 
vice and  lines  of  any  public  utility. 

Section  614-9.    Sec.  11.    Every  public  utility  shall  file   M»y  require 
with  the  commission  when  and  as  required  by  it,  a  copy  of   eowr  of  con- 
any  contract,  agreement  or  arrangement,  in  writing,  with 
any  other  public  utility  relating  in  any  way  to  the  construc- 
tion, maintenance  or  use  of  its  plant  or  property,  or  any 
service,  rate  or  charge. 

Section  614-10.     Sec.   12.     The  commission  may  es-   syiien.  of 
tablish  a  system  of  accounts  to  be  kept  by  public  utilities,  »«'>'"'"»■ 
or  classify  utilities  and  prescribe  a  system  of  accounts  for 
each  class  and  prescribe  the  manner  in  which  such  accounts 
shall  be  kept.    Such  system  shall  when  practicable  conform 
to  the  system  prescribed  by  the  tax  commission  of  Ohio. 
It  may  also,  itl  its  discretion,  prescribe  the  form  of  records 
to  be  kept  by  public  utilities,  and  the  commission  may  re-   pom  of 
quire  that  no  other  records  be  kept  except  as  may  be  re-   nt<^*. 
quired  by  the  laws  of  the  United  States  or  as  may  here- 
after l)e  required  by  the  laws  of  this  state.     The  commis- 
sion shall,  at  all  times,  have  access  to  all  accounts  kept  by 
public  utilities,  and  may  designate  any  of  its  officers  or  em-  ^ 

ployes  to  inspect  and  examine  any  and  all  such  accounts. 

The  commission  may,  if  it  shall  determine  that  any  ex-   chaageg  in 
penditures   or   receipts   have  been   improperly   charged  or  "^"™t»- 
credited,  order  the  necessary  changes  in  siich  accounts. 

Section  614-11.  Sec.  13.  Except  in  his  report  to  the 
commission  or  when  called  on  to  testify  in  any  court  or 
proceeding,  any  such  employe  or  agent  who  shall  divulge 
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any  information  acquired  by  him  in  respect  to  the  transac- 
tion, property,  or  business  of  any  public  utility,  while  actiiK 
or  claiming  to  act  as  such  employe  or  agent  shall  be  fined 
not  less  than  fifty  dollars,  and  not  more  than  one  hundred 
dollars,  and  shall  thereafter  be  disqualified  from  acting  as 
agent,  or  in  any  other  capacity  under  the  appointment  or 
employment  of  the  commission. 

Uanuouble  SECTION  614-12,     Scc.    14.     Every  public  utility  shall 

p^SiSuMd.  furnish  necessary  and  adequate  service  and  facilities  which 
shall  be  reasonable  and  just,  and  every  unjust  or  unreason- 
able charge  for  such  service  is  prohibited  and  declared  to  be 
unlawful. 

(FKiiWe*  Section  614-13.     Sec.  15.     Every  public  utility  shall 

iDd  chuxa.)  furnish  and  provide  with  respect  to  its  business  such  in- 
strumentalities and  facilities  as  shall  be  adequate  and  in  all 
respects  just  and  reasonable.  All  charges  made  or  de- 
manded for  any  service  rendered,  or  to  be  rendered,  shall 
be  just  and  reasonable,  and  not  more  than  allowed  by  law 
or  by  order  of  the  commission.  Every  unjust  or  unrea- 
sonable charge  made  or  demanded  for  any  service,  or  in 
connection  therewith,  or  in  excess  of  that  allowed  by  law 
or  by  order  of  the  commission,  is  prohibited  and  declared 
to  be  unlawful. 

Section  614-14.  Sec.  16.  No  public  utility  shall  di- 
rectly or  indirectly,  or  by  any  special  rate,  rebate,  draw- 
back or  other  device  or  method,  charge,  demand,  collect  or 
receive  from  any  person,  firm,  or  corporation,  a  greater  ot 
less  compensation  for  any  services  rendered,  or  to  be  ren- 
dered, except  as  provided  in  this  act,  than  it  charges,  de- 
mands, collects,  or  receives  from  any  other  person,  firm,  or 
corporation  for  doing  a  like  and  contemporaneous  service 
under  the  same,  or  subslantially  the  same  circumstances 
and  conditions.  Nor  shall  free  service  or  service  for  less 
than  actual  cost  be  furnished  for  the  purpose  of.  destroying 
competition,  and  such  free  service  and  every  such  charge 
is  prohibited  and  declared  unlawful. 

Undue  ad-  SECTION  614-15.    Scc.  I?.    No  public  Utility  shall  make 

Tuitacc  or  give  any  undue  or  unreasonable  preference  or  advantage 

to  any  person,  firm,  corporation,  or  locality,  or  subject  the 
same  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever. 

Printed  Section  614-16.     Sec.   18.     Every  public  utility,  shall 

Srt  mtirt*       P""'  ^"''  '''^  "'^'^  *^^  commission,  within  ninety  days  after 
b»  fiM.  this  act  takes  effect,  schedules,  showing  all  rates,  joint  rates, 

rentals,  tolls,  classifications  and  charges  for  service  of  each 
and  every  kind  by  it  rendered  or  furnished,  which  were  in 
effect  at  the  time  this  act  takes  effect  and  the  length  of  time 
the  same  has  been  in  force,  and  all  rules  and  regulations  in 
any  manner  affecting  the  same.     Such  schedules  shajl  b« 
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plainly  printed  and  kept  open  to  public  inspection.  The 
commission  shall  have  power  to  prescribe  the  form  of  every 
such  schedule,  and  may,  from  time  to  time,  prescribe,  by 
order,  changes  in  the  form  thereof.  The  commission  may 
establish  rules  and  regulations  fur  keeping  such  schedule 
open  to  public  inspection,  and  may,  from  time  to  time, 
modify  the  same.  A  copy  of  such  schedules  or  so  much 
thereof  as  the  commission  shall  deem  necessary  for  the  use 
and  information  of  the  public,  shall  be  printed  in  plain  type 
and  kept  on  hie  or  posted  in  such  places  and  in  such  man- 
ner as  the  commission  may  order. 

Section  614-17.  Sec.  19.  Nothing  in  this  act  shall  be 
taken  to  prohibit  a  public  utility  from  entering  into  any 
reasonable  arrangement  with  its  customers,  consumers  or 
employes  for  the  division  or  distribuiion  of  its  surplus 
profits  or  providing  for  a  sliding  scale  of  charges  or  provid- 
ing for  a  minimum  charge  for  service  to  be  rendered,  un- 
less such  minimum  charge  is  made  or  prohibited  by  the  terms 
of  the  franchise,  grant  or  ordinance  under  which  such  pub- 
lic utility  is  operated,  a  classification  of  service  based  upon 
the  quantity  used,  the  time  when  used,  the  purpose  for  which 
used,  the  duration  of  use,  and  any  other  reasonable  con- 
sideration, or  proviHng  any  other  financial  device  that  may 
be  practicable  or  advantageous  to  the  parties  interested.  No 
such  arrangement,  sliding  scale,  minimum  charge,  classifica- 
tion or  device  shall  be  lawful  unless  the  same  shall  be  filed 
with  and  approved  by  the  commission.  Every  such  public 
utility  is  required  to  conform  its  schedules  of  rates,  tolls 
and  charges  to  such  arrangemeni,  sliding  scale,  classification 
or  other  device.  Every  such  arrangement,  sliding  scale, 
minimum  charge,  classification  or  device  shall  be  under  the 
supervision  and  regulation  of  the  commission,  and  subject 
to  change,  alteration  or  modification  by  the  commission. 

Section  614-18.  Sec.  20.  No  public  utility  shall  ; 
charge,  demand,  exact,  receive  or  collect  a  different  rate, 
rental,  toll  or  charge  for  any  service  rendered,  or  to  be  ren- 
dered, than  that  applicable  to  such  service  as  specified  in  its 
schedule  filed  with  the  commission  and  in  effect  at  the  time. 
Nor  shall  any  public  utility  refund  or  remit  directly  or  in-  *'*H?"  JJ 
directly,  any  rate,  rental,  toll  or  charge  so  specified,  or  any  t^wti  " 
part  thereof,  nor  extend  to  any  person,  firm  or  corporation, 
any  rule,  regidation.  privilege  nr  facility  except  such  as  are 
specified  in  such  schedule  anrl  regularly  and  uniformly  ex- 
tended to  al!  iiersons,  firms  and  corporations  under  like  cir- 
cumstances for  the  like,  or  substantially  similar,  service. 

Section  614-19.  Sec.  21.  The  furnishing  by  any  prfor  eontnet. 
public  utility  of  any  product  or  service,  at  the  rates,  and 
upon  the  terms  and  conditions  provided  for  in  any  existing 
contract,  executed  prior  to  the  passage  of  this  act,  shall  not 
be  construed  as  constituting  a  discrimination,  or  undue  or 
unreasonable  preference,  or  advantage  within  the  meaning, 
spedfied. 
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Provided,  however,  tliat  when  any  such  contract  or 
contracts  are  or  become  terminable  by  notice,  the  commis- 
sion shall  have  power,  in  its  discretion,  to  direct  by  order, 
that  such  contract  or  contracts  shall  be  terminated  as  and 
when  directed  by  such  order. 

Section  614-20.  Sec.  22.  Unless  otherwise  ordered 
by  the  commission,  no  change  shall  be  made  in  any  rate. 
Joint  rate,  toll,  classification,  charge  or  rental,  in  force  at 
the  time  this  act  takes  effect,  or  as  shown  upon  the  schedules 
which  shall  have  been  filed  by  a  public  utility  in  compliance 
with  the  requirements  of  this  act,  or  by  order  of  the  com- 
mission, except  after  thirty  days'  notice  to  the  commission, 
which  notice  shall  plainly  state  the  changes  proposed  to  be 
made  in  the  schedule  then  in  force,  and  the  time  when  the 
change,  rate,  charge,  toll,  classification  or  rental  shall  go 
into  effect;  and  all  proposed  changes  shall  be  plainly  in- 
dicated upon  existing  schedules,  or  by  filing  new  schedules 
thirty  da^s  prior  to  the  time  they  are  to  take  effect,  but  the 
commission  may  prescribe  a  less  time  when  they  may  take 
effect. 

Section  614-21.  Sec.  23.  Upon  complaint  in  writ- 
ing, against  any  public  utility,  by  any  person,  firm  or  corpo- 
ration, or  upon  the  initiative  or  complaint  of  the  commis- 
sion that  any  rate,  fare,  charge,  toll,  rental,  schedule,  classi- 
fication or  service,  or  any  joint  rate,  fare,  charge,  toll,  rental, 
schedule,  classification  or  service  rendered,  charged,  de- 
manded, exacted  or  proposed  tn  be  rendered,  charged,  de- 
manded, or  exacted,  is  in  any  respect  unjust,  unreasonable, 
unjustly  discriminatory,  or  unjustly  preferential  or  in  viola- 
tion of  law,  or  that  any  regulation,  measurement  or  prac- 
tice affecting  or  relating  to  any  service  furnished  by  said 
public  utility,  or  in  connection  therewith,  is,  or  will  be,  in 
any  respect  unreasonable,  unjust,  insufficient  or  unjustly 
discriminatory  or  unjustly  preferential,  or  that  any  serv- 
ice is,  or  will  be,  inadequate  or  cannot  be  obtained,  the  com- 
mission shall  notify  the  public  utility  complained  of  that 
complaint  has  been  made,  and  of  the  time  and  place  when 
the  same  will  he  considered  and  deterniine<i,  which  notice 
shall  be  served  upon  the  public  utility  not  less  than  fifteen 
days  before  such  hearing,  and  shall  plainly  state  the  matters 
or  things  complained  of.  The  commission  shall,  if  it  ap- 
J  pear  that  there  are  reasonable  grounds  for  the  complaint, 
at  such  time  and  place  proceed  to  consider  such  complaint 
and  may  adjourn  the  hearing  thereof  from  lime  to  time. 
The  parties  thereto  shall  be  entitled  to  be  heard,  repre- 
sented by  counsel  and  to  have  process  to  enforce  the  at- 
tendance of  witnesses.  A  public  utility  may  make  com- 
plaint as  to  any  matter  affecting  its  own  product  or  service 
with  like  effect  as  though  made  by  a  person,  firm  or  corpo- 
ration, in  which  event  the  commission  shall  publish  notice 
thereof  for  ten  (feys  prior  to  such  hearing  in  a  newspaper 
of  general  circulation  at  ihe  situs  of  such  public  iitility.        , 
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Skction  614-22.  Sec.  24.  When  complaint  is  made  Sep»rate 
of  more  tlian  one  rale,  charge,  or  service,  the  commission  hearings, 
may  order  separate  hearings  thereon  and  may  consider  and 
determine  the  matters  complained  i>f  ^epara'ety  and  at  such 
times  and  places  as  it  mav  prescrihe.  Xo  complaint  shall 
necessarily  be  dismissed  bei-aiise  of  the  absence  of  direct 
damage  to  the  complainant. 

Section'  614-2^.  Sec.  25.  Whenever  the  commission  M«y  fix 
shall  be  of  the  opinion,  after  hearing,  that  any  rate,  fare,  J^^*'"'" 
charge,  toll,  rental,  schedule,  classification  or  service,  or 
any  joint  rate,  fare,  charge,  loll,  rental,  schedule,  classifica- 
tion, or  service  rendered,  charged,  demanded,  exacted  or 
jiroposed  to  be  rendered,  charged,  demanded,  or  exacted,  is, 
or  will  be,  nnjiist,  nn reasonable,  unjustly  discriminatory  or 
unjustly  preferential  or  in  violation  of  law,  or  the  service 
inadequate,  or  that  the  maximum  rates,  charges,  tolls  or 
rentals  chargeable  by  any  such  public  utility  are  insufficient 
to  yield  reasonable  compensation  for  the  service  rendered, 
ami  are  unjust  and  unreasonable,  the  commission  shall,  with 
<lue  regard  among  other  things,  to  the  value  of  all  of  the 
property  of  the  public  utility  actually  used  and  useful  for 
the  convenience  of  the  public,  excluding  therefrom  the 
value  of  any  franchise  or  right  to  own,  operate,  or  enjoy 
the  same  in  excess  of  the  amount,  (exclusive  of  any  tax  or 
annual  charge)  actually  paid  to  any  political  subdivision  of 
the  slate  or  county,  as  the  consideration  for  the  grant  of 
such  franchise  or  right;  and  exclusive  of  any  value  added 
thereto  by  reason  of  a  monopoly  or  merger  and  to  the  ne- 
cessity oS  making  reservation  out  of  the  income  for  sur- 
plus, depreciation  and  contingencies,  and  all  such  other 
matters  as  may  be  proper,  according  to  the  facts  in  each 
case,  fix  §nd  determine  the  just  and  reasonable  rate,  fare, 
charge,  toll,  rental  or  service  to  be  thereafter  rendered, 
chargeil,  demanded,  exacted  or  collected  for  the  perform- 
ance or  rendition  of  the  service,  and  oriler  the  same  sub- 
stituted therefor;  and  thereafter,  no  change  in  the  rate, 
fare,  toll,  charge,  rental,  schedule,  classification  or  service, 
shall  be  made,  rendered,  charged,  demanded,  exacted  or 
changed  by  such  public  utility  without  the  order  of  the  com- 
mission and  any  other  rate,  fare,  toll,  charge,  rental,  classi- 
fication or  service  shall  be  deemed  and  held  to  be  unjust 
and  unreasonable,  prohibited  and  unlawful.  Upon  appli- 
cation of  any  person  or  any  public  utility,  and  after  notice 
to  the  parties  in  interest  and  opportunity  to  be  heard  as 
provided  in  this  act  for  other  hearings,  has  been  given,  the 
commission  may  rescind,  alter  or  amend  an  order  fixing  Rndnd,  alter 
any  rate  or  rates,  fare,  toll,  charge,  rental,  classification  '"'  ■'°™'J- 
or  service,  or  any  other  order  made  by  the  commission. 
Certified  copies  of  such  orders  shall  be  served  and  take  ef- 
fect as  provided  for  original  orders. 

Section  (114-24.     Sec.  26.     The  commission  shall  have   vtiiution  of 
the  right  to  investigate  and  determine  the  value  of  all  the   vff*^- 
property,  including  the  value  of  its  physical  property,  of 
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every  public  utility  within  its  jurisdiction  actually  used  and 
useful  for  the  service  and  convenience  of  tlie  public,  when- 
ever it  deems  the  ascertainment  of  such  value  necessary  in 
order  to  properly  carry  into  effect  any  of  the  provisions  of 
this  act. 

Section  614-25.  Sec,  27.  Before  final  determination 
of  the  value  of  the  property  of  any  public  utility  the  com- 
mission shall,  after  due  notice  to  such  public  utility,  hold 
a  public  hearing  as  to  such  valuation  and  the  provisions  of 
section  23  (G.  C.  614-21)  of  this  act  shall  insofar  as  prac- 
ticable, apply  to  such  hearing. 

Section  614-26.  Sec.  28.  The  commission  may  at  any 
time  upon  its  own  motion  make  a  revaluation  of  such  prop- 
erty. 

Section  614-27.  Sec.  29.  Whenever  the  commission 
shall  be  of  the  opinion,  after  hearing  had  upon  complaint,  as 
in  this  act  provided,  or  upon  its  own  initiative  or  cwn- 
plaint,  served  as  in  this  act  provided,  that  the  rules,  regu- 
lations, measurements  or  practices  of  any  public  utility  with 
respect  to  its  public  service  are  unjust  or  unreasonable,  or 
that  the  equipment  or  service  thereof  is  inadequate,  ineffi- 
cient, improper  or  insufficient,  or  cannot  be  obtained,  it 
shall  determine  the  regulations,  practices  and  service  there- 
after to  be  installed,  observed,  used  and  rendered,  and  fix 
and  prescribe  the  same  by  order  to  be  served  upon  the  pub- 
lic utility.  It  shall  thereafter  be  the  duty  of  such  public 
utility  and  all  of  its  oiBcers,  agents  and  official  employes  to 
obey  the  same  and  do  everything  necessary  or  proper  to 
carry  the  same  into  effect  and  operation;  provided,  that 
nothing  herein  contained  shall  be  so  construed  as  to  give 
to  the  commission  power  to  make  any  order  requiring  the 
performance  of  any  act  or  the  doing  of  anything  which  is 
unjust  or  unreasonable  or  in  violation  of  any  law  of  the 
state  or  the  United  States. 

Section  614-38.  Sec.  30.  Whenever  the  commission 
shall  be  of  the  opinion,  after  hearing  had,  as  in  this  act 
provided,  or  upon  its  own  initiative  or  complaint,  as  in 
this  "act  provided,  that  repairs  or  improvements  to  the  plant 
or  equipment  of  any  public  utility,  should  reasonably  be 
made,  or  that  any  arlditions  thereto  should  reasonably  be 
made,  in  order  to  promote  the  convenience  or  welfare  of 
the  public,  or  of  employes,  or  in  order  to  secure  adequate 
service  or  facilities,  the  commission  may  make  and  serve 
an  appropriate  order  with  respect  thereto,  directing  that  such 
repairs,  improvements,  changes  or  additions  be  made  within 
a  reasonable  time,  and  in  a  mibner  to  be  specified  therein. 
Every  such  public  utility,  its  officers,  agents  and  official 
employes  shall  obey  such  order  and  make  such  repairs,  im- 
provements, changes  and  additions  required  of  such  public 
utility  by  such  order. 
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Section  614-29.  Sec.  31.  Every  public  utilitjr  having 
any  equipment  on,  over  or  under  any  street,  or  highway, 
shall,  subject  to  the  provisions  of  section  9103  of  the  Gen- 
eral Code,  for  a  reasonable  compensation,  permit  the  use 
of  the  same  by  any  other  public  utility  whenever  the  com- 
mission shall  determine  as  provided  in  section  32  (G.  C. 
614-30)  hereof  that  public  convenience,  welfare  and  neces- 
sity require  such  use,  or  joint  use,  and  such  use  or  joint  use 
will  not  result  in  irreparable  injury  to  the  owner  or  other 
users  of  such  equipment,  nor  in  any  substantial  detriment 
to  the  service  to  be  rendered  by  such  owners  or  other  users. 

Section  614-30.  Sec.  32.  In  case  of  failure. to  agree  Appiiaiaon  on 
upon  such  use  or  joint  use  or  the  conditions  or  compensa-  J^J^"  '" 
tion  for  such  use  or  joint  use,  any  public  utility  may  apply 
to  the  commission,  and  if  after  investigation  the  ccanmis- 
sion  shall  ascertain  that  the  public  convenience,  welfare 
and  necessity  require  such  use  or  joint  use  and  that  it 
would  not  result  in  irreparable  injury  to  the  owner  or  other 
users  of  such  property  or  equipment,  nor  in  any  substantial 
detriment  to  the  service  to  be  rendered  by  such  owner  or 
other  users  of  such  property  or  equipment,  said  commis- 
sion shall  by  order  direct  that  such  use  or  joint  use  be  per- 
mitted and  prescribe  reasonable  conditions  and  compensa- 
tion for  such  joint  use. 

Section  614-31.  Sec.  33.  Such  use  or  joint  use  so  cooiitloo. 
ordered  shall  be  permitted  and  such  conditions  and  com-  »■"'  <^ 
pensations  so  prescribed  shall  be  the  lawful  conditions  and 
compensation  to  be  observed,  followed  and  paid,  subject 
to  recourse  to  the  courts  by  any  interested  party  as  pro- 
vided in  this  act.  Any  such  order  made  by  the  commission 
may  be  revoked  or  from  time  to  time  revised  by  the  com- 
mission. 

Section  614-32.     Sec.  34.     The  commission  shall  have   p«w«r  w 
power,  when  deemed  by  it  necessary  to  prevent  injury  to   J"^i^j*'' 
the  business  or  interests  of  the  public  or  any  public  util-   «chidSe  of 
ity  of  this  stale  in  case  of  any  emergency  to  be  judged  by   ""*■ 
the  commission,  to  temporarily  alter,  amend,  or  with  the 
consent  of  the  public  utility  concerned  suspend  any  exist- 
ing rates,  schedules  or  order  relating  to  or  affecting  any  pub- 
lic utility  or  part  of  any  public  utility  in  this  state.     Such 
rates  so  made  by  the  commission  shall  apply  to  one  or  more 
of  the  public  utilities  in  this  state  or  to  any  portion  thereof 
as  may  be  directed  by  the  commission,  and  shall  take  effect 
at  such  time  and  remain  in  force  for  such  length  of  time 
as  may  be  prescribed  by  the  commission. 

Section  614-33.     Sec.  35.    The  commission  shall  keep   ConMraetion 

informed  of  all  new  construction,  extensions  and  additions   ' "" 

to  the  property  of  such  public  utilities  and  may  prescribe 
the  necessary  forms,  regulations  and  instructions  to  the  of- 
ficers and  employes  of  such  public  utilities  for  the  keeping 


4     B.  W  P.  & 


,v  Google 


LAWS  OP  OHlO 

of  construction  accounts,  which  shall  clearly  distinguish  all 
operating  expenses  and  new  construction. 

Section  614-34.  Sec.  36.  The  commission  shall  as- 
certain anl  prescribe  suitable  and  convenient  standard 
commercial  units  of  the  product  or  service  of  any  public 
utility,  when  the  character  of  its  product  or  service  is  such 
that  it  can  be  determined,  and  such  units  shall  be  the  law- 
ful units  for  the  purposes  of  this  act. 


Sectiun  614-35.  ?e<^-  37-  Each  such  utility  shall  fur- 
nish to  the  commission  in  such  form  and  at  such  times  as 
the  commission  may  require  such  accounts,  reports  and  in- 
formation as  shall  show  completely  and  in  detail  the  entire 
operation  of  the  public  utility  in  furnishing  the  unit  of  its 
product  or  service  to  the  public. 


Section'  614-36.  Sec.  38.  The  commission  may  as- 
■  certain  and  fix  adequate  and  serviceable  standards  for  the 
measurement  of  quality,  pressure,  initial  voltage  or  other 
condition  pertaining  lo  the  supply  or  quality  or  the  product 
or  service  rendered  by  any  public  utility  and  prescribe  rea- 
sonable regulations  for  examination  and  testing  of  such 
product  or  service  and  for  the  measurements  thereof.  It 
may  establish  reasonable  rules,  regulations,  specifications 
and  standards  to  secure  the  accuracy  of  all  meters  and  ap- 
pliances for  measurements,  and  every  public  utility  is  re- 
quired to  carry  into  effect  all  orders  issued  by  the  commis- 
sion relative  thereto. 

Section  614-37.  Sec.  39.  The  commission  may  pro- 
vide for  the  examination  and  testing  of  any  and  all  ap- 
pliances used  for  the  measurement  of  any  product  or  ser- 
vice of  a  public  utility.  Any  consumer  or  user  may  have 
any  such  appliance  tested  upon  payment  of  the  fees  fixed 
by  the  commission.  The  commission  may  declare  and  es- 
tablish reasonable  fees  to  be  paid  for  testing  such  ap- 
pliances on  the  request  of  the  consumers  or  users,  the  fees 
to  be  paid  by  the  consumer  or  user  at  the  time  the  request 
is  made,  but  to  be  paid  by  the  public  utility  and  repaid  to 
the  consumer  or  user  if  the  appliance  be  found  commer- 
cially defective  or  incorrect  to  the  disadvantage  of  the  con- 
sumer or  user. 


Section  614-38.  Sec.  40.  All  facts  and  information 
in  the  possession  of  the  commission  shall  be  public,  and 
all  reports,  records,  files,  books,  accounts,  papers  and  mem- 
oranda of  every  nature  whatsoever  in  their  possession  shall 
be  open  to  inspection  by  the  public  at  all  reasonable  times, 
except  when  the  commission  shall  determine  it  to  be  neces- 
sary to  withhold  for  a  reasonable  time  from  the  public  any 
facts  or  information  in  its  possession. 
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Section  614-39.  Sec.  41.  No  person  shall  be  ex-  locriminatfon 
cused  from  testifying  or  from  producing  accounts,  books  ""  «"«"»<■ 
and  papers,  in  any  hearing  before  the  commission,  or  any 
member  thereof,  or  any  person  appointed  by  it  to  investi- 
gate any  matter  or  thing  under  its  jurisdiction,  on  the 
ground  or  for  the  reason  that  the  testimony  or  evidence 
might  tend  to  incriminate  him,  or  subject  him  to  a  pen- 
alty or  forfeiture,  but  no  such  perswi  shall  be  prosecuted 
or  subjected  to  any  penalty  or  forfeiture  for,  or  on  account 
of,  any  transaction,  matter  or  thing  concerning  which  he 
may  have  testified  or  produced  any  doOimentary  evidence ; 
provided,  that  no  person  so  testifying  shall  be  exempted 
from  prosecution  or  punishment  for  perjury  in  so  testi- 
fying. 

Section  614-40.  Sec.  42.  Whenever  any  rate,  toll,  £.uppiemcnui 
charge,  or  service,  ordered  substituted  by  the  commission,  "  "' 
shall  be  a  joint  rate,  toll,  charge  or  service,  and  the  public 
utilities  parties  thereto,  fail  to  agree  upon  the  apportion- 
ment thereof  within  twenty  days  after  the  service  of  such 
order,  the  commission  may,  after  hearing,  _make  and  is- 
sue a  supplemental  order  fixing  the  apportionment  of  such 
joint  rate,  toll,  charge  or  service  between  such  public  utili- 
.  ties,  and  the  same  shall  take  effect  of  its  own  force  as  a 
part  of  the  original  order. 

Section   614-41.     Sec.  43.     All   orders  made  by   the  aii  order* 
commission  shall,  of  their  own  force,  take  effect  and  be-  ijj*„*''"'' 
come  effective  operative  thirty  days  after  service  thereof, 
unless  a  different  time  be  provided  in  the  order. 

Section  614-42.     Sec.  44.     When    the    tracks    of    a  Raiirmd 
steam  railroad,  the  tracks  of  an   inlerurban  or  suburban  Jj^,^, 
railroad  cross,  connect  or  intersect  and  such  tracks  are  of 
the   same  gauge,   the   companies  owning  such   roads  may 
connect  the  tracks  of  the  roads  so  connecting,  crossing  or 
intersecting,  so  as  to  admit  the  passage  of  cars  from  one 
road  to  the  other  with  facility.     If  any  such  road  or  roads 
fail,  neglect  or  refuse  to  make  such  connection,  upon  com-   CompUint 
plaint  of  any  party  authorized  by  the  provisions  of  this   *»*''"'■ 
chapter  to  file  complaint,  the  commission  shall  proceed  to 
hear  and  determine  the  same  in   a  manner  provided   for 
making  investigations,   upon   complaint.      If    upon     such 
hearing  the  commission  shall  find  it  is  practicable  and  rea-   R«h«ari[.E 
sonably   necessary    to   accommodate   the   public   to  connect   ""*• 
such  tracks  and  that  when  50  connected,  it  will  be  practi- 
able  to  transport  over  such  road,  cars  without  endangering 
the  equipment,   tracks   or   appliances   of   either   company, 
then  the  commission  shall  make  an  order  requiring  such 
railroads  to  make  connection,  describing  the  terms  and  con- 
ditions, and  apportion  the  cost  thereof  between  the  rail- 
roads.    When  such  connection  is  made,  the  railroads  par- 
ties thereto,  according  to  their  respective  powers,  shall  af- 
ford  all   reasonable   and  proper   facilities   for   the   inter- 
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inierch«nji  of  change  of  traffic  between   their   respective  lines   for   for- 
timffic.  warding  and  delivering  passengers  and  property,  and  with- 

out unreasonable  delay  or  cKscHmination  shall  transfer, 
switch  and  deliver  cars,  freight  or  passenger,  destined  to 
a  point  on  its  own  or  connecting  lines;  but  precedence  may 
be  given  to  live  stock  and  perishable  freight  over  other 
freight.  Whenever  a  derailing  device  is  required  at  the 
intersection  of  any  railroads  herein  mentioned  the  same 
shall  be  installed,  maintained  and  operated  as  required  by 
such  commission,  which  shall  have  full  power  and  author- 
ity to  prescribe  the  necessary  rules  and  regulations  for  the 
operation  of  the  same,  and  designate  the  company  or  com- 
panies that  shall  be  responsible  for  the  operation  thereof. 

Section  614-43.  Sec.  45.  Upon  the  application  of 
any  person,  public  utility  or  railroad  aggrieved  thereby, 
the  commission  may,  upon  written  petition  therefor,  filed 
within  thirty  days  after  any  order  made  by  the  commis- 
sion shall  have  been  entered  upon  its  records,  grant  a  re- 
hearing of  the  matter  upon  which  such  order  was  based. 
Notice  of  such  rehearing  shall  be  given  as  required  with 
respect  to  on'ginal  hearings  of  the  time  and  place  for  the 
rehearing  thereon.  Upon  such  rehearing  any  party  may 
ofTer  additional  evidence  which  could  not,  with  reasonable 
diligence,  have  been  offered  on  the  former  hearing.  Upon 
such  rehearing,  the  commission  may  change,  modify,  va- 
cate or  affirm  its  former  order  and  make  and  enter  such 
new  order  as  may  be  deemed  necessary. 

Section  614-44.  Sec.  46.  Any  municipal  corpora- 
tion in  which  any  public  -utility  is  established,  may,  by  or- 
dinance, at  any  time  within  one  year  before  the  expiration 
of  any  contract  entered  into  under  the  provisions  of  sec- 
tions 3644,  3982,  and  39S3  of  the  General  Code  between 
the  municipality  and  such  public  utility  with  respect  to 
the  rate,  price,  charge,  toll,  or  rental  to  be  made,  charged. 
demanded,  collected  or  exacted,  for  any  commodity,  util- 
ity or  service,  by  such  public  utility,  or  at  any  other  time 
authorized  by  law  proceed  to  fix  the  price,  rate,  charge, 
toll,  or  rental  that  such  public  utility  may  charge,  demand, 
exact  or  collect  therefor  for  an  ensuing  period,  as  provided 
in   sections   3644,   3982   and   3983   of   the   General   Code. 

CompiwDt-      Thereupon,  the  commission,  upon  complaint  in  writing,  of 

hci^g.  si,ch  public  utility,  or  upon  complaint  of  one  percentum 

of  the  electors  of  such  municipal  corporation,  which  com- 
plaints shall  be  filed  within  sixty  days  after  the  passage 
of  such  ordinance,  shall  give  thirty  days'  notice  of  the 
tiling  and  pendency  of  such  complaint  to  the  public  utility 
and  the  mayor  of  such  municipality,  of  the  time  and  place 
of  the  hearing  thereof,  and  which  shall  plainly  state  the 
matters  and  things  complained  of. 

Accepted  ntc  If   any  public   utility   shall    have   accepted   any   rate. 

f^^^ihrn*^  price,  charge,  toll,  or  rental  fixed  by  ordinance  of  such 
municipality,  the  same  shall  become  operative,  unless  within 
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sixty  days  after  such  acceptance  there  shall  have  been  filed 
with  the  commission,  a  complaint,  signed  by  not  less  than 
three  per  centum  of  the  qualified  electors  of  such  munici- 
pality. Upon  such  filing,  the  commission  shall  forthwith 
give  notice  of  the  fihng  and  pendency  of  such  complaint 
to  the  mayor  of  such  municipality  and  fix  a  time  and  place 
for  the  hearing  thereof.  The  cwnmission  shall,  at  such 
time  and  place,  proceed  to  hear  such  complaint,  and  may 
adjourn  the  hearing  thereof  from  day  to  day. 

The  filing  of  a  complaint  by  a  public  utility,  as  herein 
provided,  shall  be  taken  and  held  to  be  the  consent  of  such 
public  utility  to  continue  to  furnish  its  product  or  service, 
and  devote  its  property  engaged  therein  to  such  public 
use  during  the  term  so  fixed  by  ordinance  or  by  the  pro- 
visions of  this  act.  Parties  thereto  shall  be  entitled  to  be 
■heard,  represented  by  counsel,  and  to  have  process  to  force 
the  attendance  of  witnesses. 

Section  614-45.  Sec.  47.  No  such  complaint  or  ap-  Rate  wjii 
peal  to  the  commission  shall  suspend,  vacate,  or  set  aside  ** 
the  rate,  price,  charge,  toll  or  rental  fixed  by  ordinance  ^-  ^f 
unless  such  public  utility  shall  elect  to  charge  the  rate, 
price,  charge,  toll  or  rental  in  force  and  effect  immediately 
prior  to  the  taking  effect  of  the  regulation  complained  of 
and  appealed  from,  and  shall  give  an  undertaking  in  such 
amount  as  the  commission  shall  determine.  The  under- 
taking shall  be  filed  with  the  commission  and  shall  be  pay- 
able to  the  state  of  Ohio  for  the  use  and  benefit  of  the 
consumers  affected  by  the  regulation  in  question.  The 
condition  of  the  undertaking  shall  be  that  such  public 
utility  shall  refund  to  each  of  its  consumers,  public  or  pri- 
vate, the  amount  collected  by  it  in  excess  of  the  amount 
which  shall  finally  be  determined  it  was  authorized  to  col- 
lect frtMn  such  consumers.  The  commission  shall  make  all 
necessary  orders  in  respect  to  the  form  of  such  undertak- 
ii^  and  the  manner  of  making  such  refunders. 

Section  614-46.  Sec.  48.  If  the  commission,  after  Findint  m 
such  hearing,  shall  be  of  the  opinion  that  the  rate,  price,  '^  "**■ 
charge,  toll  or  rental,  so  fixed  by  ordinance  is  or  will  be 
unjust  or  unreasonable,  or  insufficient  to  yield  reasonable 
compensation  for  the  service,  the  commission  shall,  with 
due  regard  to  the  value  of  all  the  property  of  the  public 
utility  actually  used  and  useful  for  the  convenience  of  the 
public,  excluding  therefrom  the  value  of  any  franchise 
Or  right  to  own,  operate  or  enjoy  the  same  in  excess  of 
the  amount  (exclusive  of  any  tax  or  annual  charge)  ac- 
tually paid  to  any  political  subdivision  of  the  state  or  county 
as  a  consideration  for  the  grant  of  such  franchise  or  right ; 
and  exclusive  of  any  value  added  thereto  by  reason  of  a 
monopoly  or  merger  and  to  the  necessity  of  making  reser- 
vations from  the  income  for  surplus,  depreciation  and  con- 
tingencies, and  such  other  matters  as  may  be  proper,  ac- 
cording to  the  facts  in  each  case,  fix  and  determine  the  just 
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and  reasonable  rate,    price,    charge,    toll  or    rental  to  be 

charged,  demanded,  exacted  or  collected  by  such  public 
utility,  during  the  period  so  fixed  by  ordinance,  which  shall 
not  be  less  than  two  years,  and  order  the  same  substituted 
for  the  rate,  price,  charge,  toll  or  rental  so  fixed  by  ordi- 
nance or  the  commission  may  find  and  declare  that  the 
rate,  price,  charge,  toll  or  rental,  so  fixed  by  ordinance,  is 
just  and  reasonable,  and  ratify  and  confirm  the  same. 

No  such  rate,  price,  charge,  toll  or  rental  so  deter- 
mined by  the  commission  shall  become  effective  or  valid  un- 
til after  the  commission  shall  have  ascertained  and  deter- 
mined the  valuation  upon  which  such  price,  charge,  toll  or 
rental  is  based  as  provided  in  this  act.  And  such  valua- 
tion so  determined  shall  be,  at  all  times,  open  to  public  in- 
spection. Thereupon  the  commission  shall  make  inquiry 
and  investigation  with  respect  to  the  ability  of  such  public 
utility  to  furnish  its  product  during  such  period,  if  it  be 
found  that  it  is  able  so  to  do,  the  commission  shall  order 
the  public  utility  in  question  to  continue  to  furnish  the 
same  for  the  period  and  at  tlie  rate,  price,  charge,  toll  or 
rental  so  fixed  ami  determined,  and  such  public  utility  shall 
continue  to  furnish  its  product  as  provided  in  such  order. 

Section  614-47.  Sec.  49.  This  act  shall  not  apply  to 
any  rate,  fare  or  regulation  now  or  hereafter  prescribed 
by  any  municipal  corporation  granting  a  right,  permission, 
authority  or  franchise,  to  use  its  streets,  alleys,  avenues  or 
public  places,  for  street  railwav  or  street  railroad  purposes, 
or  to  any  prices  so  fixed  under  sections  3644,  3982  and 
3983  of  the  General  Code,  except  as  provided  in  sections 
46,  47  and  48  (G.  C.  §614-44,  614-45  ^""i  614-46)  of  this 
act. 

Section  614-48.  Sec.  50.  Every  public  utility  shall 
file  with  the  commission,  at  such  times  and  in  such  form 
as  it  may  prescribe,  an  annual  report,  duly  verified,  cov- 
ering the  yearly  period  fixed  by  the  coinmission.  The 
commission  shall  prescribe  the  character  of  the  information 
to  be  embodied  in  such  annual  report,  and  shall  furnish  to 
each  public  utility  a  blank  form  therefor.  If  any  such  re- 
port is  defective  or  erroneous,  the  commission  may  order 
the  same  to  be  amended  within  a  prescribed  time.  Such 
annual  reports  shall  be  preserved  in  the  office  of  the  com- 
mission. The  commission  may  at  any  time,  require  specific 
answers  to  questions  upon  which  it  may  desire  information. 

SErTioN  614-49.  -'^'^-  5^-  Every  public  utility  shall 
carry  a  proper  and  adequate  depreciation  or  deferred  main- 
tenance account,  whenever  the  commission  after  investiga- 
tion shall  determine  that  a  depreciation  account  can  be  rea- 
sonably required.  The  commission  shall  ascertain,  deter- 
mine and  prescribe  what  are  proper  and  adequate  charges 
for  depreciation  of  the  several  classes  of  property  for  each 
public  utility.    The  charge  for  depreciation  shall  be  such  as 
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will  provide  the  amount  required  over  and  above  the  cost 
and  expense  of  maintenance  to  keep  the  property  of  the 
public  utility  in  a  state  of  efficiency  corresponding  to  the 
progress  of  the  art  or  industry.  The  commission  may  pre- 
scribe such  changes  in  such  cliarges  for  depreciation  from 
time  to  time  as  it  may  find  necessary. 

Section  614-50.  Sec.  52.  The  moneys  for  deprecia-  Depmaation 
tion  charges  thus  provided  for  shall  be  set  aside  out  of  the  *""*'■ 
earnings  and  carried  as  a  depreciation  fund.  The  moneys 
in  such  fund  may  be  expended  in  new  construction,  ex- 
tensions or  additions  to  the  property  of  the  public  utility, 
or  invested,  and  if  invested,  the  income  from  the  invest- 
ment shall  also  be  carried  in  the  depreciation  fund.  Such 
fund  and  the  proceeds  thereof,  may  be  used  for  the  pur- 
pose of  renewing,  restoring,  replacing  or  substituting  de- 
preciated property  in  order  to  keep  the  plant  in  a  state 
of  efficiency.  Such  fund  and  the  proceeds  or  income  there- 
from shall  be  used  for  no  purpose  other  than  as  provided  in 
this  section,  except  upon  the  approval  of  the  commission. 

Section  614-51.     Sec.  53.     The  council  of  any  munic-   i-a^tr  m 
ipality  shall  have  the  power  upon  filing  of  an  application   "^i"'"  !^^ 

4  f         ,  '/.  ^  -..  ^     tiona  and  tx- 

therefor  by  any  person,  firm  or  corporation,  to  require  of   tendaiu. 

any  public  utility,  by  ordinance  or  otherwise,  such  addi- 
tions or  extensions  to  its  distributing  plant  within  such 
municipality  as  shall  be  deemed  reasonable  and  necessary  in 
the  interest  of  the  public,  and,  subject  to  the  provisions  of 
section  9105  of  the  General  Code,  to  designate  the  loca- 
tion and  nature  of  all  such  additions  and  extensions,  the 
time  within  which  they  must  be  completed,  and  all  condi- 
tions under  which  they  must  be  constructed  and  operated. 
Such  requirements  and  orders  of  the  council  shall  be  sub- 
ject to  review  by  the  commission,  as  provided  in  sections 
46  and  48  (G.  C.  614-44  a"f'  614-46)  hereof.  The  council 
and  commission  in  determining  the  practicability  of  such 
additions  and  extensions,  shall  take  into  consideration  the 
supply  of  the  product  furnished  by  such  public  utility  avail- 
able, and  the  returns  upon  the  cost  and  expense  of  con- 
structing said  extension  and  the  amount  of  revenue  to  be 
derived  therefrom,  as  well  as  the  earning  power  of  the 
public  utility  as  a  whole. 

Section    614-52.     Sec.    54.     No    telephone    company  comptnr  oat 
shall  exercise  any  permit,  right,  license  or  franchise  that  permitted  to 
may  have  been  heretofore  granted  but  not  actually  excr-  o^frlocHK 
cised  or  that  mav  hereafter  be  granted  to  own  or  operate  j'^oVid^ 
a  plant  for  the  furnishing  of  any  teleohone  service,  there-  t°"'  »er»ice. 
under  in  any  municipality  or  locality,   where  there  is   in 
operation   a   telephone   company   furnishing  adequate  ser- 
vice unless  such  telephone  company  first  secures  from  the 
commission  a  certificate  after  public  hearing  of  all  parties 
interested  that  the  exercising  of  such  license,  permit,  rigbt 
or  franchise  is  proper  and  necessary  for  the  public  con- 
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Section  614-53.  Sec.  56.  A  public  utility  or  a  rail- 
road, as  defined  in  this  act,  may,  when  authorized  by  order 
of  the  commission,  and  not  otherwise,  issue  stocks,  bonds, 
notes  and  other  evidences  of  indebtedness,  payable  at  per- 
iods of  more  than  twelve  months  after  date  thereof,  when 
necessary  for  the  acquisition  of  property,  the  construction, 
completion,  extension  or  improvement  of  its  facilities  or  for 
the  improvement  of  maintenance  of  its  service,  or  for  the 
reorganization  or  readjustment  of  its  indebtedness  and  capi- 
talization, or  for  the  discharge  or  lawful  refunding  of  its 
obligations,  or  for  the  reimbursement  of  moneys  actually 
expended  from  income  or  from  any  other  moneys  in  the 
treasury  of  the  public  utility  or  railroad  not  secured  or  ob- 
tained from  the  issue  of  stocks,  bonds,  notes  or  other  evi- 
dences of  indebtedness  of  such  public  utility  or  railroad 
within  five  years  next  prior  to  the  filing  of  an  application 
therefor  as  herein  provided,  or  for  any  of  the  aforesaid 
purposes  except  maintenance  of  service  and  except  replace- 
ments in  cases  where  the  applicant  shall  have  kept  its  ac- 
counts and  vouchers  of  such  expenditures  in  such  manner 
as  to  enable  the  commission  to  ascertain  the  amount  of 
money  so  expended  and  the  purposes  for  which  said  ex- 
penditure was  made. 

The  commission  may,  by  order  duly  made,  authorize 
the  issue  of  bonds,  notes,  or  other  evidence  of  indebted- 
ness, for  the  reimbursement  of  money  heretofore  actually 
expended  from  income  for  any  of  the  aforesaid  purposes, 
except  maintenance  of  service  and  replacements  prior  to 
five  years  next  preceding  the  filing  of  an  application  there- 
for, if  such  application  for  such  consent  be  made  prior  to 
January  i,  1913. 

Provided,  however,  that  it  shall  be  the  duty  of  the 
commission  to  authorize,  on  the  best  terms  obtainable,  such 
issues  of  stocks,  bonds  and  other  evidences  of  indebtedness 
as  shall  be  necesary  to  enable  any  public  utility  to  comply 
with  the  provisions  of  any  contract  heretofore  made  be- 
tween such  public  utility  and  any  municipality. 

Section  614-54.  Sec.  57.  The  proceedings  for  ob- 
taining the  consent  and  authority  of  the  commission  for 
such  issue  as  provided  in  the  next  preceding  section  of 
this  act,  shall  be  as  follows: 

(a)  In  case  the  stocks,  bonds,  notes,  or  other  evi- 
dence of  indebtedness  are  to  be  issued  for  money  only,  the 
public  utility  or  railroad  shall  file  with  the  commission  a 
statement,  signed  and  verified  by  the  president  and  secre- 
tary thereof,  setting  forth : 

(i)  The  amount  and  character  of  the  stocks,  bonds 
or  other  evidence  of  indebtedness. 

(2\     The  purposes  for  which  they  are  to  be  issued. 

(3)  The  terms  upon  which  they  are  to  be  issued. 

(4)  The  total  assets  and  liabilities  of  the  public  util- 
ity or  railroad  in  such  detail  as  the  commission  may  require. 


,v  Google 


REGULATING   RAILROADS   AND   PUBUC   UTILITIES. 

(5)  If  the  issue  is  desired  for  the  purpose  of  the  re- 
imbursement of  money  expended  from  income,  as  herein 
provided,  the  amount  expended,  when  and  for  what  pur- 
poses expended. 

(6)  Such  other  facts  and  information  pertinent  to  the 
inquiry  as  the  commission  may  require. 

(b)  If  the  stocks,  bonds,  notes  or  other  evidence  of 
indebtedness  are  to  be  issued,  partly  or  wholly  for  prop- 
erty or  services  or  other  consideration  than  money  the  pub- 
lic utility  or  railroad  shall  file  with  the  commission  a  state- 
ment, signed  and  verified  by  its  president  and  secretary, 
setting  forth : 

{ I )  The  amount  and  character  of  the  stocks,  bonds 
or  other  evidence  of  indebtedness  proposed  to  be  issued. 

(2)  The  purposes  for  which  they  are  to  be  issued. 

(3)  The  description  and  estimated  value  of  the  prop- 
erty or  services  for  which  they  are  to  be  issued. 

(4)  The  terms  on  which  they  are  to  be  issued  or  ex- 
changed. 

(5)  The  amount  of  money,  if  any,  to  be  received 
from  the  same  in  addition  to  the  property,  service  or  other 
consideration. 

(6)  The  total  assets  and  liabilities  of  the  public  util- 
ity or  railroad  in  such  detail  as  the  commission  may  re- 
quire. 

(7)  Such  other  facts  and  information  pertinent  to 
the  inquiry  as  the  commission  may  require.  Provided  how- 
ever, that  this  section  or  the  preceding  section  shall  not 
apply  to  union  depot  companies  heretofore  organized,  and 
under  contract  until  the  same  are  completed. 

Section  614-55.  Sec.  58.  For  the  purpose  of  enab- 
ling the  commission  to  determine  whether  it  should  issue 
such  order,  it  shall  hold  such  hearings,  make  such  en- 
quiries or  investigation,  examine  such  witnesses,  books,  pa- 
pers, documents  and  contracts  as  it  mav  deem  proper.  The  ~^^ 
order  of  the  commission  shall  fix  the  amount,  character 
and  terms  of  any  such  issue,  and  the  purposes  to  which 
the  issue  or  any  proceeds  thereof  shall  be  applied,  and  re- 
cite that  the  money,  property,  consideration  or  labor  pro- 
cured or  to  be  procured  or  paid  for  by  such  issue,  has  bieen, 
or  is  reasonably  required  for  the  purposes  specified  in  the 
order,  and  the  value  of  any  property,  consideration  or  ser- 
vice as  the  case  may  be,  as  found  by  the  commission  for 
which  in  whole  or  in  part,  such  issue  is  proposed  to  be  made. 
Xo  such  public  utility  or  railroad  shall,  without  the  consent  AppUcition  of 
of  the  commission,  apply  any  such  issue  or  its  proceeds  to  '  "' 
any  purpose  not  specified  in  the  order.  Such  public  utili- 
ties or  railroads  may  issue  notes  for  proper  corporate  pur- 
poses, and  not  in  violation  of  any  provision  of  this  act, 
l>ayable  at  periods  of  not  more  than  twelve  months  without 
the  consent  of  the  commission,  but  no  such  notes  shall, 
in  whole  or  in  part,  directly  or  indirectly,  be  refunded  by 
any  issue  of  stocks  or  bonds,  or  by  any  evidence  of  in- 
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debtedness,  running  for  more  than  twelve  months  without 
the  consent  of  the  commission.  All  stocks,  bonds,  notes  or 
other  evidence  of  indebtedness,  issued  by  any  public  utiHty 
or  railroad  without  the  consent  or  permission  of  the  com- 
mission, as  herein  provided,  shall  be  void  and  of  no  ef- 
fect. No  interstate  railroad  or  public  utility  shall  be  re- 
quired, however,  to  apply  to  the  commission  for  authority 
to  issue  stock,  bonds,  notes  or  other  evidence  of  indebted- 
ness for  the  acquisition  of  property,  the  construction,  com- 
pletion, extension  or  improvement  of  its  facilities  or  the 
improvement  or  maintenance  of  its  service  outside  the  state, 
or  for  the  discharge  or  refunding  of  obligations  issued  or 
incurred  for  such  purposes  or  for  reimbursement  of  mon- 
eys actually  expended  for  such  purposes  outside  of  the  state. 

Section  614-56.  Sec.  59.  Where  a  public  utility  or 
railroad  is,  at  the  time  this  act  takes  effect,  in  the  posses- 
sion of  one  or  more  receivers  or  its  property  is  under  fore- 
closure, and  a  reorganization  thereof  is,  pending,  any  new 
company  or  companies  that  may  hereafter  be  organized 
to  acquire  such  property  or  any  part  thereof,  shall  be  ex- 
empt from  all  the  provisions  of  this  act  with  respect  to 
the  issue  of  bonds,  stocks  and  evidences  of  debt,  provided 
that  the  total  debts,  obligations  and  securities  of  such  new 
or  reorganized  company  or  companies  exclusive  of  bonds, 
obhgations,  stocks  and  other  securities  that  may  be  issued 
or  authorized  for  additional  capital  shall  not  exceed  the 
debts,  obligations,  stocks  and  other  securities  of  the  exist- 
ing company  or  companies,  and  provided  further  that  from 
and  after  its  organization  and  the  issue  of  such  bonds,  ob- 
Jieations,  stocks  and  other  securities  as  hereby  permitted, 
all  the  provisions  of  this  act  shall  apply  to  such  new  or 
reorganized  company  or  companies. 

Section  614-57.  Sec.  60.  Any  director,  president, 
secretary,  manager,  officer  or  other  official  of  any  public 
utility  or  railroad  who  shall  knowingly  make  any  false 
statement  to  secure  the  issue  of  any  stock,  bond,  note  or 
other  evidence  of  indebtedness,  or  who  shall,  by  such  false 
statements,  procure  the  order  of  the  commission  for  the  is- 
sue of  any  stock,  bond,  note  or  other  evidence  of  indebted- 
ness, or  issue  with  knowledge  of  such  fraud,  negotiate,  or 
cause  to  be  negotiated  any  such  stock,  bond,  or  other  evi- 
dences of  indebtedness  in  violation  of  this  act,  shall  upon 
conviction  thereof,  be  fined  not  less  than  five  hundred  dol- 
lars, or  be  imprisoned  in  the  penitentiary  for  not  less  than 
one  year  or  more  than  ten  years. 

Sk<tio.\  <ir4-58.  Sec  61.  No  ]>ublic  utility  or  rail- 
road shall  declare  any  stock,  bond  or  scrip  dividend  or  di- 
vide the  proceeds  of  the  sale  of  any  stock,  bond,  or  scrip 
among  its  stockholders,  unless  authorized  by  the  commis- 
sion SI?  to  do. 
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Section  614-59.  Sec,  62.  The  commission  shall  not  cipitaiaarion. 
have  power  to  authorize  the  capitaHzation  of  any  franchise 
or  right  to  own,  oi>erate  or  enjoy  any  franchise  whatsoever 
ill  excess  of  the  amount  {exclusive  of  any  tax  or  annual 
chargej  actually  paiil  to  any  political  subdivision  of  the 
state  or  county  as  the  consideration  for  the  grant  of  such 
franchise  or  right,  nor  shall  the  capital  stock  of  a  cor- 
|x)ration  formed  by  the  merger  or  consolidation  of  two  or 
mo^e  corporatioTis  exceed  the  sum  of  the  capital  stock  of 
the  corporation  or  corporations  so  consolidated  or  merged, 
at  the  par  value  thereof,  and  such  sum  or  any  additional 
sum  actually  paid  in  cash ;  nor  shall  any  contract  for  con- 
solidation or  lease  be  capitalized  in  the  stock  of  any  cor- 
poration whatever ;  nor  shall  any  such  corporatitm  here- 
after issue  any  bonds  against  or  as  a  lien  upon  any  con- 
tract for  consolidation  or  merger;  nor  shall  the  aggre- 
gate amount  of  the  debt  of  such  consolidated  companies  by 
reason  of  such  consolidation  be  increased. 

Section  614-60.    Sec.  63.    With  the  consent  and  ap-  con.™*  "••* 

proval  of  the  commission,  but  not  otherwise:  *j>p" 

(a)  Any  two  or  more  pubhc  utilities,  furnishing  a 
like  service  or  product  and  doing  business  in  the  same  mu- 
nicipality or  locality  within  this  state,  or  any  two  or  more 
public  utilities  whose  lines  intersect  or  parallel  each  other 
within  this  state,  may  enter  into  contracts  with  each  other 
that  will  enable  such  public  utilities  to  operate  their  lines 
or  plants  in  connection  with  each  other. 

(b)  .-^ny  public  Utility  may  purchase,  or  lease  the 
property,  plant  or  business  of  any  other  such  public  utility. 

(c)  Any  such  public  utihty  may  sell  or  lease  its 
property  or  business  to  any  other  such  public  utility. 

(d)  Any  such  public  utility  may  purchase  the  stock 
of  any  other  such  public  utility. 

The  proceedings  for  obtaining  the  consent  and  ap- 
proval of  the  commission  for  such  authority,  shall  be  as 
follows : 

There  shall  be  filed  with  the  commission  a  petition,  joint  petitioi 
or  otherwise,  as  the  case  may  be,  signed  and  verified  by  the 
president  and  secretary  of  the  respective  companies,  clearly 
setting  forth  the  object  and  purposes  desired,  stating 
whether  or  not  it  is  for  the  purchase,  sale,  lease  or  mak- 
ing of  contracts  or  for  any  other  purpose  in  this  section 
provided  and  also  the  terms  and  conditions  of  the  same. 
The  commission  shall,  upon  the  filing  of  such  petition,  if 
it  deem  the  same  necessary,  fix  a  time  and  place  for  the 
hearing  thereof.  If,  after  such  hearing  or  in  case  no  hear-  Hejrio 
ing  is  re<|uired,  the  commission  is  satisfied  that  the  prayer 
of  such  petition  should  be  granted  and  the  public  will 
thereby  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll,  or  charge  therefor,  it  shall  make  such 
order  fn  the  premises  as  it  may  deem  proper  and  the  cir- 
cumstances retjuire,  and  thereupon  it  shall  be  lawful  to  do 
the  things  provided  for  in  such  order. 
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Section  614-61.  Sec.  64.  With  the  consent  and  ap- 
proval of  the  commission,  but  not  otherwise,  any  two  or 
more  telephone  companies,  defined  in  this  act,  and  doing 
business  in  this  state  or  partly  within  and  partly  without 
this  state,  may  consolidate  with  each  other,  when  such 
telephone  companies  shall  have  complied  with  the  orders 
and  requirements  of  the  ccmunissicm  and  the  provisions  of 
this  act. 

Such  telephone  cwnpanies  shall  file  with  the  ccnmnis-- 
sion  a  joint  petition  for  such  consolidation,  signed  and 
verified  by  the  president  and  secretary  of  the  respective 
companies,  in  which  shall  be  set  forth  in  detail,  all  of  the 
terms,  conditions  and  proceedings  pertaining  to  such  con- 
solidation and  in  such  form  as  the  commission  may  re- 
quire, and  thereupon  the  oommission  shall  fix  a  time  and 
place  for  the  hearing  of  such  petition. 

If,  after  such  hearing,  the  commission  is  satisfied  that 
such  consolidation  will  promote  public  convenience,  and 
will  furnish  the  public  adequate  service  for  a  reasonable 
rate,  rental,  toll  or  charge  therefor,  it  shall  make  an  order 
authorizing  such  consolidation,  which  order  before  taking 
effect  shall  be  filed  with  the  secretary  of  state.  Other  pro- 
ceedings relating  to  such  consolidation  shall  be  in  the  man- 
ner and  with  the  effect,  not  inconsistent  with  the  provis- 
ions of  this  act,  as  is  provided  for  in  the  consolidation  of 
railroad  companies  under  the  laws  of  this  state. 

No  consolidation,  purchase,  lease  or  contract  by  which 
two  or  more  telephone  companies  merge  or  operate  their 
lines  or  plants  jointly  or  in  connection  with  each  other, 
shall  become  valid  or  eflective  until  after  the  commission 
shall  have  ascertained  and  determined  the  valuation  as  pro- 
vided in  this  act  upon  which  the  rates,  tolls,  charges  and 
rentals  are  based  and  also  shall  have  fixed  and  determined 
such  rates,  tolls,  charges,  and  rentals  so  to  be  charged. 

All  valuations  so  ascertained  and  determined  shall  be  at 
all  times  open  to  public  inspection. 

Sectio.v  614-62.  Sec.  65.  All  such  contracts,  leases, 
purchases,  sales  or  consolidations  not  made  pursuant  to  the 
provisions  of  this  act  or  contrary  hereto  sliall  be  void  and 
of  no  effect. 

Section  614-63.  Sec.  66.  The  commission  shall  have 
the  power  upon  complaint,  in  writing,  by  any  person,  or 
on  its  own  initiative,  by  on'er,  lo  require  any  two  or  more 
telephone  companies  whose  lines  or  wires  form  a  contin- 
uous line  of  communication,  or  could  he  maHe  to  do  so  by 
the  construction  and  maintenance  of  suitable  connections 
or  the  joint  use  of  equipment,  or  the  transfer  of  message; 
at  common  points,  between  different  localities  which  can- 
not be  communicated  with  or  reached  by  the  lines  of  either 
company  alone,  where  such  service  is  not  alreadv  esta^'- 
lished  or  provided  for,  unle^^s  public  necessity  requires  arl- 
ditional   service,   to   establish   and  maintain   through   lines 
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within  thfi  state  between  two  or  more  such  localities.  The 
joint  rate  or  charges  for  such  service  shall  be  just  and  charso,  n 
reasonalile  and  the  commission  shall  have  power  to  estab-  '*'■ 
lish  the  same,  and  declare  the  portion  thereof  to  which  each 
company  affected  thereby  shall  be  entitled  and  the  manner 
in  which  the  same  shall  be  secured  and  paid.  All  necessary 
construction,  maintenance  and  equipment  in  order  to  es- 
tablish such  service  shall  be  constructed  and  maintained 
in  such  manner  and  under  such  rules,  with  such  division  of 
expense  and  labor  as  shall  or  may  be  required  by  the  com- 


Section  614-^.     Sec.    67.     Every    public    utility    or   Peuiir  «i 
railroad  and  every  officer  thereof,  shall  obey,  observe,  and  Jj^i^  tdtfa 
comply  with  every  order,  direction  and  requirement  of  the   oritn. 
cwnmission,  made  under  authority  of  this  act,  so  lon^  as 
the  same  shall  be  and  remain  in  force.    Any  public  utihty 
or  railroad  herein  defined  which  violates  any  provision  of 
this  act,  or  which  after  due  notice  fails,  omits  or  neglects 
to  obey,  observe  or  comply  with  any  order  or  any  direction 
or  requirement   of   the  commission   c^cially  promulgated 
shall  forfeit  and  pay  to  the  state  not  to  exceed  one  thous- 
and dollars  for  each  such  failure,  omission  or  neglect  and 
each  day's  ccwitinuance  thereof  shall  be  deemed  and  held  to 
be  a  separate  offense. 

Section  614-65.  Sec.  68.  Whoever  being  an  (^cer,  riirtj 
agent  or  employe  in  an  official  capacity,  of  a  public  utility 
or  railroad  defined  in  this  act,  knowingly  violates  any  pro- 
visions of  this  act,  or  wilfully  fails,  omits,  or  neglects  to 
obey,  observe  or  comply  with  any  lawful  order,  or  direction 
of  the  commission  made  with  respect  to  any  public  utility 
or  railroad  shall  be  fined  not  less  than  one  hundred  dol- 
lars nor  more  than  one  thousand  dollars,  or  imprisoned 
not  more  than  two  years,  or  both,  and  each  day's  contin- 
uance of  such  failure,  omission  or  neglect  shall  constitute 
a  separate  offense. 

Section  614-66.  Sec.  69.  Actions  to  recover  penal-  TiHe  of  .ciion 
ties  and  forfeitures  provided  for  in  this  act,  shall  be  prose- 
cuted in  the  name  of  the  state  and  may  be  brought  in  the 
court  of  common  pleas  of  any  county  in  which  the  public 
utility  or  railroad  may  be  located.  Such  action  shall  be  ■ 
commenced  and  prosecuted  by  the  attorney  general,  when 
directed  so  to  do  by  the  commission.  Moneys  recovered 
by  such  action  shall  be  deposited  in  the  state  treasury  to 
the  credit  of  the  general  reveniie  fund. 


Section  614-67.  Sec.  70.  Whenever  the  Cu.iiiiuBan^.i 
shall  be  of  the  opinion  that  any  public  utility  or  railroad 
has  failed,  omitted  or  neglected  to  obey  any  order  made 
with  respect  thereto,  or  is  about  to  fail  or  neglect  so  to  do, 
or  is  permittine;  anything,  or  about  to  permit  anything 
contrary  to,  or  in  violation  of  law,  or  an  order  of  the  com- 
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mission,  duly  authorized  under  the  provisions  of  this  act, 
the  attorney  general,  upon  the  request  of  the  commission, 
shall  commence  and  prosecute  such  action,  actions,  or  pro- 
ceedings in  mandamus  or  by  injunction  in  the  name  of 
the  state,  as  may  be  directed  by  the  commission,  against 
such  public  utility  or  railroad,  alleging  the  violation  com- 
plained of  and  praying  for  proper  relief,  and  in  such  case 
the  court  may  make  such  order  as  may  be  proper  in  the 
premises. 

Treble  SECTION   614-68.     Sec.   71.     If   any  public  utility    or 

^^r«  •>"  railroad  does,  or  causes  to  be  done,  any  act,  matter,  or 
""^  thing  prohibited  by  this  act,  or  declared  to  be  unlawful, 
or  shall  omit  to  do  any  act,  matter  or  thing  required  by 
this  act,  or  by  order  of  the  commission,  such  public  utility 
or  railroad  shall  be  liable  to  the  person,  firm  or  corpora- 
tion injureil  thereby  in  treble  the  amount  of  damages  sus- 
tained in  consequence  of  such  violation,  failure  or  omission; 
provided,  that  any  recovery  under  this  section  shall  in  no 
manner  affect  a  recovery  by  the  state  for  any  penalty  pro- 
vided for  in  this  act. 

Aciion  to  Section   614-69,     Sec.   72.     A   public  utility  or  rail- 

w»te  order,  road  Or  Other  party  in  interest,  dissatisfied  with  an  order 
of  the  commission  fixine  or  substituting  or  confirming  any 
fare,  toll,  price,  rate,  charge,  rental,  schedule  or  classifi- 
cation, or  any  order  fixing  or  substituting  or  confirming 
any  regulation,  practice,  act  or  service,  or  any  other  order, 
finding,  determination,  direction  or  requirement  of  the  com- 
mission, may  commence  an  action  in  the  court  of  common 
pleas  of  Franklin  county  or  of  the  county  in  which  is  lo- 
cated the  principal  office  of  the  pubhc  utility  or  railroad 
within  sixty  days  after  such  order  is  made,  against  the 
commission  as  defendant,  to  vacate  and  set  aside  such  or- 
der on  the  ground  that  the  fare,  toll,  price,  rate,  charge, 
rental,  schedule  or  classification  fixed  in  such  order,  is  un- 
lawful or  unreasonable,  or  that  the  regulation,  practice,  act 
or  service,  fixed  in  such  order  is  unlawful  or  unreason- 
able ;  or  that  the  order,  finding,  determination,  direction 
or  requirement  of  the  commission  is  unlawful  or  unreason- 
able ;  in  which  action  summons  may  be  issued  to  any  county 
or  counties  in  the  state  and  there  served  upon  the  adverse 
parties.  Such  action  shall  proceed  as  provided  in  sections 
544.  545,  546.  547.  548,  549,  550.  551.  552  of  the  General 
Co'le.  which  sections  shall  apply  to  public  utilities  with  the 
same  force  and  effect  as  to  railroads. 

Sinpenaion  of  SECTION  614-70,     Scc.  73.     IJpon  the  commencement 

order,  when,  of  any  such  action,  the  operation  of  the  order,  finding  de- 
termination, direction  or  requirement  complained  of  shall 
not  be  suspended  until  the  determination  of  said  action,  un- 
less the  court  or  a  judge  thereof,  after  notice  of  and  hear- 
ing, shall  otherwise  order  and  the  court  or  judge  thereof 
may.  after  hearing,  fix  the  terms  and  conditions  for  the 
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suspension  of  said  order,  finding,  determination,  direction 
or  requireinent  or  any  part  thereof. 

Provided,  however,  that  the  commencement  of  such 
action  to  vacate  and  set  aside  any  order  of  the  commis- 
sion with  respect  to  any  fare,  toll,  price,  rate,  charge,  or 
rental,  shall  vacate  and  suspend  the  order  of  the  commis- 
sion sought  to  be  vacated,  if  such  public  utihty  or  rail- 
road shall  elect  to  charge  the  fare,  toll,  price,  rate,  charge. 
Or  rental  in  force  and  effect  immediately  prior  to  the  en- 
tering of  such  order  of  the  commission,  and  shall  give  an  Bond, 
undertaking  in  such  amount  as  the  court  shall  determine. 
The  undertaking  shall  be  filed  with  the  court  and  shall  be 
payable  to  the  state  of  Ohio  tor  the  use  and  benefit  of  the 
users  affected  by  the  order  of  the  commission.  The  con- 
dition of  the  undertaking  shall  be  that  the  public  utility 
or  railroad  shall  refund  to  each  of  such  users,  public  or 
private,  the  amount  collected  by  it  in  excess  of  the  amount 
which  shall  finally  be  determined  it  was  authorized  to  col- 
lect from  such  users.  The  court  shall  make  all  necessary 
orders  in  respect  to  the  form  of  such  undertaking  and 
the  manner  of  making  such  refunders. 

Skction  614-71,  Sec,  74.  Every  order  provided  for  seirice  of 
in  this  act,  shall  be  served  upon  every  person  or  corporation  '^•'■ 
to  be  affected  thereby,  either  by  personal  delivery  of  a  certi- 
fied copy  thereof,  or  by  mailing  a  certified  copy  thereof,  in  a 
sealed  package  with  postage  prepaid,  to  the  person  to  be 
affected  thereby,  or  in  the  case  of  a  corporation,  to  any 
officer  or  ageni  thereof,  upon  whom  a  summons  may  be 
served.  It  shall  be  the  duty  of  every  person  and  corpora- 
tion to  notify  the  commission  forthwith,  in  writing,  of 
the  receipt  of  the  certified  copy  of  every  order  so  served, 
and  in  the  case  of  a  corporation  snch  notification  must  be 
signed  and  acknowle^'ged  by  a  person  or  officer  duly  au- 
thorized bv  the  corporation  to  admit  such  service.  Within 
a  time  specified  in  the  order  of  the  commission  everv  per- 
son or  corporation  upon  whom  it  is  served  must  if  so  re- 
quired in  the  order  notifv  the  commission  in  like  manner 
whether  the  terms  nf  the  order  are  accepted  and  will  be 
obeyed. 

Skction  614-72.     Sec,  75.     Nothing  in  this  act  con-   ^^^  ,ervi« 
tained   shall   prevent   any   public  titilit\-   or   railroad    from   rr  rtduetti 
granting  the  whole  or  any  part  of  its  prooerty  fo--  any  pub-   "h".""  ' 
lie  purpose,  or  granting  reduced  rate  or  free  service  of  any 
kind  to  the  I'nited   States  government,  the  state  p'overn- 
luent  or  any  political  division  or  subdivision,  thereof,  or 
for  charitable  purposes   or   for   fairs    or    cxoositions.    or 
any  officer  or  employe  of  snch  public  utilitv  'ir  railroa'  or 
his  family  and  all   contracts  and  agreemenls  made  or  en- 
tered into  by  such  public  utilitv  or  railroad  for  such  use. 
reduced  rates,  or  free  service  shall  he  valid  and  enforcibl? 
at  law, 
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Limiutioii.  Section  614-73.     Sec.  76.     No  franchise,  permit,  li- 

cense or  right  to  own,  operate,  manage  or  control  any  pub- 
lic utility,  herein  defined  as  an  electric  light  company,  gas 
company,  water  works  company  or  heating  and  cooling 
company,  shall  be  hereafter  granted  or  transferred  to  any 
corporation  not  duly  incorporated  under  the  laws  of  Ohio. 

(Whmt  com-  SECTION  614-74.     See.  yj.    Companies  formed  to  ac- 

w''^vi™r*  quire  property  or  to  transact  business  which  would  be  sub- 
of  this .«.)  jected  to  the  provisions  of  this  act,  and  companies  owning 
or  possessing  franchises  for  any  of  the  purposes  contem- 
plated by  this  act,  shall  be  deemed  and  held  to  be  subject 
to  the  provisions  of  this  act,  although  no  property  may  have 
been  acquired,  business  transacted  or  franchises  exercised. 

tLUbjitefw  Section  614-75.     Sec.  78.     The  act,  omission  or  fail- 

SS,)"  '"  ure  of  any  officer,  agent  or  other  person,  acting  for  or  em- 
ployed by  a  public  utility  or  railroad,  while  acting  within 
the  scope  of  his  employment,  shall  be  deemed  and  hel  1 
to  be  the  act  or  failure  of  the  public  utility  or  railroad. 

P««.  Section  614-76.    Sec.  Po.       The     commission     shall 

charge  and  collect  for  furnishing  any  copy  of  any  paper, 
record,  testimony  or  writing  made,  taken  or  filed  under 
the  provisions  of  this  act,  except  such  transcripts  and 
other  papers  as  are  required  to  be  filed  in  any  court  pro- 
ceedings herein  atithoriited,  whether  under  seal  and  certi- 
fied to  or  otherwise,  the  same  fees  now  charged  by  the 
secretary  of  state,  and  such  fees  itemized  shall  be  paid  into 
the  state  treasury  on  the  first  day  of  each  month.  Upon 
application  of  any  person,  and  payment  of  the  proper  fee 
therefor,  the  commission  shall  furnish  certified  copies  un- 
der the  sea!  of  the  commission,  of  any  order  made  by  it, 
which  shall  be  prima  facie  evidence  in  any  court  of  the 
facts  stated  therein.  The  copies  of  schedules  and  classifi- 
cations and  tariffs  of  rates,  tolls,  prices,  rentals,  regulations, 
practices,  services,  fares  and  charges,  and  of  all  contracts, 
agreements  and  arrangements  between  nublic  utilities  and 
railroads,  or  either,  filed  with  the  commission  as  herein 
provided,  and  the  statistics,  tables  and  figures  contained 
in  the  annual  or  other  reports  of  such  companies  made  to 
the  commission  as  required  under  the  provisions  of  this 
act,  shall  be  preserved  as  public  records  in  the  custody  of 
the  commission  and  shall  be  received  as  prima  facie  evi- 
dence of  what  they  purport  to  be,  for  the  purpose  of  in- 
vestigations and  prosecutions  by  the  commission  and  in  all 
jtidicial  proceedings;  and  copies  of  and  extracts  from  any 
of  such  schedules,  classifications,  tariffs,  contracts,  agree- 
ments, arrangements,  or  reports,  made  oublic  records  as 
aforesaid,  certified  by  the  commission  under  the  seal  of 
such  commission,  shall  be  received  in  evidence  with  like 
effect  as  the  originals.  Also  copies  of  any  order  made  by 
such  commission  certified  under  the  seal  of  such  commis- 
sion, -shall  be  furnishe<l  tn  any  person  upon  application. 
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Section  614-77,  Sec.  81.  The  Commission  shall, 
whenever  called  upon  by  any  officer,  board  or  commissiop 
now  existing  or  hereafter  created  in  the  state  or  any  politi- 
cal subdivision  thereof,  furnish  any  data  or  information 
to  such  officer,  board  or  commission  and  shall  aid  or 
assist  any  such  officer,  board  or  commission  in  perform- 
ing the  duties  of  his  or  its  office,  and  all  officers,  boards  or 
commissions  now  existing  or  hereafter  created  in  the  state 
or  any  political  subdivision  thereof,  shall  furnish  to  the 
commission,  upon  request,  any  data  or  information  which 
will  assist  such  commission  in  the  discharge  of  the  duties 
imposed  upon  it  by  this  act. 

Section  614-78.  Sec.  82.  If  the  commission  after  in-  coati  and 
vestigating  shall  find  that  any  rate,  joint  rate,  fare,  charge,  "<*"»*•■ 
toll,  renttU,  schedule  or  classification  of  service  is  unjust, 
unreasonable  and  insufficient  or  unustly  discriminatory  or 
unjustly  preferential  or  in  violation  of  law  or  otherwise 
in  violation  of  any  provisions  of  this  act  or  that  any  ser- 
vice is  inadequate  or  cannot  be  obtained  the  public  utility 
found  to  be  at  fault  shall  pay  the  expenses  incurred  by  the 
commission  upon  such  investigation. 

All  fees,  expenses  and  costs  of  or  in  connection  with 
any  hearing  or  investigation  mav  be  imposed  by  the  com- 
mission upon  any  party  to  the  record,  or  may  be  divided 
between  any  or  all  parties  to  the  recorl  in  such  proportion 
as  the  commission  may  determine. 

Section  614-79.     Sec,  83.     Whoever,  being  a  member   p«i»ity  for 
of  the  commission,  shall  wilfully  overvalue  the  property  of   J^'J^  ^^J^ 
a  public  utility   for  the   purpose  of   enabling  such   public   tbo. 
utilitv  to  exact  a  higher  rate  for  service  than  could  law- 
fully be  exacted,  or,  shall  wilfully  undervalue  such  prop- 
erty for  the  purpose  of  preventing  such  public  utility  from 
charging  a  lawful  rate  for  such  service  shall  be  fined  not  to 
exceed  one  thousand  dollars  or  be  imprisoned  not  more 
than  two  years  or  both. 

Section  6i4r8o.  Sec.  84.  The  commission  shall  an-  r^^^  „ 
niially  as  early  as  the  fifteenth  day  of  December,  make  and  Bo.emor. 
deliver  to  the  governor,  a  full  report  of  the  operation  and 
execution  of  all  laws  which  it  is  herein  required  to  admin- 
ister, for  the  year  ending  November  15th,  twenty-five  hun- 
dred copies,  which  shall  be  printel  in  book  form  for  the 
nse  of  the  general  assembly  and  the  public.  In  addition 
thereto;  it  shall  make  such  recommendations  to  the  gen- 
eral assembly  as  it  may  from  time  to  time  deem  proper. 

Section  614-81.     Sec,  85.     The  commission  may  ap-   Anisuats. 
point  a  secretary,  and  such  number  of  assistants,  clerks,  ex-  J^ff'^iTp™ "' 1 
perts,  accountants,  examiners,  inspectors  and  stenographers 
as,  in  its  opinion  may  be  necessary,  and  fix  their  compensa- 
tion, which  shall  be  paid  out  of  the  state  treasury  ui>on  the 
warrant  of    the    auditor    upon    prosentation    of  vouchers 
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signed  by  the  chairman  and  secretary  of  the  commission. 
But  all  appointments,  salaries  and  compensations  shall  be 
first  approved  by  the  governor.  The  commissioners  and 
their  assistants,  shall  receive  from  the  state  their  actual  and 
necessary  expenses  while  traveling  on  the  business  of  the 
Sdario  aod  Commission.  An  itemized  statement  of  such  expenses  must 
"««''»^  be  sworn  to  by  the  person  who  incurred  them,  and  such 

statement  shall  be  filed  with  the  commission  and  approved 
by  it  before  payment  is  made. 

(Euh  Mction  Section  614-82.    Sec.  86.    Each 'section  of  this  act, 

md^lSt)  a"d  every  part  thereof,  is  hereby  declared  to  be  independ- 
ent sections  and  parts  of  sections  and  the  holding  of  any 
section  or  part  thereof  to  be  void  or  ineffective  for  any 
cause,  shall  not  be  deemed  to  affect  any  other  section  or 
part  thereof. 

(Total  M-  Section  614-83.     Sec.  88.     The  total  annual  expendi- 

fi^ijd )"  tures  of  the  commission  shall  not  exceed  the  sum  of  seven- 
ty-five thousand  dollars,  \n  addition  to  such  sum  or  sums 
as  may  be  derived  under  section  606  of  the  General  Code. 

(Whemn  [SECTION  614-84.     Sec.  90.     This  act  shall  take  effect 

'■'      and  be  in  force  from  and  after  June  30th,  1911.] 
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Section  835.  If  the  state  fire  raarshai,  a  deputy  state 
fire  nfarshal,  or  assistant  fire  marshal,  or  any  officer  men-  ; 
tioned  in  the  preceding  section,  upon  an  examination  or  in- 
spection finds  a  building  or  other  structure,  which  for  want 
of  proper  repair,  by  reason  of  age  and  dilapidated  condition, 
defective  or  poorly  installed  electrical  wiring  and  equip- 
ment, defective  chimneys,  defective  gas  connections,  defec- 
tive heating  apparatus,  or  for  anyother  cause  or  reason  is 
especially  liable  to  fire  and  which  building  or  structure  is 
so  situated  as  to  endanger  other  buildings  or  property,  such 
officer  shall  order  such  building  or  buildings  to  be  repaired, 
torn  down,  demohshed,  materials  removed  and  all  danger- 
ous conditions  remedied.  If  such  officer  finds  in  a  build- 
ing or  upon  any  premises  any  combustible  or  explosive  ma- 
terial, rubbish,  rags,  waste,  oils,  gasoline  or  inflammable 
.  conditions  of  any  kind,  dangerous  to  the  safety  of  such 
buildings  or  premises,  buildings  or  property,  he  shall  order 
such  materials  removed  or  conditions  remedied.  Such  or- 
der shall  be  made  against  and  served  personally  or  by  regis- 
tered letter  upon  the  owner,  lessee,  agent,  or  occupant  of 
such  building  or  premises,  and  thereupon  such  order  shall 
be  complied  with  by  the  owner,  lessee,  agent  or  occupant 
and  within  the  time  fixed  in  said  order. 
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978.    Written   notLcs 
drilling  gas  oi 


jii  or  gM  Section  914.     The  chief  inspector  of  mines,  upon  re- 

ureii  proYision.  ceiving  noticc  from  a  person,  firm  or  corporation  of  the  in- 
tention to  drill  an  oil  or  gas  well  which  will  iikely  pene- 
trate a  workable  seam  of  coal,  shall  make  a  record  there- 
of, and  if  such  well  is  to  be  drilled  so  as  to  comply  with 
the  provisions  of  this  act  relating  thereto,  he  shall  give  his 
permission  to  the  parties  to  proceed.  He  shall  keep  on 
file  in  his  office  all  the  papers  and  maps  pertaining  to  oil 
and  gas  wells,  and  see  that  the  provisions  relating  to  the 
drilling,  operating  and  abandonment  of  such  wells  are  com- 
plied with. 

Each  district  inspector  of  mines  shall  carry  out  the 
instructions  of  the  chief  inspector  of  mines  with  reference 
to  the  enforcement  of  the  regulations  provided  for  in  this 
act  relating  to  the  drilling,  operating  and  abandonment  of 
oil  and  gas  wells,  and  shall  see  that  the  regulation^  relat- 
ing thereto  are  complied  with  in  his  respective  district. 
iVriitcD  notice  SECTION  973.     Any  person,  firnr  or  corporation  caus- 

•>  "''"*J5"  ing  to  be  drilled  any  well  for  oil  or  gas  or  elevator  well 
Simll^  ga«""  of  any  test  well  within  the  limits  of  any  coal  producing 
■oBi'"produc.'''  '^ouity  of  ^his  State,  must  give  notice,  in  writing,  of  such 
ng  county.  fact  to  the  chicf  inspector  of  mines,  stating  the  location  of 
the  land  upon  which  such  well  is  to  be  drilled. 

It  shall  be  the  duty  of  any  such  person,  firm  or  cor- 
siip  showing    poration  to  make  or  cause  to  be  made  an  accurate  map  on 
ocaM™  ""t     a  scale  of  one  inch  to  four  hundred  feet,  showing  on  said 
IJJito,     °         map  the  location  and  number  of  wells,  the  property  lines 
of  the  property  upon  which  located  in  the  township,  sec- 
tion and  quarter  section  in  which  the  same  is  being  drilled, 
together   with   a  measurement   from   the   section   line  and 
also  from  the  quarter  section  line,  together  with  the  sworn 
statement  of  the  person,  firm  or  corporation  making  said 
map,  the  same  to  be  kept  on  file  in  the  office  of  the  state 
mining  department   and   shall   be  onen   for   inspection   by 
Filing  ct         ^^^  public  at  all  reasonable  hours.     The  original  map  shall 
napfc  be  retained  by  the  owner  or  surveyor  and  one  blue  print 

filed  with  the  chief  inspector  of  mines  and  one  with  the  re- 
corder of  the  county  in  which  such  well  is  located  within 
sixty  days  after  the  passage  and  approval  of  this  act,  or 
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after  commencing  to  drill  any  oil  or  gas  well,  and  if  drill- 
ing is  still  continued  on  the  property  already  surveyed,  a 
complete  blue  print  shall  be  made  and  filed  at  the  end  of 
each  year. 

No  oil  or  gas  well  shall  be  drilled  nearer  than  three 
hundred  feet  to  any  opening  to  a  mine  used  as  a  means  of   aoo  ittt  limi 
ingress  or  ^ress   for  the  persons  employed  therein,  nor    "'"'- 
nearer  than  one  hundred  feet  to  any  building,  or  inflamma- 
ble structure  connected   therewith  and  actually  used  as  a 
part  of  the  operating  equipment  of  said  mine. 

In  the  event  that  a  well  being  drilled  for  oil  or  gas  Maoiur  ut 
penetrates  the  excavations  of  any  mine,  it  must  be  cased  <="»in«- 
with  casing  of  approximately  the  same  diameter  as  the 
diameter  of  the  hole,  the  hole  to  be  drilled  thirty  feet  or  to 
solid  slate  or  rock  and  not  less  than  ten  feet  below  the  floor 
of  such  mine,  and  the  casing  shall  be  placed  in  the  follow- 
ing manner:  one  string  of  casing  shall  be  placed  at  a  point 
above  the  roof  of  said  mine  so  as  to  shut  off  all  of  the  sur- 
face water  and  then  the  hole  drilled  through  said  mine  and 
another  string  of  casing  put  in  and  the  bottom  of  the  sec- 
ond string  of  casing,  or  the  one  passing  through  said  mine 
shall  not  be  nearer  than  ten  feet  or  more  than  thirty  feet 
from  the  floor  of  the  mine  where  it  passes  through  the  same. 

When  any  well  which  has  been  drilled  for  oil  or  gas  when  caon^ 
is  to  be  abandoned  an;l  has  passed  through  the  excava-  J^,y*  '•"  '" 
tions  of  any  coal  mine  from  which  the  mineral  coal  has 
not  all  been  removed  the  person,  firm  or  corporation  own- 
ing said  well  shall  leave  in  said  well  the  casing  passing 
through  said  mine  from  a  point  not  less  than  ten  feel  or 
more  than  thirty  feet  below  the  floor  of  said  mine  and  ex- 
tending above  the  roof  of  said  mine  five  feet  and  a  sea- 
soned wooden  plug  or  iron  ball  shall  be  driven  to  a  point 
forty  feet  below  the  floor  of  the  mine  and  shall  then  fill 
the  hole  and  the  casing  left  in  with  the  cement  or  a  sea- 
soned wooden  plug  or  iron  ball  shall  be  driven  on  top  of 
the  same,  and  the  hole  shall  then  be  filled  for  a  distance 
of  not  less  than  twenty  feet  with  cement.  If  any  oil  or 
gas  well  has  passed  through  a  workable  vein  or  seam  of 
coal  it  shall  when  it  is  abandoned  be  plugged  in  the  fol- 
lowing manner :  a  seasoned  wooden  plug  or  iron  ball  shall 
be  driven  to  a  point  thirty  feet  below  the  lowest  work- 
able seam  of  coal  and  the  hole  filled  with  cement  to  a  point 
twenty  feet  above  the  first  seam  of  coal  and  another  wood- 
en plug  or  iron  ball  driven  and  the  hole  filled  for  a  distance 
of  twenty  feet  .with  cement. 

The   property   owner  or  owners   shall   report   to   the   when  own*r 
chief  inspector  of  mines  of  the  commencing  to  drill   of   Ssp«tor''o'f 
any  well  or  wells  for  oil  or  gas  on  his  or  their  property  and  commencinK  t 
shall  report  at  the  end  of  each  year  thereafter  if  drilling  ofias"'  "'' 
is  continued  the  number  of  wells  drilled  on  his  or  their  prop- 
erty, the  date  drilled  and  by  whom  drilled. 

When  any  oil  or  gas  welt  is  to  be  abandoned,  the  per-  lo  days  noti« 
son.  firm  or  corporation  having  drilled  or  operated  such  iJ.'ndS^m'ini'' 
well,  shall  notify  the  chief  inspector  of  mines,  at  least  ten 
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days  in  advance  so  that  he  may  direct  one  of  his  district 
inspectors  to  be  present  at  the  time  of  abandonment. 

When  ail  oil  or  gas  well  is  about  lo  lie  abandoned,  or  opera- 
tion thereof  cease,  the  statute  requires  thai,  before  drawing  the 
Lasine  therefrom,  it  shall  be  securely  filled  in  such  manner  as  stial 
prevent  the  surface  or  fresh  water  from  penetrating  to  the  on 
or  gas  bearing  rock,  and  also  as  shall  prevent  the  gas  and  oH  irom 
escaping  therefrom.  To  comply  with  this  statute,  it  is  requirea 
that  the  necessary  filling  be  done  while  the  casing  yet  remains  m 
the  well ;  and  a  petition  for  the  violation  of  this  statute  need  not 
aver  that  the  casing  has  been  drawn:  State,  ex  rel-.  v.  t,as  Com- 
pany, 53  O,  S.  347;  (reversing  State,  ex  rel,  v.  Gas  Co.,  i«  u. 
C.  C-  751,  4  O.  C  D.  158).  ^    -     ^        ,    „„„<,i 

General  Code  946  and  947  (original  numbering)  were  penai 
and  to  he  construed  strictly:  State,  ex  rel.,  v.  Gas  Co.,  18  U.  C. 
C.  751,  4  O.  C.  D.  158  (reversed  State,  ex  rel,.  v.  Uas  Co.,  M 
(1,  S.  347). 


,v  Google 


CHIEF  INSPECTOR  OF  WORKSHOPS    AND   FACTORIES. 


iniii.    Cloiets  in   loirni  without   sewage.  |    liill.    Penally;  eitforeemeot. 

Section-  iooS.     Every  person,  partnership  or  corpora- 
tion employing  females  in  any  factory,  workshop,  business 
office,  telephone  or  telegraph  office,  restaurant,  bakery,  mil- 
linery or  dressmaking  establishment,  mercantile  or  other  es- 
tablisiiments   shall  provide  a  suitable  seat  for  the  use  of    p,a 
each  female  so  employed,  and  shall  permit  the  use  of  such    ™' 
seats  when  such   female  employes  are  not  necessarily  en-    fem 
gaged  in   the  active  duties   for  which   they  are  employed 
an'l  when  the  use  thereof  will  not  actually  and  necessarily 
interfere  with  the  proper  discharge  of  the  duties  of  such 
employes,  such  seat  to  be  constructerl,  where  practicable, 
with  an  automatic  back  support  and  so  adjusted  as  to  be  a 
fixture  but  not  obstruct  employes  in  the  performance  of 
iluty.  and  shall  further  provide  a  suitable  lunch  room,  sep-   sepi 
arate  and  apart  from  the  work  room,  and  in  establishments   "O' 
where  lunch  rooms  are  provided,  female  employes  shall  be 
entitled  to  no  less  than  thirty  minutes  for  meal  time;  pro- 
vided, that  in  any  establishment  aforesaid  in  which  it  is 
found  impracticable  to  provide  a  suitable  lunch  room,  as 
aforesaitl.  female  employes  shall  be  entitled  to  no  less  than 
one  hour  for  meaj  time  during  which  hour  they  shall  be 
permitted  to  leave  the  estabHshment.     Females  over  eigh- 
teen years  of  age  shall  not  be  emploj'ed  or  permitted  or 
suPFred  to  work  in  or  in  connection  with  any  factory,  work- 
shop, telephone  or  telegraph  office,  millinery,  or  dressmak- 
ing estahli^hment,  restaurant  or  in  the  distributing  or  trans- 
mission of  messages  more  than  ten  hours  in  any  one  day.   ^^r^,^ 
or  more  than  fifty-four  hours  in  any  one  week,  but  meal   i™ii 
lime  shall  not  be  incluiied  as  a  part  of  the  work  hours  of   m\ 
tl'e  week  or  day.  provided,  ohwever,  that  no  restriction  as 
to  the  hours  of  labor  shall  apply  to  canneries  or  establish- 
ments engaged  in  preparing  for  use  perishable  goods. 

If  an  employer  fails  to  providi?  siiitnl)le  seat"  tor  female  em- 
ployes, and  accordinglv  ihey  are  accustomed  to  use  a  window  at 
lunch  time,  with  the  knowledge  of  the  employer,  he  is  liable  for 
injury  caused  by  the  fact  that  a  rcmlviriR  shaft  under  such  window 
caught  the  skirts  of  an  emplove  '.vtm  was  ssated  in  such  window, 
whereby  she  wis  crippled  and  disfigured  :  Wheeler  v.  Head  Lin- 
ing and  Hoop  Co..  |-2fi  Fed.  lUfi.  i,\   C.  f.  .\.  ■.'■W,   U  O.  F.  D.  248. 

Srctiox  [oog.     Tlie  owner  or  iiorson  having  charge  of 
the  building  wherein  any  female  is  employed  shall  provide 
in  each  establishment  on  the  same  floor  or  the  floor  im- 
mediately above  or  imme'iately  below  the  floor  where  such 
(71) 
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employe  worics,  suitable  and  separate  toilet  and  dressing 
^  rooms  and  water-closets,  properly  ventilated,  for  the  exclu- 
sive use  of  such  employes.  Such  toilet  and  dressing  rooms 
and  water-closets  shall  be  situated  together,  with  one  water- 
closet  for  every  twenty-five  females  or  less,  and  'where 
there  are  more  than  twenty-five  females  employed,  addi- 
tional water-closets  shall  be  provided  in  the  same  ratio;  no 
toilet  or  dressing  room. or  water-closet  shall  be  placed  in 
the  basement  or  cellar  unless  females  are  actually  and  reg- 
ularly employed  therein,  and  unless  such  basement  or  cel- 
lar is  properly  ventilated. 

Section  loio.  In  cities,  towns  and  villages  not  pro- 
vided with  water  works  and  sewerage,  closets  in  the  same 
ratio  as  above  mentioned  in  section  1009  shall  be  placed  on 
the  outside  of  such  building,  at  a  distance  not  to  exceed 
fifty  and  not  less  than  twenty  feet  from  such  building,  with 
suitable  and  separate  toilet  and  dressing  rooms  in  such 
building,  or  such  building  may  be  provided  with  a  dry 
closet  system  at  the  same  ratio  provided  in  section  1009, 
all  closets  to  be  supplied  with  disinfectants  and  kept  in 
good  sanitary  condition  at  all  times. 

Sectiok  ion.  Any  person,  partnership  or  corpora- 
tion or  agent  thereof,  who  shall  violate  any  of  the  provis- 
ions of  this  act,  shall  upon  conviction  be  fined  not  less  than 
twenty-five  dollars,  nor  more  than  two  hundred  dollars. 
It  shall  be  the  duty  of  the  chief  inspector  of  workshops 
and  factories  to  see  that  the  provisions  of  this  act  are  en- 
forced, and  in  all  prosecutions  brougjit  by  or  under  the  di- 
rection of  the  chief  inspector  for  the  viplation  of  this  act. 
the  complainant  shall  not  be  held  to  give  security  for  costs 
or  adjudged  to  pay  any  costs,  but  in  all  cases  where  the 
accused  is  acquitted,  the  cosls  shall  be  paid  out  of  the 
county  treasury  of  the  county  in  which  proceedings  have 
been  brought;  any  justice  of  the  peace,  police  judge  or 
mayor  of  any  city  or  village  shall  have  the  same  jurisdic- 
tion provided  in  sections  13423,  13432,  13433.  13434-  ■3435- 
13436,  13437.  13438  and  13439  of  the  general  code  in  all 
cases  of  prosecution  for  the  violation  of  any  of  the  pro- 
visions of  this  act. 
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i    by    firm,    c 
for     failure 


Section  1465-1.     Between  the  first  day  and  the  second    Appointment 
-Monday  of  February,  1913,  and  biennially  thereafter,  the 
governor  shall  appoint  one  member  of  the  tax  commission 
of  Ohio  for  the  term  of  six  years  from  the  second  Mon- 
day of  February  of  such  year. 

Under  a  former  statute  (G,  C.  5415  original  numbering;  R. 
S.  2770;  97  v.  572,  1)  a  board  of  appraisers  and  assessors  for  rail- 
roads and  suburban  and  interurban  roads  was  provided.  For  a 
decision  under  such  section,  see  Railway  v.  Hynicka,  4  0.  N.  P. 
<N.  S-)  345.  17  0,  D.  (N,  P.)   163, 

A  former  statute  (G,  C.  5fi02  original  numbering;  R.  S. 
2803)  provided  for  a  state  board  of  equalization  for  banks.  For 
decisions  under  such  statute,  see  Slate,  ex  rel.,  v.  Jones,  51  O.  S. 
492;  Banking  Co.  v.  Hubbard,  32  0.  C.  C.  20.  12  O.  C.  D.  279; 
Bank  v.  Hubbard,  13  O.  F.  D.  508;  Cummings  v.  Bank,  101  U. 
S.  153 ;  Whitbeck  v.  Bank,  127  U.  S.  193.  6  O.  F.  D.  63. 

The  board  provided  for  by  such  sections  was  a  board  of 
equaliiation  and  not  a  board  of  appraisal ;  and  it  could  not  increase 
the  aggregate  valuation  of  railroads,  if  it  was  satisfied  that  it 
ought  to  be  done.  Slate,  ex  rel.,  v.  Board  of  Equalization,  65  O. 
S.  544.  For  the  powers  of  the  present  board  see  the  following 
sections,  and,  also,  G.  C.  5415,  et  seq.,  (as  numbered  in  102  v.  224). 

A  former  statute  (G.  C.  5612  original  numbering;  R.  S. 
2818)  provided  for  a  state  board  of  equalization,  for  real  prop- 
erty. For  decisions  under  such  statute,  see  State,  ex  rel.,  v.  Raine, 
47  O.  S.  447;  State,  ex  rel.,  v.  Morris,  63  O.  S.  496;  Scarborough 
V.  Gibson,  1  O.  N.  P.  (N.  S.)  77,  13  O.  D.  (N.  P.)  738;  State 
V.  Godfrey.  13  O.  D.  ( N.  P.)  535  (affirmed,  Stale,  ex  rel..  v.  God- 
frey, 14  O.  C.  D.  455). 

For  the  compensation  of  a  county  auditor  under  former 
sututes,  see  Ridenour  v.  State,  14  O.  C.  C,  393.  7  O.  C.  D.  481. 

Section   1465-12,     To  carry  out  the  purposes  of  the   ion>«ciioo  of 
laws  which  it  is  required  to  administer,  the  commission,  or  booG,r«oni«, 
any  commissioner,  or  any  person  or  persons  employed  by 
the  commission  for  that  purpose,  shall,  upon  demand,  have 
the  right  to  inspect  books,  accounts,  records  and  memor- 
anda of  any  company,  firm,  corporation,  person,  association, 
co-partnership  or  public  utility,  subject  to  the  provisions 
of  such  laws,  and  to  examine  under  oath  any  officer,  agent 
or  employe  of  any  such  company,  firm,  corporation,  per- 
son, association,  co-partnership  or  public  utility.    Any  per- 
son, other  than  one  of  sucli  commissioners,  who  shall  make      , 
such  demand,  shall  produce  his  authority  to  make  such  in- 
spection. 
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Power  lo  re-  SECTION  1465-13.     The  commission  may  require,  by  or- 

SS'^of'woto,   ^^^  ^^  subpoena,  to  be  served  cm  any  such  company,  firm, 
etc.,  by  order  corix>ration,   person,   asstH.Hation,   co-partnership  or   public 
or  aubpoen*.     utJUty^  jn  the  Same  manner  that  a  summons  is  served  in  a 
civil  action  in  the  court  of  common  pleas,  the  production, 
within  this  state,  at  such  time  and  place  as  it  may  desig- 
nate, of  any  books,  accounts,  papers  or  records  kept  by  it 
in  any  office  or  place  within  or  without  the  state  of  Ohio,  or 
verified  copies  in  lieu  thereof,  if  the  commission  shall  so 
order,  in  order  than  an  examination  thereof  may  be  made 
by  the  commission  or  under  its  direction.    Any  such  com- 
pany, firm,  corporation,  i>crson,  association,  co-partnership 
or  public  utility,   failing  or  refusing  to  comply  with  any 
such  order  or  subpoena,  shall,  for  each  day  it  so  fails  or 
Penaitx.  refuses,  forfeit  and  pay  into  the  state  treasury  a  sum  of 

not  less  than  fifty  dollars  nor  more  than  five  hundred  dol- 
lars. 

Section  1465-14.  For  the  purpose  of  making  any  in- 
vestigation vifith  regard  to  any  company,  firm,  corporation, 
person,  association,  co-partnership  or  public  utility,  subject 
to  the  provisions  of  the  laws  which  the  commission  is  re- 
quired to  administer,  the  commission  shall  have  power  to 
Agent.  'appoint,  by  an  order  in  writing,  an  agent  whose  duties  shall 

be  prescribed  in  such  order. 

Section  1465-18.     Each   company,   firm,   corporation, 
person,  association,  co-partnership   or   public    utility,  shall 
Retnmi     d      fumish  the  commission  in  the  form  of  returns  prescribetl 
aniweri.  by  it  all  information  required  by  law  and  all  other  facts 

paoS™«>^"  ^d  information,  in  addition  to  the  facts  and  information  in 
ratiDD,  ete.  (his  act  Specifically  required  to  be  given,  which  the  com- 
mission may  require  to  enable  it  to  carry  into  effect  the 
provisions  of  the  laws  which  the  commission  is  required 
to  administer,  and  shall  make  specific  answers  to  all  ques- 
tions submitted  by  the  commission. 

Section  1465-19.  Any  such  company,  firm,  corpora- 
tion, person,  association,  co-partnership  or  public  utility,  re- 
ceiving from  the  commission  any  blanks  with  directions  to 
fill  them,  shall  cause  them  to  be  properly  filled  out  so  as 
to  answer  fully  and  correctly  each  question  therein  pro- 
pounded, and  in  case  it  is  unable  to  answer  any  question. 

8="0"  'f         it  shall,  in  writing,  give  a  good  and  sufficient  reason  for 

™iut/  w.         such  failure. 

Section  1465-20,  The  answers  to  such  questions 
Verificiiion  of  shall  be  verified  under  oath  by  such  person  or  by  the  presi- 
■nswert.  dent,  Secretary,  superintendent,  general  manager,  principal 

accounting  officer,  partner  or  agent,  and  returned  to  the 
commission  at  its  office,  within  the  period  fixed  by  the  com- 
mission. 
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Section  1465-29.  If  any  company,  firm,  corporation, 
person,  association,  corpaitnership  or  public  utility,  subject 
Z,  II  P''°'"^'<'"s  of  this  act,  fails  or  refuses  to  make  out  other  infom-- 
ana  deliver  to  the  commission  any  statement  required  by  *'''"■ 
law,  or  furnish  the  commission  with  any  information  re- 
t|ueste<i,  the  commission  shall  inform  itself  as  best  it  may 
on  the  matters  necessary  to  be  known  in  order  to  discharge 
Its  duties. 
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Section  2250-2,  Each  of  the  members  of  the  com- 
mission shall  receive  an  annual  salary  of  six  thousand  dol- 
lars, payable  in  the  same  manner  as  the  salaries  of  other 
state  officers  are  paid. 
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Section  2269.     The  annual  reports  of  the  appointive    (Copi«« 
s&te  officers  and  boards  shall  be  printed  as  follows :  mthoriied 

Adjutant  General,  eight  hundred  copies.  p^rw  of'dt 

State  board  of  agriculture,  two  thousand  five  hundred    StaS°m«ii" 
copies;  report  of  live  stock  commission,  fifteen  thousand    tiono. 
copies;   report   of   nursery   and    orchard     inspection,    ten 
thousand  copies;  report  of  inspection  of   feed  stuffs,  ten 
thousand  copies;  report    of  inspection    of   fertilizers,    ten 
thousand  copies. 

Superintendent  of  banks,  seven  hundred  copies. 

Commission  for  the  blind,  two  thousand  copies. 

State  board  of  dental  examiners,  two  hundred  and  fifty 
copies. 

State  fire  marshal,  two  thousand  five  hundred  copies. 

Commissioners  of  fish  and  game,  two  hundred  copies. 

State  board  of  health,  three  thousand  two  hundred  and 
fifty  copies. 

State  highway  commission,  five  thousand  copies. 

Superintendent  of  insurance  as  follows:  Life  Insur- 
ance, one  thousand  two  hundred  copies ;  other  than  life, 
one  thousand  two  hundred  copies;  building  and  loan,  one 
thousand  five  hundred  copies. 

Commissioner  of  labor  statistics,  three  thousand  five 
hundred  copies. 

State  board  of  library  commissioners,  three  hundred 
copies. 

Chief  inspector  of  mines,  five  thousand  copies. 

State  inspector  of  oils,  three  hundred  copies. 

Supervisor  of  public  printing,  four  hundred  copies. 

State  railroad  commission,  each  report  to  contain  a 
railroad  map  of  the  state,  seven  hundred  copies;  in  addi- 
tion there  shall  be  printed  railroad  maps  on  cloth  paper  to 
be  mounted  on  rollers,  eight  thousand  copies ;  in  pocket 
edition  form,  sixteen  thousand  copies. 

Ohio  State  university,  five  thousand  copies. 

Chief  inspector  of  workshops  and  factories,  one  thous- 
and seven  hundred  and  fifty  copies. 

See.  also,  two  acts  providing  for  the  publishing  of  the  re- 
port of  the  Gettysburg  memorial  commission,  in  pamphlet  form : 
S6  V.  136:  86  V.  295, 

For  an  act  to  provide  for  the  publication  of  vol.  6,  Geology 
of  Ohio,  see  85  V.  3 ;  of  vol,  7  of  same  and  distribution.  90  v.  7,'i 
anil  91  v.  39. 

Governor's  authority  as  to  certain  reports;     G,  C-    3266. 
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Section  2284.  The  secretary  of  state  shall  make  dis- 
tirbution  of  all  copies  of  the  laws,  journals,  executive  docu- 
ments and  reports  as  is  provided  by  law.  Provided  that  if 
in  any  case  no  provision  is  made  by  law  for  the  distribu- 
tion of  any  or  all  such  reports  then  the  same  or  surplus 
thereof  shall  be  distributed  by  the  secretary  of  state  on  the 
order  of  the  officer  or  institution  making  the  report. 
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BRIDGES.  hBCTiON. 

SeOTlOS.  =«»-*■    '<»  "  O"""  perwui  may  _feiii 
MS6-1.    Liibt,   he«  and  power  eoatiacl.  "earin-Mc"!?™!-  order-" 

1  lion  held;  eipcDM;'  delivery  < 

CANALS.  MIA.,  in.l.d»  r.,d.  ..„„».,„ 
iSU-l.    Countiem    nuy    fin    aid    to    eatsbliali  menta    for    protection    of    fui 

Section  2435-1.  I'he  commissioners  of  any  county  Light,  1 
may,  at  any  time,  either  before  or  after  the  c<Hnpletion  of  ""d  v 
any  county  building,  invite  bids  and  award  contracts  for 
supplying  such  building  with  light,  heat  and  power,  or  any 
of  the  same,  for  any  period  of  time  not  exceeding  ten 
years;  but  none  of  the  provisions  of  section  fifty-six  hun- 
dred and  sixty  of  the  General  Code  shall  apply  to  any  such 
contracts. 

Section  2503-1.  That  whenever  a  canal  or  waterway 
of  substantially  definite  route  shall  be  authorized  to  be  con- 
structed by  or  under  the  authority,  management  and  con- 
trol of  the  government  of  the  United  States,  or  of  the 
state  of  Ohio,  either  separately  or  jointly  or  in  co-operation 
with  any  state  or  stales  to  connect  the  great  lakes  or  the 
ocean  with  the  navigable  waters  of  this  state,  or  with  the 
Ohio  river,  by  a  route  situate  within,  or  partly  within  and 
partly  without  the  state,  suitable  for  steamships,  steamboats, 
barges  or  other  vessels,  it  shall  be  lawful  for  any  county 
situate  on  the  route  thereof  or  connected  therewith  by 
navigable  waters,  or  railroad,  or  other  highway  of  com- 
merce in  such  manner  that  the  construction  of  such  canal 
or  waterway  will  be  for  the  general  public  benefit  of  the  ^ountiei 
community  of  such  county,  to  give  aid  by  the  appropria-  <ive  aii 
tion  of  money  or  the  issue  of  bonds  as  hereinafter  set  tSiw-w"! 
forth. 

Provided  that  such  canal  or  waterway  shall  be  and  p,„i,<n 
remain  exclusively  a  public  enterprise  under  public  manage- 
ment, control  and  operation,  free  from  the  private  man- 
agement, or  interest,  or  possession  in  any  wise  of  any  in- 
dividual, company,  corporation,  association  or  institution, 
and 

Provided,  further,  that  of  any  surplus  of  tolls,  rates 
and  charges  accruing  from  the  operation  of  such  canal  or 
waterway  or  the  sale  of  water  or  water  power  or  from 
other  income  remaining  after  payment  of  the  cost  of  oper- 
ation, maintenance  and  improvement,  such  county  shall  re- 
ceive such  proportionate  part  as  its  contribution  bears  to 
the  total  sum  contributed  for  the  construction  of  said  canal 
or  waterway. 
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100  or  more  SECTION  2503-2.     It  shall  bc  lawful  foF  One  hundred 

p^ti^  c"p.  or  more  resident  taxpayers  and  qualified  voters  of  the 
emn  tD  oriet  proper  countv  to  petition  the  court  of  common  pleas  of  such 
county  setting  forth  that  the  construction  of  a  cajial  or 
waterway  of  substantially  definite  route  has  heen  author- 
ized by  law,  and  describing  in  a  general  way  such  a  route, 
and  showing  that  the  county  of  the  petitioners  is  situate 
on  the  said  route,  or  is  connected  therewith  by  navigable 
waters,  or  a  railroad,  or  other  highway  of  corrmierce  as  in 
such  petition  set  forth,  and  that  in  the  judgment  of  the  pe- 
titioners the  construction  of  such  canal  or  waterway  will 
be  for  the  general  public  benefit  of  the  community  of  the 
county  of  the  petitioners,  and  that  it  is  desirable  that  the 
credit  of  the  county  be  loaned  for  the  purpose  of  aiding 
the  construction  of  such  canal  or  waterway  in  such  manner 
as  may  be  provided  by  law!  and  so  that  the  same  shall  re- 
main a  pubUc  enterprise,  and  free  from  the  private  man- 
agement, or  interest,  or  possession  in  any  wise_  of  any  in- 
dividual, company,  corporation,  association  or  institution, 
and  that  for  the  purpose  aforesaid,  it  is  desirable  that  the 
county  of  the  petitioners  shall  issue  interest  bearing  bonds 
to  the  amount  stated  in  such  petition,  and  praying  the  court 
to  order  an  election  to  be  held  in  the  said  county  upon  the 
question  of  the  issue  of  said  bonds  to  the  amount  and  for 
the  purpose  stated.  The  said  petition  shall  be  verified  by 
affidavit  of  at  least  five  of  the  petitioners,  and  on  presenta- 
tion thereof,  if  the  same  shall  appear  to  be  in  proper  form, 
it  shall  be  filed,  and  thereupon  the  court  shall  fix  a  time 
Ketrinc  ^°^  ^^^  hearing  of  the  same,   not  more  than   sixty  days 

thereafter,  and  direct  that  notice  of  the  same  be  given  to 
the  county  commissioners,  and  also  the  public  generally 
by  advertisement  and  pubhcation  in  one  or  more  newspapers 
published  in  said  county  in  such  issues  thereof  as  the  court 
may  direct.  Any  person  interested,  including  the  county 
emeption*.  commissione's,  may  file  exceptions  to  said  petition  prior  to 
the  day  fixed  for  the  hearing,  and  on  such  hearing,  any 
person  in  interest  may  be  heard,  and  the  court  shall  decide 
upon  the  truth  of  any  matter  set  forth  in  the  petition  in 
case  the  same  shall  be  disputed,  save  as  to  the  matters  set 
forth  UBon  the  judgment  of  the  petitioners  as  to  the  public 
benefit  involved  anil  the  desirability  of  the  issue  of  bonds 
as  set  forth,  which  matter  shall  be  deemed  to  depend  upon 
the  result  of  the  election  prayed  for,  and  if  the  court  shall 
find  that  such  petition  and  proceedings  are  regular  and  in 
conformity  with  this  act,  and  that  the  construction  of  a 
cana!  or  waterway  of  substantially  definite  route  has  heen 
authorized  by  authority  of  law,  and  that  the  county  is  sit- 
uated on  such  route,  or  is  connected  therewith  by  naviga- 
ble waters,  or  railroad,  or  other  highway  of  commerce,  as 
Order.  Set  forth,  it  shall  order  an  election  to  he  held  in  the  county 

after  notice  of  such  election  has  been  given  in  the  manner 
provided  by  law  for  elections  of  county  officers.    If  the  or- 
wii««  election  der  shall  be  made  more  than  thirty  days  and  less  than  ninety 
"*  days  before  the  next  regular  election  of  municipal  or  state 
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officers,  such  election  shall  be  held  at  such  r^ular  elec- 
tion; but  if  not,  then  a  special  election  shall  be  ordered 
to  be  held  after  notice,  as  aforesaid;  and  the  deputy  state 
supervisors  of  elections  shall  prepare  separate  ballots  for 
such  election,  upon  which  shall  be  printed  in  brief  form, 
a  statement  of  the  questions  submitted  followed  by  the 
words  "for  a  bond  issue"  or  "against  a  bond  issue",  and 
shall  provide  separate  boxes  to  receive  the  said  Idiots 
when  voted.  The  said  election  shall  be  held  at  the  regular 
polling  places,  and  shall  be  conducted  and  the  vote  can- 
vassed and  certified  in  the  same  manner  as  provided  by  law 
for  the  election  of  county  commissioners.  The  expense  of  Eipcnic 
the  election  shall  be  borne  by  the  county.  If  the  majority 
of  the  vote  is  in  favor  of  a  bond  issue,  then  the  county  com- 
missioners shall  prepare  and  cause  to  be  issued,  in  due  con- 
formity wilh  the  law,  the  bonds  of  the  county  to  the  amount 
set  forth  in  the  petition,  and  for  the  purposes  therein  set 
forth;  but  if  a  majority  of  the  electors  shall  vote  against 
a  bond  issue,  the  question  of  a  bond  issue  for  such  purpose 
shall  not  again  be  submitted  to  a  vote  of  the  electors  for 
a  period  of  less  than  two  years  from  the  date  of  said  elec- 
tion. All  the  penalties  of  the  election  laws  for  the  viola- 
tion thereof  are  hereby  extended  and  shall  apply  to  the 
voters,  inspectors,  judges  and  clerks  voting  at  or  in  at- 
tendance upon  such  election. 

The  county  commissioners  upon  the  issuing  of  any 
bonds  in  pursuance  to  the  terms  of  this  act,  shall  dc-  jjeu^j^  ,£ 
liver  them  to  the  proper  state  or  federal  authority  con-  bond*. 
structing  said  canal  or  waterway,  to  be  realized  upon,  at 
not  less  than  par,  and  the  proceeds  thereof  expended  under 
such  authority  in  the  construction  of  such  canal  or  water- 
way. 

Section  2503-3.     This  act  contemplates,  among  other  Act  iadudct 
things,  the  construction  of  canals  or  waterways  by  means  t^°^j°"" 
of  funds  contributed  by  counties,  interested  or  benefited, 
whether  of  this  state  or  in  co-operation  with  the  counties 
of  other  states  or  other  public  authorities.     And  for  the 
purposes  of  co-operation  and  safe-guarding  the  respective 
interests  of  the  contributing  counties  in  the  proportion  of 
their  respective  contributions  and  in  respect  of  the  same  the 
respective  county  commissioners  are  hereby  authorized  to 
enter  into  such  proper  arrangements  and  agreements  with   AcTeemenu 
the  secretary  of  war,  or  any  other  public  authority  em-  ^j'^^JJ"'"" 
powered  to  act  in  the  premises  under  any  act  of  congress  or  Mmtributed. 
act  of  the  general  assembly  of  this  or  the  legislative  au- 
thority of  any  other  state  as  may  be  necessary  for  such  pur- 
poses; and  also  with  counties  and  other  public  authorities 
either  of  this  or  other  states  with  a  view  to  harmonious 
and  efficient  action  and  proportionate  contribution  as  nearly 
as  may  be  arrived  at  or  found  to  be  practicable. 


B.  OP  p.  s. 
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Section  3428,  When  the  owners  of  more  than  one- 
half  of  the  feet  front  of  the  lots  and  lands  abutting  on 
the  streets  and  public  ways  of  any  unincorporated  district 
in  a  township,  sign  a  petition  for  artificial  lighting  of  the 
htreets  and  pubhc  ways  in  such  district,  during  the  night 
time  or  any  pari  thereof,  and  file  it  with  the  clerk  of  the 
township,  he  shall  thereupon  give  notice  to  the  township 
trustees  of  the  filing  of  such  petition  together  with  a  copy 
thereof.     (99  v.  490  §  i.) 

Section  3429.  Such  petition  shaU  specify  the  metes 
and  bounds  of  the  district  but  shall  include  no  lands  more 
than  six  hundred  and  sixty  feet  from,  nor  any  lands  not 
abutting  on  the  streets  and  public  ways  in  such  district. 
The  sigTiing  of  such  petition  by  a  property  owner  shall  be 
a  waiver  by  him  of  all  claims  for  compensation  and  dam- 
ages for  lands  necessarily  appropriated  for  the  purpose  of 
supporting  and  maintaming  such  lights.  (99  v.  490, 
§1  I,  4-) 

Section  3430.  The  township  clerk  shall  fix  a  day  for 
the  hearing  of  the  petition  not  more  than  thirty  days  from 
the  date  of  the  notice  to  the  trustees.  He  shall  prepare 
and  deliver  to  the  petitioners,  or  any  one  of  them,  a  notice 
in  writing  directed  to  the  lot  and  land  owners  and  to  the 
corporations,  either  public  or  private,  affected  by  the  im- 
provement, setting  forth  the  substance,  pendency  and 
prayer  of  the  petition,  and  the  time  and  place  of  hearing 
thereon.     (99  v.  490  §  2.) 

Section  3431-  At  least  fifteen  days  before  the  day  set 
for  hearing,  a  copy  of  such  notice  shall  be  served  upon 
each  lot  or  land  owner  or  left  at  his  or  her  usual  place  of 
residence,  and  upon  an  officer  or  agent  of  each  such  public 
or  private  corporation  having  its  place  of  business  in  such 
district.  On  or  before  the  day  of  the  hearing,  the  person 
who  serves  the  notices  shall  make  return  thereon,  under 
oath,  of  the  time  and  manner  of  service  and  file  such  re- 
turn with  the  clerk.  (99  v.  490  §  2.) 
(82) 
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Section  3432.  At  the  same  time,  the  clerk  shall  give  Notice  to 
like  notice  to  each  non-residfint  lot  or  land  owner  by  pub-  g"""^;*'' 
lication  once  in  a  newspaper  printed  and  of  general  circu- 
lation ill  the  county  in  which  the  district  is  situated,  at 
least  two  weeks  before  the  day  set  for  hearing,  which  no- 
tice shall  be  verified  by  affidavit  of  the  printer  or  other 
l)erson  knowing  the  fact,  and  filed  with  the  clerk  on  or 
before  the  day  of  hearing.  No  further  notice  of  the  peti- 
tion or  the  proceedings  thereunder  shall  thereafter  be  re- 
quired.    (99  V.  491  §  3.) 

Section  3433.  At  the  time  and  place  specified  in  the  HearinB  a 
notice  for  hearing,  the  trustees  shall  meet  and  hear  any  and  "ictenn™' 
all  proof  oflFered  by  any  of  the  parties  affected  by  such 
improvement,  and  other  persons  competent  to  testify.  They 
shall  go  over  and  along  such  streets  and  public  ways,  and, 
by  actual  view  thereof,  and  of  the  premises  along  and  ad- 
jacent thereto  to  be  lighted  or  benefited  thereby,  determine 
the  necessity  thereof.  They  may  adjourn  from  time  to 
time  and  to  such  place  as  necessity  requires.  (99  v,  491 
§4-) 

Section  3434.     If  the  trustees  decide  for  such    im-   Number  o 
provement,  they   shall   specify  the  number  of  lights  they   jjshti  spet 
deem  necessary  for  properly  lighting  the  streets  and  public     '   ""  " 
ways  in  the  district,  determine  the  candle  power  thereof 
and  locate  the  points  where  the  lights  shall  be  located  and 
the  kind  of  supports  for  them.     (99  v.  491  §  4.) 

Section  343S-     Thereupon  the  trustees  shall  post    in   No,iee  tp 
three  of  the  most  conspicuous  public  places  in  the  district  wddere;  ai 
a  notice  specifying  the  number,  candle  power,  and  location   jection. 
of  such  lights,  the  kind  of  supports  therefor,  the  time,  which 
shall  not  be  less  than  thirty  days  from  the  posting  of  the 
notices,  and  the  place  the  trustees  will  receive  bids  to  fur- 
nish such  lights.    The  trustees  shall  accept  the  lowest  and 
best  bid,  if  the  successful  bidder  furnishes  a  bond  in  an 
amount  with  sureties  approved  by  them,  for  the  faithful 
furnishing  such   lights    according    to    specifications.     The 
trustees  may  reject  all  bids.     (99  v.  491  |  5.) 

Sect!on  3436.  On  accepting  such  hid  and  bond,  tlie  contraci, 
trustees  shall  enter  into  a  contract  with  the  successful  hid-  fJi4S*paj 
der  for  the  furnishing  of  such  lights  according  to  specifi- 
cations. The  contract  shall  not  be  for  a  longer  term  than 
ten  years.  The  expenses  of  maintaining  such  lights  and  of 
these  proceedings,  shall  he  paid  from  a  fund  raised  by 
levy  upon  the  lots  and  lands  in  the  district  as  hereinafter 
provided.     (99  v.  491  §  6.) 

Section  3437.  At  any  time  during  the  term  of  the  incrMse 
contract,  but  not  oftener  than  once  in  each  year,  unless  "^"^'  " 
mutually  satisfactory  to  both  parties  to  the  contract,  the 
trtistees  may  increase  the  number  of  lights  to  be  maintained 
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under  the  contract,  at  not  more  than  the  same  price  per 
light,  and  the  contract  shall  provide  for  such  change  in 
number  of  lights.     (99  v.  491  §  7.) 

inipeetor*.  SECTION  3438.     The  trustees  may  employ  inspectors  at 

such  times  as  they  deem  proper  to  test  such  lights  and  de- 
termine whether  they  comply  with  the  contract.  The  com- 
pensation of  such  inspectors  shall  be  paid  from  the  same 
fund.     (99  V.  492  §  8.) 

Certificate  to  SECTION  3439.     The  township  trustees  shall  certify  to 

■udlior;  u-  the  county  auditor  the  boundaries  of  such  district,  and  the 
noil  leTT-  auditor  shall  thereupon  certify  to  such  board  the  amount 
of  the  assessed  valuation  of  the  lots  and  lands  in  the  dis- 
trict, and  for  that  purpose  shall  apportion  the  valuation  of 
.  any  tract  of  land  lying  partly  within  and  partly  without  the 
district.  Thereupon  the  trustees  shall  make  each  year  a 
levy  necessary  to  raise  a  fund  sufficient  to  pay  such  main- 
tenance and  expenses  for  one  year,  as  nearly  as  practica- 
ble. The  amount  so  raised  shall  be  a  continuing  fund 
from  year  to  year,  and  the  levy  shall  be  varied  to  make  the 
receipts  and  disbursements  of  such  fund  equal,  as  nearly 
as  may  be.  Such  levy  shall  be  certified  to  the  auditor  and 
by  him  placed  upon  the  tax  list  and  duplicate  against  all 
lots  and  lands  in  ihe  district.     {99  v.  492  §  9.) 

For  limitations  upon  the  tax  rate,  see  G.  C.    5649-2. 
For   limitations   upon   the   amount   to   be   raised   by   taxation, 
see  G,  C-     5649-3, 

Compcnution  SECTION  3440.     All  officers  shall  receive  for  such  ser- 

p(  i^eiB.        vices  the  same  fees  allowed  for  other  similar  services,     (99 
y.  492  §  10.) 
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MUNICIPAL   SERVICE, 
Light,   power  tnd  beat 


DOCKS,    LANDINGS  AND  FERRIES. 
SMO,    Wlurvei  and  docks. 
SMI.    LiccDM  and  rerilation  o(  ferncs. 


BUILDINGS  AND  CONSTRUCTIONS, 
sen.    Signs,  electricity,  plumbiny. 
FRANCHISES. 


WIS. 


Sife. 


vable  and  Tailing  road. 


HEALTH   AND  SANITATION. 
setD.    Abatemcnl    of    nuiuDce;    nnoke 


Section  3615,  Each  municipal  corporation  shall  be  a 
body  politic  and  corporate,  which  shall  have  perpetual  suc- 
cession, may  use  a  common  seal,  sue  and  be  sued,  and  ac- 
quire property  by  purchase,  gift,  devise,  appropriation, 
lease,  or  lease  with  the  privilege  of  purchase,  for  any  mun- 
icipal purpose  authorized  by  law,  and  hold,  manage  and 
control  it  and  make  any  and  all  rules  and  regulations,  by 
ordinance  or  resolution,  that  may  be  required  to  carry  out 
fully  all  the  provisions  of  any  conveyance,  deed  or  will,  in- 
relation  to  any  gift  or  bequest,  or  the  provisions  of  any 
lease  by  which  it  may  acquire  property. 


APPLIED,  Cited,  Construed.  Referred  to,  etc. 

Perin  v.  Carey,  65  U,  S.  (24  How.)  465;  Sullivan  v.  Ur- 
bana,  3  Dec.  Rep.  554;  Bradford  v.  Cameron,  76,  C,  C.  A.  21, 
146  Fed.  21,  16  O.  F.  D.  310;  Newton  v.  Commissioners,  26  O. 
S.  618;  Lane  v.  State.  39  O.  S.  312;  Hendrickson  v,  Toledo,  8 
O.  C.  C.  (N.  S.)  355,  13  O.  C.  D.  256;  Young  v.  RushsylvanU. 
8  O.  C.  C.  75,  4  O.  C,  D.  319;  Railroad  v.  Cincinnati,  76  O,  S. 
481  (affirminit  Railroad  v.  Cincinnati.  4  O,  N.  P.  (N,  S.)  497, 
17  O.  D.  (tt.  P.)  689,  which  affirmed  Cincinnati  r.  Railroad, 
4  O.  N.  P.  fN.  S.)  217.  16  O.  D,  (N.  P,)  628);  Raynolda  v. 
Oeveland.  13  O.  D.  (N.  P.)  125  (reversed  in  Raynolda  v.  Oeve- 
land.  2  0.  C.  C.   (N.  S.)   139,  14  O.  C  D.  215), 


Nature  of   Municipal  Corpobation. 
Municipal   corporations  are  agencies  of  the  state:     Emmert 
V.  Elyria.  74  O,  S,  185   (affirming  Emmert  v.  Elyria,  6  O.  C.  C. 
(N.  S.)  381). 

The  rights  of  a  de  facto  municipality  to  perform  the  func- 
tions of  municipal  corporations  generally,  cannot  be  called  into 
Snestion  collateriUy,  hut  only  in  a  direct  proceeding  brought  by 
le  state  for  that  purpose :  In  re  Local  Option,  Plain  Qty,  W 
Bull.  468  (distinfTuishing  Atkinson  v.  Railway,  1,5  O.  S.  21;  Zanes- 
ville  V.  Gas  Light  Co.,  47  O.   S.  1), 

A  municipal  corporation  is  not  so  essentially  a  part  of  the 
state  that  the  statute  of  limitations  can  not  run  against  it:    Cleve- 
land V.  Railway.  8  O.  N.  P    (N.  S.l  457.  19  O.  D.   (N.  P.)  372. 
(85) 
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CONSTRL'CTION    AND   CLASSIFICATION   OF    PoWEHS    AND    LlABILlTtES. 

A  municipal  corporation  possesses  the  powers  which  are  ex- 
pressly conferred  upon  it,  and  those  which  are  implied  as  being 
necessary  to  the  exercise  of  the  powers  which. are  conferred  ex- 
pressly: Avery  v.  United  States,  !04  Fed,  711,  44  C,  C.  A.  161, 
12  O.  F.  D.  175;  see  to  the  same  effect.  Ravenna  v.  Penna.  Com- 
pany, 45  O.  S,  UR;  Elyria  Gas  &  Water  Company  v.  Elyria,  57 
0.  S.  374;  Columbus  v.  Schneider,  36  Bull.  2;  Reynolds  v.  Com- 
missioners, 5  O.  -lOi;  State  ex  rel.,  v.  Toledo,  13  O.  C.  D.  327; 
Collins  V.  Hatch,  18  O.  523;  Bancroft  v.  Wall,  6  O,  D.  (N.  P.) 
22.  29  Bull.  306;  Hengsl  v.  Cincinnati,  7  O.  N.  P.  1,  9  O.  D. 
(N.  P.)  730;  Edis  v.  Butler,  8  O.  N.  P-  183,  11  O.  D.  (N.  P.) 
245. 

If  an  act  is  outside  the  powers  of  a  municipal  corporation, 
the  fact  that  it  would  have  been  wise  to  grant  such  power  does 
not  render  such  act  valid :  Columbus  v.  Public  Service  Co.,  4 
O.  N.  P.  CN.  S.)  32il,  17  O.  D.   (N.  P.)  291, 

The  powers  of  a  municipal  corporation  are  to  be  divided 
into  two  general  classes :  those  of  a  governmental  character,  in 
the  exercise  of  which  the  public  corporation  is  exempt  from 
liability  and  is  not  restricted  by  statute  of  limitations,  except  as 
express  provision  may  be  made  therefor;  and  powers  of  a  pro- 
prietary character,  in  the  exercise  of  which  they  are  subject  to 
the  ordinary  liabilities  and  restrictions  of  natural  persona:  West- 
em  College  V,  Cleveland,  12  O.  S,  37.1;  Wheeler  v.  Cincinnati, 
19  O.  S.  19;  Cincinnati  v.  Cameron,  33  O.  S.  336;  Robinson  v. 
Greenville,  42  O.  S.  C25;  Frederick  v,  Columbus,  58  O.  S.  538; 
Rose  V.  Toledo,  1  0.  C.  C.  (N.  S,)  321,  14  0.  C.  D.  640;  Wright 
V.  Oherlin,  3  O.  C.  C.  (N,  S.)  242,  13  O,  C.  D.  509;  Green  v. 
Commissioners.  3  O.  C.  C.  (N.  S,)  212.  13  0.  C.  D.  43;  Ampt  v. 
Cincinnati,  2  O.  N.  P.  (N.  S,)  489,  15  O.  D.  (N,  P.)  237;  Bloom 
V.  Newark,  3  O.  N.  P,  (N,  S,)  480.  16  O.  D.  (N.  P.)  393;  West 
V.  Mt,  Washington.  9  0,  N.  P.  (N.  S.)  250. 

A  municipal  governmental  function  is  one  imposed  or  required 
for  tl>c  pri>tcctii)n  and  benefit  of  the  general  public,  not  having 
regard  to  anj^  particul.ir  benefit  to  be  derived  as  a  corporate  body, 
or  to  the  citizens  ccillei-tivelv  outside  their  relation  to  the  state: 
Bloom  V.  Newark.  3  O.  N.  P.  (N.  S.l  430,  Ifi  O-  O,  (N.  P.)  393. 

Municipal  proprietary  functions  are  exercised  for  the  im- 
provement of  the  territory  within  the  corporate  limits,  or  the  do- 
inft  of  such  thingi  -is  inure  to  the  benefit  pecuniarily  or  other- 
wise of  tlic  municipality :  Bloom  v,  Newark,  3  O.  N.  P,  (N.  S,) 
m).   V]  O.   n,   (N,   P.)   393. 

Power  to  .ic{juirc  land  and  build  water  works  is  "proprietary," 
and  not  •'giivcrnmcntal":  see  Ampt  v.  Cincinnati,  2  O.  N.  P.  (N. 
S.l    489,    \r>   O.    D,    (N.    P.)    237.   1   Hosea,   304. 

A  municipal  corpor:ition  is  liable  for  wrongs  or  torts  result- 
ing from  the  exercise  of  proprietary  functions,  if  a  natural  per- 
son in  his  private  capacity  would  be  liable  under  such  conditions; 
Bloom  V.  Newark.  3  O.  N.  P.  (N.  S.l  480.  16  0.  D.  (N.  P.)  393 
(citiuK  Robinson   v,  Greenville,  42  O.   S,  62.';y 

A  municipal  corporation  is  liable  for  the  negligent  acts  and 
omissions  of  a  superintendent  of  its  cemetery,  in  erecting  a  vault. 
whereby  an  inferior  servant  acting  under  the  directions  of  such 
superintendent  is  injured:    Toledo  v.  Cone,  41  O.  S.   149. 

A  municipal  corporation  has  only  .such  powers  as  are  ex- 
pressly conferred  upon  it  by  the  legislature,  and  such  as  are  rea- 
.wnably  necessary  and  proper  to  carry  into  execution  the  powers 
which  are  thus  expresslv  granted:  Bancroft  v.  Wall,  29  Bull. 
:«n<!;  Collins  v.  Hatch.  18  O,  523;  Bloom  v,  Xenia,  32  O.  S.  461; 
Ravenna  V.  Pennsvlvania  Co.,  45  O.  S.  118:  Gas  8f  Water  Co,  v. 
Elvria.  57  O.  S.  374:  Markley  v.  Mineral  City,  58  O.  S.  430  (see 
to  the  opposite  effect  on  this. point.  Kent  v.  Glass  Co.,  10  O.  C.  C. 
629.  5  n  C.  D,  107):  State  v.  Carter.  67  0,  S.  422;  Railway  v. 
Elyria.  69  0.  S.  414  (affirming  and  modifying,  Elyria  v.  Railway. 
13  O.  C.  D.  482.  which  on  appeal  affirmed  Elvria  v.  Railway.  12 
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O.  D.  (N.  P.)  609)  ;  Townseiid  v.  Circleville.  78  O.  S.  122:  Wells- 
vilk  V.  O'Connor,  1  O.  C.  C.  (N.  S.)  -253,  14  0.  C  D  68S;  On- 
cinnati  v.  Gasa,  1  O.  N.  P.   (N,  S.)   1C9.  13  0.  D.    (N.  P.)  708. 

A  more  liberal  rule  of  construction  is  permitted  where  a 
municipal  corporation  has  received  beneliis  under  a  contract  which 
hafi  been  performed  by  the  :idversary  party  and  is  endeavoring 
to  set  up  a  want  of  power  in  order  to  prevent  (»aying  therefor ; 
Bank  v.  Chillicolhe  7  O.  (pt.  -J)  31. 

If  a  municipal  corporation  has  borrowed  money  and  has 
actually  received  the  same,  and  the  question  involved  is  whether 
such  corporation  can  be  compelled  to  repay  such  loan,  a  more 
liberal  rule  of  construction  of  corporate  [Hnvers  will  be  adopted: 
Bank  v.  Chillicothe.  7  O.  (pt  2)  31. 

Statutory  provisions  which  confer  general  powers  are  to  be 
restricted  to  those  of  like  character  which  are  granted  specifically, 
if  such  construction  can  be  given  in  accordance  with  the  apparent 
intention  of  the  legislature:  Wellsville  v.  O'Connor,  1  O.  C.  C. 
(N.  S.)   253,  14  O.  C.  D.  689. 

When  valid  special  acts  could  confer  corporate  powers,  such 
corporate  powers  were  to  be  exercised  in  accordance  with  the 
limitations  imposed  by  the  general  statutes  in  the  absence  of  stie- 
cific  provision  to  the  contrary  in  such  special  law ;  Defiance  v. 
Schmidt,  59  C.  C,  A.  159.  123  Fed.  I,  14  O.  F,  D,  408. 

Municipal  corporations  in  Ohio  have  only  such  police  power 
as  is  expressly  granted  or  clearly  implied  :  Townsend  v.  Circle- 
ville, 78  0.  S.  122. 

The  extent  of  a  grant  of  police  power  and  the  reasonable- 
ness of  its  exercise  are  questions  for  the  court :  Sanning  v.  Cin- 
cinnati, 81  0.  S,  142. 

The  legislature  may  delegate  right  to  exercise  the  police 
power  In  eftect  purposes  of  organization  of  a  municipal  corpora- 
tion:      Sanning  v.   Cincinnati,  81   O.   S.    14:^. 


A  municipal  corporation  may  acquire  land  to  extend  its 
system  of  waterworks:'  Dayton  v.  Railway,  12  O.  D.  (N.  P.) 
258   (affirmed  on  appeal,  Dayton  v.   Railway,   16  O,  C.   D.  736). 

The  board  of  water  works  trustees  have  no  power  under 
this  section  to  purchase  or  to  lease  real  property ;  Dayton  v. 
Cooper  Hydraulic  Co..  7  O.  N.  P.  495.  10  O,  D.  (N,  P.)  192. 

A  municipal  corporation  has  no  power  to  lease  a  turnpike 
within  its  limits  from  a  turnpike  company,  and  to  pay  rental 
therefor;  and  no  action  for  such  rental  can  be  maintained  against 
a  municipal  corporation;  Extension  of  Road  Co.  v.  Cincinnati, 
13  O.  D.  (N.  P.)  214;  see  apparently  to  the  contrary  eflfect,  State 
ex  rel,.  v.  Extension  of  Road  Co.,  21  O.  C,  C.  662,  sub  nomine, 
Bader  v.  Extension  of  Road  Co.,   12  O.  C.  D,  319. 

If  properly  upon  which  a  municipal  corporation  holds  a 
lien  is  sold,  such  municipal  corporation  may  buy  it  in  to  protect 
its  interest:     Columbus  v.  Schneider,  36  Bull.  2. 

A  municipal  corporation  ma^  take  realty  by  devise  in  trust 
for  an  educational  institution :  State  ex  rel.,  v.  Toledo,  3  O.  C. 
C.  (N.  S.)  4fi8.  13  O.  C.  D.  327;  Cincinnati  v-  McMicken,  6  0. 
C.  C.  188,  3  O.  C.  D.  409  (affirmed  without  report,  39  Bull.  168). 

See,  also,   G.   C.     4001,  et  seq. 

As  to  the  power  of  the  city  of  Cleveland,  under  former 
legislation  to  acquire  and  hold  real  properly  for  corporate  pur- 
poses, see  Avery  v.  United  States,  44  C.  C.  A.  161,  104  Fed.  711, 
12  O.  F.   D.   175. 

A  municipal  corporation  has  no  power  to  expend  funds  raised 
by  taxation  for  the  purchase  of  land  to  be  given  away  as  an  in- 
ducement to  the  grantee  to  locate  a  manufacturing  plant  within 
the  limits  of  such  municipal  corporation:  Markley  v.  Mineral  City, 
58  O.  S,  430;  see  to  the  opposite  effect,  Kent  v.  Glass  Co.,  10  0. 
C.  C.  629,  5  O.  C.  D.  107. 
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If  i.  municipal  corporation  sues  to  set  aside  a  conveyance 
by  it  of  land  without  consideration  moving  to  the  municipal  cor- 
poiation,  which  has  been  conveyed  for  the  purpose  of  inducing 
the  grantee  to  locate  a  manufacturing  plant  in  such  municipal  cor- 
poration, equity  will  deny  such  relief  and  will  leave  the  parties  in 
the  position  in  which  it  finds  them :  Markley  v.  Mineral  Gty, 
58  O.  S.  43(t;  see  to  the  opiiosite  effect,  Kent  v.  Glass  Co.,  10 
O.  C.  C.  029,  5  O.  C.  D.  107. 

A  municipal  corporation  has  no  power  to  appropriate  public 
money  raised  by  taxation  for  paying  expenses  for  entertaining 
guests:     Stem  v,  Cincinnaii,  G  O.  N.  P.  15,  9  O.  D.   (N.  P.)  45, 

An  intention  by  a  railroad  company  to  dedicate  a  street  is 
not  clearly  shown  by  proof  Ihat  a  way  over  its  tracks  and  unen- 
closed lands  had  been  used  for  about  forty  years  by  the  public,  ' 
when  during  the  entire  time  the  way  was  maintained  by  the  com- 
pany, and  was  used  by  its  patrons,  and  the  use  by  the  public  was 
merely  permissive :     Railroad  Company  v.   Roseville,  76  0.  S.   108. 

An  acceptance  by  a  city  or  village,  of  the  dedication  of  a 
street  can  not  be  shown  by  proof  of  user  by  the  public,  but  it  is 
essential  that  acts  of  acceptance  by  its  proper  officials  be  shown : 
Railroad  v.  Roseville,  76  O.  S.  108. 

When  a  railroad  company  maintains  a  slreet  or  wav  over  its 
tracks  and  unenclosed  land  for  about  forty  years,  for  the  use  of 
its  patrons,  and  incidentally  it  is  used  also  by  the  public,  the 
presumption  is  ihat  the  user  was  permissive :  Railroad  v.  Rose- 
ville, 76  O.  S.  108. 

Property  which  belongs  to  a  municipal  corporation  is  subject 
to  taxation  unless  it  is  used  in  the  exercise  of  its  piiblic  functions: 
Cincinnati  v.  Lewis,  06  O.  S.  49;  Zurastein  v.  Mining  Company, 
54  0.  S.  264, 

For  the  right  to  issue  execution  against  the  property  of  a 
municipal  corporation,  see  State,  ex  rel.,  v.  Holden,  12  0.  D.  (N. 
P.)   91. 

On  the  question  of  the  power  of  a  municipal  corporation  to 
acquire,   hold,   sell   and   lease   real   estate,   see  note  to   G.   C.     3631. 

For  the  validity  and  effect  of  statutes  authorizing  cities  of 
the  first  grade  of  the  first  class  (Cincinnati)  to  construct  railway, 
see  Toledo  Consolidated  R.  Company  v.  Toledo  Electric  Ry.  Com- 
pany, 6  O.  C.  C.  363,  3  O.  C.  D.  4!)3  (affirmed.  50  O.  S.  603:  31 
Bull.  348);  Cincinnati  v.  Dexter,  55  O.  S.  93;  Thomas  v.  Rswl- 
way  Co.,  91  Federal  195.  12  O.  F.  D.  263;  Railway  Trustees  v. 
Haas.  42  O.  S-  239;  Railway  v.  Railway,  16  O,  D.  (N.  P.)  777; 
Cincinnati  v.  Ferguson.  12  O.  D.  (N.  P.)  439;  Cincinnati  v. 
Ferguson,   11   O.   D.    (N.   P.)    101;   Giickcnberger  v.   Dexter.   17  0. 

C.  C.   115,   9  O.   C.   D.   667    (affirmed,   Cincinnati   v.   Guckenberger, 
60  O.  S.  353) ;  Cincinnati  v.  Dexter,  55  O.  S.  93. 

For  the  validity  of  other  statutes  authorizing  municipal  cor- 
porations to  construct  railways,  see  Railway  Co.  v.  Treasurer,  53 
O.   S.  386;   Railway  Co..  v.   Railway  Co.,  6  O.   C.   C.  362,  3  O.  C. 

D.  493  (affirmed.  50  O.  S.  603,  31  Bull.  348);  Stewart  v.  Norwalk, 
22  O.  S.  333. 

For  the  power  of  a  municipal  corporation  to  abolish  grade 
crossings,  see  G.  C.    8863.  et  seq. 

Power  to  Dispose  of  Property. 

Under  this  section,  a  city  or  village  has  power  to  sell  its  gas 
plant;  Thompson  v,  Nemever.  59  O.  S.  486;  Kerlin  Bros.  v. 
Toledo,  20  O.  C.  C.  603,  II  O.  C  D.  56. 

The  power  to  sell  property  rests  with  the  council  and  can 
not  be  delegated:  Kerlin  Bros.  v.  Toledo,  20  O.  C.  C.  603,  11 
O.  C,  D.  56, 

A  city  may  sell  its  property  if  its  officers  who  are  authorized 
to  represent  it  for  that  purpose  think  such  sale  is  for  the  best 
interest  of  the  city:   Thompson  v.  Nemeyer,  59  0,  S,  486. 

A  municipal  corporation  has  no  power  under  this  section  to 
grant  to  an  electric  light  company  the  power  to  erect  and  main- 
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tain  in  the  streets,  alleys  and  other  public  grounds,  the  poles  and 
appurtenances  which  are  necessary  to  furnish  light  by  means  of 
electricity;  and  if  such  power  is  not  conferred  by  other  sections 
of  the  statute,  with  reference  to  municipal  corporations,  it  does 
not  exist:  Brush  Electric  Light  Co.  v,  Jones  Electric  Light  Co., 
5  O,  C.  C,  340,  3  O.  C-  D.  168  (affirmed,  without  report,  29 
Bull.  72). 

Police  Powers. 

A  municipal  corporation  can  exercise  only  such  police  powers 
as  ate  expressly  conferred  upon  it,  or  sucn  as  are  reasonably 
necessary  and  proper  for  carrying  into  execution  the  powers  which 
are  expressly  conferred  ;  Ravenna  v.  Pennsylvania  Co.,  45  O.  S. 
118;  Townsend  v.  Circleville,  78  O.  S.  12-2;  Wellsville  v.  O'Connor, 
1  0.  C.  C.  (N.  S.)  253,  14  0.  C.  D.  689;  Cleveland  v.  Malm,  5 
0.  N.  P.  203,  7  O.  D.  (N.  P.)  124;  Cleveland  v.  Bryan,  8  O.  N. 
P.  552,  II  O.  D.  (N.  P.)  473;  Railway  &  Light  Co.  v.  Columbus, 
10  O.  N.  P.  (N.  S.)  161;  see,  also,  Banning  v,  Cincinnati,  81  O. 
S.  142. 

In  Columbus  v.  Railway,  2  O.  C.  C.  (N.  S.)  305,  15  O.  C.  D, 
663,  it  was  held,  however,  that  a  corporation  had  power  to  make 
a  contract  with  a  railroad  company  for  the  erection  of  buildings 
upon  the  sides  of  a  viaduct  for  the  ornamentation  thereof,  to  the 
same  extent  that  an  individual  could  have  made  a  similar  contract. 


ESTOPPEU 

It  has  been  said  that  if  a  municipal  corporation  has  power 
to  act  under  proper  circumstances,  it  may  be  estopped  as  to  per- 
sons dealing  with  it  from  averring  that  the  circumstances  under 
which  it  had  such  power  to  act  did  not  exist;  while  if  it  had  no 
power  to  act  under  any  circumstances,  it  can  not  be  estopped  to 
deny  such  want  of  power;  Cleveland  v.  State  Bank,  16  O.  S, 
236;  Railroad  v.  Cincinnati,  76  O.  S,  481  (affirming  Railroad  v. 
Cincinnati,  4  O.  N.  P.  (N.  S.)  497,  17  O-  D,  (N.  P.)  689,  which 
affirmed  Cincinnati  v.  Railroad,  4  O.  N.  P.  fN.  S.)  217.  16  0.  D. 
(N.  P.)  628);  Horstman  v.  Street  Railway,  12  O.  D.  (N.  P.)  756. 

However  it  has  been  held  thit  where  a  municipal  corporation 
has  entered  into  a  contract  with  an  individual  under  and  by  virtue 
of  a  statute  which  is  unconstitutional  and  the  subject-matter  of 
the  contract  is  not  ultra  vires,  illegal  or  malum  prohibitum,  and  that 
facts  are  such,  as  against  the  corpiration,  as  would  estop  an  indi- 
vidual from  setting  up  as  a  defenLC  the  unconstitutionality  of  Uie 
statute,  the  municcpal  corporation  will  also  be  ^o  estopped;  Mt. 
Vernon  v.  State  ex  rel..  71  O,  S.  423. 

See,  also.  G-  C.  4328  to  4334. 

If  a  statute  is  enacted  for  the  protection  of  the  taxpayers  and 
is  intended  to  secure  to  them  the  benefit  of  comnetitive  bidding,  the 
conduct  of  the  officers  of  a  municipal  corporation  can  not  Operate 
as  an  estoppel;  to  prevent  the  corporation  from  alleging  that  such 
statutes  were  not  complied  with  r  Carthage  v.  Diekmeier,  79  O.  S. 
323 ;  see.  also,  Bridjie  Company  v.  Campbell,  60  O.  S.  4fM!  (affirm- 
inif  Bridge  Co.  v.  Walters,  3  O.  N.  P.  176,  4  O.  D.  (N.  P.)  1341 ; 
Wellston  V.  Morgan.  6.5  O.  S.  219;  Pittlnger  v,  Wellsville.  75 
O.  S.  508. 

Persons  who  deal  with  a  municinal  corporation  may  be  estop- 
ped to  chim  that  the  statutes  under  which  the  transaction  in 
question  was  had  was  iinconBtitutinnnl ;  State,  ex  rel..  v.  Mitchell. 
31  0.  S.  .■592 ;  Tone  v,  Tohimhus.  30  O.  S.  2fi|  ;  Mott  v.  Hubbard. 
■W  O,  S.  199 ;  sec.  also,  Findlay  v.  Pendleton,  62  0.  S,  80. 

Tf  municipal  bonds  recite  the  purpose  for  which  the^  are 
issued,  which  is  in  fact  a  valid  and  lawful  purpose,  a  municipal 
corporation  is  estopped  as  against  the  bona  fide  holder  to  allege 
that  thev  wore  in  fact  issued  fi>r  a  different  purpose,  which  was 
unlawful:  Defiance  v,  Schmidt,  ."i!!  C,  C,  A.  150.  123  Fed.  1,  14  ■ 
O.  F.  D.  408. 
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Municipal   Corporation   and    Riparian    Owner. 

A  municipal  corporation  wliicii  is  situated  upon  a  natural 
Oowing  stream  is  in  its  corporate  capacity  a  rinarian  proprietor 
with  all  the  rights  and  liabilities  of  such  proprietor ;  and  it  hai: 
all  the  right  to  use  from  such  stream  all  the  water  which  it  needs 
•  forits  own  proper  purposes  and  for  the  domestic  use  of  its  in- 
habitants; and  3  lower  proprietor  who  uses  the  water  of  such 
stream  for  power  has  no  right  of  action  against  such  municipal 
corporation  for  diverting  water  for  such  purpose :  Canton  v. 
Schock,  66  O.  S.  19. 

Powers  by  SECTION  3616.     All  municipal  corporations  shall  have 

ordinance  or     the  general  powers  mentioned  in  this  chapter,  and  council 
ma  u  ion.        ^^^  provide  by  ordinance  or  resolution   for  the  exercise 
and  enforcement  of  them.     (99  v.  5  §  7;  96  v.  26  §  8.) 

As  to  cemeteries,  see  G.  C.     4154.  et  seq. 

As  to  licenses,  see  G.  C.    3669,  «  seq. 

As  to  peace  and  morals,  see  G,  C.    3657,  et  seq. 

As  to  inspection,  weights  and  measures,  see  G.  C.  3651  and 
3652. 

As  to  health  and  sanitation,  see  G,  C.  3646,  et  seq. 

As  to  docks,  landings  and  ferries,  see  G.  C.     3640,  et  seq. 

As  to  buildings  and  con  struct)  on «.  see  G.  C.    3636,  et  seq. 

As  to  streets  and  parks,  see  G.  C.  3629.  et  seq. 

Cited:  Sterling  v.  Bowling  Green.  16  O.  C.  D.  581;  Smith 
V.  Rockford,  4  O,  N.  P.  (N.  S.)  513,  17  0.  D.  fN.  P.)  649 
(affirmed.  Smith  v.  Rockford  9  O.  C.  C  (N.  S.l  465,  19  O.  C.  D. 
478)  ;  Railroad  v.  Cincinnati,  76  O.  S.  481  (affirminK  Railroad  v. 
Cincinnati,  4  O.  N.  P.  (N.  S.l  497,  17  O.  D,  (N.  P.)  6R9,  which 
affirmed  Cincinnati  v.  Railroad,  4  O.  N.  P,  (N,  S.l  217,  16  O.  D, 
fN.  P.l  628). 

A  miinicioal  corporation  has  only  such  powers  as  are  ex- 
pressly granted  by  statute,  and  such  ai?  are  reasonably  necessary 
avd  proper  for  carrying  into  execution  the  powers  expressly 
granted:  Ravenna  v.  Pennsylvania  Co.,  45  O.  S.  118- 

A  municipal  corporation  has  no  power  in  the  absence  of  statu- 
tory authority  to  compel  a  railroad  company  to  maintain  a  watch- 
man at  street  crossings,  within  the  limits  of  such  municipal  cor- 
poration, in  order  to  warn  passersby  of  the  approach  of  trains : 
Ravenna  v.  Pennsylvania  Co.,  4-')  O.  S.  llfi. 

An  ordinance  of  a  municipal  corporation  which  prohibits  the 
opening  of  shops  or  other  places  of  business  for  the  purpose  of 
business  on  Sunday,  under  penalty  of  a  fine,  and  does  not  make 
an  exception  of  cases  of  charily  or  necessity  and  doe^  not  exempt 
from  its  operation  persons  who  conscientiousU-  observe  the  sev- 
enth day  of  the  week  as  the  Sahhath  is  void,  as  being  inconsistent 
with  the  laws  of  the  state:  Canton  v.  Xist,  0  O,  S.  440;  Strauss 
V.  Conneaut.  3  0,  C.  C.  fN.  S.)  44:..  la  O-  C.  T>.  33ii. 

An  ordinance  which  forbids  hacknien  from  solicitmg  pat- 
ronage on  any  railroad  platform  or  ground  used  for  railroad  pur- 
poses, and  forbids  persons  from  recommending  specific  hotels  or 
soliciting  patronage  therefor,  is  not  unreasonable  and  is  not  an 
invasion  of  public  ricbts,  nor  is  it  an  unreasonable  restraint  of 
trade:     Moerder  v.  Fremont,  19  O.  C.  C,  394.  10  O,  C,  D,  501- 

Under  this  section  a  village  has  power  to  provide  that  sewer 
assessments  are  to  be  paid  to  the  clerk,  and  that  he  is  to  pay  them 
into  a  fund  to  be  created  to  meet  the  costs  and  expenses  of  con- 
struction or  repair  of  sewers;  and  a  clerk  who  collects  assess- 
ments under  such  ordinance  is  charged  with  such  funds  within 
the  meaning  of  G,  C.  12S73:  and  if  he  fraudulently  converts  sticli 
funds  to  his  own  use.  he  is  guiltv  of  embezzlement  under  such 
section  ;     State  v.  Carter.  67  O.   S.  455. 

For  cases  involving  the  validitv  and  effect  of  municipal  ordi- 
nances, see  Cleveland  v.  Lenze,  27  O.  S.  383;  Lowden  v.  Cincin- 
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nati,  13  Dec.  Rep.  125,  2  D.  203;  Bliss  v.  Kraus.  16  O.  S.  54;  Rail- 
way V.  Cincinnati,  ^  Dec.  Rep.  ti'Jb.  16  Bull.  36T  (affirmed  by  the 
supreme  court,  wiiliout  reiiori);  Marietta  v.  Fearing,  4  O.  427; 
Lima  Gas  Cn.  v.  Lima,  4  O.  C.  C.  22,  2  O.  C.  D.  396;  Wellston 
V.  Morgan.  (iS  C).  S.  I'lJf;  Drott  v.  Riverside,  4  O.  C.  C.  312,  2 
<.),  C.  I).  5G.5;  Chambers  v.  Insurance  Co..  12  Dec.  Rep,  650,  1  D. 
■<fJ7,  ■>  Gaz.  37;  Veigel  v,  Lukeiiheimer,  9  Dec.  Rep.  650,  10  Bull. 
2!)3 ;  Clark  v.  Fry.  tf  O.  S.  SjM ;  Meek  v.  Penna.  Co.,  38  O.  S.  632 ; 
Railway  v.  Herrick.  -1!)  O.  S.  25;  Becker  v.  Railway,  2  O.  D.  (N. 
P.)  137,  1  O.  N.  P.  359;  Bell  v.  Pistorius.  18  O.  C.  C.  73,  9  O. 
C.  D.  S6H:  Hfipp  V.  Parmalee.  11  0.  C.  D.  24;  Lake  Shore  Ry. 
V.  Ehlert,  l!l  O.  C.  C  ITT.  10  0.  C.  D.  443;  Ulrich  v.  Railway, 
10  0.  C.  C,  635,  5  O.  C.  D.  Ill;  Railway  v.  Murphy,  17  O.  C.  C 
223,  9  O.  C.  D.  T03;  Watson  v.  Railway,  8  O.  N.  P.  18.  10  O.  D. 
(N.  P.)  454;  Penna,  Co.  v.  Trainer,  18  O.  C,  C,  716,  7  O.  C,  D. 
5t!8;  E.  Cleveland  Ry,  v,  Rosencrans,  1  O.  S,  U,  140,  24  Bull.  220; 
Han  V.  Devereaut,  41  O.  S.  565;  Guilder  v.  Stale.  4  O.  C,  C. 
(N.  S.)  73.  lli  0,  C,  D,  2-'I  ;  Ampt.  v,  Cincinnati.  3  0.  N.  P.  223. 
4  O,  D.  (K.  P.)  ITti;  Columbus  v.  Barr,  21  O.  D,  (N,  P.)  165; 
Green  v.  Railway,  21  O.  I),  (N,  P,)  190;  Bramley  v.  Euclid,  2 
0.  N,  P,  (N.  S,)  .'.(IS.  15  O,  D.  CN.  P,)  155;  Wolf  v.  Columbus, 
10  O.  N,  P.  (X,  S,)  19(i;  Gas  and  Fuel  Co,  v,  Columbus,  16  O,  D, 
(N.  P,)  359;  Cadwell  v,  Cleveland,  56  Bull.  19T, 

For  cases  involving  the  validity,  nature,  and  effect  of  reso- 
lutions, see  Kerlin  Bros,  v,  Toledo.  20  O.  C.  C.  603.  11  O.  C.  D. 
56;  Blanchard  V,  Bissell.  11  O.  S.  9fi;  Hubbard  v,  Norton,  28  O. 
S,   116;   Commissioners   v.   Cambridge,   T   0.   C.  C,   72.  3  O,   C.   D. 


Section  .1618.  To  establish,  maintain  and  operate  j^m 
municipal  lighting,  power  and  heating  plants,  and  to  fur-  «w 
nish  the  municipality  and  the  inhabitants  thereof  with  light, 
power  and  heat,  to  procure  everything  necessary  therefor, 
and  to  ac(|uire  by  purchase,  lease  or  otherwise,  the  neces- 
sary lands  for  such  purposes,  within  and  without  the  mu- 
nicipality.    <gg  V.  34  §  7-0.) 

See.  also.  G,  C,  3flP2  et  se<j. 

Cited;  Gasrgbt  Cc,  v.  Findlav.  2  O,  C  C.  237.  1  O.  C  D, 
163;  Varyan  v,  Toledo.  8  O.  C.  C.  (N.  S.)  I.  18  O,  C.  D,  259 
(affirmed,  without  report.  Yarv.in  v,  Toledo,  TG  0.  S.  584)  ;  Coke 
Co,  V,  Hamilton,  -IT  Fed    3-'2.  fi  O,  F.   D,  2r^. 

In  the  original  form  of  this  sMliite,  a  municipal  corporation 
was  not  authorized  10  furnish  electricity  to  private  individuals: 
Jackson  v.   Nelsonville.  77  O,   S.  (i:tT, 

This  section  Cf^nfer.?  the  onlv  aythority  which  council  pos- 
sesses for  lighting  streets;  and  this  power  must  be  exercised  by 
oniinance:     Sh.iw  v,  Jones,  4  O,  N,  P,  372.  6  O,  D,   (N,  P,>  453, 

.All  electric  lighting  company  cannot  acquire  by  estoppel  the 
riijht  to  make  use  of  the  poles  belonging  to  a  municipal  corpora- 
lion:  Columbus  v.  Public  Service  Co.,  4  O,  N,  P.  (N,  S.)  329. 
17  O.  D,   (N.   P,)   291. 

This  section  dries  not  authorize  a  municipal  corporation  to 
gram  to  a  private  corporation  the  right  to  erect  poles  and  the 
appliances  nece'i^rv  for  electric  lighting  in  the  streets  and  other 
PuMic  grounds:  Brush  Electric  Light  Co,  v,  Jones  Electric  Co,. 
5  O.   C.  C.  34n,  3  O,   C,   n.    UM'. 

Skction  3618-1.     That     any     municipal     corporation   (-,„ 

owning  a  municipal  gas  plant  or  system  of  gas  distribution   to  p 
shall  have  the  power  to  purchase  gas.  natural  or  artificial, 
and  to  furnish  the  same  to  said  municipality  and  the  in- 
habitants thereof  for  the  purposes  of  light,  power  and  heat. 
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To  carry  out  the  power  herein  conferred,  any  such  munici- 
pality is  hereby  authorized  to  make  and  execute  a  contract 
to  purchase  such  gas  through  its  appropriate  boards  or  offi- 
cers for  any  period  not  exceeding  teii  years,  upon  the  coun- 
cil of  such  municipality  authorizing  and  directing  such  con- 
tract to  be  made.  Any  such  municipality  may  furnish  and 
supply  to  its  inhabitants  any  gas,  natural  or  artificial,  so 
purchased,  on  such  terms  and  under  such  regulations  as 
may  be  determined  by  the  proper  officers  and  authorities 
of  said  municipality. 

Section  3619,  To  provide  for  a  supply  of  water,  by 
the  construction  of  wells,  pumps,  cisterns,  aqueducts,  water 
pipes,  reservoirs,  and  water-works,  for  the  protection 
thereof,  and  to  prevent  unnecessary  waste  of  water,  and 
the  pollution  thereof.  To  apply  moneys  received  as  charges 
for  water  to  the  maintenance,  construction,  enlargement 
and  extension  of  the  works,  and  to  the  extinguishment  of 
any  indebtedness  created  therefor.     (99  v.  34  §  7-0.) 

A  municipal  corporation  has  general  authority  to  provide  for 
the  supply  of  water  and  for  the  construction  of  waterworks:  Day- 
ton Y.  Railway,  12  O.  D.  (N.  P.)  256. 

A  municipal  corporation  which  is  situated  upon  a  natural 
Sowing  stream  is  in  its  corporate  capacity  a  riparian  proprietor, 
and  it  has  the  right  and  is  subject  to  the  liabilities  of  such  pro- 
prietor:   Canton  v.  Shock,  66  O.  S.  19. 

A  municipal  corporation  situated  upon  a  natural  flowing 
stream  may  use  from  such  stream  all  the  water  necessary  for  its 
own  proper  purposes  and  it  may  furnish  its  inhabitants  with  water 
for  domestic  purposes,  and  if  in  making  such  use  so  much  water 
is  taken  from  the  stream  that  a  riparian  proprietor  of  the  lower 
part  of  the  stream,  who  uses  the  water  of  such  stream  for  power, 
is  unable  to  obtain  a  sufficient  supply  of  water  for  such  purposes, 
he  has  no  right  of  action  against  the  municipal  corporation:  Can- 
ton V.  Shock.  66  0.  S,  !0. 

A  municipal  corporation  situated  upon  a  natural  flowing 
stream  has  no  right  to  divert  witer  from  such  stream  to  supply 
persons  who  live  outside  of  such  municipality;  nor  can  such  mu- 
nicipal corporation  furnish  10  factories  for  purposes  of  power 
more  than  a  reasonable  amount  of  water,  the  water  in  such  stream 
in  such  cases  to  be  divided  between  the  upper  and  lower  factories 
in  a  reasonable  proportion  with  reference  to  all  the  circumstances 
of  the  case:     Canton  v.  Shock.  6G  O.  S.  If). 

If  a  municipal  corporation  causes  its  sewage  to  be  emptied 
into  a  natural  watercimrse  and  thereby  creates  a  nuisance  which 
inflicts  special  and  substantial  damages  upon  a  lower  riparian  pro- 
prietor, and  it  does  not  make  a  legal  appropriation  of  such  right 
by  a  proceeding  in  which  such  owner  was  given  an  onportunity  to 
obtain  compensation,  such  municipal  corporation  is  liable  to  such 
owner  for  damages:  Mansfield  v,  Balliet,  65  O.  S.  451  (Follow- 
ing and  approving  Rhodes  v.  Cleveland,  10  O.  159), 

Under  former  statutes  on  this  subject,  it  was  held  that  the 
trustees  of  waterworks  might  make  a  contract  with  the  owner 
of  a  mill  for  a  part  of  the  water  belonging  to  him  to  be  taken 
from  him  from  the  slack  water  above  the  dam  of  such  mill  owner: 
Fremont  v,  June,  8  O-  C  C.  124,  4  O.  C.  D.  3-20- 

Property  which  does  not  adjoin,  abut  or  bound  on  the  street 
on  which  water  pipe  has  been  laid  can  not  be  assessed  to  pay  in- 
terest on  mnnev  borrowed  to  erect  waterworks:  Wheeler  v.  Treas- 
urer, 3  0.  C,  C.  5tli5.  2  O.  C.  D.  345, 

See.  also,  G.  C.  3812. 
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A  municipal  corporation  has  no  power  to  5x  and  collect 
water  rents,  except  such  as  is  given  by  statute :  Ramsey  v.  Co- 
lumbus. 1-i  O.  D.  (N.  P.)  725. 

Water  rents  are  nol  taxes:     Alter  v.  Cincinnati,  56  O.  S.  47. 
Water  rent  is  said  to  be  an  assessment  rather  than  a  tax: 
Alter  V.   Cincinnati.  5(i   O.   S.  47;   Gallipolis  v.   Trustees,  2   O.   N. 
P.  Ifll,  4  O.   D.    t.N.   P.)   101. 

It  is  a  liability  which  is  essenlially  contractible  in  its  char- 
acter; but  under  statutory  provision  therefor,  the  property  against 
which  such  water  rent  is  levied  may  be  sold  for  the  payment 
thereof:  Alter  v.  Cincinnati,  56  O,  S.  47;  Gallipolis  v.  Trustees, 
■>  0.  N.  P.  llil,  4  O.  D.  (N.  P.)  101. 
See  P.  G.  C.  3958. 

This  section  applies  to  public  corporations  and  not  to  private 
corporations:  State,  ex  rel.,  v.  Water  Co.,  5  O.  C.  C.  68,  3  O. 
C.  D.  30. 

Municipal  corporations  in  this  statute  are  authorized  to  con- 
struct waterworks  and  to  supply  water  to  their  inhabitants,  and  to 
collect  tnoney  far  the  water  thus  supplied.  A  regulation  which 
provides  that  if  any  person  refuses  to  pay  water  rent  when  due, 
the  water  may  be  turned  off,  and  that  it  is  not  to  be  turned  on 
again  until  all  back  rent  and  damages  are  paid,  and  the  additional 
sum  of  one  dollar  is  paid  for  turning  such  water  on  and  off,  is  a 
reasonable  regulation  and  may  be  enforced:  Mansfield  v.  Manu- 
facturing Co.,  82  O.  S.  216. 

The  city  officials  who  are  given  authority  to  determine  the 
amount  of  water  rent  can  not  make  such  determination  as  a 
finality :  but  if  the  amount  accepted  by  them  is  unreasonable,  a 
consumer  may  dispute  the  correctness  of  their  charges  t»  an  appli- 
cation to  the  courts  to  determine  the  amount  which  is  due,  and  to 
restrain  the  enforcement  of  a  rule  which  provides  for  turning  the 
water  ofT  if  the  water  rent  is  unpaid,  until  the  amount,  which  is 
due  can  be  determined;  Mansfield  v.  Manufacturing  Co.,  82  O.  S. 
216. 

Section  3637.  To  regulate  the  erection  of  fences,  _  _^  ^^ 
bill  boards,  signs,  and  other  structures,  within  the  corpor-  }^t?.  IS]m^^ 
ate  limits,  and  to  provide  for  the  removal  and  repair  of 
insecure  bill  boards,  signs  and  other  structures;  to  regu- 
late the  construction  and  repair  of  wires,  poles,  plants  and 
all  equipment  to  be  used  for  the  generation  and  applica- 
tion of  electricity;  to  provide  for  the  licensing  of  house 
movers,  plumbers  and  sewer  tappers  and  vault  cleaners. 
(99  V.  6  §  7m.) 

Under  this  section,  the  council  of  a  municipal  corporation 
has  the  right  to  regulate  billboards,  as  well  as  other  structures,  in 
order  to  protect  the  safety  and  welfare  of  the  community;  Cusack 
Co.  V.  Cincinnati.  9  O.  N.  P.   (N.  S.)  466. 

Under  this  section  council  cannot  regulate  existing  billboards  if 
they  were  not  in  violation  of  any  existing  ordinance  when  erected, 
unless  they  are  out  of  repair  and  a  menace  to  public  safety: 
Cusack  Co,  V.  Cincinnali.  9  O.  N.  P.  (N.  S.)  466. 

Council  may  prescribe  rules  tor  the  erection  of  future  bill- 
boards, but  such  rules  must  be  reasonable  and  uniform  in  their 
application  to  all  subjects  of  like  character.  For  examole,  they 
must  not  make  one  rule  for  the  erection  of  a  billboard  and  another 
for  (he  erection  of  a  fence,  which  is  of  like  general  character  with 
a  billboard:     Cusack   Co.   v.   Cincinnati.  9  0.   N.    P.    <N.   S.)   466. 

Council  may  require  signs  and  billboards  constructed  within 
fire  limits  to  he  made  entirely  of  metal:  Cusack  Co.  v.  Cincin- 
nati. 9  O.  N.  P.  (N.  S.)  466, 

Under  this  provision  council  may  provide  that  there  shall  be 
an  open  space  of  not  less  than  two  feet  between  any  two  bill- 
boards:    Cusack  Co.  V.  Cincinnati.  9  O.  N.   P.   (N.  S.)   466, 
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Council  cannot  provide  that  no  billboards  shall  be  nearer 
to  the  lot  line  of  any  street  than  the  house  line  adjoining  the 
same:    Cusack  Co.  v.  Ciiicinnali.  9  O.  N.  P.  (N.  S.)  466. 

Under  this  section  council  can  not  restrict  the  height  of  sign 
boards,  billboards  or  other  advertisements  to  two  feet,  if  the  same 
are  constructed  of  wood;  Cusack  Co.  v.  Cincinnati,  9  O.  N.  P. 
(N,   S,)   466. 

Under  a  {ormer  slalule  which  conferred  upon  municipal  cor- 
porations, the  power  "to  regulate  the  erection  of  buildings,  fences 
and  other  structures."  an  ordinance  which  entirely  forbade  the 
erection  of  signs,  billboards  and  other  structures,  for  the  purpose 
of  displaying  advertising  matter  was  invalid:  Cleveland  v.  Bryan. 
6  O.  N.  P.  552.  U  0.  D.  (N.  P.)  473. 

Under  such  former  statute,  an  ordinance  which  provided  that 
a  billboard  should  not  have  a  greater  area  than  fifty  square  feet; 
that  it  should  not  be  located  within  fifteen  feet  of  the  inside  line 
of  any  sidewalk ;  that  it  should  not  be  located  at  a  less  distance 
than  lifteen  feet  back  of  the  building  line  of  any  adjoining  build- 
ings; that  it  should  not  be  constructed  to  a  height  greater  than 
ten  feet  above  the  level  of  the  adjoining  street,  and  that  its  base 
should  be  at  least  two  feet  above  the  level  of  the  adjoining  street. 
and  that  it  should  not  be  within  five  feet  of  any  other  billboard, 
and  that  each  billboard  should  have  an  independent  support,  was 
held  to  be  invalid:  Cleveland  v.  Bryan,  8  O.  N.  P.  552.  11  O.  D. 
(N.  P.)  4T3- 

Under  such  former  statute,  a  municipal  corporation  had 
power  to  pass  an  ordinance  compelling  the  use  of  mcombustible 
material  in  the  erection  of  signs  and  billboards  within  fire  limits 
that  would  prevent  the  spread  of  fire  from  one  building  to  another, 
and  to  compel  the  erection  of  billboards  in  a  safe  and  secure  man- 
ner so  as  not  to  endanger  others:  Cleveland  v.  Bryan.  8  O.  N.  P. 
552,  11  0.  D.  (N.  P.)  473, 

Under  a  former  statute  which  gave  to  council  the  right  "to 
provide  for  the  removal  and  repair  of  insecure  signs,"  council 
could  not  regulate  or  forbid  the  construction  of  signs  which  were 
not  secure  or  which  did  not  amount  to  a  public  nuisance,  and  such 
municipal  corporation  can  not  remove  an  electric  sign  which 
projects  from  the  building  for  a  distance  of  ten  feet  over  the  side- 
walk and  at  a  height  of  fourteen  feet  above  the  sidewalk :  Reese 
v.  Cleveland,  5  O.  N,  P.  (N.  S.)  193,  18  O.  D.  (N.  P.)  12. 

See  G.  C.  3674  tor  provisions  as  to  licenses  for  billposters, 

A  building  regulation  which  is  of  uniform  application  to  ail 
classes  of  structure  of  a  given  kind  falling  within  its  terms,  is 
valid  and  enforcible:   Trevary  v.  Cincinnati,  9  O.  L.  R.  102. 


Electbic  Wiring. 

Control  by  municipalities  of  electric  wiring  and  the  proper 
inspection  thereof  is  within  the  police  power  and  may  be  pro- 
vided for  by  ordinance:  Toledo  v.  Winters.  10  O.  N.  P.  (N.  S.) 
661.  21   0.   D.   (N.   P.)    171, 

An  ordinance  which  authorizes  the  electrical  inspector  to 
grant  or  refuse  certificates  according  as  the  applicants  are.  in  bis 
judgment,  competent  or  incompetent,  is  in  conflict  with  the  com- 
mon welfare  clause  of  the  constitution  and  also  with  the  guaranty 
in  the  bill  of  rights  of  equal  protection  and  benefit  to  all :  Toledo 
V.  Winters,  10  O.  N.  P.  (N.  S.)  661,  21  O.  D.  (N.  P.)  171, 

The  provisions  that  the  electrical  inspector  shall  adopt  and 
promulgate  proper  rules  and  requirements  for  the  installation  of 
electrical  wiring  and  appurtenances,  and  that  all  such  construction 
and  the  material  used  therein  shall  be  in  accordance  with  the  re- 
quirements of  the  national  electrical  code,  is  not  such  a  delegation 
of  legislative  power  as  to  render  it  void;  Toledo  v.  Winters,  10 
O.  N,  P.  (N.  S,)  661,  21  O.  D.  (N.  P.)  171. 


,v  Google 


regulating  railroads  and  pubuc  utilities. 

Plumders  and   Sewer  Tappers. 

The  business  of  plumbing  is  one  which  is  so  nearly  related  to 
the  pubfic  health  thai  it  may,  with  propriety,  be  regulated  by  law 
and  reasonable  regulations  tending  to  protect  the  public  against 
the  dangers  of  careless  and  inefficient  work,  and  appropriate  to  that 
end  do  not  infringe  an^  constitutional  right  of  the  citizens  pursuing 
such  calling.  But  it  :3  essential  to  the  validity  of  an  act  under- 
taking to  regulate  the  business,  that  it  shall,  in  its  requirements, 
operate  equally :     Sule  v.  Gardner,  5[l  O.  S.  599. 

That  part  of  the  act  of  April  21,  1896,  entitled.  "An  act  to 
promote  the  public  health  and  regulate  the  sanitary  construction 
of  house  drainage  and  plumbing,"  which  requires  any  plumber, 
whether  master  or  employing  plumber,  or  journeyman,  before  en- 
gaging in  the  business,  to  undergo  an  cxamin:ition  as  to  fltneas  and 
obtain  a  license,  but  permits  all  members  of  a  firm  to  pursue  the 
business  where  one  only  procured  such  license,  did  not  operate 
equally  upon  all  of  a  class  pursuing  the  calling  under  like  circum- 
stances, and  was  invalid :     State  v.  Gardner,  58  O.  S.  599. 

The  state  miy  subject  an  occupation  to  a  reasonable  regula- 
tion without  interference  with  the  right  of  labor,  provided  only 
•  that  the  proposed  regulation  is  required  for  protection  of  the  pub- 
lic interest  or  welfare;  Wolfe  el  al,  v,  Columbus,  10  O.  N.  P. 
<N.  S.)   19(i. 

A  license  exaction  in  a  proper  case  may  reasonably  include 
the  cost  of  issuing  the  license  and  the  necessary  or  probable  expense 
of  the  inspection  and  regulation ;  and  such  an  exaction  will  be  pre- 
.'iumed  to  be  reasonable,  unless  the  contrary  appears  on  the  face 
of  the  ordinance  imposing  it  or  is  established  by  proper  evidence: 
Wolfe  V.  Columbus,  10  O.  N.  P.   (N.  S.)   l<Ni. 

The  Columbus  sewer  tappers  ordinance  is  not  open  to  objec- 
tion on  that  ground  that  it  is  unfair  because  of  interference  with 
a  particular  trade,  nor  is  the  fee  of  five  dollars,  with  the  require- 
ment that  bond  be  executed  in  the  sum  of  $500.  to  save  the  city 
harmless  from  negligence  on  the  part  of  the  licensee,  unreasonable 
or  excessive:    Wolfe  v.  Columbus.  10  O.  N.  P.  <N.  S.')  196. 

A  former  statute  which  resembled  this,  in  providing  for  the 
licensing  of  house  movers,  plumbers  and  sewer  tappers,  was  held, 
when  considered  in  connection .  with  another  section  of  the  statute 
which  provided  that  certain  connections  could  be  made  by  licensed 
sewer  tappers,  not  to  authorize  a  municipal  corporation  to  provide 
such  sewer  connection  can  be  made  only  by  licensed  plumbers: 
State,  ex  rel„  v.  Tooker,  .'j  O.  N.  P.  l->2,  6  O.  D.  (N.  P.>  4(i4. 

SF,t::TiON  ^640.     To    regulate    public    landings,    public   wharr^s  and 
wharves,  public  docks,  public  oiers  and  public  basins,  and   ■i«i:>. 
to  fix  the  rates  of  landing,  wharfage,  dockage  and  the  use 
thereof.     (99  v.  7  §  7^-) 

Cited:    White  v.  Cleveland,  31  O,  D.   (N.  P.)   311. 

Cited  in  support  of  the  proposition  that  the  private  rights  of 
a  riparian  owner  along  a  navigable  river  to  the  land  which  is 
ordinarily  covered  by  water  is  in  all  cases  subordinate  to  the  para- 
mount public  right  of  navigation :  Pollock  v.  Ship  Building  Co.. 
.M  O.  S.  6.55. 

For  the  power  of  a  municipal  corporation  to  authorize  a  rail- 
way to  construct  a  viaduct  over  a  public  landini;.  see  Railway  v. 
Cincinnati.  7fi  0.  S.  4R1  (affirming  Railwav  v,  Cincinnati,  4  O.  N. 
P.  (N.  S-)  497,  17  O.  D.  fN.  P.)  r,m.      ' 

Sectios-  3641.     To  license  ferries,  and  to  regulate  the   Femes. 

use  of  piibhc  docks  and  public  landings.     f<;o  v.  8  §  7s.') 

One  who  has  been  in  adverse  possession  of  a  ferrv  landing 
for  a  long  period  of  lime  and  who  ha?;  received  rents  therefor,  is 
not  liable  to  the  municipal  corporation  tor  rents  thus  received,  until 
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the  right  of  the  municipal  corporation  to  such  ferry  landing  is 
established  in  a  proper  proceeding  for  trying  such  title:  Cincin- 
nati V.  Walls,  1  O.  S.  222. 

LiMKw  ind  Section  3642.     The  exclusive  power  to  establish,  reg- 

KEuiation  uUtc,  and  license  ferries,  from  such  corporation,  or  any 
errut.  Janditig  therein,  to  the  opposite  shore,  or  from  one  part  of 
the  corporation  to  another,  and  in  granting  such  license,  to 
impose  such  reasonable  terms  and  restrictions,  in  relation 
to  the  keeping  of  such  ferries,  and  the  time,  manner,  and 
rates  of  the  carriage  and  transportation  of  persons  and 
property,  as  may  be  proper  and  to  provide  for  the  revoca- 
tion of  any  such  license,  and  for  the  punishment  by  proper 
fines  and  penalties,  for  the  violation  of  any  ordinance  pro- 
hibiting unlicensed  ferries,  or  regulating  those  established 
and  licensed.     (R.  S.  Sec.  2672.) 

Cited:    Cincinnati  v.  Railway,  6  0.  N,  P.  140,  9  O.  D.  (N,  , 
P.)  235.  • 

This  section  does  not  authorize  a  municipal  corporation  to 
pass  an  ordinance  for  the  purpose  of  licensing  and  regulating  the 
business  of  railroad  ticket  brokers  and  scalpers:  Frank  v,  Cin- 
cinnati. 5  O.  N.  P.  520,  7  O.  N.  P.  HG,  7  O.  D.  (N.  P.)  544 

FRANCHISES. 

striM  ears.  SECTION  3643.     To  rcquirc  the  employment  of  conduc- 

tors on  all  street  cars  within  the  corporate  limits.  (99  v.  9 
§  7l>l>0 

In  the  absence  of  such  statutory  provisions,  a  municipal  cor- 
poration has  not  the  power  to  provide  that  conductors  must  be  ern- 
ployed  upon  street  cars  operated  within  the  limits  of  such  muni- 
cipal corporation;  Thomhill  v.  Cincinnati,  4  O.  C.  C,  354,  2  O. 
C.  D.  592. 

A  city  has  no  power  10  prescribe  by  ordinance  the  qualifica- 
tions of  motormen  and  conductors  upon  street  and  intern rban 
cars,  and  to  make  a  violation  of  such  ordinance  an  offence  punish- 
able by  fine :  Columbus  Ry.  &  Light  Co.  v,  Columbus,  10  O.  N, 
P.-(N.  S.)  161.  2n  O.  D.  (N.  P-)  555, 

Hot  inter  Section  3644.     To  use,  or  by  ordinance  grant,  for  per- 

hMiin""  '*^^  "°*  exceeding  twenty-five  years,  the  use  of,  its  streets, 
avenues,  alleys,  lanes  and  public  places,  to  lay  pipes,  con- 
duits, manholes,  drains,  and  other  necessary  fixtures  and 
appliances,  under  the  surface  thereof,  to  be  used  for  sup- 
plying such  municipality  and  its  inhabitants  with  steam  or 
hot  water,  or  both,  for  heat  or  power  purposes,  or  both,  but 
in  all  such  grants,  such  municipal  corporation  shall  re- 
serve the  right  to  regulate,  at  intervals  of  not  less  than  five 
years,  the  prices  which  the  grantee  or  grantees  may  charge 
for  such  heat  or  power.     (99  v.  7  §  yr.) 

Applied,  cited,  construed,  referred  to.  etc.:  Merrill  v.  To- 
ledo, fi  O.  C.  C.  430.  3  O,  C.  D.  Uli  faffirmed,  without  report,  29 
Bull.  220)  ;  Cline  v.  Sprinsfield.  7  O.  N.  P,  C.^d.  W  O,  D.  {N-  P.) 
3fi9:  Hume  v.  Traction  Co..  13  O.  r>.  fN.  P.I  TO;  Horstman  v 
Railway,  1  O.  N.  P.  (N.  S.>.  25.  13  O.  D.  (K.  P.l  fiTO. 

Similar  provisions  were  held  to  be  valid  in  Kiimlcr  v.  Sih- 
hee.  38  O.  S.  445. 


,v  Google 


REGULATIKG  RAIXKOADS  AND  PUBUC  ITTIUTIES. 

A  former  statute  containing  provisions  of  a  curative  nature 
by  the  operation  of  each  ordinance  theretofore  eniacted,  which 
granted  franchises  to  lay  pities  as  a  part  of  a  heating  svstem,  was 
held  to  be  valid  in  Columbus  v.  Lighting  Co.,  16  O.  D.  (N.  P.)  311. 

Where  a  municipal  corporation  had  without  statutory  autnority 
granted  the  franchise  for  the  construction  of  a  healing  system,  and 
had  therefore  passed  an  ordinance  repudiating  such  franchise  or- 
dinance, the  curative  provisions  contained  in  a  prior  form  of  this 
section,  nevertheless  made  the  original  franchise  ordinance  valid: 
Columbus  V.  Lighting  Co..  16  O.  D.  (N.  P.)  311. 

Such  curative  provisions  were  not  invalid  on  the  ground  of 
unequal  operation  as  to  corporations  of  the  same  class,  although 
under  this  section  no  franchise  can  be  granted  for  a  longer  period 
than  Iwenty-five  years,  while  by  virtue  of  such  curative  provi- 
sions, franchises  theretofore  granted  for  a  longer  period  might  be 
made  valid:     Columbus  v.  Lighting  Cq.,  16  O.  D.   (N.  P.)  81L 

If  pipes  are  being  placed  under  the  sidewalk  of  a  municipal 
street  or  way  to  carry  steam  for  furnishing  heat  and  power  to  the 
public  at  large,  by  virtue  of  this  section  and  under  grant  by  ordi- 
nance of  the  council  of  such  municipal  corporation  and  pursuant 
to  the  directions  of  the  board  of  public  service,  the  court  has  no 
power  to. inquire  as  to  the  propriety  of  such  use  or  the  method 
thereof:     Stone  v.  Light  Co..  9  O.  N,  P.  (N.  S.)  545. 

This  section  does  not  refer  to  light,  and  it  is  not  broad  enough 
to  place  restrictions  upon  a  natural  gas  company  which  furnishes 
light  to  the  inhabitants  of  a  municipal  corporation:  Columbus  v. 
Gas  &  Fuel  Co..  10  O.  N.  P.   (N,  S.)  305.  21  O,  D.  (N.  P.)  179 

Section  3645.  To  use  or  grant,  for  periods  not  ex-  1 
ceeditig  twenty-five  years,  the  use  of  its  streets,  avetiues,  ' 
■alleys,  lanes  and  public  places  for  the  construction  of  in- 
clined movable  or  rolling  roads,  for  the  conveying  or  mov- 
ing of  freight,  vehicles,  animals  and  other  property,  and 
those  in  cliarge  thereof,  upon  such  terms  as  the  council 
of  the  municipal  corporation  may  deem  proper,  but  in  all 
such  grants,  the  municipal  corporations  shall  reserve  the 
right  to  regulate,  at  intervals  of  not  less  than  five  years, 
the  prices  which  the  grantee  or  grantees  may  charge  for 
the  conveying  or  moving  of  such  freight,  vehicies,  animals, 
and  other  property.  No  snch  grant  shall  be  made  until  there 
is  pro''uced  to  such  council  the  written  consent  of  the  pri- 
vate properly  owners  of  more  than  two-thirds  of  the  feet 
front  of  the  lots  and  lands  abutting  on  the  street,  avenue, 
alley,  lane  or  public  place,  or  part  thereof,  upon  or  over 
which  it  is  proposed  to  construct  the  inclined  movable  or 
rolling  road.     (99  v.  7  §  yr.) 

Section'  3645-1.  To  nse,  or  by  ordinance  grant  to  any 
person,  company  or  corporation,  for  periods  not  exceeding 
twenty-five  years,  the  use  of  its  streets,  avenues,  alleys, 
lanes  an'1  public  places  for  the  purpose  of  constructing, 
laying,  maintaining  and  operating  subways  and  under-  1 
ground  conduits,  together  with  manholes  and  all  other  nee-  ' 
cssary  appliances  for  transmitting  United  States  mail  mat- 
ter under  or  beneath  such  streets,  avenues,  alleys,  lanes  and 
oublic  places. 

Section  3650.  To  cause  any  nuisance  to  be  abated,  to 
prosecute  in  any  court  of  competent  jurisdiction,  any  per- 
son or  persons  who  shall  create,  continue,  contribute  to  or 
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suEFer  such  nuisanc«  to  exist;  to  regulate  and  prevent  the 
emission  of  dense  smoke,  to  prohibit  the  careless  or  negli- 
gent emission  of  dense  smoke  from  locomotive  engines,  to 
declare  each  of  the  foregoing  acts  a  nuisance,  and  to  pre- 
scribe and  enforce  regulations  for  the  prevention  thereof; 
to  prevent  injury  and  annoyance  from  the  same,  to  regu- 
late and  prohibit  the  use  of  steam  whistles,  and  to  provide 
for  the  regulation  of  the  installation  and  inspection  of  steam 
boilers  and  steam  boiler  plants. 

Acts  Amounting  to  Public  Nuisances. 

Placing  in  streets  supports  for  overhead  trestles:  Alexander 
V.  Railroad  Co.,  2  O.  N.  P.  (N,  S.)  63,  14  O.  D.  (N.  P.)  103. 

Interference  with  drainage  hy  a  railway  crossing;  Hall  v. 
Railway,  11  O.  C.  C.  (N.  S.)  97.  20  O.  C.  D.  718. 

Interference  witii  the  drainage  of  land  by  filling  a  street: 
Toledo  V.  Lewis,  17  O.  C.  C.  588.  9  O.  C.  D.  451  (affirmed,  with- 
out report.  Toledo  v.  Lewis,  53  O.  S,  624). 

What  amount  of  annoyance  or  inconvenience  will  constitute  a 
nuisance,  being  a  question  of  degree,  dependent  on  varying  cir- 
cumstances, can  not  be  piecisely  defined:  Gas  Light  and  Coke  Co. 
V.  Freeland,  13  O.  S,  3ii2 

Drilling  gas  or  oil  wells  within  a  certain  distance  of  dwellings 
may  be  prohibited :  Cline  v.  Kirkbride,  22  O.  C.  C.  527,  12  O.  C. 
D.  517. 

Acts  Not   Amounting  to  Public   Nuisance. 

Gas  works  are  not  per  se  a  nuisance  and  a  municipal  cor- 
poration can  not  make  ihem  such  by  an  arbitrary  declaration  to 
that  effect ;  nor  can  a  municipal  corporation  forbid  the  operation 
of  gas  works  within  a  certain  district,  or  provide  that  the  consent 
of  the  owners  of  property  in  the  neighborhood  must  be  obtained 
as  a  condition  precedent  to  their  operation  unless  they  are  in  fact 
a  nuisancer  Defiance  v.  Gas  &  Electric  Co.,  12  O,  D.  (N.  P.)  424. 

Under  this  section  a  municipal  corporation  does  not  possess 
power  to  pass  an  ordinance  requiring  railroad  companies  to  keep 
a  watchman  at  the  intersection  of  nublic  streets  with  railway  tracks, 
and  to  impose  a  penalty  for  failure  to  keep  such  watchman : 
Thomhill  v.  Cincinnati.  4  O.  C.  C.  354,  2  O.  C.  D.  592. 

Unless  specific  authority  to  regulate  and  prohibit  the  use  of 
steam  whistles  is  itiven.  a  municipal  corporation  can  not  by  ordi- 
nane  prohibit  the  blowing  of  steam  whistles:  Whitcomb  v.  Spring- 
field, 3  0.  C  C.  344.  3  O.  C  D.  138, 

SpEanc  Illustrations. 

A.  Smoke.  Under  an  analogous  section  it  has  been  held 
that  a  municipal  corooration  may  enact  an  ordinince  which  pre- 
scribes a  certain  scale  for  measuring  the  density  of  smoke  and 
which  declares  anything  in  excess  of  such  scale  to  be  a  public 
nuisance:  Cincinnati  v.  Burkhardt,  10  O.  C.  C.  (N.  S.)  495,  20 
O.   C.   D.  350. 

Contra :  That  an  ordinance  which  declares  that  smoke  of  a 
certain  density  is  a  nuisance  per  se  is  ultra  vires  and  void:  Burk- 
hardt V.  Cincinnati.  6  O.  N,  P.  (N.  S.)  17.  18  O.  D.  (N.  P.)  450, 

In  a  prosecution  for  the  violation  of  an  ordinance,  with  refer- 
ence to  emitting  smoke  in  excess  of  a  certain  degree  of  density, 
the  corporation  or  the  person  permitting  or  causing  such  emission 
is  the  proper  defendint:  Cincinnati  v.  Burkhardt,  10  O.  C.  C. 
(N.  S.)   495,  20  O,  C.   D.  350. 

A  municinal  corporation  may  create  as  a  separate  department 
the  position  of  supervising  engineer  to  regulate  and  compel  the 
proper  consumption  of  smoke:  Cincinnati  v,  Gass,  I.  O.  N.  P.  (N. 
S.)  169.  13  0.  D,  (N.  P.)  703. 
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That  a  similar  statute  did  not  confer  upon  a  municipal  cor- 
poration power  to  declare  that  dense  smoke  was  a  nuisance  per 
se.  see  Cleveland  v.  Malm,  5  O.  N.  P.  203.  7  O.  D.  (N.  P.)  134; 
Sigler  V.  Cleveland,  3  O.  N.  P.  119.  4  O.  D,  (N.  P.)  166;  see, 
also,  Cincinnati  v.  Miller,  11  Dec.  Rep.  788.  29  Bull.  364. 

Where  such  a  view  is  taken,  dense  smoke  is  a  nuisance  -.mly 
if  it  is  injurious  to  health,  damaging  to  property  or  annoying  the 
inhabitants  of  that  locality:  Cleveland  v.  Malm.  5  O.  N.  P.  2'». 
7  O,  D.  (X.  P.)  124;  Sigler  v.  Cleveland,  3  O,  N.  P.  119,  4  0-  D. 
(N.  P.)   166.  ,    ,. 

An  ordinance  which  prohibits  '-The  emission  of  dense  smoke  ■ 
is  indefinite,  uncertain  and  vague,  since  what  appears  dense  *<*  '"^ 
eyes  of  one  person  may  not  appear  dense  to  the  eyes  of  another; 
Cleveland  v.  Malm,  5  O.  N.  P.  203.  7  O.  D.  (N.  P.)  124;  Sigler 
V.  Oeveland.  3  O.  N.  P.  119.  4  O.  D.  (N.  P.)  166. 
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I  Section  3677,     Municipal  corporations  shall  have  spe- 

cial power  to  appropriate,  enter  upon  and  hold,  real  es- 
tate within  their  corporate  limits.  Such  power  shall  be  ex- 
ercised for  the  purposes,  and  in  the  manner  provided  in  this 
chapter. 

1.  For  opening,  widening,  straightening,  changing  the 
grade  of,  and  extending  streets,  and  all  other  public  places, 
and  for  this  purpose  the  corporation  may  appropriate  the 
right  of  way  across  railway  tracks  and  lands  held  by  rail- 
way companies,  where  such  appropriation  will  not  unnec^ 
essarily  interfere  with  the  reasonable  use  of  the  property 
so  crossed  by  such  improvement,  and  for  obtaining  mater- 
ial for  the  improvement  of  streets  and  other  public  places; 

2.  For  parks,  park  entrances,  boulevards,  market 
places,  and  children's  playgrounds; 

3.  For  public  halls  and  offices,  and  for  all  buildings 
and  structures  required  for  the  use  of  any  department; 

4.  For  prisons,  workhouses,  houses  of  refuge  and  cor- 
rection, and  farm  schools ; 

5.  For  hospitals,  pesthouses,  reformatories,  cremato- 
ries and  cemeteries; 

6.  For  levees,  wharves  and  landings; 

7.  For  bridges,  aqueducts,  viaducts  and  approaches 
thereto ; 

8.  For  libraries,  university  sites  and  grounds  there- 
for; 

9.  For  constructing,  opening,  excavating,  improving 
or  extending  any  canal,  or  water  course,  located  in  whole 
or  in  part  within  the  limits  of  the  corporation,  or  adjacent 
and  contiguous  thereto,  and  which  is  not  owned  in  whole 
or  in  part  by  the  state,  or  by  a  company  or  individual  au- 
thorized by  law  to  make  such  improvement ; 

10.  For  sewers,  drains,  ditches,  public  urinals,  bath- 
houses, water-closets  and  sewage  and  garbage  disposal 
prants  and  farms ; 

11.  For  natural  and  artificial  gas,  electric  lighting, 
heating  and  power  plants,  and  for  supplying  the  product 
thereof ; 

.  .  ...  ,if.     For    establishing    esplanades,    boulevards,     park 
■^V4j»s,-park  grounds,  and  public  reservations  in,  around  and 
leading  to  public  buildings,  and  for  the  purpose  of  resell- 
ing such  land  with  reservations  in  the  deeds  of  such  resale 
as  to  the  future  use  of  such  lands,  so  as  to  protect  public 
(100,  ", 
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buildings  and  their  environs,  and  to  preserve  the  view,  ap- 
pearance, light,  air  and  usefulness  of  public  grounds  oc- 
cupied by  public  buildings  and  esplanades  and  park  ways 
leading  thereto. 

13.     For  providing   for   a   supply  of   water   for   itself    , 
and  its  inhabitants  by  tlie  construction  of  wells,  pumps,  cis-   ■ 
terns,   aqueducts,  water  pipes,  dams,  reservoirs,   reservoir 
sites  and  water  works,  and  for  the  protection  thereof;  and 
to  provide  for  a  supply  of  water  for  itself  and  its  inhab- 
itants, any  municipal  corporation  may  appropriate  property 
within  or  without  the  limits  of   the  cororation;  and   for 
this  purpose  any  such  municipal  corporation  may  appro- 
prite  in  the  manner  provided  in  this  chapter,  any  property 
or    right   or   interest   therein,   therefore   acquired   by   any 
private  corporation  for  any  purpose  by  appropriation  pro- 
ceedings or  otherwise.     Either  party  to  such  apprc^riation   1 
proceedings  shall  have  the  same  right  to  a  change  of  venue  ' 
as  is  now  given  by  law  in  the  trial  of  civil  actions. 

What  Constitutes  Appropriation.  General  Code  3723  JS  not 
intended  as  a  limitalion  upon  the  powers  of  a  municipal  corpora- 
tjon  to  open  and  improve  streets,  but  rather  as  a  restriction  to 
prevent  the  owners  of  real  property  who  may  lay  out  their  realty 
into  lots  within  the  limits  of  such  corporation  from  vesting  in 
such  corporation  the  title  of  streets  and  alleys  thus  laid  out 
against  its  will,  and  from  thus  charging  such  municipal  corpora- 
lion,  without  its  consent,  with  the  duty  of  Iceeping  such  streets  and 
alleys  open  and  in  repair:    Wisby  v.  Bonte,  19  O.  S.  238. 

If  land  is  appropriated  for  street  purposes,  and  compensation 
is  made  therefor,  this  gives  compensation  for  all  purposes  which 
a  street  may  be  used,  but  it  dues  not  include  new  servitudes  or 
uses,  not  included  in  the  use  for  street  purposes ;  and  the  railroad 
company  is  entitled  to  additional  compensation  for  additional  uses: 
Railway  v.  Railway,  5  O.  C.  C.  (N.  S.)  583,  16  O.  C.  D.  180 
(affirmed,  without  report.  Railway  v.  Railway,  73  O.  S.  364). 

The  construction  of  a  street  railway  company  in  a  street 
which  has  been  extended  across  railroad  tracks,  is  not  a  new  use 
or  servitude,  and  the  railway  company  Is  not  entitled  to  additional 
compensation  therefor:  Railway  v.  Railway,  5  O.  C.  C.  (N.  S.) 
583,  16  O.  C.  D.  180  (affirmed,  without  report.  Railway  v  Railway, 
73  O,  S.  3fi4J. 

The  construction  of  sewers  and  drains  in  a  street  is  not  a 
new  use  or  servitude,  and  does  not  require  additional  compensation ; 
Cincinnati  v.  Penny,  21  O.  S.  499, 

A  public  ditch  which  is  constructed  so  as  to  cross  the  track 
of  a  railway  company,  is  an  appropriation  of  the  property_  of  such 
company,  for  which  compensation  must  be  made :  Railroad  v. 
Commissioners,  C3  O.  S.  23. 

A  municipal  corporation  which  is  situated  upon  a  stream  or 
water  course,  has  a  right  as  a  riparian  proprietor  to  take  water 
therefrom  for  its  own  use  and  for  the  ordinary  domestic  needs 
of  its  inhabitants:  and  accordingly  it  is  not  obliged  to  exercise  the 
right  of  eminent  domain  to  take  such  water,  nar  is  it  obliged  to 
make  compensation  to  a  riparian  owner  down  stream  who  may  be 
damaged  by  such  taking:     Canton  v.   Shock,  66  O.  S.   19. 

Where  a  municipal  corporation,  without  legal  appropriation 
in  which  the  riparian  owner  is  afFonled  an  opportunity  to  obtain 
compensation  causes  its  sewi).'e  to  be  emptied  into  a  natural  water- 
course, thereby  creating  a  nuisance  inflicting  special  and  substantial 
damages  on  such  proprietor,  it  is  liable  to  an  action  for  the  dam- 
ages so  sustained:  Mansfield  ".  Balliet,  65  0.  S.  451  (approving 
and  following  Rhodes  v.  Ceveland,  10  O.  159). 
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If  a  municipal  corporation  has  appropriated  a  private  sewer 
for  the  use  of  such  municipal  corporation,  either  by  depriving  the 
owner  thereof  of  all  control  of  such  sewer  or  for  3  special  use 
thereof,  and  if  the  owner  thereof  has  executed  and  tendered  a 
deed  to  such  municipal  corporation  for  such  property  which  is 
wrongfully  taken,  the  question  of  compensation  is  one  for  the 
jury:  McDonald  v.  Cincinnati.  4  O.  N.  P.  253,  7  O.  D.  (N.  P-) 
21;  Kinney  v.  Cincinnati,  6  O.  N.  P.  (N.  S.)  137,  18  O.  D.  (N. 
R)  25T. 

Where  several  property  owners  join  in  the  building  of  a  sewer 
for  the  drainage  of  their  property,  and  enter  into  a  contract  for 
the  maintenance  and  repair  thereof,  they  severally  acquire  do  rights 
in  the  property  of  the  others  save  a  mere  easement  for  drainage 
purposes.  Each  party  to  such  a  contract  may  dispose  of  his  prop- 
erty as  he  will  and  where  one  of  them  dedicates  his  land  to  the 
municipality,  the  sewer  within  such  land  is  not  wrongfully  appro- 
priated by  the  municipal  corporation  as  long  as  there  is  no  inter- 
ference with  the  drainage  easement  of  the  other  property  owners. 
But  as  to  that  part  of  the  sewer  on  the  private  pr\3erty  of  one 
of  the  parties  to  the  contract,  the  municipal  corporation  acquires 
no  right  under  the  dedication  and  is  liable  for  damages  for  the 
wrongful  appropriation  thereof:  Kinney  v.  Cincinnati,  6  O.  N. 
P.  (N.  S.)   137.  18  O.  D.  <N.  P.)  257. 

For  the  subject  of  compensation  where  a  municipal  corporation 
has  taken  land  for  public  use  without  appropriation  proceedings, 
see  VI  below. 

Construction  of  power.  The  pow*r  given  by  this  chapter  io 
take  private  property  for  public  use  can  be  exercised  only  where 
it  appears  to  be  the  intention  of  the  !ei;islature  to  confer  such 
power  and  these  provisions  are  to  be  construed  strictly  rather  than 
.liberally:  (Railway  v.  Fostoria.  7  O.  C  C.  293,  4  0.  C,  D.  602,  af- 
firmed without  report  Railway  vs.  Fostoria,   56  O.  S.  726). 

That  the  provisions  of  this  chapter  are  to  be  read  into  the 
rules  on  the  subject  of  assessments  made  upon  private  property  for 
public  improvements  (in  this  case  G.  C,  3697),  see  Toledo  v.  Jacob- 
son,  11  O.  C.  C.  220.  5  O.  C.  D,  137. 

A  municipal  corporation  is  authorized  by  this  and  the  follow- 
ing sections  to  appropriate  property  when  reasonably  necessary  for 
the  purposes  therein  indicated ;  but  such  power  to  take  is  to  be 
exercised  only  in  the  manner  provided  for  in  the  rest  of  such 
chapter,  and  it  requires  a  proceeding  in  compliance  with  such  pro- 
visions, in  which  due  compensation  is  to  be  made  (o  the  owner 
of  property  which  is  taken  for  public  use  without  his  consent: 
Mansfield  v.  Balliett,  65  0.  S.  461. 

This  and  the  following  sections  relate  to  the  powers  of  a 
municipal  corporation,  and  not  to  those  of  a  private  corporation  r 
Slate,  ex  rel.,  v.  Water  Co..  5  O,  C,  C,  58,  3  O,  C.  D.  30,  see  also 
III-B.  below. 

Estoppel,  Where  commissioners  in  proceedings  in  partition  lay 
out  grounds  in  a  municipal  corporation  into  lots  abuttinc;  on  a 
street,  which  they  also  lay  out  and  declare  in  their  report  to  be 
dedicated  and  set  apart  for  public  use  forever,  and  the  parlies 
take  possession  of  their  respective  allotments  under  the  partition. 
the  parties  and  their  privies,  as  between  themselves,  while  the  par- 
tition subsists  will  be  estopped  from  questioning  the  existence  of 
the  street;  and  after  they  nave  allowed  the  municipal  corporation 
to  take  possession  of  and  improve  it,  the  estoppel  becomes  equally 
effective  between  them  and  the  city:   Wisby  v.  Bonle,  19  O.  S.  238. 

A  judgment  of  a  probate  court  in  a  proceeding  brought  by  a 
municipal  corporation  to  appropriate  land  for  a  public  use,  whereby 
it  is  adjudicated  that  such  corporation  has  a  legal  right  to  make 
such  appropriation,  is  not  3  bar  to  an  action  in  quo  warranto 
brought  in  the  name  of  the  state  to  determine  the  right  of  such 
corporation  to  exercise  the  privilege  and  franchise  of  eminent 
domain,  although  under  G.  C.  11046  the  probate  judge  is  to  de- 
termine the  question  of  the  existence  of  the  corporation  and  i 
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right  to  make  an  appropriation,  before  trying  the  question  of  the 
amount  of  the  compensation :  State,  wt  rel.,  v.  Water  Co.,  S  O.  C. 
C.  58,  3  O,  C.  D.  30. 

Other  statutes.  For  assessments,  for  improvements,  see  G.  C. 
3612,  et  seq. 

For  claims  for  damages  sustained  by  reason  of  improvements, 
see  G.  C,  3823. 

For  power  to  hold  and  improve  ground  for  parks,  see  G.  C. 
3631. 

For  power  to  acquire  realty  tor  a  pest  house,  see  G.  C.  4090. 

For  the  necessity  of  a  certificate  showing  that  the  money  for 
a  given  obligation  is  in  the  treasury  to  the  credit  of  the  fund  from 
which  it  is  to  be  drawn,  and  not  appropriated  for  any  other  purpose, 
see  G.  C.  3606. 
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hette  OT  oh  Section  369S.     Municipal     corporations     shall     liave 

proveSr"'*'  Special  power  to  sell  or  lease  real  estate  or  to  sell  personal 
property  belonging  to  the  corporation,  when  such  real  es- 
tate or  personal  property  is  not  needed  for  any  municipal 
purpose.  Such  power  shall  be  exercised  in  the  manner  pro- 
vided in  this  chapter.     (96  v.  26  §  9;  96  v.  30  §  23.) 

Cited:  Pegg  v,  Columbus,  80  O.  S.  367  (reversing  Pegg  v. 
Columbus,  10  0.  C.  C.  (N,  S.)  199) ;  University  v.  Cineinniti,  1  O. 
N.  P.  (N.  S.)  105.  13  O.  D.  (N,  P.)  741  (reversinff  Cincinnati  v. 
University.  13  O.  D.  (N.  P.)  284). 

Referred  to  as  showing  that  a  conveyance  from  a  municipal 
corporation  is  not  of  itself  void,  and  that  the  grantee  is  at  least 
entitled  to  the  benefit  of  the  occupying  claimant  statute:  Young  v. 
Commissioners,  53  Fed.  895.  7  O.  F.  D.  324. 

For  the  general  grant  of  power  to  acquire  real  property,  see 
G.  C.  3615. 

For  ordinances  authorizing  the  sale  or  lease  of  property,  see 
G.  C.  4224. 

The  general  grant  of  power  to  sell  property  in  G.  C.  3631  is  to 
be  regarded  as  limited  by  the  provisions  of  this  section,  and  of  the 
other  sections  of  this  chapter:  Ker'lin  Bros.  v.  Toledo,  20  O.  C.  V. 
603,  11  O.  C.  D.  56.  (For  decision  in  lower  court,  see  Kerlin  Bros. 
V.  Toledo,  8  O.  N.  P.  62.  10  O.  D.  (N.  P.)  509). 

In  the  absence  of  specific  restriction,  a  public  corporation  may. 
convey  or  lease  property  which  it  has  a  riaht  to  ac(|iiire,  and  which 
it  has  acquired  by  an  absolute  title,  without  restriction  as  to  the 
use  thereof:  Reynolds  v.  Commissioners,  5  O.  204;  Le  Clercq  v. 
Gallipolis.  7  O.  (pf.  1)  217;    Newark  v.  Elliot,  5  O,  S.  113. 

If  a  municipal  corporation  owns  a  tract  of  realty,  which  is 
necessary  for  the  support  of  a  bridge  and  which  is  not  used  for 
a  street,  it  may  lease  the  same  for  any  purpose  which  is  consistent 
with  its  use  for  such  support  for  a  bridge:  Boiler  4  Engine  Co. 
V.  Toledo,  6  0.  C.  C.  (N,  S.)  501.  15  O.  C.  D.  64  (affirmed,  without 
report.  Boiler  &  Engine  Co.  v,  Toledo.  72  O.  S.  624). 

A  municipal  corporation  could  not  transfer  to  a  railroad  com- 
pany the  right  to  occupy  a  public  landing  with  an  elevated  railway 
structure:  Railroad  v.  Cincinnati,  76  O.  S.  481  (affirming  Railroad 
V.  Cincinnati,  4  0.  N.  P.  (N.  S.)  497,  17  O.  D.  (N.  P.)  689.  which 
affirmed  Cincinnati  v.  Railroad,  4  O.  N.  P.  (N.  S.)  217.  16  O.  D. 
(N.  P.)   628). 

For  the  present  statute,  sec  G.  C.  3699-1. 

A  municipal  corporation  has  no  power,  in  the  absence  of 
specific  statutory  authority,  to  lease  city  poles  to  be  used  for  the 
support  of  wires  of  a  private  corporation:  Columbus  v.  Public 
Service  Co.,  4  O.  N.  P,  (N.  S.)  329,  17  O.  D.  {N.  P.)  291. 

Grant  of  power  to  make  a  sale  upon  terms  of  payment  satis- 
factory to  a  designated  municipal  board,  does  not  prevent  a  sale 
on  credit,  and  does  not  make  payment  of  the  purchase  money  in 
cash  necessarv  to  the  Validitv  of  such  sale :  Cincinnati  v.  Dexter. 
o5  O.  S-  93.   ' 
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Under  this  section,  i.  municipal  corporation  may  sell  its  gas 
plant;  Thompson  v.  Nemeyer,  59  O.  S.  486.  See  upon  the  same 
question :  Kerlin  Bros.  v.  Toledo,  20  O.  C.  C.  603,  11  O.  C,  D.  56. 
(For  decision  in  lower  court  see  Kerlin  Bros,  v,  Toledo,  8  O.  N.  P. 
Cri.  10  O,  D.  (N.  P.)  509). 

If  a  municipal  corporation  has  acquired  property  for  a  specific 
purpose  by  a  title  of  such  as  dedication,  which  restricts  its  use  of 
such  property  to  such  purpose,  it  can  not  alienate  such  property  so 
as  to  extingiush  such  use:  Board  of  Education  v.  Hdson,  18 
O.  S.  221. 

A  dedication  of  property  to  a  village  "for  school  purposes  and 
on  which  to  erect  school  houses,"  conveys  a  title  to  such  village, 
which  (prevents  it  from  ordering  the  sale  of  stich  realty  and  the 
application  of  the  proceeds  to  the  purchase  of  suitable  sites  for 
school  buildings  or  the  erection  of  school  buildings  upon  suitable 
Kruunds:    Board  of  Education  v.  Edson,  IS  O.  S.  221. 

If  realty  is  dedicated  to  a  municipal  corporation  as  a  public 
square  the  legislature  can  not  authoriie  such  municipal  corporation 
to  lease  such  property  for  the  period  of  ninety-nine  years  and  apply 
the  proceeds  to  improving  the  landing :  Le  Clercq  v,  Gallipolis.  7 
O.  (pt.  1)  217. 

Section  3^199.  No  contract  for  the  sale  or  lease  of 
real  estate  shall  be  made  unless  authorized  hy  an  ordinance, 
approved  by  the  votes  of  two-thirds  of  all  members  elected 
to  the  council,  and  by  the  board  or  officer  having  supervis- 
ion or  management  of  sucli  real  estate.  When  such  con- 
tract is  so  authorized,  it  shall  be  made  in  writing  by  the 
board  or  officer  having  such  supervision  or  management  and 
only  with  the  highest  bidder,  after  advertisement  once  a 
week  for  five  conseculive  weeks  in  a  newspaper  of  general 
circulation  within  the  corporation.  Such  board  or  officer 
mav  reject  any  or  all  bids  and  re-advertise  until  all  such 
real  estate  is  sold  or  leased-    (c)8  v.  165  §  24.) 

If  a  municipal  corporation  offers  for  sale  a  natural  gas  plant 
which  is  located  part  within  and  part  without  the  limits  of  the 
municipal  corporation,  and  the  bidder  offers  a  certain  price  for  the 
part  within  such  limits,  a  certain  price  for  Ihe  part  wilhout  such 
limits  and  a  price  for  the  entire  plant,  both  within  and  wilhout  such 
limits,  concluding  with  a  condition  that  satisfactory  le^slation 
should  be  enAcled  by  the  council,  authorizing  the  successful  bidder 
to  cimtinue  to  furnish  gas  to  the  consumers  within  the  municipal 
corporation,  three  distinct  bids  are  offered,  the  first  two  of  which 
arc  to  be  construed  as  absolute  bids  and'  the  third  of  which  only 
is  subject  to  the  concluding  condition :  Kerlin  Bros.  v.  Toledo,  20 
n.  C.  C-  603,  II  O-  C.  D.  .56.  (For  decision  in  lower  court,  see 
Kerlin  Bros.  v.  Toledo.  8  O.  N.   P.  r,2.   M  O.  D.   (N.  P.)   509.) 

Seltion  3699-1.  AH  municipal  corporations  shall  have 
jxjwer  to  construct,  maintain,  use  and  lease,  or  grant  the  ■ 
ri|;ht  to  construct,  maintain  and  u.'^e,  any  pier,  dock,  wharf 
or  landing  for  use  by  passenger  or  freight  carriers,  with 
buildings  and  appurtenances  necessary  to  such  use,  on  any 
land  belonging  to  the  corporation,  and  on  and  over  any 
maile  or  submerged  land,  whose  title  is  in  the  corporation 
or  the  state  of  Ohio,  in  front  of  land  belonging  to  the 
corporation.  .All  municipal  corporations  shall  also  have 
power  to  construct,  maintain,  use  and  lease,  or  grant  the 
right  to  construct,  maintain  and,  use,  on  and  over  any  land 
belonging  to  the  corporation  and  such  made  or  submerged 
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land,  any  steam,  electric  or  street  railroad  tracks  and  ap- 
purtenances, necessary  for  the  use  of  any  pier,  dock;  wharf 
or  landing  as  aforesaid.  Such  lease  or  grant  may  be  made 
by  the  passage  of  an  ordinance  fixing  its  terms  and  con- 
ditions and  by  the  acceptance  thereof  by  the  lessee  or 
grantee.  Land  belonging  to  the  corporation  shall  be  con- 
strued to  include  also  any  land  heretofore  or  hereafter  ap- 
propriated or  held  by  the  corporation  for  streets,  parks  or 
other  public  purposes ;  but  this  section  shall  not  be  con- 
strued to  authorize  the  taking  of  reversionary  or  other 
property  rights  without  such  compensation  and  proceed- 
ings as  are  authorized  by  law. 

Cited:  White  v.  Cleveland,  21  O.  D.  (N.  P.)  311,  56  Bull.  181. 

Section  3700.  When  a  municipal  corporation  owns 
real  estate  suitable  for  the  location  of  a  passenger  railroad 
station,  and  council  by  ordinance  declares  that  it  is  neces- 
sary that  such  land  be  devoted  to  such  use,  the  municipal- 
ity may  sell,  lease,  or  exchange  such  land  to  such  railroad 
or  railroads  for  such  purpose  in  the  manner  provided  in  the 
next  section.     (98  v.  165  §  24,) 

Cited:  Pittinger  v.  Wellsville.  75  0.  S.  508;  University  v. 
Cincinnati.  1  O.  N.  P.  (N.  S.)  105,  13  O.  D,  (N.  P.)  741  (reversine 
Cincinnati  v.  University.  13  0.  D.  (N.  P.)  284). 

Section  ^701.  An  ordinance  authorizing  the  mayor  of 
the  municipality  to  deed  or  lease  the  land  shall  be  passed. 
In  the  ordinance  council  shall  fix  by  metes  and  bounds  the 
amount  of  land  to  be  sold,  leased  or  exchanged,  the  quan- 
tity of  interest  soW,  leased  or  exchanged,  and  the  consid- 
eration to  be  paid  or  exchanged  therefor  by  such  railroad  or 
railroads,  and  in  the  ordinance  shall  call  thereon  a  special 
election,  to  be  held  upon  a  day  fixed  by  such  ordinance,  not 
less  than  thirty  days  from  the  passage  thereof.  (98  v. 
165  §  24.) 

Cited:  Pittinger  v.  Wellsville.  75  O.  S.  508;  University  v. 
Cincinnati.  1  O.  N.  P.  (N.  S.)  105,  13  O.  D.  fN.  P.)  741  (reversing 
Cincinnati  v.  University.  13  O.  D,  (N.  P.)  S84). 

Section  370Z,  A  majority  of  all  the  votes  cast  on 
such  proposition  shall  be  necessary  to  its  ratification.  When 
so  ratifie'',  the  ordinance  shall  be  effective,  and  the  mayor 
shall  proceed  to  execute  a  deed  of  conveyance  or  lease  of 
the  property  as  therein  provided.  In  holding  such  special 
election,  the  provisions  of  law  for  submission  of  the  ques- 
tion of  issuing  bonds  in  excess  of  four  per  cent  of  the 
taxable  property  of  the  municipality,  shall  apply.  (98  v. 
165  §  24.) 

Cited:  Pitt'nper  v.  Wellsville.  7S  O,  S.  508;  University  v. 
Cincinnati.  10  N-  P.  (N.  S.I  W,.  13  O,  D  (N.  P.)  741  (reversing 
Cincinnati  v.  University,  13  O.  D.  (N.  P.)  284). 
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VIADUCTS. 
Section. 
nil    Municipalities  autbariwd  to  conitnict  or 

Hpiir  viaducli;  bondi  Ihcrefor. 
Kit,    How   money  ni)cd   for  auch  purpote  lo 

■744.    When  bond 'iuue  U  authoriicd  by  elec- 


SPRIN'KLING. 


9715.    Petition  for 


o-  thirdi  Tote  required. 
(for;   rsiiwa)!  coinpanies  to 


p»nv  to  -priijilt  it!  right  of  war. 
.    MuDicipilit]'   may   coDlract,    when; 
and  penalty;    a  lien. 


LIGHTING    BRIDGES    AND    RAILROADS. 
STK.    Council  may  require  bridge  or  railway  to 


expenae  of  such  lighting. 


STREET  RAILROADS. 


i:n.    When    franil 


8/7T.    Cou 


I  whfn  atrtct  railroad  is 
reeta  where  railroads  ara 
rant  cjctension    of   street 


INTERURBAN    RAILROADS. 

3778.    Franehiafi    to    interurbin    railroads    for 

the  purpose  of  aecuring  terminala. 
S77B.    Cond-m  nation    proceeding*,    when    they 

1780.    Competitive    biddinc    shall    aot    be    re- 

STEAM   RAILROADS. 
87£1,    Reftvlalion  of  rate  of  speed. 


Municipalities 
aulhoriied  to 

honds  there-   ' 


Section  3742.  When  the  council  of  a  municipal  cor- 
poration has  determined  to  issue  bonds  for  the  purpose  of 
constructing  or  repairing  any  viaduct  over  any  street, 
stream,  railway  tracks  or  other  olace  where  an  overhead 
roadway  or  footway  is  deeme-l  necessary  as  provided  by 
law,  or  when  such  council  has  so  determineH  to  purchase 
or  condemn,  or  when  a  municipal  corporation  has  pur- 
chased or  condemned  lan-1  for  the  purpose  of  constructing 
or  repairing  a  viaduct,  the  municipal  corporation  may  con- 
struct or  repair  such  viaduct  and  purchase  or  con-'emn  the 
necessary  land  therefor,  and  the  money  arising  from  the  sale 
of  any  of  the  bonds  so  issued  shall  he  expended  as  pro- 
vided in  the  next  section.     (95  v.  567  §  i.) 

The  owner  of  lots  abutting  on  opposite  sides  of  the  street  may, 
tinder  a  license  or  permit  from  the  council,  revocable  at  its  pleas' 
lire,  construct  an  overhead  bridee  for  the  purpose  of  transporting 
freight  over  the  stteet  and  relieviuB  the  street  of  a  serious  ob- 
struction to  or  interference  with  traffic  along  the  street,  the  bridife 
being  so  constructed  that  its  supports  will  not  be  in  the  street  and 
so  that  it  will  not  interfere  with  the  light  and  qir  nf  adjoining 
abutting  owners :   Kellogg  v.  Traction  Co.,  80  O.  S.  331. 

Section  3743.     All   funds  arising  from  the  sale    of  how  money 

bonds  for  the  construction  or  repair  of  viaducts  or  for  th?  ™^*'pS?^ 

purchase  or  con'^emnation  of  land  for  such  purpose,  shall  to  *^^- 

be  paid  into  the  treasury  of  the  corporation  and  paid  out  "*" 


,v  Google 


LAWS  OF  OHIO 

and  expended  upon  the  vouchers  of  the  board,  officer  or 
officers  thereof  having  charge  of  the  repair  of  public  roads 
Or  Streets.  Contracts  for  such  improvements  shall  be  made 
in  the  same  manner  as  other  contracts  are  required  by  law 
to  be  made.  Vouchers  to  pay  such  contracts  or  for  any 
portion  of  the  cost  of  such  improvements  shall  be  drawn 
by  such  board,  officer  or  officers  upon  the  auditor  or  clerk 
of  the  municipal  corporation,  who  shall  keep  an  accurate' 
account  of  moneys  so  expended,  and  the  funds  created  by 
the  sale  of  bonds  for  viaduct  purposes  shall  be  known  as 
the  "Viaduct  fund."     (95  v.  568  §  2.) 

Section  3744.  When  the  voters  of  a  municipal -cor- 
poration determine  to  issue  bonds  for  the  construction  or 
repair  of  viaducts,  or  for  the  purchase  or  condemnation  of 
the  land,  necessary  therefor,  as  authorized  by  law,  the  au- 
thority to  make  the  improvement  is  hereby  conferred  and 
the  money  arising  from  the  sale  of  the  bonds  shall  be  ex- 
pended in  the  same  manner  as  provided  in  the  preceding 
section.     (95  v.  568  §  3.) 


SPRINKLING. 

Section  3745.  Upon  the  petition  of  thirty-five  per 
cent  of  the  electors  in  a  mmiicipal  corporation,  certifie;]  by 
the  mayor  thereof  to  the  council,  such  council  may  by  ordi- 
nance provide  for  sprinkling  with  water  any  and  all  or  any 
part  of  the  streets,  avenues,  squares  and  public  places 
within  the  corporation  in  the  manner  hereinafter  provided. 
(95  v.  447  §  I.) 

For  citation  of  a  former  similar  section,  see  Crane  v.  Insur- 

Co.,  4  O,  N.  P.  309,  6  O.  D.  (N.  P.)   118. 

The  fact  that  a  municipal  corporation  has  already  made  a  gen- 
cleaning  purposes,  does  rot  invalidate  an   as- 
statute  similar   to  this   and  the   following 
O.  C.  C.  583,  6  0.  C.  D.  480. 


eral  levy  for  , 

t   made   uuuci    d  .1 
:   Hunter  v.  Austii 


Ordinuicci  SECTION   3746.     The  Ordinance   to   provide    for   such 

na^nd' ""  Sprinkling  shall  not  become  operative  unless  it  has  received 

the  affirmative  vote  of  two-thirds  of  the  members  elected 

to  council.     C95  V.  448  %  2,) 

How  and  by  SECTION   3747.     Upon  the   certification   of   such  peti- 

whMn  to  be  (jqu^  j,[,j  j-^g  passage  of  such  ordinance,  the  board  or  offi- 
cer having  charge  of  the  repair  of  streets  in  the  municipal 
corporation  may  purchase  tlie  appliances  and  materials  and 
employ  the  labor  necessary  to  provir'e  for  sprinkling,  oi 
make  contracts  for  all  or  any  part  thereof  for  periods  not 
exceeding  five  years,     (95  v.  448  §  3.) 

tm  kTT  Section  3748.     To  provide  a  fund  to  pay  all  or  part 

tii"efori  of  the  cost  of  such  sprinkling,  the  board  or  officer  having 

SnieiV'w     charge  of  the  repair  of  streets  in  the  corporation,  each  year 
portion  o(        j^jjy  estimate  the  cost  thereof,  and  cause  to  be  levied  a  tax 
therefor  upon  the  general  tax  duplicate  of  the  corpor3.tion, 

DintizooovC-iOOglC 
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in  the  same  manner  and  subject  to  the  same  conditions  as 
other  levies  for  municipal  purposes,  except  that  the  levy 
may  be  in  addition  to  the  amount  authorized  for  municipal 
purposes.  L'pon  such  estimate,  the  levy  shall  be  made  by 
the  council  in  the  corporation.  Street  railroad  companies 
operating  within  such  corporation  shall  annually  pay  into 
the  treasury  of  the  municipal  corporation  one  cent  per 
lineal  foot  of  track  upon  sprinkled  streets  as  their  part  of 
the  cost  of  such  sprinkling.     (95  v.  448  §  4.) 


Section  3749.     The  council  of  a  municipality  by  reso-  cmndi  mar 

lution  may  require  any  interurban  or  street  railway  com-  f^iwly  "om? 

pany  to  sprinkle  with  water  its  right  of  way  on  any  street,  p"!^'" 

alley  or  public  highway,  or  any  portion  thereof  lying  with-  SJht  of  w»y. 
in  the  limits  of  the  municipality.     (98  v.  5  §  i.) 

Section-  3750.  Upon  failure  of  any  interurban  or 
street  railway  company  after  sixty  days'  notice  to  the  per- 
son having  charge  or  management  of  such  interurban  or 
street  railway  company  in  such  municipahty,  to  comply  with 
the  provisions  of  such  resolution,  the  municipality  may  do  Manidpaiitr 
such  sprinkling  or  contract  therefor,  through  its  proper  of-  ^JJ„  contnct; 
ficials  in  accordance  with  the  laws  relating  to  contracts, 
and  the  cost  thereof  shall  be  charged  against  such  interur- 
ban or  street  railway  company  so  directed  to  sprinkle,  and 
shall  be  a  lien  upon  all  the  real  estate  and  leasehold  inter- 
est of  such  interurban  or  street  railway  company  within 
the  county  wherein  such  municipality  is  situate,  and  such 
charge  and  cost  together  with  a  penalty  of  twenty-five  dol- 
lars for  each  and  every  day  of  failure  on  the  part  of  such 
interurban  or  street  railway  company  to  sprinkle  as  re- 
quired, may  be  collected  in  any  court  of  competent  juris- 
diction or  the  lien  enforced  in  the  manner  provided  by  law.  co«  aod 
All  charges,  costs  and  penalties  collected  under  the  pro-  g^'*"  ' 
visions  of  this  section  shall  be  paid  into  the  general  fund 
of  the  municipality  to  be  disposed  of  as  the  council  there- 
of may  direct. 

LIGHTING   BRIDGES    AND    RAILROADS? 

Section  3762.     When  deemed  necessary  by  the  coun-   council  mr 
cil  of  a  municipality  to  have  a  bridpe  or  railway,  located  ^"inww'w 
in  whole  or  in  part  in  such  corporation,  owned,  possessed,   be  iighMd. 
or  operated  by  an  individual,  company,  association  or  cor- 
poration, or  any  portion  thereof,  lighted,  the  council  shall 
pass  an  ordinance  for  that  purpose,   reQuiring  such   indi- 
vidual, company,  association,  or  corporation,  to  light  such 
bridge  or  "railway  within  a  specified  time,  but  it  shall  not 
require  such  railway  or  portion  thereof  to  be  lighted  with 
electric  art  lights.     fR.  S.  Sec.  2494.)      - 


Cited:    Ravenna  v.  Pennsylvania  Co.,  45  O,  S.  118. 
Where  a  railroad. company  is  operating  .a  railroad,  the  tnck 
which  extends  within  the  limits  of  a  municipal  corporation  in 
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this  state,  such  inunicipaJ  corporation  is  authorized  by  thi)  section 
to  require  such  railroad  company  to  light  that  part  of  its  track 
which  lies  within  the  corporate  limits,  although  the  company  so 
operating  such  railroad  is  neither  the  owner,  nor  the  lessee  thereof: 
Railroad  v.  Bowling  Green,  57  O.  S,  336  (affirming  Railroad  v. 
Bowling  Green.  9  0.  C.  C.  524,  6  O.  C,  D.  531,  and  see  same  case 
on  demurrer.  Bowling  Green  v.  Railroad,  10  O.  C.  C.  63,  4  O. 

C.  D.  39). 

A  municipal  corporation  has  authority  to  prescribe  the  kind 
of  light  that  shall  be  employed  for  lighting  that  part  of  a  railroad 
track  which  lies  within  the  corporate  limits,  although  the  company 
so  operating  such  railroad  is  neither  the  owner  nor  the  lessee  there- 
of; Railroad  v.  Bowling  Green,  57  O.  S.  336  (affirming  Railroad  v. 
Bowling  Green.  9  O.  C.  C.  524,  6  O,  C.  D.  531,  and  see  same  case 
on  demurrer,  Bowling  Green  v.  Railroad,  10  O.  C.  C.  63,  4  0.  C. 

D.  39). 

Where  an  electric  light  plant  is  in  operation  within  a  municipal 
corporation,  lighting  its  streets  and  furnishing  light  to  its  in- 
habitants an  ordinance  is  not  unreasonable  because  it  requires  a 
railroad  company  to  use  in  lighting  its  track  the  particular  kind  of 
lamp  and  illuminating  material,  in  use  tor  lighting  the  streets  of 
such  municipal  corporation  :  Railroad  v.  Bowling  Green,  57  O.  S. 
336  (affirming  Railroad  v.  Bowling  Green.  9  0.  C.  C  524,  6  O-  C 
D.  531,  and  see  same  case  on  demurrer.  Bowling  Green  v.  Railroad, 
10  O.  C.  C.  63,  4  O.  C.  D-  39). 

An  ordinance  prescribing  that  "the  number  of  hours  that  said 
electric  lights  shall  be  required  to  be  lighted  during  each  period  of 
twenty-four  hours,  shall  be  the  same  as  the  said  council  does  now, 
or  may  hereafter,  require  lor  electric  lamps  within  the  limits  of  said 
municipal  corporation  for  lighting  streets,  shall  be  lighted"  is  suf- 
ficiently definite  to  advise  the  railroad  company  of  what  it  is  re- 
quired to  do :  Railroad  v.  Bowhng  Green,  57  0.  S.  336  (affirming 
Railroad  v.  Bowling  Green,  9  0.  C  C,  524,  6  O.  C.  D.  531,  and  see 
same  case  on  demurrer.  Bowling  Green  v.  Railroad,  10  O.  C.  C. 
fi3.  4  O.  C.  D.  39). 

An  ordinance  requiring  the  lighting  of  a  railway  line  by  a 
railroad  company,  enacted  by  virtue  of  the  authority  given  by  this 
and  the  following  sections,  being  one  which  relates  to  the  com- 
fort, safety,  convenience  and  good  order  of  the  peonle  of  the 
municipality,  should  receive  a  reasonable  construction.  The  instru- 
ment should  be  reasonably  certain  in  its  requirements,  but  no  par' 
ticular  form  of  words  is  necessary.  It  will  not  be  held  defective 
as  failing  to  fix  a  specified  time  for  the  performance  of  such  re- 
quirements by  the  company,  if  its  language,  taking  the  ordinance 
altc^ether,  is  sufficiently  definite  to  inform  the  company  that  such 
lighting  is  required  to  be  done,  how  it  is  to  be  done,  and  when 
it  is  to  be  done:  St.  Marys  v.  Railroad.  60  O.  S.  136  Creversing 
Railroad  v.   St,   Marys.   14  O,   C.  C.  202,  7  O.  C,   D.  661). 

A  requirement  that  the  railroad  company  proceed  to  do  the 
lighting  by  electricity  within  twenty  days  after  notice  of  the  pas- 
sage of  the  ordinance,  is  not  necessarily  unreasonable:  St.  Marys 
V.  Railroad.  60  O.  S.  136  (reversing  Railroad  v.  St.  Marys,  14  O. 
C,  C.  203.  7  O.  C.  D.  661), 

Where  an  assessing  ordinance,  fixing  the  expense  of  lighting 
has  been  enacted  in  conformity  with  G.  C.  3766.  such  ordinance  of 
itself  furnished  prima  fade  evidence  of  the  expense  of  the  light- 
ing: St,  Marys  v.  Railroad.  60  O.  S.  136  (reversing  Railroad  v. 
St.  Marys.  14  O.  C.  C.  203,  7  O.  C.  D.  661). 

The  power  of  police  regulation  throughout  the  state  is  vested 
in  the  legislature,  and,  in  the  exercise  of  this  power,  railway  com- 
panies may  constitutionally  be  required  to  lioiht  such  portions  of 
their  railways  as  are  within  a  municipal  corporation:  Railroad  v, 
Sullivan,  32  O.  S.  152. 

This  and  the  following  sections  which  authorize  councils  of 
municipal  corporations,  by  ordinance,  to  require  such  lighting  to  be 
done  by  the  owners  of  such  railways,  and  on  their  failure  to  com- 
ply with  such  ordinance,  authorires  the  council  to  procure,  such 
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lighting  done  at  the  expense  of  sucli  owners,  is  not  in  conflict  with 

the  constitution  of  the  atite:    Railroad   v.   Sulhvan,  32  0.   S.   152. 

When,  on  default  of  the  railway  company,  the  lighting  ia 
procured  to  be  done  by  the  council,  the  expense  of  such  lighting 
may,  by  the  council,  be  assessed  or  declared  a  lien  upon  any  of  the 
real  estate  of  the  railway  company  within  the  municipality;  Rail- 
road V,  Sullivan,  32  O.  S.  152. 

The  liability  of  the  railway  company  to  pay  the  expense  can 
only  be  enforced  by  suit  or  action,  or,  in  the  language  of  the  con- 
stitution, "by  due  course  of  law."  It  is  not  a  tax,  or  an  assess- 
ment in  the  nature  of  a  tax  for  local  improvements,  and  cannot,  , 
therefore,  be  summarily  placed  upon  the  county  duplicate  and  col- 
lected as  a  tax  or  assessment  proper :  Railroad  v.  Sullivan,  32 
O.  S.  152. 

The  method  of  collecting  a  charge  for  lighting  railroad  cross- 
ing or  enforcing  the  lien  thereof,  under  G.  C.  3768  and  3787,  is  by 
suit  in  the  name  of  the  municipal  corporation,  In  a  court  of  com- 
petent jurisdiction:    Railroad  v.  Sullivan,  32  O.  S.  162. 

Interurban  railroads  are  deemed  railroads  within  the  meaning 
of  this  section  and  as  such  may  be  required  by  municipal  ordinance 
to  light  street  crossings:  Ottawa  v.  Railway,  13  O.  C.  C.  (N.  S.) 
561,  2iB  O.  C  D.  197  (following  State  v.  Cleveland,  83  0.  S.  61). 

Section  3763.     The  ordinance  shall  specify  the  man-   curaeter 
ner  in  which  such  bridge  or  railway  shall  be  lighted,  the  »>«  ■»*" 
number  and  style  of  lamp-posts,  gas-posts,  electric  lights 
or  other  lights  and  iixlures,  and  the  time  such  lights  shall 
be  kept  burning  in  each  twenty-four  hours.     (R.  S.  Sec. 
2495) 

Cited:    Ravenna  v.  Pennsylvania  Co.,  45  O.  S.  118. 

A  provision  in  the  ordinance  fixing  the  time  for  keeping  the 
lights  burning  as  "from  the  hour  of  darkness  to  the  hour  of  day- 
light on  each  and  every  day,"  is  sufficiently  definite :  St.  Marys  v. 
Railroad,  60  O.  S.  136  (reversing  Railroad  v.  St.  Marys,  14  O.  C.C. 
S02,  7  O.  C.  D.  661). 

If  a  municipal  corporation  contains  an  electric  light  plant, 
whereby  the  municipal  corporation  is  supplied  with  electricity,  such 
municipal  corporation  may  require  the  railway  company  to  use 
electricity  for  lighting  crossings:  St.  Marys  v.  Railroad,  60  O.  S. 
136  (reversmg  Railroad  v.  St.  Marys,  14  0.  C.  C.  202.  7  O. 
C  D.  661). 

The  municipal  corporation  has  authority  to  prescribe  the  kind 
of  light  that  shall  be  employed  for  the  purpose  of  lighting  that  part 
of  the  railroad  track  which  lies  within  the  corporate  limits:  Rail- 
road V.  Bowling  Green.  57  O.  S.  3.S6  (affirming  Railroad  v.  Bowling 
Green,  9  O.  C.  C.  524.  6  O.  C.  D.  531,  and  see  same  case  on  demurrer 
Bowling  Green  v.  Railroad.  10  O.  C.  C.  63.  4  O.  C.  D.  39). 

Where  an  electric  light  plant  is  in  operation  within  a  municipal 
corporation,  lighting  its  streets  and  furnishing  light  to  its  inhabi- 
tants, an  ordinance  is  not  unreasonable  because  it  requires  a  rail- 
road company  to  use  in  lighting  its  track,  the  particular  kind  of 
lamp  and  illuminating  material,  in  use  for  liihtins  the  streets  of 
such  municipal  corporation :  Railroad  v.  Bowling  Green.  57  O.  S. 
336  (affirming  Railroad  v.  Bowling  Green.  9  O.  C.  C.  524.  6  0.  C. 
D.  531.  and  see  same  case  on  demurrer.  Bowling  Green  v.  Railroad. 
10  O.  C.  C  63,  4  O.  C.  D.  39). 

An  ordinance  prescribing  that  "the  number  of  hours  that  said 
electric  lights  shall  be  required  to  be  lighted  during  each  period  of 
twenty-four  hours,  shall  be  the  same  as  the  said  council  does  now 
or  may  hereafter,  require  for  eleclric  lamps  within  the  limits  of 
said  municipal  corporation  for  lighting  streets,  shall  be  lighted" 
is  sufficiently  definite  to  advise  the  railroad  company  of  what  it  is 
required  to  do:  Railroad  v.  Bowling  Green,  57  O.  S.  336  (affirming 
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Railroad  v.  Bowling  Green,  9  O.  C  C  624,  6  0.  C.  D.  531,  and 
see  same  case  on  demurrer,  Bowline  Green  v.  Railroad,  10  0.  C.  C. 
63,  1  O.  C  D.  39). 

An  electric  light  company  owning  an  electric  plant,  and  en- 
gaged in  furnishing  light  to  the  inhabitants  of  a  municipal  cor- 
poration, and  in  lighting  the  streets  thereof,  h«s  so  far  devoted 
its  property  to  a  public  use,  that  it  is  bound  to  furnish  light  within 
snch  municipal  corporation  impartially  to  all  applicants  at  a  reason- 
able price:  Railroad  v.  Bowling  Green,  57  O.  S.  336  (affirming 
Railroad  v.  Bowling  Green,  9  0.  C.  C.  624.  6  O.  C.  D.  531,  and  see 
same  case  on  demurrer.  Bowling  Green  v.  Railroad,  10  O.  C.  C. 
63,  4  O.  C  D.  39). 

A  municipal  corporation  which  has  been  obliged  to  furnish 
light  for  railway  crossings  may  recover  if  it  has  caused  the  track 
to  be  lighted,  even  though  such  lights  were  not  placed  on  the 
railroad  track:  Railway  v.  St,  Bernard,  19  O.  C  C.  299,  10  O. 
C  D.  41fi. 

A  municipal  corporation  cannot  require  lights  of  so  high  a 
degree  of  candle  power  as  to  obscure  the  headlights  of  locomotives 
at  night :  Railway  v.  St.  Bernard.  15  O.  C.  C.  588,  8  O.  C.  D.  385 
(reversing  St.  Bernard  v.  Railway,  7  O.  N.  P.  133,  4  O.  D.  (N.  P.) 
371). 

Section  3764.  Notice  of  such  requirement  shall  be 
given  at  least  twenty  days  before  penalty  or  charge  shall  be 
'  imposed  for  default,  and  such  notice  may  be  given  by  de- 
livering a  written  or  printed  copy  of  the  ordinance  to  an 
owner  or  part  owner,  or  any  person  having  possession, 
charge  or  management  of  such  bridge  or  railway.  When 
such  ordinance  requires  the  lighting  of  a  railway,  service 
of  such  written  or  printed  copy  of  the  ordinance  upon  a 
ticket  or  freight  agent  of  such  railway  company  in  such 
municipality,  and  if  there  is  no  such  ticket  or  freight  agent 
therein,  upon  any  ticket  or  freight  agent  of  such  railway 
company  in  the  county  wherein  such  municipaUty  is  lo- 
cated, shall  be  sufficient,  and  shall  charge  the  person,  com- 
pany, corporation,  or  partnership,  owning  or  operating  such 
railway  with  notice  of  the  passage  of  the  ordinance  and 
the  requirements  thereof.     (R.  S,  Sec.  2496.) 

A  requirement  that  the  railroad  company  proceed  to  do  the 
lighting  by  electricity  within  twenty  days  after  notice  of  the  pas- 
sage of  the  ordin ■-  — ' ■'■ *■'•■    '^'    " 


V.  Railroad.  60  O.  S.  136  (re 
C.  C  203,  7  O.  C.  D.  661). 

It  is  not  necessary  that  the  municipal  corporation  should  notify 
the  railway  company  of  its  imention  to  pass  such  ordinance:  Rail- 
way V.   St.  Bernard,  19  O.  C.  C.  299,  10  O,  C.  D.  415. 

Under  an  earlier  form  of  this  statute,  which  provided  that 
notice  should  be  given  "by  deliverinR  to  any  owner  or  part  owner 
or  anj[  person  having  possession,  charge  or  management,"  service 
of  notice  on  an  agent  was  held  to  be  unconstitutional ;  Railway  v. 
DeGraff,  20  O.  C.  C.  710,  10  O,  C.  D.  825. 

Notice  must  be  served  twenty  days  before  the  penalty  is  de- 
manded:   Railway  v.  DeGraff,  20  O.  C.  C.  710,  10  O.  C.  D.  825. 

Section  3765.  If  the  person,  company,  or  corpora- 
tion, owning,  possessing  or  operating  such  railway  or  bridge, 
n^lects  or  fails  to  do  such  lighting  in  conformity  with 
the  prvisions  of  the  ordinance,  for  twenty  days  after  such 
notice,  the  council  may  immediately  cause  the  lighting.to  be  , 
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done  at  the  expense  of  such  person,  company,  or  corpora- 
tions.     (R,  S.  Sec.  2497.) 

It  is  not  necessary  that  the  municipal  corporation  shall  ftirnisb 
the  light  itself,  but  it  must  cause  the  same  to  be  furnished  by  an 
electric  light  and  power  corporation :  Railroad  v.  Bowline  Green, 
S7  O.  S.  336  (affirming  Railroad  v.  Bowhng  Green.  9  O.  C.  C  524, 
6  O.  C.  D.  531,  and  see  same  case  on  demurrer.  Bowling  Green  v. 
Railroad,  10  O.  C.  C.  63,  4  O.  C.  D.  39). 

If  the  municipal  corporation  has  lighted  the  tracks  of  the  rail- 
way, it  may  recover  therefor,  even  though  such  lights  have  not 
Deen  placed  upon  the  railway  tracks:  Railway  v.  St.  Bernard,  19 
O.  C.  C.  299,  10  O.  C  D.  415. 

Section  3766.     The  council  may  direct  the  manner  i:     

which  the  expense  of  lighting  such  bridge  or  railway  shall  oj^^g*"^ 
be  assessed  and  collected.  When  so  assessed,  the  amount  li^tinc. 
shall  be  a  debt  due  against  and  payable  by  such  person, 
company,  or  corporation,  and  shall  be  a  lien  to  be  enforced 
as  any  other  lien  on  such  bridge  and  the  land  on  which  it 
is  built,  or  upon  the  real  estate  of  the  railway  company  or 
leasehold  interest  within  the  county  wherein  such  munici- 
pality is  located.     (R.  S.  Sec.  2498,) 

Where  an  assessing  ordinance,  fixing  the  expense  of  lighting 
has  been  enacted  in  conformity  with  this  section,  such  ordinance, 
of  itself,  furnishes  prima  facie  evidence  of  the  expense  of  the 
lighting:  St.  Marys  v.  Railroad,  60  O,  S.  136  (reversing  Railroad 
V.  St.  Marys,  14  O.  C.  C.  202,  7  0.  C.  D.  661). 

It  is  not  necessary  that  the  municipal  corporation  should  wait 
to  collect  the  cost  of  lighting  until  after  it  has  expended  the  money 
therefor.  If  the  cost  of  lighting  can  be  determined  in  advance, 
it  may  be  collected  in  advance  for  a  reasonable  sp^Kc  of  time  (in 
this  case  one  year) ;  St  Marys  v.  Railroad,  60  O.  S.  136  (reversing 
Raailroad  v.  St.  Marys,  U  6.  C.  C.  202,  7  O.  C.  D.  661). 

The  liability  of  the  railway  company  to  pay  the  expense  of 
lighting  railway  crossings  can  onl^  be  enforced  by  suit  or  action, 
or,  in  the  language  of  the  constitution,  "by  due  course  of  law." 
It  is  not  a  tax,  or  an  assessment  in  the  nature  of  a  tax  for  local 
improvements,  and  can  not  therefore  be  summarily  placed  upon  the 
county  duplicate  and  collected  as  a  tax  or  assessment  proper :  Rail- 
road V.  Sullivan,  32  O.  S.  152. 

The  method  of  collecting  a  charge  for  lighting  railroad 
crossings  or  enforcing  the  lien  thereof,  under  G,  C.  3766  and  3767, 
is  by  suit  in  the  name  of  the  municipal  corporation  in  3  court  of 
competent  jurisdiction:    Railroad  v.  Sullivan,  32  O.  S.  152. 

The  expense  of  lighting  crossings  may  be  collected  by  the 
municipal  corporation  in  any  court  of  competent  jurisdiction:  Rail- 
road v.  Bowling  Green,  57  O.  S.  336  (atfirming  Railroad  v.  Bowling 
Green,  9  O.  C.  C.  524,  6  O.  C.  D.  531,  and  see  same  case  on  de- 
murrer, Bowling  Green  v.  Railroad,  10  0.  C.  C.  63,  4  O.  C.  D.  39). 

For  the  assessment  of  damages  for  municipal  improvements, 
J  see  G.  C  3827,  et  seq. 

Section  3767.    The  charge  may  be  collected  or  the 
lien  enforced  in  the  manner  provided  for  the  assessment  beTnforeei" 
of  damages  and  expenses  for  making  public  improvements, 
(R.  S.  Sec.  2499.) 

The  liability  of  the  railway  company  to  pay  the  expense  of 
lighting  railway  crossings  can  only  be  enforced  by  suit  or  action, 
or,  in  the  language  of  the  constitution,  "by  due  course  of  law. 
It  is  not  a  tax  or  an  assessment  in  the  nature  of  a  tax  for  local 
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improvemeiits,  and  can  not  therefore  be  summarily  placed  upon  the 
county  duplicate  and  collected  as  a  tax  or  assessment  proper:  Rail- 
road V.  Sullivan,  32  O.  S.  152. 

The  method  of  collecting  a  charge  for  lighting  railroad  cross- 
ing or  enforcing  the  lien  thereof,  under  G.  C.  3766  and  3787,  is  by 
suit  in  the  name  of  the  municipal  corporation  in  a  court  of  com- 
petent jurisdiction :    Railroad  v.  Sullivan,  32  O.  S.  152. 

The  expense  of  lighting  crossings  may  be  collected  by  the 
municipal  corporation  in  any  court  of  competent  jurisdiction  r  Rail- 
road V.  Bowling  Green,  57  O.  S.  336  (affirming  Railroad  v.  Bowling 
Green,  9  0.  C.  C.  524,  6  O,  C.  D.  531,  and  see  same  case  on  de- 
murrer. Bowling  Green  v.  Railroad,  10  O.  C.  C  63,  4  O.  C  D.  39). 

STREET  RAILROADS, 

Section  3768.  No  corporation,  individual  or  individ- 
uals shall  perform  any  work  in  the  construction  of  a  street 

_   __  __ railroad,  until  application  for  leave  is  made  to  the  council 

**  ^dJ-  ^"  ^"''"K'  ^^^  ^^^  council  by  ordinance  has  granted  per- 
lewij  of'  mission,  prescribed  the  terms  and  conditions  upon,  and  the 
"*•  manner  in  which,  the  road  'shall  be  constructed  and  oper- 

ated, and  the  streets  and  alleys  to  be  used  and  occupied 
therefor,  but  the  council  may  renew  any  such  grant  at  its 
expiration  upon  such  conditions  as  may  be  considered  con- 
ducive to  the  public  interest.     (R.  S.  Sec.  2501.) 
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Curative  provisions. 

1.    Applied,   Cited,    Construed,    Referred   to.    Etc. 

Roberts  v.  Easton,  19  O.  S.  78;  Stale,  ex  rel.,  v.  Railway,  73 
O.  S.  363  (affirming  on  specific  grounds.  State,  ex  rel.,  v.  Railway, 
1  O.  C.  C  (N.  S.)  145.  14  O.  C.  D.  609) ;  Railway  v.  Carthage, 
18  O.  C.  C.  216.  9  O.  C.  D.  833  (affirmed,  without  report,  Carthaw 
V.  Railroad,  62  O.  S,  636)  ;  Day  v.  Railway,  5  O.  C  C.  (N.  S.)  393. 
17  O.  C.  D.  60  (reversed,  Railway  v.  Day,  73  O.  S.  83)  ;  Railway 
V.  Railway,  5  O.  C.  C.  (N.  S.)  583.  16  O.  C.  D.  180  (affirmed, 
without  report.  Railway  v.  Railway,  73  O.  S.  364)  ;  In  re  Railway, 
3  O.  N.  P,  (N.  S.)  561,  16  0.  D.  (N,  P.)  87;  Lima  v.  Cramer. 
5  O.  N.  P.  (N.  S.)  113.  17  O.  D.  {N.  P.)  245. 
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II.    Scops  of  Statuti. 

This  statute  does  not  relate  to  ordinary  railroads :  Bridge  Co. 
V.  Iron  Co.,  59  O.  S.  179. 

Interurbati  street  railroads  are  not  included  in  the  term  "rail- 
road" as  used  in  this  section :  Railroad  v.  Traction  Co^  1  O.  N.  P. 
(N.  S.)  218,  14  O.  D.  (N.  P^  17  (affirmed,  railway  v.  Traction  Co., 
4  O,  C  C.  (N.  S.)  329,  16  O.  C.  D.  1). 

The  term  "council'  used  herein  included  trustees  of  a  hamlet, 
when  hamlets  had  legal  existence.  In  re  Annexation  to  Newburg 
Township,  15  O.  C.  C.  78,  8  O.  C.  D.  34, 

Municipal  corporations  of  this  state  have  general  powers  to 
permit  and  r^ulate  the  construction  and  operation  of  street  rail- 
roads upon  such  reasonable  terms  and  conditions  as  they  may  de- 
termine, irrespective  of  the  provisions  of  this  and  the  following 
sections  and  G.  C.  9100,  et  seq.,  and  regardless  of  their  con- 
stitutionality and  as  an  incident  to  the  exercise  of  such  power, 
municipal  corporations  may  regulate  the  making  of  bids  by  third 
persons  for  the  privilege  of  building  a  street  railroad  and  trans- 
porting passengers  throutrh  the  streets;  Hattersly  v.  Waterville, 
4  O.  C  C.  (N.  S.)  242,  16  O.  C.  D.  220  (affirmed,  without  report. 
Hattersly  v.  Waterville,  74  O.  S.  466). 

A  street  railway  company  esnnot  accept  a  franchise  as  soon  as 
it  is  granted  by  council  and  afterwards  relieve  itself  from  all  obliga- 
tions thereunder,  on  the  ground  that  the  franchise  at  the  time  of 
such  acceptance  had  not  been  published  and  gone  into  effect.  The 
franchise  upon  going  into  effect  after  its  le;al  publication  will  re- 
late back  to  the  time  it  was  accepted :  Hattersly  v.  Waterville,  4 
O.  C.  C.  (N.  S.)  242,  !6  0.  C,  D.  226  (affirmed,  without  report, 
Hattersly  v.   Waterville,   74   0.   S.  466). 

The  deposit  of  a  certified  check  by  a  railway  company  with 
a  municipal  corporation  as  a  guaranty  of  its  good  faith  and  as  a 
condition  required  by  the  miin'cipalit'y  to  secure  a  bid  made  by  it  for 
the  construction  of  a  street  railway  through  the  streets,  is  not  with- 
out consideration,  in  that  the  municipality  gave  nothing  to  the  rail- 
way comoany  and  the  company  agreed  to  carry  passengers  within  the 
municipality  free  of  charge,  when  it  appears  that  the  company  de- 
siring a  franchise  through  the  municipality,  in  order  to  complete 
its  road  from  terminus  to  terminus,  applied  for  a  franchise  and 
in  consequence  thereof  the  municipality  advertised  for  bids  to  con- 
struct a  street  r'ilroad  through  it,  agreeina;  to  grant  a  franchise 
to  the  lowest  bidder,  that  the  company  submitted  its  bid,  which  being 
the  lowest  was  accepted  and  the  franchise  granted,  wherebv  it  wai 
given  eleven  months  within  which  to  build  its  road,  which  franchise 
was  accepted  by  the  company:  Hattersly  v.  Waterville,  4  O,  C.  C. 
(N,  S,)  242,  16  O,  C,  D,  226  (affirmed,  without  report,  Hattersly 
V.  Waterville,  74  O.  S.  466), 

Under  the  general  rule  that  forfeitures  are  not  favored,  a 
deposit  made  or  bond  given  to  secure  the  faithful  performance 
of  an  obligation  will  be  regarded  as  a  penalty,  and  held  to  be 
a  security  for  such  performance  or  to  secure  damages  arising 
from  a  breacfi  which  the  party  may  suffer  and  prove,  rather  than 
liquidated  damages  or  a  forfeit  to  be  lost  absolutely  in  case  of  a 
violation  of  the  contract;  but  where  the  circumstances  are  such 
and  the  contract  secured,  is  of  such  a  character  that  proof  of 
damages  in  case  of  breach  would  be  practically  impassible,  it  will 
be  held  to  be  liquidated  damages  and  the  contract  strictly  enforced: 
Hatterslv  v.  Waterville,  4  O.  C.  C  (N.  S.)  242,  16  O.  C.  D.  226 
(affirmed,  without  report.  Hattersly  v.  Waterville,  74  O.  S.  466). 

A  certified  check  deposited  as  required  by  resolution  of  the 
council  and  the  advertisement  for  bids,  by  a  street  railway  com- 
pany with  a  municipal  corporation  as  a  f^aranty  of  its  good  faith 
and  as  security  for  a  bid  for  a  franchise  in  the  streets  for  the  pur- 

Kse  of  constructing  and  operating  a  railroad,  which  check  was  to 
kept  on  deposit  as  a  security  that  the  company  will  carry  out  all 
the  conditions  of  the  franchise  and  complete  the  road  within 
eleven  months,  and  it  is  provided  by  the  franchise  ordinance  which 
was  accepted  by  the  company,  that  the  check  should  become  the 
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property  of  the  municipality  unless  the  conditions  of  the  franchise 
were  complied  with,  will  be  held  to  be  liquidated  damages  and 
not  in  the  nature  of  a  penalty,  and  will  be  forfeited  absolutely  to 
the  municipality  if  the  company  fails  to  commence  the  road  within 
eleven  months  or  carry  out  any  of  the  terms  of  the  franchise,  bul 
entirely  abandons  the  enterprise :  Hatlersly  v.  Waterville,  4  O.  C. 
C.  (N.  S.)  242.  16  O.  C.  D.  226  (affirmed  without  report,  Hatterslv 
V.  Waterville.  74  O.  S.  466). 

in.    Application. 

An  application  may  be  made  by  a  railway  company  before  its 
incorporation  has  been  perfected;  and  if  such  application  is  recog- 
nized by  the  corporation  after  its  incorporation  is  perfected,  it  is 
not  on  that  ground  invalid:  Sloane  v.  Railway,  7  O.  C.  C.  84, 
3  O.  C  D.  674. 

The  Railway  company  may  apply  to  the  municipal  corpora- 
tion for  an  alternative  route,  leaving  the  municipal  corporation  to 
decide  which  of  the  two  it  will  grant:  Simmons  v.  Toledo,  5  O. 
C.  C.  124,  3  O,  C.  D.  54  (affirmed,  without  report,  Simmons  v.  To- 
ledo, 3ft  Bull.  392). 

Preparation  of  an  ordinance  by  the  railway  company  and  the 
presentation  thereof  to  the  council  of  the  municipal  corporation  is 
an  application  within  the  meaning  of  this  section :  Sanfleet  v.  To- 
ledo, 10  O.  C.  C,  460,  8  O,  C.  D.  711  (affirmed,  without  report,  San- 
fleet V,  Toledo,  54  O,  S.  620). 

IV.      PRELIMINABV    OrDWAKCE. 

A  preliminary  ordinance  wherein  the  route  is  designated  and 
advertisement  for  bids  is  ordered,  is  not  an  ordinance  which 
creates  a  route,  grants  a  franchise  or  involves  the  expenditure  of 
money  within  G.  C.  4224  :    State,  ex  rel.,  v.  Henderson,  38  O.  S.  644. 

That  a  preliminary  ordinance,  whereby  the  route  was  estab- 
ished  was  not  necessary  was  held  in  Sloane  v.  R^lway,  7  O.  C.  C 
84,  3  O.  C,  D-  674. 

V.  Fka.vchise  Obmnance. 
\.  Enactment  of  franchise  ordinance.  A  grant  extending 
a  street  railway  franchise  is  not  rendered  invalid,  because  while 
awaiting  certain  enabling  legislation,  under  an  amicable  arrange- 
ment between  the  municipal  corporation 'and  the  company,  the  pas- 
sage of  the  ordinance  extending  the  grant  was  deferred  for  some 
months  beyond  the  termination  of  the  life  of  the  original  grant: 
State,  ex  rel.,  v.  Railway.  11  O.  C.  C.  (N,  S.^  2B.1.  20  0,  C.  D. 
W!2    (affirmed,   without    report.    State,   ex    rel..    v.    Railwav,   81    O. 

s.  soa). 

An  ordinance  extending  a  street  railway  grant,  which  relates 
to  but  one  road  and  involves  no  expenditure  of  money  belonging 
to  the  municipal  corporation,  but  is  simply  a  contract  between  the 
railway  company  and  the  municipal  corporation,  is  not  of  a  general 
or  permanent  natvirc.  and  is  not  rendered  invalid  by  reason  of 
failure  lo  read  it  on  three  different  davs  or  to  suspend  the  rules 
requiring  this  to  be  done:  Stale,  ex  rel.,  v.  Railway,  11  O.  C  C, 
(N,  S.)  -im.  'CI  O.  C.  n.  im  ciffirmi'd.  without  report,  State,  ex- 
rcl.,  V.  Railway,  81   O,  S.  .W-M. 

The  duty  of  publishing  an  ordinance  rests  upon  the  municipal 
corporation,  and  in  an  action  brought  by  the  citv  solicitor  to  oust 
a  street  railway  company  from  its  franchise,  it  is  incumbent  upon 
the  municipal  corouration  to  establish  such  an  omission,  and  in  the 
absence  of  proof  to  that  effect  a  presumption  arises  that  publica- 
tion was  regularlv  made:  State,  ex  rel.  v.  Railwav.  11  O.  C  (N.  S.) 
26^,  20  O.  C.  D.  (j;«  (affirmed,  without  report.  State,  ex  rel.,  v. 
Railway,  81  0.  S.  f)02}. 

B,  Nature  of  franchise  ordinance.  ,\  franchise  ordinance  in 
its  ordinary  form  is  an  offer  b>[  the  municipal  corporation  which 
upon  acceptance  by  the  street  railwav  company  bc-omes  a  contract 
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between  them,  which  is  protected  by  the  constitutional  provision, 
with  reference  to  impairment  of  the  application  of  the  contract: 
State,  ex  rel,  v.  Railway,  15  0.  C.  C.  200.  8  O.  C.  D.  474 ;  Cincin- 
nati V.  Railway.  6  O.  N.  P.  140.  9  O.  D.  (N.  P.)  235;  Railway 
V.  Cleveland.  94  Fed.  385.  12  O.  F.  D.  835;  Railway  v.  Cleveland, 
135  Fed.  368,  !4  0.  F.  D.  746. 

C.  Power  to  impose  terms. 
1.  General  provisions.  In  Ohio  a  municipal  corporation  in 
granting  a  street  railroad  company  permission  to  construct  a  street 
railroad  in  the  streets  of  the  municipal  corporation  may  at  least 
prescribe  such  terms  and  conditions  as  are  in  furtherance  of  the 
duty  which  the  municipal  corporation  owes  to  the  public  and  are 
essential  to  the  preservation  of  the  streets  for  public  use.  provided 
such  terms  and  conditions  are  not  inconsistent  with  the  restrictions 
placed  upon,  nor  inconsistent  with  the  riijhts  granted  to  such  street 
railroad  company  by  the  legislature :  Eiyria  v.  Railway,  8  0.  N.  P. 
(N.  S.)  &i.  19  O.  D.  <N.  P.)  291. 

When  an  extension  of  an  existing  franchise  is  granted,  the 
municipal  corporation  has  authority  to  prescribe  that  the  street 
railroad  company  shall  widen  a  bridge  occupied  by  it,  or  in  lieu 
thereof  pay  a  stipulated  amount  to  the  municipal  corporation,  at  the 
option  of  the  municipal  corporation,  and  such  provision,  wlien  the 
ordinance  containing  the  same  has  been  duly  accepted  by  the  Street 
railroad  company,  becomes  an  agreement  bindinit  the  street  railroad 
company  to  the  performance  of  the  same :  Eiyria  v.  Railway,  8 
O.  N.  P.  (N.  S.)  »h,  19  O.  D.  CN.  P.)  294. 

2.  Transfers.  A  requirement  as  to  the  giving  of  transfers  is 
one  which  council  has  a  right  to  make,  and  is  not  rendered  un- 
reasonable by  the  (act  that  a  company  operating  street  railway  lines 
intersecting  the  proposed  line  would  be  thereby  placed  at  a  dis- 
advantage in  the  bidding:  Raynoids  v.  Cleveland,  8  O.  C.  C.  (N. 
S.)  278.  18  O.  C.  D.  463  (affirmed,  without  report,  on  ground  of 
laches.  Raynoids  v.  Cleveland.  77  O.  S.  631). 

3.  Regulation  as  to  conduct  of  railway.  A  municipal  corpora- 
tion can  not  make  it  a  misdemeanor  for  the  conductor  of  an 
interurban  car  to  fail  to  stop  such  car  at  crossings  within  the  limits 
of  the  municipal  corporation,  for  the  purpose  of  taking  on  or  letting 
off  passengers:    Townsend  v.  Circlcville.  78  O.  S.   122. 

Under  this  section  a  municipal  corporation  has  no  power  to 
enact  an  ordinance  forbidding  a  street  railway  company  to  operate 
cars  without  conduaors;  Thornhill  v.  Cincinnati,  4  O.  C.  C.  364, 
2  O.  C.  D.  592. 

A  municipal  corporation  can  not  by  ordinance  forbid  the  em- 
ployment of  motormen.  who  have  not  served  for  a  period  of  ten 
days  before  such  employment  begins;  Railway  &  Light  Co.  v. 
Columbus.  20  O.  D.  (N.  P.)- 555. 

A  municipal  corporation  can  not  by  ordinance  prevent  the  rail- 
way corporation  from  exercising  one  or  more  of  its  corporate 
powers  (in  this  case  forbidding  the  corporation  to  transport 
freightl  :  State,  ex  rel..  v.  Traction  Co.,  18  O.  C.  C.  490,  10  0. 
C.  D,  212. 

A  provision  in  an  establishing  ordinance,  that  differences  be- 
tween the  company  receiving  (he  grant  and  its  employes  shall  be 
settled  by  arbitration,  is  invalid,  in  that  it  is  a  restraint  upon 
bidding  and  likelv  to  increase  the  rate  of  fare :  Raynoids  v.  Oeve- 
land.  2  O.  C.  C'  (N.  S.)  139.  14  O.  C.  D.  215  (affirmed,  without 
report.  Cleveland  v.  Raynoids.  70  0.  S.  619,  and  appealed  from 
Raynoids  v.  Cleveland.  13  O.   D.   (N.  P.)    125). 

4.  Use  of  track  of  other  railway.  ]f  a  street  railway  com- 
.pany  is  authorized  to  construct  its  railway  partly  within  the  limits 

of  a  municipal  corporation  and  partly  without  such  limits,  and  it 
obtains  from  the  municipal  corporation  the  right  to  construct  its 
railway  over  certain  streets  in  the  municipal  corporation,  and  from 
the  county  commissioners  it  obtains  the  right  to  construct  its  rail- 
way on  certain  roads  without  the  limits  of  such  municipal  corpora- 
lion,  and  it  does  so  construct  its  road;  and  it  such  municipal  cor- 
poration  grants   m   said   railway   company   authority   to   extend   its 
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tracks,  in  such  municipal  corporation  and  to  occupy  the  track  of 
an  existing  street  railway  in  such  municipal  corporation  by  virtue 
of  G.  C.  9103  in  its  earlier  form  (R.  S.  3438),  the  part  of  said 
railway  which  is  without  the  limits  of  such  municipal  corporation 
and  which  is  actually  in  operation  is  to  be  included  together  with 
the  part  of  such  railway  within  such  municipal  corporation,  in 
determining  whether  the  parts  so  used  are  more  than  eight  times 
the  length  of  the  part  of  the  tract  of  an  existing  street  railway, 
which  such  other  railway  company  is  authorised  to  use :  State, 
ex  rel..  v.  Railway.  19  0.  C.  C.  79,  10  0.  C,  D.  418. 

When  the  council  of  a  municipal  corporation  has  by  ordi- 
nance legally  granted  Iodine  street  railway  company  the  right  to 
construct  its  railway  and  lay  its  tracks  on  and  over  a  particular 
part  of  a  designated  street  within  said  municipal  corporation,  and 
such  company  has  duly  accented  said  grant  and  entered  upon  and 
taken  possession  of  the  right  of  way  so  specifically  granted,  a 
subsequent  grant  by  said  council,  or  its  successor  in  office,  the  board 
of  control,  of  the  same  right  of  way,  or  a  substantial  part  thereof, 
to  another  street  railway  company  for  like  purpose  will  not  of 
itFclf  confer  upon  the  second  grantee  the  right  to  enter  upon  and 
take  possession  of  the  route  or  right  of  vty  so  granted,  where 
such  entry  and  possession  hy  it  will  materially  and  injuriously  in- 
terfere with,  interrupt  and  abridge  the  iirst  erantee's  use  and 
enjoyment  of  the  said  ris;ht  of  way.  And  where  said  second 
grantee  threatens,'  and  is  about  to  take  possession  of  said  route 
and  right  of  way  under  and  bv  virtue  of  its  said  grant,  without  the 
consent  and  against  the  will  of  said  first  grantee,  and  without  hav- 
ing appropriated  the  right  so  to  do.  it  will  be  restrained  from 
so  doini  bv  injunction.  The  gaute  of  the  original  street  railway 
was  four  feet,  eight  and  one<haIf  inches;  that  of  the  new  railway 
five  feet  two  and  one-half  inches,  and  the  new  railwav  proposed 
to  niace  its  east  rail  eight  inches  west  of  the  e^st  rail  of  the  original 
railway  comnany,  and  to  nbce  its  west  rail  fourteen  inches  west  of 
the  west  rail  of  said  or-ginal  railway  company:  Traction  Co.  v. 
Transit  Co.,  69  0,  S.  402. 

5.  Routes.  A  railroad  route  which  branches  in  two  direc- 
tions is  nevertheless  one  route  and  not  two:  Adelott  v.  Cincinnati, 
11  O.  C.C.  11.4  O.  C.  D.  486. 

If  several  routes  have  been  granted  to  a  street  railway  com- 
panv,  it  can  not  combine  two  or  more  of  the  streets  covered  by 
such  routes  into  a  new  route,  unless  the  municipal  comoration  has 
made  a  new  grant  thereof  in  compliance  with  statute-  Horstman  v. 
Railway.  14  O.  D.   (N.  P.)  545. 

6.  Exchisive  franchise.  A  municipal  coroo ration  his  no 
power  under  the  statutes  of  Ohio  to  grant  exi-lusive  riTht  to  a 
street  railway  comoanv  to  use  the  streets  of  the  municipal  cor- 
poration for  raiiwsv  purposes :  Railwav  v.  Railwav.  6  O,  C,  C.  362, 
3  O.  C,  D.  493  (affirmed.  Railway  v.  Railway.  W  O.  S.  603). 

An  ordinance  will  not  be  construed  as  altemoting  to  give  the 
exclusive  right  to  use  the  streets  of  a  municipal  corporation  for 
street  railwav  nurposes  to  one  corporation  ;  Mulhenney  v.  Railway, 
20  O.  C.  D.  686. 

An  ordinance  which  provided  that  only  one  set  of  poles  and 
wires  should  be  erected  on  any  given  street  was  held  not  to  give 
the  exclusive  right  (o  operate  upon  a  given  street  tn  the  railway 
companv.  which  first  run  its  wires:  the  intention  of  such  ordinance  " 
being  rather  to  prevent  a  railway  companv  from  erecting  more  than 
one  set  of  poles  and  wires  on  a  given  street :  Mulhenney  v.  Railway, 
20  0.  C,  D.  686. 

7.  Paving.  An  ordinance  which  grants  to  a  street  railway 
company  the  privilege  of  constructing  and  ooeratino-  a  railwav  in. 
a  street  and  which  prescribes  the  terms  and  conditions  of  such 
use,  does  not  divest  the  municipal  corporation  of  its  control  of  the 
street  or  abridge  its  right  to  improve  such  street ;  and  during  the 
period  for  which  such  privilege  is  to  run  such  municipal  corpora- 
tion may  cause  such  street  to  be  improved,  including  the  portion 
thereof  occupied  hv  the  street  railwav :  Columbus  v.  Railroad.  4-5 
O.  S.  98. 
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The  city  of  Columbus,  by  ordinance,  granted  the  privilege 
to  a  company  to  construct  and  operate  a  street  railroad  on  one 
of  its  streets  for  a  specified  period.  The  ordinance  provided  that 
the  company  should  make,  construct  and  keep  in  order  and  repair, 
all  that  part  of  the  street  included  between  the  rails  of  its  tracks 
and  switches,  in  the  same  manner,  and  with  like  material,  as  the 
street  is  constructed  and  repaired,  so  long  as  it  shall  use  the  same 
,  for  its  railroad ;  and  any  failure  to  comply  with  the  provisions 
of  the  ordinances,  or  with  any  general  ordinance  of  the  municipal 
corporation,  regulating  the  use  of  its  streets  or  the  police  regula- 
tions thereof,  should  render  such  railroad  company  liable  to  the  mu- 
nicipal corporation,  in  an  action  of  damages  for  such  failure;  and 
the  council  after  giving  the  company  twenty  days'  notice,  should 
have  the  right  to  order  any  work  to  be  done  on  the  raillroad  neces- 
sary to  keep  it  ir  repair,  and  charge  the  cost  and  expense  thereof  up- 
on the  railroad  company;  it  was  held  that  the  ordinance  did  not 
divest  the  municipal  corporation  of  its  control  of  the  street,  or 
abridge  its  right  to  improve  the  same ;  and  it  might,  during  the 
period  named,  cause  to  he  made  new  improvements  thereof,  in- 
cluding the  part  occupied  by  the  street  railway,  and  determine  the 
kind  of  improvements  to  be  so  made.  By  constructing  and  operat- 
ing its  railway,  the  company  accepted  the  burdens,  w.th  the  privileges 
of  the  ordinance,  and  thereby  incurred  the  continuing  obligation, 
to  make,  construct  and  keep  in  order  and  repair,  as  long  as  it 
enjoyed  those  privileges,  the  portion  of  the  street  between  the  rails 
of  its  track,  including  such  new  improvement  thereof  as  the 
municipal  corporation  might  determine  and  direct.  When,  after 
notice,  the  company  fails  to  do  the  work  so  required  of  it,  and 
the  municipal  corporation  then  causes  it  to  be  done,  its  reasonable 
cost  may  be  recovered  by  action  against  the  company ;  and  it  is  not 
essential  to  the  liability  of  the  company  therefor,  that  the  notice  to 
make  such  improvement  precede  the  letting  of  the  contract  by  the 
municipal  corporation  for  the  same.  It  is  sufficient  if  such  notice 
be  given  before  the  work  is  done,  and  while  the  company  may  still 
perform  the  same.  Where  the  company,  after  receiving  such  notice, 
without  attempt  to  perform  any  jiart  of  the  work  required  of  it, 
permitted  the  municipal  corporation  without  objection  or  com- 
plaint, to  commence  and  complete  it,  adjusted  the  track  of  its  rail- 
way to  conform  thereto,  as  it  progressed,  and  with  knowledge  that 
the  municipal  corporation  expected  it  to  pay  for  the  same,  and  of 
all  the  circumstances,,  received  all  the  benefits  thereof  as  fully  as  if 
it  had  been  performed  by  the  company,  the  municipal  corporation 
may  recover  the  reasonable  cost  of  the  work  so  done,  although  the 
notice  does  not  strictly  conform  to  the  requirements  of  the  ordi- 
nance:  Columbus  V.  Railroad.  45  O.  S.  98. 

Under  an  ordinance  granting  a  street  railway  franchise  con- 
taining a  provision  that,  it  on  said  street  a  pavement  has  already 
been  laid  and  an  assessment  therefor  placed  on  the  tax  duplicate, 
ind  that  said  company  shall  pay  to  the  municipal  corporation  such 


proportion  of  the  assessment  for  said  improvement  as  the  space 
occupied  by  its  tracks  and  one  foot  on  the  outside  of  the  outer 
rails  thereof  bears  to  the  entire  width  of  the  improved  roadway; 
it  was  held  that  the  railway  company  is  bound  by  its  contract  to 
pay  said  proportion  of  the  assessments  made  and  levied  upon  the 
feet  front  of  the  abutting  property,  and  can  not  defend  upon  any  of 
the  grounds  that  would  have  been  available  to  abutting  lot  owners, 
or  to  the  company  if  not  bound  by  such  contract  obligations  i  Rail- 
way v.  Columbus,  3  O.  N.  P.  (N.  S.)  438,  16  O.  D.  (N.  P.)  102. 

In  determining  the  width  of  any  improved  street  where  the 
curb  on  each  side  thereof  was  constructed  at  the  same  time  of  said 
improvement,  the  curb  is  a  part  of  the  improved  roadway,  and 
should  be  computed:  Railway  v.  Columbus,  3  O.  N.  P.  (N,  S.) 
438,  16  O.  D.  (N.  P.)  102. 

A  provision  requiring  a  railroad  corporation  to  pave  between 
the  rails  does  not  make  such  railway  company  liable  to  the  municipal 
corporation  for  any  part  of  the  dairages  awarded  to  property 
owners,  as  caused  by  the  improvement  of  a  street  by  paving:  Rail- 
way V.  Dayton,  I  Dayton  (fddings).  16S. 
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S.  Compensation  to  municipal  corporation.  An  ordinance 
which  provides  that  a  street  railway  shall  pay  annually  four  doUarii 
per  lineal  foot  on  each  car  run,  means  on  each  car  run  and  not  on 
the  average  number  of  cars  run:  Cincinnati  v.  Railway,  6  O.  N.  P. 
HO,  9  O.  D.  (N.  P.J  ass. 

The  fact  that  the  street  railway  has  made  a  statement  to  the 
municipal  corporation  o£  the  number  of  cars  run  and  has  made  a 
payment  to  such  municipal  corporation  ba^ed  on  such  number,  docs 
not  amount  to  an  account  slated,  and  did  not  preclude  the  municipal' 
corporation  from  recovering  the  amount  due  in  excess  of  such 
Cincinnati   v.   Railway,   6   O.    N.    P-   140,   9   0.   D.    (N. 
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n  ordinance  provides  for  the  payment  of  two  and  one-half 
per  cent,  on  the  gross  earnings  of  the  street  railway  company,  this 
mcludes  all  its  gross  earnings,  whether  within  or  without  the  limits 
of  the  municipal  corporation:  Cincinnati  v.  Railway,  11  Dec,  Rep- 
6S7,  28  Bull,  276,  If  a  franchise  imposes  upon  a  street  railway 
company  a  charge  of  a  certain  amount  per  hneal  foot  on  each 
car  operated,  the  fact  that  each  car  is  not  run  for  the  entire  period 
of  twenty-four  hours  does  not  reduce  the  amount  lo  be  paid:  Cin- 
cinnati V.  Railway,  11  Dec.  Rep,  667,  28  Bull.  276. 

Under  the  ordinance  which  requires  a  license  tee  of  one  hun- 
dred dollars  for  each  car  of  a  railway,  the  company  was  held  bound 
to  pay  the  unpaid  license  up  to  the  time  of  the  expiration  of  the 
grant,  but  no  license  fee  can  he  imposed  after  such  expiration : 
Cincinnati  v.  Railway,  U  Dec.  Rep,  892,  30  Bull,  321. 

D.  Construction.  A  grant  by  a  municipal  corporation  to  a 
a  street  railway  company  of  the  n^ht  to  construct  and  operate  a 
railroad  in  the  streets  of  such  municipal  corporation  is  to  be  con- 
strued strictly  in  favor  of  the  municipal  corporation  and  against  the 
street  railway  company,  and  that  such  street  railway  company  can 
claim  only  the  rights  and  privileges  which  are  given  by  express 
words  or  hy  necessary  implication :  Railway  v.  Cleveland,  20*  U.  S, 
116,  15  0.  F.  D,  433.  (For  decision  below,  see  Railway  v.  Cleveland, 
137  Fed.  Ill,  14  O.  F,  D,  513,  3  O.  L.  R.  75)  ;  Trust  Co.  v.  Traction 
Co.,  169  Fed,  308,  16  0,  F.  D.  311;  Transit  Co.  v.  Hamilton,  1  O, 
N.  P.  366,  4  O.  D,  (N.  P.)  10. 

The  right  to  construct  tracks  in  a  given  portion  of  a  street 
docs  rot  carry  with  it  the  right  to  construct  therein  a  building  for 
the  accommodation  of  passengers  who  are  transferred  from  one 
hne  to  another:  Railway  v.  Cleveland,  204  U.  S.  116,  15  O.  F,  D. 
433.  (For  decision  below,  see  Railway  v,  Cleveland.  137  Fed.  111. 
14  O.  F.  D.  513,  3  O.  L,  R.  75) ;  Trust  Co.  v.  Traction  Co.,  169 
Fed.  308,  16  O.  F.  D.  311;  Transit  Co,  v,  Hamilton,  1  O.  N,  P, 
366,  i  O.  D.  (N.  P.)  10. 

The  right  to  construct  a  temporary  building  in  ;i  street  for  the 
accommodation  of  passengers  docs  not  carry  with  it  the  right  to 
construct  a  permanent  building  for  that  purpusi':  Railwav  v.  Cleve- 
land, 204  U,  S,  116,  15  O.  F.  D,  433.  (For  decision  hclow,  sec  Rail- 
way V,  Cleveland,  137  Fed.  Ill,  14  O.  F,  D,  513,  3  O,  L,  R.  75); 
Trust  Co.  V.  Traction  Co..  169  Fed.  30?.  16  O.  F.  D.  311;  Transit 
Co,  V.  Hamilton,  I,  0,  N.  P,  3G6,  4  0,  D,  {K.  P.)  10, 

A  street  railway  prant  provided  that  the  road  should  he  built 
and  in  operation  withm  six  months  from  the  time  the  municipal 
corporation  completed  certain  grading;  otherwise  all  rights  and 
privileges  thereby  granted  should  be  forfeited.  A  large  part  of  the 
road  was  built  and  put  in  operation.  Ten  years  later  the  municipal 
corporation  caused  the  stipulated  grading  to  be  done,  which  was 
immediately  accepted  and  paid  for.  During  the  winter  months  fol- 
lowing the  "fill"  thus  made  settled  from  six  inches  to  one  foot. 
It  was  leveled  up.  and  the  construction  of  the  road  begun,  when 
work  was  stopped  by  the  mayor  and  police  on  the  ground  ttiat  the 
time  limit  had  expired,  and  suit  was  brought  to  enjoin  further 
work  and  forfeit  the  franchise  as  to  this  part  of  the  route.  It  was 
held  that  the  completion  of  the  grading  contemplated  by  the  or- 
dinance granting  the  franchise  should  dale,  not  from  the  acceptance 
of  the  payment  for  the  work,  but  from  the  date  of  its  being  put 
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C.  D.  441.- 

E.  Effect  and  operation.  An  ordinance  which  consents  to  the 
consolidation  of  several  street  railways  on  condition  that  but  one 
fare  shall  be  charged,  if  a  continuous  route  does  not  operate  to 
extend  ihe  franchise  for  any  line;  Railway  v.  Cleveland,  204  U.  S. 
116,  15  O.  F.  D,  433,  fFor  decision  below,  see  Railway  v.  Qcve- 
land.  137  Fed,  111,  14  O.  F.  D,  513.  3  O,  L,  R,  75). 

If  a  number  of  lines  of  a  street  railway  are  constructed  under 
different  franchises,  which  expire  at  different  times,  and  such  lines 
have  been  acquired  by  a  consolidated  street  railway  company,  the 
grant  to  such  consolidated  company  of  the  right  to  conatruct  ex- 
tensions and  connecting  lines,  and  to  operate  them  in  connection 
with  its  other  lines  until  a  specified  date,  does  not  have  the  eflect 
of  extending  the  franchises  of  any  part  of  such  other  lines  to  such 
date:   Trust  Co.  v.  Traction  Co.,  169  Fed,  308,  16  0.  F,  D,  311. 

The  grant  of  a  franchise  to  a  street  railway  company  fixing 
a  given  rate  of  fare  can  not  abrogate  an  existing  contract  between 
such  railway  company  and  an  amusement  park  company,  whereby 
such  railway  was  to  carry  passengers  to  and  from  such  park  for  a 
fare  less  than  that  fixed  by  such  franchise:  Humphrey  Co.  v. 
Railway,  20  O.  D.  (N.  P.)  510. 

The  ^rant  of  a  franchise  which  purports  to  extend  "until 
the  expiration  of  the  grants  for  said  company's  tracts  on  said 
Qujncy  street  east  of  Lincoln  avenue,  to-wit :  July  13th,  J9I3," 
does  not  extend  beyond  the  expiration  of  the  franchise  for  Quincy 
Street,  if  such  franchise  expires  before  said  named  date :  Railway 
V,  Cleveland,  204  U.  S,  116.  1.5  O.  F.  D.  433.  (For  decision  below, 
see  Railway  v.  Oeveland,  137  Fed.  Ill,  14  0.  F,  D.  513,  3  O.  L. 
R.  75.) 

If  the  provisions  of  a  .franchise  ordinance  are  unequivocal 
and  free  from  doubt,  the  practical  construction  of  such  contract 
by  the  parties  has  no  lesal  effect:  Cincinnati  v.  Railway,  6  0.  N. 
P.  140.  9  O.  D,  (N.  P.)  235. 

Under  the  provisions  of  the  municipal  code  the  council  of  a 
municipal  corporation  is  not  authorized  to  pass  an  ordinance  giving 
to  street  railroad  companies  the  exclusive  right  to  maintain  and 
operate  such  railroads  Upon  a  street  or  grant  the  right  to  con- 
struct such  railroads  on  streets  to  be  desianated  to  such  corpora- 
tion or  companv  of  individuals  as  will  hid  "the  lowest  price  of 
commutation  tickets  in  packages,"  the  law  requiring  such  grants  to 
be  let  to  the  one  that  "will  agree  to  carry  passengers  at  the  lowest 
rate  of  fare;"  and  where  an  ordinance  contains  such  l:nauthorized 
provisions,  and  they  are  so  connected  with  authorized  provisions 
that  their  separation  is  impracticable,  the  whole  ordinance  is  invalid : 
Railroad  v.  Smith.  29  O,  S.  291. 

If  a  municipal  corporation  has  granted  to  one  railway  com- 
pany the  riftht  to  construct  "a  double  track  in  a  street  and  to 
another  the  right  to  construct  a  single  track  in  such  street,  the  court 
has  no  power  to  compel  them  to  unite  in  the  construction  of  one 
of  the  tracks,  so  as  to  have  two  instead  of  three  tracks"  therein, 
however  advisable  the  court  may  feel  that  such  construction  would 
do,  the  question  being  for  the  municina]  corporation,  and  not  for 
the  court :   Railway  v.  Transit  Co..  S  O.  C.  C.  319,  3  O.  C.  D.  158. 

A  franchise  ordinance  can  not  grant  to  a  street  railway  com- 
pany a  route  in  the  alternative,  leaving:  such  ratlwav  company  to  de- 
termine which  route  it  will  take:  Sommers  v,  Cincinnati,  6  Dec. 
Rep.  aS7,  8  Am.  L,  Rec.  612. 

The  fact  that  a  street  railway  franchise  is  granted  to  one 
who  is  designated  as  trustee  does  not  render  it  invalid  on  that 
account:  Simmons  v.  Toledo,  5  0.  C,  C  124,  3  0.  C.  D.  64 
(affirmed,  without   report,   Simmons   v.   Toledo,  30   Bull.   392). 

■\  grant  of  an  extension  to  the  "Oakwood  Street  Railroad 
Company"  is  not  invalid,  although  the  correct  name  of  such  com- 
pany was  the  "Oakwood  Street  Railway  Company."  if  such  railway 
company  was  intended,  and   if  the  municipal  corporation  permitted 
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it  to  accept  Buch  franchise  and  act  thereunder;  State,  ex  rel.,  v. 
Railway.  11  O.  C  C.  (N.  S.)  263.  20  O.  C.  D.  632  (affirmed,  with- 
out rM»ort,  State,  ex  rd..  v.  Railway,  Bl  O.  S.  502). 

The  fact  that  a  franchise  ordinance  includes  only  a  part  of 
the  route  described  in  the  application  does  not  render  it  invalid : 
Simmons  v.  Toledo,  5  0.  C.  C.  124,  3  O.  C.  D.  64  (affirmed,  with- 
out report,  Simmons  v.  Toledo,  30   Bull.  ^). 

It  a  franchise  ordinance  fixes  the  rate  of  fare,  the  municipal 
corporation  can  not  subsequently  lower  such  rate,  unless  the  right 
so  to  do  is  reserved:  Railway  v.  Clevelajid.  94  Fed.  385,  12  O. 
F.  D,  636. 

F,  Irresularities.  Defects  in  a  street  railway  franchise  can 
not  be  cured  by  an  amendment  to  the  grantinR  franchise  ordinance, 
which  merely  sets  forth  the  facts  as  to  what  was  done  in  the 
matter  of  publication  of  notice  before  the  bids  were  received  for 
the  construction  of  the  line,  and  declares  that  the  publication  was 
sufficient  to  meet  the  requirements  of  the  firanting  ordinance:  Ray- 
nolds  V.  Cleveland,  8  O,  C.  C.  (N.  S.)  27B,  IB  O.  C.  D.  «3  (affirmed, 
without  report,  on  ground  of  laches,  Raynolds  v.  Cleveland,  77  O. 
S.  631). 

Where  there  has  been  an  advertisement  tor  bids  to  construct 
a  designated  route  at  the  lowest  rate  of  fare,  (he  municipal  cor- 
poration can  not  thereafter  grant  the  right  to  construct  a  street 
railway  upon  a  part  onlv  of  such  designated  rotite,  nor  can  the 
municipal  corporation,  without  publishing  notice  of  and  receiving 
further  bids,  make  a  grant  for  a  route  which  includes  a  street  not 
embraced  in  the  roiT'e  as  ori^mallv  des'gnated :  Ravnolds  v,  Cleve- 
land. 2  O.  C.  C.  (N.  S.)  i^.  U  O,  C.  D  215  (affirmed,  without 
report.  Cleveland  v.  Ravnolds.  76  O,  S.  6'!1.  and  appealed  from, 
Raynolds  v.  Cleveland.  13  O.  D.  (N.  P.)  125). 

The  fact  that  an  extension  was  eranted  lo  the  O'kwood  Street 
Railroad  Companv.  instead  of  the  O.-rtcwood  Street  Railwav  Com- 
pany, does  not  afford  ground  for  an  ouster,  where  it  is  admitted 
that  it  is  one  and  the  same  company,  and  the  municipal  corpora- 
tion accented  the  bonds  of  the  comoany  and  all  the  bridTe  and 
Street  imnrovemenls  made  by  it  under  t^e  or^Iinance:  State,  ex 
rel..  V.  Railway.  11  O.  C.  C.  (N.  S.)  26-1.  20  O  C.  D.  6^2  (af- 
firmed, without  report.  State,  ex  rel.,  v.  Railway,  81  0.  S.  502). 

Whether  consents  from  abultinT  pronerty  owners  were  secured 
for  an  extension  is  a  matter  which  concerns  the  prooertv  owners 
onlv.  and  in  the  absence  of  complaint  fnim  them  can  not  be  used 
bv  the  municioal  corporation  as  sroun'l  for  an  ouster  proceeding; 
and.  moreover,  such  an  ohiection  will  he  rfnemcd  to  have  been 
waived  where  manv  vears  have  intervened  r  State,  ex  rel..  v.  Rail- 
wav. 11  O,  C  C.  fN.  SI  '>m.  2a  O  C.  D  "32  (affirmed,  without 
report.  State,  ex  rel..  v.  Railway,  81  O,  S.  .^02). 

Inasmuch  as  iudic'al  constniction  with  resoect  to  a  stati'te  ts 
given  the  same  effect  in  its  onerition  on  contracts  and  existing 
contract  ri-rht^  that  would  he  given  bv  lefi'lativ  amendment,  sub- 
senuent  ad'udications  which  seem  to  render  this  section  uncon- 
stitutional will  not  be  construed  as  having  a  retroactive  effect  unon 
3  franchise  founded  on  a  good  consideration  and  granted  at  a  time 
when  this  statt'te  would  have  stoo"!  the  constitutional  test;  and 
particularly  will  such  retroactive  effect  he  denied  in  view  of  the 
curative  n'rovisions  of  Slate,  ex  rel,.  v.  Railway.  11  O.  C.  C.  (N. 
S.>  26.1.  20  O.  C.  D  632  (affirmed,  without  report,  Sute,  ex  rel.  v. 
Railway.  81   O.   S.  502). 

Renewal. 

A.  Renewal  by  Implication.  Renewal  by  implication  is  not 
favored  in  construction.  The  intention  of  the  munieinality  must 
be  either  expressed  in  words  or  lo  he  implied  from  nece^'mrv  con- 
struction hv  the  words  u.^ed :  CinHnnati  v.  Ra'lwav,  11  Dec.  Ren, 
f»2.  30  R'i11.  321  (affirmed,  without  re^rt.  Railway  v.  Cincinnati, 
.12  O.  S.  60ff» ;  Railway  v.  Cleveland,  137  Fed.  111.  14  O.  F.  D,  .sm, 
3  O.  L.  R  7.1:  see.  also.  Trust  Co.  v.  Traction  Co..  169  Fed.  308, 
IB  O.  F.  D.  3il, 
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Permission  lo  change  the  molive  power  to  electricity  does  not 
amount  to  an  implied  renewal  of  franchise :  Cincinnati  v.  Railway, 
11  Dec.  Rep,  892,  30  Bull.  321  (affirmed,  without  report,  Railway 
V.  Cincinnati,  52  0.  S.  609). 

An  ordinance  combining  two  or  more  routes  into  one  and  re- 
quiring the  railway  company  to  give  transfers,  does  not  amount  to 
an  implied  renewal:  Railway  v.  Cleveland,  137  Fed.  Ill,  14  O. 
F.  D,  613.  3  O.  L.  R.  76;  see,  also,  Trust  Co.  v.  Traction  Co., 
169  Fed.  308,  16  0.  F.  D.  311. 

B.  Enactment  of  renewal.  An  ordinance  whereby  a  grant 
is  renewed  is  not  one  of  a  general  or  permanent  nature,  and  it  is 
not  necessary  that  il  be  read  on  three  different  days :  State, 
ex  rel.,  v.  Railway,  U  O,  C.  C.  CN.  S.)  263,  20  O.  C.  D.  632 
(affirmed,  without  report.  State,  ex  rel.,  v.  Railway,  81  O.  S.  602). 

In  renewing  the  franchise  of  a  street  railway  company,  it  is 
not  necessary  to  comply  with  the  provisions  of  G.  C.  3T69,  et  seq., 
and  it  is  not  necessary  to  secure  the  consent  of  the  abutting  property 
owners  or  to  invite  competitive  bidding  or  to  publish  notice  tnere- 
for :  State,  ex  rel.,  v.  Railway,  6  O.  C.  C.  318,  3  O.  C.  D.  471  (af- 
firmed, without  report.  State,  ex  rel.,  v.  Railroad,  27  Bull.  04)  ; 
Pelton  V.  Railroad,  10  Dec.  Rep.  515,  2>  Bull.  67;    Haslcins  v.  Rail- 

;  7  Dec.  Rep.  713,  4  Bull.  1126;    Lima  v.  Cramer,  5  0,  N.  P. 

.  S.)  113,  17  O.  D.  (N.  P.)  245. 

C.  Time  of  renewal.  A  renewal  may  be  made  before  the 
expiration  of  the  time  fixed  by  the  original  grant :  State,  ex  rel., 
V.  Railway,  6  O.  C.  C.  318,  3  O.  C.  D.  471  (affirmed,  without 
report,  State,  ex  rel.,  v.  Railroad,  27  Bull.  64);  Cincinnati  v. 
Railway.  31  Bull.  308;  Belle  v.  Glenville,  5  0,  C.  C.  (N.  S.)  461. 
17  0,  C.  D.  181  (affirmed,  without  report.  Belle  v.  Glenville,  73 
O.  S,  392)  ;  Lima  v.  Cramer,  5  O.  N.  P.  (N.  S.)  113,  17  O.  D. 
(N.  P.)  245. 

A  grant  extendirg  a  street  railway  franchise  is  not  rendered 
invalid  because,  while  awaiting  certain  enabling  legislation,  under 
an  amicable  «reement  between  the  municipality  and  the  company, 
ihe  passage  of  the  ordinance  extending  the  grant  was  deferred  for 
some  months  beyond  the  termination  of  the  life  of  the  original 
grant:  State,  ex  rel,,  v.  Railway,  11  O.  C.  C.  (N.  S-)  263,  20  0.  C. 
D.  ta3  (affirmed,  without  report,  State,  ex  rel.,  v.  Railway,  81  O. 
S.  502). 

It  is  competent  for  a  municipal  council  and  a  street  railway 
company  to  termin.^le  in  part  or  in  its  entirety,  the  rights  of  the 
company  under  a  previous  grant,  and  to  renew  the  grant  for  a 
period  of  twenty-five  years,  provided  the  company  is  not  released 
from  any  obligation  or  liability  under  the  old  grant,  and  the  re- 
newal will,  in  the  opinion  of  the  council,  prove  beneficial  to  the 
public:  Lima  v.  Cramer,  5  O.  N.  P.  (N.  S.)  113,  17  O.  D, 
(N.  P)  245. 

D.  Effect  of  renewal.  An  ordinance  which  renews  the  fran- 
chise of  a  street  railway  company  is  an  offer  which,  on  acceptance 
by  the  railway  company,  constitutes  a  contract:  Railroad  v.  Cleve- 
land, 7  0,  N,  P.  (N,  S,)  161,  17  O.  D,  (N,  ?,)  763. 

If  a  franchise  is  renewed  for  a  longer  period  than  that  au- 
thorized by  statute,  such  renewal  is  good  for  the  greatest  len'jth 
of  time  for  which  it  mijht  have  been  renewed:  Sommers  v,  Cin- 
cinnati, 6  Dec.  Rep.  887.  8  Am.  L.  Rec,  612. 

An  ordinance  which  recites  that  it  is  intended  by  it  to  renew 
and  extend  all  the  franchise  rights  and  privileges  now  owned  by  a 
street  railway  company,  and  which  provides  in  plain  terms  that 
the  rights,  privileges  and  franchises  granted  under  a  former  or- 
dinance "be  and  the  same  are  hereby  renewed  and  extended,"  con- 
tinues and  renews  the  right  of  the  company  lo  lay  tracks  on  a  por- 
tion of  the  territory  covered  by  the  original  ordinance,  but  not 
constructed  at  the  passage  of  the  renewing  ordinance,  notwith- 
standing the  fact  that  such  territory  is  not  specifically  named  in 
the  renewing  ordinance:  Akron  v.  Traction  &  Light  Co..  60  O.  C.  C. 
(N,  S,)  445.  17  O,  C,  D,  536  (affirmed,  without  report,  Akron  v. 
Traction  and  Light  Co.,  75  O.  S.  565), 
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If  a  Street  railway  company  has  violated  the  provisions  of 
its  original  franchise  by  failing  to  lay  its  tracks  upon  certain 
streets  within  a  certain  time,  renewal  of  its  franchise  operates  as 
a  waiver  of  such  breach  as  ground  for  forfeiting  the  original 
franchise:  Akron  v.  Traction  and  Light  Co.,  6  O.  C.  C.  (N.  S.) 
445,  17  O.  C.  D.  536  (affirmed,  without  report,  Akron  v.  Traction 

6  Light  Co.,  75  O.  S.  565J. 

If  a  renewal  ordinance  has  been  accepted  by  a  street  railway 
company,  it  cannot  thereafter  be  required  to  pave  the  "devil  strip" 
between  the  inner  rails  of  its  two  tracks :    Railroad  v.  Cleveland, 

7  O.  N.  P.  (N.  S.)  161.  17  O.  D.  (N.  P.)  763. 

An  ordinance  which  recites  that  il  is  intended  by  it  to  renew 
and  extend  all  the  franchises,  rights  and  privileges  now  owned  by 
a  street  railway  company,  and  which  provides  in  plain  terms  that 
the  rights,  privileges  and  franchises  granted  under  a  former  or- 
dinance "be  and  the  same  are  hereby  renewed  and  extended,"  con- 
tinues and  renews  the  right  of  the  company  to  lay  tracks  on  a 
portion  of  the  territory  covered  by  the  original  ordinance,  but  not 
constructed  at  the  passage  of  the  renewing  ordinance,  notwith- 
standing the  fact  that  such  territory  is  not  specifically  named  in 
the  renewing  ordinance;  Akron  v.  Traction  &  Light  Co,,  6  O.  C.  C. 
■{N.  S.)  446.  17  O.  C,  D.  536  (affirmed,  without  report,  Akron  v. 
Traction  &  Light  Co.,  75  O.  S.  565). 

In  the  renewal  of  the  franchise  of  a  street  railway  company 
may  be  inserted  the  condition  that  the  municipal  corporation  may 
allow  another  railway  company  to  use  the  tracks  of  the  company 
seeking  such  renewal,  upon  terms  which  may  be  satisfactory  to  the 
municipal  corporation ;  and  if  such  renewal  ordinance  is  accepted, 
the  first  railway  company  can  not  complain,  although  its  busineas 
may  subsequently  be  injured  by  such  use  of  its  tracks:  Railway 
v.  Railway,  9  Dec.  Rep.  25,  10  Bull.  72 

VII.    FoEremjRE. 

If  an  ordinance  provides  that  council  may  "if  in  their  opinion 
expedient,  have  the  tracks  removed  from  the  street,"  council  may 
have  the  tracks  torn  up  without  legal  proceedings  if  the  railway 
company  does  not  comply  with  the  conditions  on  which  its  fran- 
chise was  granted :  Stewart  v.  Ashtabula,  1  O.  S.  U.  466,  36  Bui!.  46, 

If  an  ordinance  contains  a  provision  for  giving  notice  to  the 
railway  company  before  forfeiture  of  its  rights  for  tailttre  to  com- 
■ply  with  the  conditions  of  its  franchise,  such  notice  must  be  giyen 
before  the  council  can  declare  such  forfeiture:  Akron  v.  Traction 
&  Light  Co.,  6  O.  C.  C.  (N.  S.)  445,  17  0.  C,  D.  536  (affirmed, 
without  report,  Akron  v.  Traction  &  Light  Co.,  75  O.  S.  565). 

An  action  for  the  forfeiture  of  the  franchise  of  a  street  rail- 
way company  for  breach  of  the  conditions  thereof,  will  not  lie 
unless  the  council  of  the  municipal  corporation  has  determined 
that  a  forfeiture  should  be  declared:  Toledo  v.  Railway  &  Light 
Co.,  2  0.  C.  C.  (N,  S,  )97,  15  O-  C.  D.  44L 

A  street  railway  grant  provided  that  the  road  should  be  built 
and  in  operation  within  six  months  from  the  time  the  municipal 
corporation  has  completed  certain  grading,  otherwise  all  rights 
and  privileges  thereby  granted  should  be  forfeited.  A  large  part 
of  the  road  was  built  and  put  in  operation.  Ten  years  later  the 
municipal  corporation  caused  the  stipulated  grading  to  be  done, 
which  was  immediately  accepted  and  paid  for.  Durinij;  the  winter 
months  following  the  "fill"  thus  made  settled  from  six  inches  to 
one  foot.  It  was  leveled  up  and  the  construction  of  the  road 
begun,  when  work  was  stopped  by  the  mayor  and  police  on  the 
ground  that  the  time  had  expired,  and  suit  was  brought  to  enjoin 
further  work  and  forfeit  the  franchise  as  to  this  part  of  the  route. 
It  was  held  that  the  completion  of  the  grading  contemplated  by 
the  ordinance  granting  the  franchise  should  date,  not  from  the 
acceptance  of  and  payment  for  the  work,  but  from  the  date  of 
its  being  put  in  such  condition  that  a  street  railway  could  safely 
be  -built  upon  it.  The  rule  requiring  that  forfeitures  be  strictly 
construed  against  those  for  whose  benefit  they  arc  provided,  to- 
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gether  with  the  entire  failure  of  the  municipal  corporation  to  show 
that  any  damages  have  been  buffered  by  reason  of  the  delay,  and 
the  further  act  that  if  any  part  of  the  franchise  is  to  be  forfeited, 
it  must  be  forfeited  as  a  whole,  including  the  portion  of  the  road 
which  was  built  ten  years  before  the  municipal  corporation  did  the 
stipulated  grading,  forbids  the  granting  of  the  relief  asked  for: 
Toledo  V.  Railway  &  Light  Co.,  2  0.  C.  C  (N.  S.)  97,  16  0. 
C.  D.  Ml. 

Where  an  ordinance  granting  a  street  railway  franchise  pro- 
vides that  a  failure  to  comply  with  the  terms  and  conditions  of 
the  ordinance  after  twenty  days'  notice  from  the  council  of  the 
municipal  corporation  shall  operate  as  a  forfeiture  of  all  risbts 
and  franchises  granted;  the  failure  of  the  owner  of  the  franchise 
to  lay  a  track  in  a  portion  of  the  territory  covered  by  the  franchise 
will  not  work  a  forfeiture  of  its  rights  to  lay  such  track  in  the 
absence  of  notice  given  as  provided  in  the  ordinance:  Akron  v. 
Traction  &  Light  Co.,  0  O.  C.  C.  (N.  S.)  445,  17  O.  C.  D.  536 
(ailErmed,  without  report,  Akron  v.  Traction  &  Light  Co.,  75 
O.  S.  666.) 

Vin.    Reuedies. 

A.  Quo  Warranto.  The  circuit  courts  have  held  that  quo 
warranto  applies  if  a  railway  company  has  violated  the  conditions 
of  its  franchise:  State,  ex  rel,  v.  Railway  &  Light  Co.,  3  O.  C.  C. 
(N.  S.)  285,  13  O,  C.  D.  603  (reversed,  without  report.  State,  ex 
rel.,  V.  Railway  &  Light  Co.,  73  O.  S.  356). 

The  reversal  of  State,  ex  rel.,  v.  Railway  &  Light  Co.,  3  0. 

C.  C.  {N.  S.)  285,  13  O.  C,  D.  603,  in  Sute,  ex  reL,  v.  Railway 
&  Light  Co.,  73  O.  S.  356,  was  without  report;  and  since  State, 
ex  rel..  v.  Railway,  II  O.  C.  C.  (N.  S.)  263,  20  O.  C.  D.  632,  was 
affirmed,  without  report,  in  Stale,  ex  rel.,  v.  Railway,  81  O.  S. 
502,  it  seems  likely  that  the  reason  of  the  reversal  in  the  first  case 
was  not  in  the  form  of  the  action. 

A  street  railway  company  may  be  compelled  by  a  proceeding 
in  quo  warranto  to  comply  with  the  terms  of  its  franchis^  or 
to  be  ousted  from  the  right  to  enjoy  the  same,  even  though  there 
is  an  injunction  in  force,  which  restrains  it  from  complymg  with 
the  terms  of  such  franchise,  and  the  interest  of  the  public  does 
not  require  such  compliance  (the  violation  of  the  franchise  in  this 
case  was  failure  to  place  its  track  at  the  grade  established  by  the 
village  council) :  State,  ex  rel.,  v.  Traction  Co.,  6  O.  C  C  (N. 
S.)  167. 

B.  Mandamus.  Mandamus  does  not  lie  to  compel  a  street 
railway  company  to  operate  if  the  ordinary  remedy  at  law  for  the 
enforcement  of  such  franchise  contract  is  complete:  State,  ex  rel., 
V.  Railway,  15  O.  C.  C.  200,  8  O.  C.  D.  474. 

If  a  railway  accepts  the  conditions  of  the  franchise  ordinance, 
this  constitutes  a  contract  rather  than  a  mere  obligation  imposed 
by  law,  and,  accordingly,  an  action  at  law  lies  to  enforce  it,  and 
not  mandamus :     State,  ex  rel.,  vs.  Railway,  15  0.  C  C.  200,  8  0.  C 

D.  474. 

C  Specific  Performance.  A  decree  of  specific  performance 
will  not  be  granted  by  a  court  of  equity  where,  in  order  to  make 
the  performance  effective,  continuous  supervision  will  be  required 
over  personal  acts  of  faith  and  diligence,  and  an  exercise  of 
judgment  in  meeting  and  adjusting  relations  to  new  conditions  as 
they  arise.  It  follows  therefore,  that  specific  performance  is  not 
the  proper  remedy  to  compel  an  interurban  railway  company,  which 
is  operating  an  electric  road  under  a  municipal  grant,  to  announce 
the  names  of  street  crossings,  to  keep  tickets  for  sale  on  its  cars, 
to  hmit  the  speed  of  its  cars,  or  "to  run  cars  as  often  as  public 
convenience  and  business  of  the  road  will  justify";  Mathews  v. 
Traction  Co..  5  O.  C.  C.  (N-  S.)  ITO,  15  O.  C.  D.  652  (affirmed  with- 
out report  Mathews  v.  Traction  Co,  70  0.  S,  436)  :  State,  ex 
rel.,  V.  Railway.  11  O.  C.  C.  (N.  S.)  263,  20  O.  C  D,  632  {af- 
hrmed,  without  report,  State,  ex  rel,  v.  Railway,  81  O.  S.  502). 
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D.    Injunction. 

1.  Prohibitory.  Ha  franchise  ordinance  has  been  passed, 
which  is  benelicia.1  to  the  municipal  corporation  and  the  public,  a 
temporary  injunction  will  not  be  allowed  to  prevent  the  publication 
of  such  ordinance  and  to  prevent  the  railway  company  from  act- 
ing thereunder,  even  if  such  railway  company  had  no  right  to  iay 
its  tracks  upon  certain  streets  upon  which  it  has  maintained  them, 
and,  accordingly,  the  municipal  corporation  should  have  advertised 
for  bids  in  compliance  with  G.  C.  S6T»  and  3TT0:  Ross  v.  Columbus, 
8  O.  N.  P.  420,  11  O.  D.  (N.  P.)  679. 

An  abutting  property  owner  can  not  enjoin  a  street  railway 
company  from  constructing  or  operating  its  railway  on  the  ground 
that  the  same  is  a  nuisance:  Sanfleet  v.  Toledo,  10  O.  C.  C.  4lW, 
8  O.  C.  D.  711  (affirmed,  without  report,  Sanfleet  v.  Toledo,  64 
O.  S.  620) ;  Diett  v.  Traction  Co.,  4  O.  N.  P.  399,  6  O.  D.  (N. 
P.)  615. 

An  abutting  property  owner,  who  sues  in  that  capacity  and 
not  as  a  tax  payer,  can  attack  the  franchise  ot  the  street  railway 
company  only  for  want  of  the  consent  of  the  abutting  property 
owners,  required  under  G.  C.  3770:  Glidden  v.  Gncinnati,  11  Dec. 
Rep.  863,  30  Bull.  213;  Barney  v.  Railway,  11  Dec.  Rep.  880,  30 
Bull.  286. 

The  exercise  in  good  faith  by  the  council  of  a  municipal 
corporation  of  the  discretion  vested  in  it  by  G.  C  3777,  will  not 
be  interfered  with  by  the  court:    Sims  v.  Railroad,  37  O.  S.  556. 

A  conipeting  railway  has  no  right  in  law  or  equity  to  ob- 
ject to  the  failure  to  comply  with  this  and  the  following  sections : 
Railway  v.  Railway,  6  0.  C.  C.  362,  3  O.  C  D.  493. 

If  one  who  is  not  an  owner  of  property  abutting  a  street  rail- 
way seeks  to  enjoin  the  construction  and  use  thereof,  he  must 
show  that  he  is  in  some  respect  injured  thereby  by  additional  ex- 
pense due  to  increase  in  taxation  and  the  like ;  Sunning  v.  Rail- 
way, 1  O.  C.  C.  323.  1  O.  C.  D.  178. 

An  application  for  an  injunction  may  be  made  by  the  dty 
solicitor  in  the  name  of  a  tax  payer  of  the  corporation  with  his 
consent,  although  such  request  is  not  made  in  writing :  Railroad 
V.  Smith.  29  O.  S.  291. 

If  a  suit  for  an  injunction  is  brought  in  the  name  of  a  tax 
pa^er  against  a  street  railway  company,  and  it  is  shown  by  the 
evidence  that  such  tax  payer  is  really  acting  on  behalf  of  a  rival 
and  competing  corporation,  such  suit  will  be  dismissed;  Gallagher 
V.  Johnson,  1  O.  D.  (N.  P.)  264,  31  Bull.  24. 

A  tax  payer  may  maintain  an  action  for  an  injunction  under 
G.  C.  4314  to  prevent  a  railway  company  from  transporting  its 
cars  through  the  municipal  corporation  on  the  tracks  of  a_  street 
railway  company,  in  violation  of  an  ordinance  and  it  is  not 
restricted  to  instituting  proceedings  in  quo  warranto:  Rogers  v. 
railway,  12  O.  D.  (N.  P.)  136. 

A  street  railway  company  may  be  enjoined  at  the  suit  of  a 
tax  payer  from  transporting  cars  belonging  to  a  railway  company 
through  the  municipal  corporation  on  its  tracks :  Rogers  v.  Railway, 
12  O.  D.   (N.  P.J   136. 

If  a  street  railway  company  is  being  operated  without  au- 
thority of  the  law,  other  than  an  unconstitutional  statute,  such  opera- 
tion may  be  enjoined:  Horstman  v.  Railway,  1  O.  N.  P.  (N.  S.) 
25,  13  O.  D.  (N.  P.)  670  (at  a  subsequent  hearing,  Horstman  v. 
Railway.  14  O.  D.  (N.  P.)  S45. 

A  street  railway  company  operating  a  single  trolly  electric 
system  under  a  franchise  manifestly  contemplating  such  a  system,  a 
liable  for  injury  to  the  water  pipes  of  the  municipal  corporation 
from  the  return  current  only  to  the  extent  that  its  operation  of  the 
system  has  been  nei^ligent :  Dayton  v.  Railway,  6  O.  C.  C.  (N.  S.) 
41,  16  O.  C.  D.  736  (affirming  on  appeal,  Dayton  v.  Railway,  12 
O.  D.  (N.  P.)  258). 

A  court  of  equity  is  not  warranted  in  requiring  a  street  rail- 
way company  to  change  to  another  electric  system  when  there  is 
sharp  conflict  in  the  evidence  as  to  whether  the  system  in  use  ia  a 
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If  a  franchise  ot  a  street  railway  company  does  not  provide 
for  either  a  single  trolley  system  or  a  double  trolley  system,  and 
such  railway  company  has  adopted  and  installed  a  single  trolley 
system,  it  can  not  be  required  subsequently  to  install  a  double 
trolley  system,  in  order  to  avoid  injury  to  adjoining  property,  either 
public  or  private,  by  electrolysis:  Dayton  v.  Railway,  12  0.  D.  (N. 
P.)  258  (affirmed,  on  appeal,  Dayton  v.  Railway,  6  O.  C  C.  (N. 
S.)  41,  16  0.  C.  D.  736.) 

Where  a  number  of  electric  railway  companies  are  operating 
in  the  same  municipality  under  the  same  system,  each  of  which  is 
responsible  in  part  for  the  injury  occurring  to  the  water  pipes  of 
the  municipal  corporation  from  electrolysis,  such  fact  constitutes 
no  defense  for  the  company  against  whom  an  action  on  account  of 
the  injury  is  brought:  Dayton  v.  Railway,  8  O.  C.  C.  (N.  S.)  41, 
16  O.  C.  D.  736  (afhrming,  on  appeal,  Dayton  v.  Railway,  12  O. 
D.  (N.  P.)  258). 

An  injunction  will  lie  upon  the  petition  of  a  municipality  tn 
restrain  an  electric  railway  company  from  operatinT  its  system  in 
such  a  manner  as  to  causff  injury  to  its  water  nipes  from  the  escane 
of  electricity  into  the  ground  :  Dayton  v.  Railway.  6  O.  C.  C.  (N 
S.)  41.  16  O.  C.  D.  736  (affirming,  on  appeal,  Dayton  v.  Railway, 
12  O.  D.  (N.  P)  958). 

Injunction  will  not  lie  to  enjoin  a  street  railway  corporation 
from  accepting  and  exercising  the  riifht  to  construct  its  tracks  in 
the  street  where  such  right  was  duly  conferred  after  the  corpora- 
tion was  incorporated,  and  the  only  irregularity  is  that  the  applica- 
tion for  such  right  was  made  before  the  articles  of  incorporation 
of  the  street  railway  company  were  filed  with  the  secretary  of  state: 
Sloane  v.  Railway,  7  O.  C.  C.  84,  3  O.  C.  D.  674. 

An  action  for  an  injunction  against  a  street  railwav  corpora- 
tion brought  by  a  tax  payer  in  accordance  with  G.  C.  4341.  can  not 
be  maintained  unless  the  defects  and  irregularities  of  which  the 
plaintiff  complains  are  jurisd'ctional  in  character,  or  unless  such 
irregularities  are  such  that  "the  equity  and  justice  of  ihe  rase  de- 
mand" CG.  C.  43161  the  ;nterferp"c-e  of  the  court:  Sloane  v.  Rail- 
way, 7  O.  C.  C.  84,  3  O-  C.  D.  674. 

2.  Mandatory.  While  equity  never  decrees  an  ouster  or  for- 
feiture a  court  of  chancery  may,  by  mandatory  injunction,  require 
a  performance  of  the  conditions  under  which  a  corporation  exer- 
cises its  franchi5e.  Accordingly,  mandatory  iniunction  will  lie  to 
compel  a  traction  comoany  to  cause  the  turnpike  on  which  it  is 
located  to  be  put  in  repair  from  gutter  to  gutter  with  number  two 
broken  slone;  MiKord  v.  Traction  Co..  4  O.  C.  C.  (N.  S.l  191, 
16  O.  C.  D.  271  (affirmed,  without  report.  Traction  Co.  v.  Milford, 
71  O.  S.  529. 

E.  Statute  of  limitations.  The  operation  of  a  street  railway 
in  a  public  street  is  a  continuing  nuisance,  and  the  statute  of  limi- 
tation does  not  run  in  its  favor :  Horslman  v.  Railwav.  1  O.  N.  P. 
(N.  S.)  25.  13  O.  D.  (N.  P.l  670  (at  a  subsequent  hearing  Horst- 
man  v.  Railway.  14  O.  D.  (N.  P.)  545).' 

IX.    Curative  Pbovisions. 

A  curative  statute  attempting  to  make  valid  prior  unauthorized 
grants  of  franchises  by  municipal  corporations  was  held  to  be  in- 
valid in  Horslman  v.  Railway  (on  demurrer  to  answer,  12  O.  D. 
(N.  P.)  756;  on  demurrer  to  amended  answer,  Horstman  v.  Rail- 
way, 1  O.  N.  P.  (N.  S.)  5.1.  1.3  O.  D.  (N.  P.)  670;  on  further  hearing 
Horstman  v.  Railway,  14  O.  D.  (N.  P.)  545).  The  supreme  court 
reversed  the  judgment  of  the  suocrior  court  and  held  such  legis- 
lation to  be  constitutional  in  Railway  v.  Horstman.  72  O.  S.  93; 
see,  however,  the  unreported  case  of  Horstman  v.  Cincinnati.  72  O. 
S.  666.  which  is  said  m  the  general  table  of  the  General  Code  to 
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declare  unconstitutional  81  of  the  municipal  code  of  1902  (R.  5. 
Bates'  1536-191). 

Other  questions  of  curative  statutes  and  ordinances  are  con- 
sidcred  in  State,  ex  rel.,  v.  Hoffman,  35  O.  S.  435;  Kumler  v. 
Silsbee,  38  O.  S.  445;  Knorr  v.  Miller,  S  0.  C.  C.  609,  3  O.  'C.  D. 
297  (affirmed,  without  report.  Miller  v.  Knorr,  27  Bull.  187)  ;  Rail- 
way V.  Carthage,  18  O.  C  C.  216,  9  O.  C.  D.  833  (affirmed,  without 
report,  Carthage  v.  Railroad,  62  O.  S.  636)  ;  State,  ex  rel.,  v.  Rail- 
way, 11  O.  C.  C.  (N.  S.>  263,  20  0,  C.  D.  632  (affirmed,  without 
report.  State,  ex  rel.,  v.  Railway.  81  O.  S.  502). 

On  the  subject  of  street  railways,  see,  also.  G,  C,  9100  to  9149. 

I 

Section  3769.  Nothing  mentioned  in  the  preceding 
section  shall  be  done,  no  ordinance  or  resolution  to  estab- 
lish or  define  a  street  railroad  route  shall  be  passed,  no 
action  inviting  proposals  to  construct  and  operate  such. 
railroad  shall  be  taken  by  the  council,  and  no  ordinance  for 
the  purpose  specified  in  snch  section  shall  be  passed,  un- 
til public  notice  of  the  application  therefor  has  been  given 
by  the  clerk  of  the  council  once  a  week,  for  the  period  of 
at  least  three  consecutive  weeks  in  one  or  more  of  the 
daily  papers,  if  there  be  such,  and  if  not,  then  in  one  or 
more  weekly  papers  published  in  the  corporation.  {99  v. 
ro3  §  30.) 

The  eadier  form  of  this  section  (R.  S.  2502)  and  other 
analoifous  statutes  are  applied,  cited,  construed  or  referred  to,  in 
Railroad  v.  Smith.  23  O.  S.  291;  Belle  v.  Glenvilje.  5  O.  C.  C. 
(N.  S.)  461,  17  O,  C.  D.  181  (affirmed,  without  report.  Belle  v. 
Glenville.  73  0,  S,  392)  ;  State,  ex  re!.,  v.  Railway,  15  O.  C.  C. 
200,  8  0.  C.  D.  474:  Elyria  v.  Railwav,  8  0.  N.  P.  (N.  S.I  85,  19 
O.  D.  (N.  P.I  294:  Cincinnati  v.  Railway.  2  O.  N.  P.  298.  2  O. 
D.  {N.  P.)  466:  Horstman  v.  Railway,  14  O.  D.  (N.  P.)  545: 
Cincinnati  v.  Railway,  1  O.  D.   fN.  P.)   591, 

Under  an  earlier  form  of  this  section  (R.  S.  2-502)  publication 
of  notice  was  not  necessary  in  the  renewal  of  a  former  franchise: 
State,  ex  rel..  v.  Railroad.  6  O,  C.  C.  318,  3  O.  C  D.  471, 

A  similar  view  has  been  taken  under  the  present  form  of  the 
statute,  and  it  has  been  held  that  publication  of  notice  is  not 
necessary  in  such  cases:  Lima  v.  Cramer.  5  O.  N.  P.  (N,  S.)  113. 
17  O.  D.  (N.  P.)  245. 

See  note  to  G,  C.  3768- 

Under  an  earlier  form  of  this  section  (R.  S,  2502)  it  was  held 
that  notice  was  necessary  only  for  the  final  grant ;  and  that  prior 
to  the  determination  of  the  terms  and  conditions  of  the  grant. 
notice  was  unnecessary:  Aydelott  v.  Cincinnati,  11  O,  C.  C.  11, 
4  O.  C.  D.  486, 

Under  an  earlier  form  of  this  statute  (R.  S.  25H2)  it  was 
held  that  Insertion  once  a  week  on  the  same  day  of  the  week  for 
three  weeks  was  sufficient:  Simmons  v.  Toledo,  '1  O.  C.  C.  124. 
3  O.  C.  D.  64  (affirmed,  without  report,  Simmons  v.  Toledo,  30 
Bull.  392)  ;    Smith  v.  Railway,  8  O,  N.  P.  1,  10  O,  D.   (N.  P.)  4tl. 

Under  R.  S.  2502  it  was  sufficient  if  notice  was  inserted  for 
the  required  length  of  time  in  one  newspaper,  although  a  general 
ordinance  of  that  mtmicipal  corporation  required  such  notice  to  be 
published  in  two  dailv  papers  of  the  municipal  corporation:  Sim- 
mons V,  Toledo,  .5  0.  C.  C.  124.  3  O,  C,  D,  64  (affirmed,  without 
report,  Simmons  v.   Toledo,  30   Bull.  3!I2). 

While  G.  C.  -1229  requires  publication 
opposite  politics,  this  section  appears  to  be 
as  being  otherwise  provided  in  this  title. 

A  municipality  may  be  estopped  by  its  own  acts:  it  can  not 
denj;  the  existence  of  tacts  which,  by  the  action  of  its  duly  an- 
thoriicd  officers,  have  theretofore  liecn  dcrhtred  to  exist,  when  such 
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facts  are  necssary  to  authorize  the  doing  of  some  other  thine  which 
has  misted  another  to  his  prejudice:  Raynolds  v.  Cleveland,  8 
O.  C.  C.  (N.  S.)  278,  18  O.  C.  D.  463  (affirmed,  without  report, 
Raynolds  v.  Cleveland,  77  O.  S.  631). 

If  an  ordinance  provides  that  the  franchise  shall  not  be  grant- 
ed until  notice  for  bids  have  been  published  for  three  consecutive 
weeks  and  the  franchise  ordinance  recites  that  such  notice  was 
given  the  municipal  corporation  is  estopped  from  denying  that 
such  notice  was  published  in  accordance  with  the  terms  of  such 
recital:  Raynolds  v.  Cleveland,  8  O.  C.  C.  (N.  S.)  278,  18  0.  C.  D. 
463  (affirmed,  without  report,  Raynolds  v.  Cleveland,  77  O.  S.  631). 

The  duty  of  publishing  an  ordinance  rests  upon  the  municipal 
corporation,  and  in  an  action  brought  by  the  cit^  solicitor  to  oust 
a  street  railway  company  from  its  franchise,  it  is  incumbent  upon 
the  municipal  corporation  to  establish  such  an  omission,  and  in  the 
absence  of  proof  to  that  effect  a  presumption  arises  that  publica- 
tion was  regularly  made:  State,  ex  rel.  v.  Railway,  11  O.  C.  C. 
(N.  S.)  263,  20  O.  C-  D.  6.^2  (affirmed,  without  report.  State,  ex 
rel.,  V.  Railway,  81  O.  S.  502), 

A  defect  in  a  street  railway  franchise  consisting  of  insuf- 
ficient publication  of  the  establishing  ordinance  can  not  be 
cured  by  an  amendment  to  the  granting  ordinance,  merely  setting 
forth  what  was  done  as  to  such  publication  and  declaring  same 
a  sufficient  compliance  with  such  establishing  ordinance:  Raynolds 
V.  Cleveland,  8  O,  C,  C.  (N.  S.)  278,  18  0.  C.  D.  463  (affirmed, 
without   report,  Raynolds  v.   Cleveland,  77  O.   S.  631). 

A  steam  railroad  company  in  an  action  to  enjoin  a  street 
railway  company  from  constructing  and  operating  a  street  railway 
over  its  tracks  may  raise  the  question  whether  the  notice  provided 
by  R.  S.  2502  (repealed  96  O.  L.  ft6.  see  G-  C.  376S  and  3770)  is  a 
condition  precedent  to  a  municipal  grant  to  such  street  railway 
company:  Railway  v.  Railway,  5  0,  C  C  (N.  S.)  583,  16  0. 
C,  D.  180  (affirmed,  without  report.  Railway  v.  Railway.  73  0. 
S.  3W). 

The  object  of  this  section  in  requiring  publication  is  to  ad- 
vise bidders  of  the  nature  and  character  of  the  road  and  its  loca- 
tion, and  the  requirements  of  the  municipal  ^oropration  as  to  its 
rules  and  regulations  in  governing  the  construction  and  running  of 
the  same;  Raynolds  v.  Cleveland,  2  O.  C.  C  (N.  S.)  139,  14 
O.  C.  D.  215  (affirmed,  without  reiwrt.  Cleveland  v.  Raynolds.  76 
O.  S,  819,  appealed  from  Raynolds  v.  Cleveland,  13  O.  D.  (N. 
P.)  125). 

The  requirements  of  this  section  are  mandatory  and  not  di- 
rectory:   Horstman  v.  Railway,  14  O.  D.  (N,  P.)  545, 

This  section  does  not  apply  to  ordinary  railroads ;  Bridge  Co. 
V.  Iron  Co.,  59  O.  S,  179. 

Section  3770.     No  such  grant  shall  be  made,  except   when  conscn 
lo  the  corporation,    individual    or   individuals,    that    agree   ll,^'^'*^ 
to  carry  passengers  upon   such  proposed   railroad   at   the  ntcttMarr. 
lowest   rates  of   fare,  and  shall  have  previously  obtained 
the  written  consent  of  a  majority  of  the  property  holders 
upon  each  street  or  part  thereof,  on  the  line  of  the  proposed 
street  railroad,  represented  by  the  feet  front  of  the  prop- 
erty abutting  on  the  several  streets  along  which  such  road 
is  proposed  to  be  constructed.     When  within  the  year  pre- 
ceding, a  street  railway  has  been  operated  upon  such  street 
or  part  thereof,  under  a  grant  or  renewal  of  a  grant  which 
has  expired  or  will  expire  within  two  years,  it  shall  not 
be  necessary  to  obtain  the  consent  of  the  property  holders 
abutting  thereon,  if  the  number  of  tracks  on  the  street, 
9    B,  OP  p.  s. 
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public  way  or  part  thereof  is  not  increased  beyond  the 
number  for  which  consents  were  originally  obtained.  {99 
V-  103  §  30) 

I.  Cited.  9.  Life   tenants    and 

II.  Grant  of  franchise.  remeainder  man, 

III.  Lowest  rate  of  fare.  10.  Life  tenant. 

IV.  Consent  of  property  own-  11.  Executor    and 

ers.  guardian. 

A.  Necessity.  12.     Trustees. 

B.  Nature  of  right.  !3.    Minor. 

C    Who  may  sign.  D.    Form   of   consents. 

1.  Owner  on  specific  E.    Effect  of  consents, 

street  F.    Time    of    obtaining 

2.  Vendor  and  ven-  consents. 

deei  G.    Determination  of 

3.  Ancestor  and  heir  Council 

4.  Agent.  H.    Withdrawal  of   con- 

5.  Partner.  sent 

e.    Husband  and  wife.  V.    Renewal  of  grant 

7.  Corporation.  VI.    Remedies. 

8.  Tenants    in    com- 

mon. 

I.    Cttkd. 
Railway  v.  Cleveland,  137  Fed.  Ill,  U  O.  F.  D.  E13,  8  O, 
L.  R.  75. 

II.  Gbant  of  Fkahchisg. 
A  provision  which  restricts  tiie  powers  of  municipal  corpora- 
tions to  grant  the  right  to  construct  and  operate  a  street  railway 
upon  its  streets  to  the  corporation  which  agrees  to  carry  pas- 
sengers at  the  lowest  rate  of  fare,  and  which  provides  that  in 
case  of  extension  the  fare  shall  not  be  increased,  does  not  limit 
such  corporation  to  the  transportation  of  passengers:  State,  ex 
rel.,  V.  Traction  Co.,  18  O.  C.  C,  490,  10  O,  C.  D,  212- 

III.    Lowest  Rate  of  Fare. 

The  franchise  herein  referred  to  must  be  granted  to  the 
bidder  who  bids  the  lowest  rates  of  fare;  and  the  grant  to  any 
other  bidder  is  void :  Knorr  v.  Miller,  5  O.  C.  C.  609.  3  O.  C.  D, 
297  (affirmed,  without  report,  Miller  v.  Knorr,  27  Bull.  64  187)  ; 
Compton  v.  Johnson,  9  O.  C,  C-  532,  6  O.  C.  D-  110. 

Under  an  earlier  form  of  this  section,  containing  language 
substantially  like  this,  the  council  of  a  municipal  corporation  was 
not  authorized  to  pass  an  ordinance  giving  to  street  railroad  com- 
panies the  exclusive  righl  to  maintain  and  operate  such  railroads 
upon  a  street  or  to  grant  the  right  to  construct  such  railroads  on 
streets  to  be  designated,  to  such  corporation  or  company  of  individ- 
uals as  would  bid  "the  lowest  price  of  commutation  tickets  in 
packages,"  the  law  requiring  such  grants  to  be  let  to  the  one  that 
"would  agree  to  carry  passengers  at  the  lowest  rate  of  fare;"  and 
where  an  ordinance  contained  such  unauthorized  provisions,  and 
they  were  so  connected  with  authorized  provisions  that  their  separ- 
ation was  impracticable,  the  whole  ordinance  was  invalid :  Rail- 
road V.  Smith,  2fl  O.  S,  291. 

If  the  lowest  bid  is  given  by  one  who  is  financially  re- 
sponsible and  who  furnishes  satisfactory  bond,  if  required  by  the 
council,  the  council  cannot  disregard  his  bid  upon  the  assumption 
that  he  was  not  a  bona  fide-  bidder,  but  made  a  hid  for  the  pur- 
pose of  obstruction  and  delay:  Knorr  v.  Miller.  5  O.  C.  C.  609, 
3  O.  C.  D.  297  (affirmed,  without  report.  Miller  v.  Knorr,  27  Bull. 
64,  187>. 

It  is  said  that  a  bid  is  nresnmed  to  have  been  made  in  good 
faith  and  that  such  presumption  must  control  in  the  absence  of  a 
showing  by  the  contrary;    Gallagher  v.  Johnson,  .31   Bull.  24. 


,v  Google 


KEGULATING   RAILROADS   AND   PUBLIC   UTILITIES. 

If  the  lowest  bidder  intends  to  comply  with  his  bid,  the 
council  can  not  reject  it  on  the  theory  that  it  was  not  made  in 
good  faith,  and  council  must  ascertain  as  a  question  of  fact 
whether  such  bidder  so  means  to  comply:  Gallagher  v.  Johnson, 
31  Bull.  24. 

Informahties  and  irregularities  which  do  not  affect  the  sub- 
stance of  the  bid  should  not  be  regarded  by  council  as  ground 
for  ignoring  such  bid :  Compton  v.  Johnson,  9  O.  C.  C.  532,  6  O 
C.  D.  110. 

A  bid  can  not  be  ignored  for  the  reason  that  it  is  so  low 
that  council  believe  that  the  bidder  will  lose  if  the  franchise  is 
awarded  to  him,  and  he  operates  a  street  car  line  thereunder :  Gal' 
lagher  v.  Johnson.  11  Dec.  Rep.  840,  30  Bull.  139. 

If  no  time  is  fixed  for  opening  bids,  and  no  provision  is  made 
as  to  the  form  thereof,  a  grant  of  a  franchise  to  a  street  rail- 
way company  can  not  be  enjoined  for  irregularities  in  opening 
and  passing  upon  such  bids  (in  this  case  there  was  but  one 
bidder) :    Sloane  v.  Railway.  7  O.  C.  C.  84,  3  O.  C.  D.  674. 

If  council  has  required  a  bond  and  such  requisite  is  not 
statutory  and  there  is  only  one  bidder,  council  may  waive  his 
failure  to  file  a  bond  since  there  is  no  discrimination  in  this  case 
in  his  favor:    Sloane  v.  Railway.  7  O.  C.  84.  3  O.  C.  D.  674. 

If  a  bond  is  informal  and  all  the  parties  thereto  appear  from 
the  form  of  the  bond  to  be  principals,  council  may  nevertheless 
waive  such  irr^ularity,  and  if  it  does  a  resident  tax  payer  can  not 
maintain  an  action  to  enjoin  the  grant  of  the  franchise :  Simmons 
V.  Toledo,  5  O.  C.  C.  124.  3  O.  C.  D.  64  (affirmed,  without  report. 
Simmons  v.  Toledo,  30  Bull.  392). 

If  a  bid  by  a  mistake  is  made  less  advantageous  to  the 
public  than  the  bidder  intended  and  upon  the  opening  of  the  bids 
such  mistake  is  discovered  and  the  bidder  inserts  the  omitted 
words  and  then  erases  them  on  being  notified  that  the  bid  can 
not  be  changed  after  it  is  opened,  the  rights  of  the  parties  are 
to  be  regarded  as  fixed  by  the  bids  in  the  form  in  which  it  was 
when  opened :  Simmons  v.  Toledo.  5  O.  C.  C,  124.  3  O.  C.  D.  64 
(affirmed,   without   report,   Simmons  v.   Toledo,   30   Bull.  392). 

If  the  bid  is  made  in  the  name  of  one  person,  on  behalf  of 
himself  and  his  associates,  without  naming  them,  a  bond  given 
by  such  person  as  principal  and  by  others  as  sureties  is  suffiaent : 
Compton  V.  Johnson,  9  O.  C,  C.  532.  6  0.  C.  D.  110;  Gallagher 
V.  Johnson,  U  Dec.  Rep.  840.  30  Bull.  139. 

If  a  check  is  deposited  by  the  bidder  to  secure  the  per- 
formance of  the  contract  on  his  part,  if  the  franchise  is  awarded 
to  him,  such  check  will  be  regarded  as  liquidated  damages  and 
not  as  a  penalty;  and  upon  his  failure  to  accept  the  franchise, 
if  awarded  to  him  it  will  be  forfeited  to  the  municipal  corporation, 
in  compliance  with  the  terms  of  the  resolution  under  which  bids 
were  received:  Hattersly  v.  Waterville.  4  0.  C.  C.  (N.  S.)  242. 
16  O.  C.  D,  226  (affirmed,  without  report.  Hattersly  v.  Waterville, 
74  O.  S.  466). 

If  bidding  is  had  in  due  form,  but  the  property  owners  do 
not  consent,  further  bidding  is  unnecessary  after  such  consents 
have  been  obtained;  and  tne  franchise  may  be  granted  to  the 
original  lowest  bidder:  Sanfleet  v.  Toledo,  10  O.  C.  C.  460,  8 
O.  C.  D.  711  (affirmed,  without  report.  Sanfleet  v.  Toledo,  54 
O.  S.  620). 

The  lowest  bidder  for  the  privilege  of  constructing  and  operat- 
ing a  street  railway  cannot  enforce  his  rights  under  nis  bid,  until 
the  municipal  corporation  has  enacted  a  franchise  ordinance  and 
he  has  accepted  its  terms:  Raynolds  v.  acveiand.  2  0.  C.  C.  (N. 
S.)  139.  14  O.  C.  D.  215  (affirmed,  without  report.  Cleveland  v. 
Raynolds,  76  O.  S.  619;  an  appeal  from  Raynolds  v.  Qevelaad, 
13  O.  D.  (N.  P.)   125). 

IV.    Consent  op  PkOPEBTv  Owners. 
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lots  and  lands  abutting  on  a  street  along  which  it  is  proposed  to 
construct  a  street  railway,  does  not  create  a  favored  class  u[H)n 
whom  a  privilege  is  bestowed  to  the  exclusion  of  others  having 
equal  rights,  and  is  not  an  arbitrary  c la ssiii cation  of  individuals, 
but  is  a  valid  and  constitutional  exercise  of  legislative  power : 
Isom  v.  Railway,  10  0.  C.  C.  (N.  S.)  89.  19  O.  C.  D.  583  (af- 
firmed, without  report,  Railwaj^  v.  Isoni,  77  0.  S.  638). 

The  council  of  a  municipal  corporation  has  no  jurisdiction 
to  pass  an  ordinance  granting  a  franchise  to  construct  a  street 
railway  in  a  street  of  such  corporation  unless,  before  the  passage 
of  such  ordinance,  there  are  produced  to  council  the  written  con- 
sents of  the  owners  of  more  than  one-half  of  the  feet  front  of 
the  lots  and  lands  abutting  upon  said  street :  Day  v.  Railway. 
5  O.  C,  C.  (N.  S.)  393,  17  O.  C.  D.  60  (reversed,  Railway  v.  Day, 
73  O.  S.  83). 

The  written  consent  of  a  requisite  number  of  property 
owners  is  indispensable ;  Rapp  v.  Cincinnati,  9  Dec.  Rep.  302,  12 
Bull,  119. 

The  consent  of  the  abutting  property  owners  is  necessary  for 
extensions  of  an  existing  railway  or  additional  switches  thereto; 
Chambers  v.  Traction  Co.,  5  O,  C.  C.  (N,  S,)  298.  17  O.  C.  D. 
1SI3  (affirmed,  without  report,  Traction  Co,  v.  Chambers.  73  O.  S. 
348)  ;   Harner  v.  Railway,  11  Dec.  Rep.  807,  29  Bull.  387. 

Even  though  a  railway  company  has  a  double  track  in  a 
street,  the  consent  of  the  abutting  property  owners  is  necessary 
for  a  new  track  of  another  railway  company:  Sanfleet  v,  Toledo, 
10  O.  C,  C.  4liO.  8  O.  C,  D.  711  (.Affirmed,  without  report,  Sanfleet 
V.  Toledo,  54  0.  S-  620), 

Where  a  single  track  street  railroad  has  Ueen  lawfully  con- 
structed with  the  requisite  consent  of  the  owners  of  property  on 
the  street,  and  it  is  afterwards  proposed  to  construct  another  track 
on  the  same  street,  the  consent  of  any  of  the  property  owners  to 
the  construction  of  the  first  track  can  not  be  counted  as  a  con- 
sent to  the  construction  of  the  second,  against  those  who  re- 
monstrate against  the  added  track :    Roberts  v,  Easton.  19  O.  S.  78. 

Permission  to  construct  a  temporary  track  is  n  mere  revocable- 
license,  and  not  the  grant  of  a  franchise ;  and  accordingly  the  con- 
sent of  the  property  owners  is  not  necessary:  Mathers  v,  Cin- 
cinnati. 7  Dec.  Rep,  521,  3  Bull.  709, 

In  the  absence  of  specific  statutory  requirement  therefor 
the  consent  of  abutting  property  owners  is  not  necessary,  unless 
some  special  or  particular  injury  to  such  owner  will  result  from 
the  construction  of  the  railway;  Railway  v,  Winslow,  3  O.  C,  C. 
425,  2  O.  C.  D.  240. 

If  one  street  railway  company  appropriates  the  right  to  use 
the  tracks  of  another  street  railway  company  (see  G,  C,  9103)  the 
consent  of  the  abutting  property  owners  is  not  necessary:  Rail- 
way V.  Railway.  6  O,  C.  C,  3S2,  3  O.  C.  D,  493  (affirmed  in  Rail- 
way V.  Railway,  50  O.  S.  603);  Railway  v.  Railway,  12  O,  C.  C, 
367,  5  O.  C,  D,  643  (affirming  Railway  v.  Railway.  6  O,  N.  P.  537, 
8  O.  D.  (N.  P.)  268.  and  affirmed  in  Railway  v.  Railway,.  50  O.  S, 
603)  ;  State,  ex  rel„  v.  Railway,  19  O.  C.  C.  79,  10  O.  C.  D,  418- 

If  the  abutting  property  owners  have  not  consented  in  com- 
pliance with  the  statute,  injunction  will  lie  to  prevent  a  railway 
company  from  constructing  a  railway  in  front  of  such  property, 
under  an  alleged  grant  from  (he  council :  Roberts  v,  Easton.  19  0. 
S,  78;    Railway  v,  Neare,  54  O,  S,  153, 

A  circuit  court  has  held  that  quo  warranto  is  a  proper  form 
of  action  to  test  the  right  of  a  street  railway  company  to  con- 
struct a  railway,  if  it  has  not  secured  the  requisite  number  of 
consents;  State,  ex  rel,.  v.  Railway,  19  O,  C,  C.  79,  10  O.  C 
D,  418. 

Since  State,  ex  rel,  v.  Railway.  11  O,  C-  C  (N,  S,)  263,  20 
O,  C  D,  632,  was  affirmed,  without  report,  in  State,  ex  rel.,  v. 
Railway,  81  O,  S,  502,  it  seems  that  the  supreme  court  regarded 
this  as  a  proper  form  of  action,  and  that  the  reversal  of  State, 
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ex  rel.,  v.  Railway,  18  O.  C  C.  79,  10  O.  C.  D.  418,  was  not  upon 
the  ground  that  this  was  not  the  proper  form  of  action. 

B.  Nature  of  right.  The  owners  of  abutting  lots  ace  free 
to  give  or  withhold  their  consent,  upon  such  terms  as  to  then) 
severally  may  seem  proper,  and  there  is  no  public  policy  in  this 
state  against  giving  such  consent  for  a  valuable  consideration 
moving  from  the  street  railroad  company  to  such  lot  owner:  Trac- 
tion Co.  V.   Parish,  67  O.   S.   181. 

In  Makensom  v.  Kaufman,  35  O.  S.  444,  ii  was  held  in  analogy 
to  this  view  that  it  was  no  ground  for  enjoining  proceedings  for 
a  road  improvement  that  one  or  more  signed  the  petition  therefor, 
upon  the  promise  of  others  to  pay  all  assessments  that  might  be 
made  on  his  or  their  lands,  to  defray  the  cost  of  its  construction. 

The  consents  of  owners  of  lots  abutting  on  a  street,  to  the 
construction  and  operation  of  a  street  railroad  on  such  street,  are 
not  property  rights  that  can  be  appropriated  under  the  power  of 
eminent  domain:    Traction  Co.  v.  Parish,  67  O.  S.  181. 

Consents  of  property  owners  are  not  property  rights,  but 
rights  in  their  nature  personal  to  each  owner  of  an  abutting 
lot:    Traction  Co.  v.  Parish,  67  0.  S.  181, 

Personal  rights  are  bestowed  by  the  general  assembly  on 
owners  of  abutting  lots,  as  a  check  upon  the  power  of  municipal 
authorities  to  authorize  street  railroads  to  be  constructed  and 
operated  against  the  wishes  of  the  owners  of  lots  on  such  street: 
Traction  Co.  v.  Parish.  67  O.  S.  181. 

The  necessity  of  the  consent  of  the  property  owners  is  not 
an  inherent  property  right  secured  by  the  constitution,  but  is 
granted  by  the  legislature  as  a  privilege ;  and  accordingly  the 
legislature  may,  by  a  statute  valid  in  other  respects,  make  valid  a 
grant,  even  if  the  consents  therefor  are  withdrawn :  Hume  v. 
Traction  Co.,  13  O.  D.   (N.  P.)  70. 

It  is  not  for  courts  to  pass  upon  or  attempt  to  regulate  the 
morality  of  an  action,  unless  a  point  is  reached  where  some  legal 
or  equitable  right  is  involved;  and  a  withdrawal  of  consent  by 
an  abutting  property  owner  to  the  building  of  a  street  railway, 
induced  by  a  money  consideration  paid  by  a  competing  company, 
does  not  present  such  a  case :  Clf\eland  v.  Railway,  3  O.  C.  C. 
(N.  S.)  563,  13  O.  C.  D,  373. 

An*  abutting  lot  owner  may  give  or  withhold  or  withdraw  con- 
sent to  the  building  of  a  street  railway  in  front  of  his  property, 
and  whether  he  does  the  one  or  the  other  he  incurs  no  habihty, 
legal  or  equitable,  to  the  municipal  corporation  or  its  citizens  on 
the  one  hand,  or  to  an  individual  or  corporation  proposing,  on  the 
other  hand,  to  construct  and  operate  the  railway  under  a  con- 
tract with  the  municipal  corporation;  and  his  action  or  motives  in 
that  regard  do  not  give  jurisdiction  over  him  to  any  court :  Cleve- 
land V.  Railway.  3  O.  C.  C.  (N.  S.)  563,  13  O.  C.  D.  373, 

C.  Who  may  sign. 

J.  Owner  on  specific  street.  Under  this  section  the  requisite 
majority  is  the  majority  of  the  property  owners  upon  each  separate 
street  or  part  thereof :    Railway  v.  Neare.  54  O.  S.  153. 

2.  Vendor  and  vendee.  A  consent  signed  by  a  propertj 
owner,  who  before  the  passage  of  the  ordinance,  sold  to  another, 
who  did  not  know  of  the  outstanding  consent,  is  insufficient :  Day 
V.  Railway,  5  O.  C.  C.  (N.  S.)  393.  17  O.  C.  D.  60  (reversed. 
Railway  v.  Day,  73  O.   S.  83). 

A  consent  signed  bv  a  former  owner  with  the  consent  of 
the  present  owner  is  sufiicient  .  (This  procedure  was  ar-narently 
resorted  to  because  the  deed  was  not  recorded)  :  Day  v.  Railwav, 
S  O.  C.  C.  (N.  S.)  393,  17  O.  C.  D.  60  (reversed.  Railway  v.  Day. 
73  O.  S.  83). 

If  a  vendee  knew  when  he  bought  the  property  that  the 
vendor  had  signed  a  consent,  and  who  did  not  withdraw  it,  such 
consent  is  to  be  counted  as  his :  Simmons  v,  Toledo.  8  O.  C.  C, 
535,  4  O.  C.  D.  69  (affirmed,  without  report,  Simmons  v.  Toledo, 
51  O.  S.  626). 
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A  consent  signed  by  the  vendee  of  land  in  possession  under 
a  contract  of  sale,  who  is  not  in  default,  is  sufficient ;  Day  v. 
Railway,  5  O.  C.  C.  (N.  S.)  393,  17  O-  C.  D.  60  (reversed.  Rail- 
way V.  Day,  73  O,   S.   83). 

Where  the  vendee  of  land  under  a  contract  to  convey  is  not  in 
default  under  his  contract  and  is  in  possession  of  the  land,  which 
a'buts  upon  a  street  upon  which  it  is  proposed  to  construct  a  street 
railway,  the  right  to  consent  to  the  construction  of  such  railway 
is  in  said  vendee:  Day  v.  Railway  5  O.  C.  C.  (N.  S.)  dm,  17  O. 
C.  D.  80  (reversed.  Railway  v.  Day,  73  O.  S.  83). 

3.  Ancestor  and  heir.  A  consent  signed  by  a  property  owner 
who  has  died  is  sufficient,  as  to  the  share  of  a  daughter  to  whom 
such  property  has  descended,  who  is  not  under  guardianship  and 
is  of  sound  rnind;  but  it  is  insufficient  as  to  the  share  of  an 
imbecile  daughter,  whose  guardian  knows  of  such  consent,  but 
does  not  obtain  an  order  from  the  probate  court  authorizing  such 
guardian  to  give  such  consent:  Day  v.  Railway,  5  O.  C.  C.  (N.  S.) 
393,  17  O.  C.  D.  60  (reversed,  Railway  v.  Day,  73  O.  S.  83). 

of   land   abutting   upon   a   street   has   con- 


sented to  the  construction  of  a  street  railway  upon  said  street, 
and  the  title  to  the  land  subsequently  devolves  upon  another  who 
has  knowledge  of  such  consent,  bui  never  revokes  it,  the  latter  is 
bound  by  the  consent:  Day  v,  Railwav.  5  O.  C  C  (N.  S-)  3R3, 
17  O.   C.   D.   60   (reversed.  Railway  v.  Day,  73  O.   S.  83). 

The  mere  knowledge  of  a  guardian  that  the  person  from 
whom  his  ward  derives  title  has  so  consented,  and  neglect  of  the 
guardian  to  revoke  it,  does  not  bind  the  ward  :  Day  v.  Railway, 
5  O.  C.  C.  (N.  S.)  a*>3.  17  O.  C.  D.  60  (reversed,  Railway  v. 
Day,  73  O.  S,  83). 

4.  Agent.  A  signature  by  an  agent  duly  authorized  to  sign 
such  consent  is  sufficient :  Simmons  v.  Toledo.  8  O.  C.  C.  535,  4 
O.  C.  D.  &9  (affirmed,  without  report,  Simmons  v.  Toledo.  51 
O.  S.  636)  ;  Day  v.  Railway.  5  O.  C.  C.  (N.  S.)  393,  17  O.  C. 
D.  60   (reversed,   Railway  v.   Day,  73  O.  S.  83). 

An  agent  who  is  authorised  to  use  his  discretion  in  signit^ 
or  refusing  to  sign  a  consent  may  sign  a  valid  consent,  if  he  sees 
fit  so  to  do:  Simmons  v.  Toledo,  8  O-  C.  C  SK.  4  O.  C,  D.  6!1 
(affirmed,  without  report,  Simmons  v.  Toledo,  51  O.  S.  626). 

Contra :  A  written  consent  signed  by  an  agent,  whether  au- 
thorized or  not,  is  invalid,  since  the  statute  does  not  provide  for 
signature  by  an  agent :  Rapp  v,  Cincinnati,  9  Dec.  Rep.  302,  12 
Bull.  119. 

If  an  agent  signs  for  a  married  woman,  and  in  signing  it 
used  her  maiden  name,  such  form  of  signature  does  not  invalidate 
the  consent:  Simmons  v.  Toledo,  8  O,  C,  C  5dh,  4  O.  C.  D.  69 
(affirmed,  without  report,   Simmons  v.  Toledo,  51   0.   S.  626). 

A  consent  signed  for  the  owner  by  another,  whether  the 
name  signed  be  that  of  the  owner  or  such  other,  is  the  consent 
of  the  owner  if  intended  by  the  owner  as  such.  Such  intention 
may  be  gathered  from  authorization  previously  given  by  ihe  owner 
or  ratification  or  adoption  after  signing:  Day  v.  Railway,  5  O. 
C.  C.  (N.  S.)  393,  17  0.  C.  D.  60  (reversed.  Railway  v.  Day,  73 
O.  S.  83), 

Where  a  person  signs  a  consent  as  agent  for  another,  no 
presumption  in  favor  of  the  agency  arises  from  the  rule  that 
council  is  presumed  to  have  acted  with  suf^cient  consents  before 
it ;  and,  in  an  action  in  which  the  jurisdiction  of  council  to  grant 
a  street  railway  franchise  is  attacked  on  the  ground  that  it  did 
not  have  sufficient  valid  consents  before  it.  such  agencv  must  be 
proved  as  in  other  cases:  Day  v.  Railway.  5  O.  C.  C.  (N.  S.)  393. 
17  O.  C.   D.  60   (reversed.  Railway  v.  Day.  73  0.  S.  m). 

If  the  alleged  agent  testifies  that  he  was  authorized  to  sign 
the  consent  and  the  alleged  principal  denies  that  he  gave  such 
authority,  the  finding  will  be  against  the  authoritv  of  the  agent: 
Day  V.  Railway,  5  O.  C.  C.  (N.  S.)  3.<>3,  17  O.  C,  D.  60  (re 
versed.  Railway  v.  Day,  73  0.  S,  83). 
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„,.  17  O.  C.  D.  60  (reversed,  Railway  v.  Day,  73  O.  S.  f.-,. 

A  consent  signed  by  an  agent,  of  the  property  owners  without 
authority  therefor  is  insufficient,  especially  if  they  repudiate  his 
act  upon  learning  thereof:  Day  v.  Railway,  5  0.  C.  C.  (N.  S.) 
393,  17  O.  C  D.  60   (reversed,  Railway  v.  Day,  73  O.  S.  83). 

A   signature   by   an   agent   who   had   collected   rent   and   paid 

upon  the  property  for  the  owner,  but  who  is  not  authoriied 

:  owner  to  sign  such  consent,  is  rot  sufficient :    Simmons  v. 

'oledo,  8  O.  C.  C.  535,  4  O.  C.  D.  69   (affirmed,  without  report. 

aimmons  v.  Toledo,  51  O.  S,  626). 

A  consent  signed  by  one  who  did  not  own  the  property  when 
he  signed  it,  is  insufficienl,  even  if  the  owner  subsequently  attempts 
to  ratify  such  consent:  Sommers  v.  Cincinnati,  6  Dec.  Rep.  887, 
B  Am.  L.  Rec.  612. 

5.  Partner.     A  partner  may  sign  a  consent  for  property  held 
for   partnership   purposes,   and   such    consent    is   to   be   counted   as 
sufficient  for  the  entire  frontage :    Sir 
J3."(,  4  O.  C.  D.  69  (affirmed,  without  report,  Simmons  \ 
SI  O.  S.  626). 

.\  partner  may  sign  a  consent  for  realty  owned  by  the  partner- 
ship even  if  it  is  a  vacant  lot:  -Schwab  v.  Traction  Co.,  13  O.  D. 
(N,  P.l  116. 

6.  Husband  and  wife.  A  consent  signed  by  the  husband  of 
the  properly  owner  without  her  knowledge  or  authority  is  in- 
sufficient: Day  V.  Railway,  5  0,  C.  C.  (N,  S,)  393,  17  O.  C.  D.  69 
(reversed.  Railway  v.   Day,  73  O.   S.  63). 

The  husband  of  the  property  owner  has  no  power  to  bind  his 
wife  bv  siFjning  a  consent,  unless  he  is  acting  as  her  duly  authorized 
ngeot:'  Simmons  v.  Toledo,  8  O,  C.  C.  535,  4  O,  C.  D.  69  (af- 
firmed, without  report,  Simmons  v,  Toledo,  51  O.  S.  626). 

A  husband  can  not  sign  for  his  wife,  either  by  virtue  of  the 
marital  relations,  as  having  an  interest  in  her  property  during  her 
lifetime,  or  as  lier  agent;  Rapp  v.  Cincinnati,  9  Dec.  Rep.  302, 
19  Bull.  119, 

7.  Corporation,  If  a  consent  is  signed  by  an  officer  of  a 
i-orporation  without  authority,  and  is  subsequently  revoked  by 
another  agent,  without  authority,  the  revocation  is  as  valid  as 
the  consent.  (Apparently  consultation  with  the  members  of  the 
board  of  directors  separately  does  not  confer  authority  upon  the 
ageni.  even  though  thev  assent  separately)  :  Day  v.  Railway,  5 
O-  C.  C.  (N.  S-)  3fl3,  17  O.  C.  D,  60  (reversed.  Railway  v.  Day. 

71  o,  s.  asi, 

A  signature  by  the  president  of  the  corporation  without  the 
^ir.thoritv  of  the  board  of  directors  is  invalid:  Rapp  v.  Cincinnati, 
n  Dec.  Rep,  302.  12  Bull,  119. 

A  consent  signed  by  a  church,  which  is  occupying  certain 
nropertv  but  has  no  title  thereto,  is  insufficient :  Day  v.  Railway,  5 
O.  C,  C,  m,  S.)  393.  17  O.  C.  D,  60  (reversed,  Railway  v.  Day, 
73  O-  S.  83), 

The  council  of  a  municipal  corporation  may  give  consent 
with  reference  to  propertv  owned  bv  such  municipal  corporation : 
Rapp  v,  Cincinnati,  9  Dec.  Rep.  302,  12  Bull,  119;  Emerson  v. 
Railway.  8  O.  C.  C,  (N,  S.I  560,  18  0,,C.  D,  683  (affirminif,  Emer- 
son V,  Railway,  4  O.  N.  P.  (N.  S,)  493,  17  O,  D.  (N.  P.)  157), 

8.  Tenants  in  common,  A  consent  signed  by  two  out  of 
three  cotenants  is  insufficient,  except  as  to  the  proportionate  share 
nf  those  who  sign:  Dav  v.  Railwav,  5  O,  C,  C.  fN,  S,)  393,  17  O, 
C,  D,  CO  (reversed.  Railway  v.  Day,  73  O.  S,  83). 

One  out  of  several  cotenants  may  sipn  a  consent  which  will 
be  .counted  for  the  proportionate  share  of  such  cotenant  in  the 
entire  frontage  of  the  propertv:  Simmons  v.  Toledo,  8  O,  C.  C, 
'•3r,,  4  O,  C,  D.  69  (affirmed,  without  report.  Simmons  v,  Toledo, 
5!  O.  S.  626):  Day  v.  Railway- Company,  5  O.  C.  C.  (N,  S)  393, 
17  O,  C,  D.  60  (reversed.  Railwav  v.  Day,  73  O.  S,  83);  Schwab 
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V.  Traction  Co.,  13  O.  D,  (N.  P.)   116,  Rosenbaum  v.  Railway  11 
Dec.  Rep.  787,  29  Bull.  938. 

When  only  one  out  of  two  or  more  tenants  in  common  sign 
such  consent  Is  of  no  validity  for  any  purpose :  Rapp  v,  Cincin- 
nati, 9  Dec.  Rep.  302,  12  Bull.  119. 

9.  Life-tenant  and  remainderman.  A  life-tenant  may  sign 
a  valid  consent:    Rapp  v.  Cincinnati.  9  Dec.  Rep.  302.  12  Bull.  119. 

The  owner  of  a  life  estate  is  the  owner  of  a  freehold  in- 
terest, notwithstanding  her  life  estate  is  coupled  with  a  condi- 
tional defeasance,  and  a  consent  from  such  owner  to  the  build- 
ing of  a  street  railway  is  a  valid  consent:  Ireton  Bros.  v..  Trac- 
tion Co.,  2  O,  N,  P.  fM.  S.)  317,  U,  O.  D.   (N.  P.)   129. 

A  dower  tenant  can  not  sign  a  valid  consent  unless  her 
dower  interest  is  subsequently  set  off  in  realty  belonginR  to  heirs 
or  devisees,  who  have  also  signed  the  consent :  Schwab  v.  Trac- 
tion Co..  13  O.   D.    (N.   P.)    116. 

A  remainderman  who  is  in  possession  of  the  property  and 
managing  it  for  the  life  tenant,  of  whom  he  has  taken  care,  may 
sign  a  valid  consent  for  such  property:  Simmons  v.  Toledo, 
8  O.  C.  C.  535,  4  O.  C,  D.  69  (affirmed,  without  report.  Simmons 
V.  Toledo.  51  O.  S.  626). 

10.  Tenant  for  years.  A  tenant  for  years  has  no  power 
to  sign  a  consent:  Rapp  v.  Cincinnati,  9  Dec.  Rep.  302,  12 
Bull.  119. 

11.  ExL-culor  and  guardian.  An  executor  even  if  he  has 
power  to  convey  the  property  at  his  discretion  can  not  sign  a 
valid  consent,  unless  the  legal  title  of  the  property  has  been  de- 
vised to  him:    Rapp  v.   Cincinnati,  9  Dec.  Rep.     302,   12  Bull.   119. 

A  consent  signed  by  a  ^ardian,  who  has  not  obtained  an 
order  of  the  probate  court  is  invalid :  Rapp,  v,  Cincinnati,  9 
Dec.  Rep.  302,  12  Bull.  119. 

12.  Trustees.  .\  signature  by  trustees  who  have  a  very  wide 
power  of  control  over  the  property  for  a  period  of  ten  years  is 
sufficient:  Simmons  v.  Toledo,  8  0.  C.  C.  535,  4  0.  C.  D.  S9 
(affirmed,  without  report,  Simmons  v,  Toledo.  51  O.  S.  620). 

A  signature  by  a  trustee  in  whom  the  legal  title  is  vested 
is  sufficient  without  the  addition  to  the  word  "trustee."  Rapp  v. 
Cincinnati,  9  Dec.  Rep.  302,  12  Bull.  119. 

13.  Minor.  A  consent  signed  by  a  minor  is  invalid  even 
if  he  is  near  the  age  of  majoritv:  Schwab  v.  Traction  Co..  13 
O.  D.    (N.   P.   116.) 

D.  Form  of  consents.  It  is  not  necessary  that  the  consents 
of  the  property  owners  should  be  entered  upon  the  records  of 
the  council,  or  should  be  cooied  into  the  ordinance :  SaiiReet  v. 
Toledo,  10  O.  C.  C.  4B0.  8  O,  C.  D.  711  (affirmed,  without  report. 
Sanfleet  v.  Toledo,  .'i4  O.  S.  620.) 

A  consent  by  telegram  is  sufficient :  Simmon?  v,  Toledo.  8 
O.  C.  C.  535.  4  O.  C.  D.  69  (affirmed,  without  report,  Simmons 
v.  Toledo,  51  O.  S.  6261  ;  Schwab  v.  Traction  Co.,  13  O.  D. 
(N.   P.)    116. 

A  consent  which  is  not  produced  before  the  council  can  not 
be  counted  in  determining  whether  the  proper  number  have  signed 
it:  Day  v.  Railway.  5  O.  C.  C.  (N.  S.)  393.  17  0.  C.  D.  60  (re- 
versed. Railway  v.  Day.  73  O.  S.  R3,) 

It  is  not  necessary  that  the  consents  of  the  property  owners 
should  specify  the  method  of  canstructiu);  the  r.iilrnad:  Sloanc  v. 
Railway,  7  O.  C.  C.  84.  :J  0.  C.  D.  674. 

E.  Effect  of  consents.  It  is  immaterial  tor  whom  the  con- 
sents are  obtained:  when  obtained  thev  are  operative  for  the 
benefit  of  the  lowest  bidder:  State,  ex  re!,,  v.  Bell.  34  O.  S.  194: 
Knorr  vs.  Miller,  5  O.  C.  C.  609,  3  O.  C.  T).  297  (affirmed  without 
report.  Miller  v,  Knorr.  27  Bull.  64.  1^7):  Mathers  v.  Cinciimali. 
7  Dec.   Rep,  496,  3  Bull.  .V.l. 

The  con.'ient  of  tbc  abulling  property  owners  can  not  be  re- 
■^iriclccl  to  any  siitcific  bidder:  and  if  tlie  ronscnis  arc  eiven  any 
restriction  therein  to  any  named  bidder  is  invalid  and  the  con- 
sent  is  operative  in   favor  of  tlie  lowest  bidder :    State,  ex   rcl   v. 
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Bell,  34  O.  S.  194 ;  Railway  v.  Day,  73  O.  S.  83  (reversing  Day 
V.  Railway,  o  0.  C.  C.   (N.  S.)  393,  IT  O.  C.  D.  60,) 

The  reqiiirenieiits  of  tliis  section  confer  upon  the  properly 
holder  the  privilege  of  giving  or  withholding  his  consent  to  the 
construction  of  a  street  railway,  but  it  does  not  give  him  the 
privilege  of  limiting  his  consent  to  a  particular  cori>oratton  or 
individual.  His  consent  so  limited  is  inconsistent  with  the  re- 
quirement that  the  franchise  be  given  to  the  corporation  or 
individual  that  will  carry  passengers  at  the  lowest  rates 
of  fare  and  would  tend  to  defeat  the  purpose  of  the  statute;  the 
limitation,  therefore,  is  void  and  the  cuns^nt  good  as  a  consent 
to  the  construction  of  the  road  by  the  lowest  bidder:  Day  v. 
Railway,  5  O.  C.  C.  (N.  S.)  393.  17  0.  C.  D.  60  {reversed. 
Railway  v.   Day,  73  O.   S.  83.) 

\Vhere  consents  to  the  construction  of  a  street  railway  are 
given  while  application  for  a  grant  is  pending,  and  the  mu- 
nicipal authorities  are^  enjoined  from  niakin"  such  Rrant,  and 
thereafter,  and  within  a  year,  a  new  application  is  made  for  the 
rijtht  to  construct  a  street  railway  on  the  same  street,  which  ap- 
plication is  granted  and  an  ordinance  therefor  passed,  such  orig- 
inal consents  are  not  functus  officii,  but  may  be  considered  b^ 
council  as  consents  to  the  latter  grant,  if  presented  to  council 
as  such,  it  appearing  that  said  abutters  had  knowledge  of  the 
new  apphcation,  ^nd  never  withdrew  their  consents :  Day  v. 
Railway,  5  O.  C.  C  (N.  S.)  :  393,  17  O.  C.  D.  60  {reversed, 
Railway  v.  Uav.  73  O.  S.  83.) 

The  consent  of  the  properly  owner  does  not,  in  the  absence 
of  specific  provisions  to  the  contrary,  preclude  him  from  claim- 
ing such  damages  as  ne  may  subsequently  suffer  by  reason  of 
the  construction  of  the  railroad :  Transit  Co.  v.  Traction  Co., 
13  O.  D.  (N.  P.)  !. 

A  consent  given  upon  condition  "work  to  be  commenced 
upon  said  railway,  comnleted,  and  in  full  o'-eration  within  one 
year  from  the  above  date ;  or  to  become  void  and  of  no  effect," 
is  a  consent  which  may  be  counted  by  ouncil  in  determining 
whether  the  prooer  number  of  property  owners  have  consented ; 
the  conditions  therein  bein"  conditions  subsequent,  and  breach 
thereof  operative  only  as  between  the  property  owner  and  the 
railway  :  Simmons  v.  Toledo.  8  O.  C.  C.  MS,  4  O.  C  D.  69  (af- 
firmed, without  report,  Simmons  v.  Toledo,  51  O.  S.  626). 

A  consent  of  a  property  owner  for  a  railway  in  which  the 
traction  power  is  to  be  turiiishcil  by  horses  can  not  be  counted 
as  a  consent  for  a  railway  in  which  the  motive  power  is  elec- 
tricity; Sanfleet  v.  Toledo.  10  0.  C,  C.  460.  8  O.  C.  D.  711  {af- 
firmed, without  report,    Sanfleet  v.  Toledo,  54  O.  S.  620.) 

A  consent  .for  a  single  track  railway  can  not  be  counted 
as  a  consent  for  a  double  track ;    Roberts  v.  Easton,  19  O.  S.  78. 

A  consent  given  upon  condition  that  the  franchise  ordinance 
is  passc<I  upon  a  specified  day  is  inoperative,  if  the  ordinance 
is  not  passed  upon  such  day:  Day  v.  Railway,  5  O.  C.  C.  (N.  S.) 
393,  17  O.  C.  D.  60  (reversed.  Railway  v.  Day,  73  O.  S.  83.) 

A  consent  which  is  given  for  the  extension  of  a  designated 
railway  is  inoperative  for  the  original  construction  of  a  dif- 
ferent railwav:  Day  v.  Railway,  5  O.  C  C.  (N,  S.)  393,  17 
O.  C,  D.  60  (reversed.  Railway  v.  Day,  73  O.  S.  83.) 

A  consent  which  is  given  for  the  construction  of  a  railway 
or  an  extension  thereof  along  a  specified  route  is  inoperative  for 
a  railway  which  is  to  be  constructed  upon  a  different  route,  al- 
though It  passes  near  the  same  propertv :  Neare  v.  Railway,  4 
O.  D.  (N.  P.J  4T.'-..  29  Bull.  171  (affirmed  in  Railway  v.  Neare. 
.';4  O.  S.  153)  ;  Ireton  Bros.  v.  Traction  Co.,  2  O.  N.  P.  (N.  S.) 
317.  1.^,  O.   D.   (N.   P.)    129. 

A  departure  from  the  established  route  of  a  street  railway, 
by  running  over  private  right  of  way  to  avoid  sharp  curves,  is 
not  fraud  per  se  against  abutting  property  owners,  whose  con- 
sents were  secured  with  the  understanding  that  the  line  would 
follow  the  route  specified.    The  right  to  complain  of  such  change 


•  Google 


tAWS  OF  OHIO 

is  in  the  public  and  not  in  the  abutter,  unless  there  has  been 
fraud  in  obtaining  his  consent :  Ireton  Bros.  v.  Traction  Co., 
2  O.  N.  P.  (N.  S.)  317,  15  O.  D.  (N.  P.)   129. 

As  a  condition  precedent  to  the  grant  of  a  council  the  requi- 
site number  of  consents  of  abutting  property  owners  must  be 
first  obtained;    Roberts  v.  Easton,  19  O.  S.  78;    Day  v.  Railway, 

5  O.  C.  C.  (N.  S.)  393,  17  O.  C  D.  60  (reversed,  Railway  v.  Day, 
73  0.  S.  83);  Sommers  v.  Cincinnati,  6  Dec.  Rep.  887,  8  Am.  L. 
Rec.  fil2. 

F.  Time  of  obtaining  consent.  It  is  not  necessar-  that  the 
consent  of  the  property  owners  stiould  be  obtained  before  pro- 
posals to  construct  the  road  are  invited ;  Sloane  v.  Railway,  7 
O.  C.  C.  S4.  3  O.  C.  D.  674. 

Where  consents  to  the  construction  of  a  street  railwav  are 
given  while  application  for  a  grant  ts  pending,  and  the  municipal 
authorities  are  enjoined  from  making  such  grant,  and  thereafter, 
and  within  a  vear,  a  new  application  is  made  for  the  right  to 
construct  a  street  railway  on  the  same  street,  which  application 
Is  granted  and  an  ordinance  therefor  passed,  such  original  con- 
sents are  not  functus  oflicii,  but  may  be  considered  by  council 
as  consents  to  the  latter  grant,  if  presented  to  council  as  such, 
it  appearing  that  said  abutters  had  knowledge  of  the  new  appli- 
cation and  never  withdrew  their  consents:  Day  v.  Railway,  5 
O.  C.  C.  (N.  S.)  393,  17  O,  C.  D.  60  (reversed,  Railway  v.  Day. 
73  O.  S.  83.) 

G.  Determination  of  council  The  finding  and  determination 
of  council  that  the  renuisite  number  of  consents  had  been  (riven 
is  not  conclusive  unon  that  question :  Roberts  v.  Easton,  19  O.  S. 
78;  Day  v.  Railway,  5  O.  C.  C.  (N.  S.)  393,  17  O.  C.  D.  60, 
(reversed,  Railwav  v.   Day,  73  O.   S.  83);    Sommers  v.  Cincinnati, 

6  Dec.  Rep.  887,  8  Am.  L.   Rec.  012. 

The  presumotion  is  that  council  granted  the  right  to  build 
the  road  after  beinp  satisfied  that  the  requisite  consents  had  been 
given,  and  the  burden  of  proof  is  upon  one  asserting  the  con- 
trary: Ireton  Bros.  v.  Traction  Co.,  2  O.  N.  P.  (N.  S.)  817,  15 
O.  D.   (N.  P.)   129. 

See  on  the  same  question:  Simmons  v.  Toledo,  8  O.  C.  C 
536,  4  0.  C.  D.  69,  (affirmed,  without  report,  Simmons  v.  Toledo, 
51  O.  S.  626.) 

Under  the  statutes  -roviding  for  street  railroads  and  pro- 
hibiting councils  of  municioal  corporations  from  permitting  their 
construction  without  the  consent  of  a  majoritv  in  interest  of  the 
owners  of  property  upon  the  street  in  which  they  are  to  be  con- 
structed "being  first  had  and  obtained,"  such  consent  is  a  pre- 
requisite to  tne  nower  of  the  council  to  grant  such  permission; 
and  the  action  of  the  council  in  granting  such  permission  is  not 
conclusive,  against  the  property  owners  on  tne  street,  of  the 
fact  that  the  requisite  majority  have  given  their  assent  to  the 
construction  of  the  railroad  proposed:  .-.oberts  v.  Easton,  19 
O.  S.     78. 

H.  Withdrawal  of  consent.  A -consent  once  given  may  be 
withdrawn  at  anv  time  before  the  enactment  of  tho  franchise 
ordinance:  Simmons  v.  Toledo.  8  O.  C  C  535,  4  O.  C  D.  69 
(affirmed  without  reoort,  Simmons  v.  Toledo,  - 1  U.  S.  626) ; 
Day  V.  Railway,  5  O.  C.  C.  (N.  S.)  393,  17  O.  C  D.  60  (re- 
versed. Railway  v.  Day,  73  O.  S.  83.) 

As  to  the  right  of  an  abutting  property  owner  to  withdraw 
his  consent  see  G.  C.    9107. 

V.  Renewal  of  Grant. 
If  a  grant  is  renewed  at  its  expiration,  under  G.  C.  3768,  the 
consent  of  the  owners  of  abutting  property  is  not  necessary;  State, 
ex  reL  v.  ivailroad,  6  O.  C  C.  318,  3  O.  C.  D.  471;  sec.  also, 
Clement  v.  Cincinnati.  9  Dec,  Rep.  083,  16  Bull  355  (affirmed, 
without  report.  Ciement  v.  Cincinnati,  19  Bull  74)  ;  Pelton  v. 
Railroad,  10  Dec.  Rep.  54S,  23  Bull.  67;  Haskins  v.  Railroad^?  Dec 
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Rep.  713,  4  Bull.  1126;    Lima  v.  Cramer,  5  O.  N.  P.  (N.  S.)  118, 

17  O.  D.  (N.  P.)  243;  Railway  v.  Cleveland,  137  Fed.  Ill,  14 
O.  F.  D.  513,  3  O.  L  R.  75. 

Under  an  earlier  form  of  this  section  (R.  S.  2£02>  which 
(lid  not  contain  the  sentence  beginning  "when  within  the  year 
preceding,  a  street  railway  has  been  operated  upon  auch  street," 
it  was  held  that  consents  were  necessary  if  a  grant  was  made 
to  a  new  railway  corporation  to  occupy  a  street  which  had 
theretofore  been  occupied  by  a  street  railway  company  whose 
franchise  had  cxoired :  Isom  v.  Railway,  10  0.  C.  C.  (N.  S.) 
89,  19  O.  C.  D.  583  (affirmed,  without  report.  Railway  v.  Isom, 
77  O.  S.  638). 

Under  such  earlier  form  of  this  section,  it  was  necessanr  to 
obtain  the  consents  of  the  property  owners  de  novo,  if  a  fran- 
chise was  granted  to  a  new  street  railway  company,  even  though 
a  grant  of  a  franchise  unon  the  same  street  had  been  made  to 
another  company,  to  which  company  the  abutting  property  owners 
had  given  the  ncccssarv  consents,  and  even  though  such  railway 
company  had  assigned  its  interests  and  consents  to  such  new 
company:  Isom  v.  Railway.  10  O.  C.  C.  (N.  S.)  89,  19  O.  C  D. 
'iKt   (affirmed,  without  report,  Railway  v.   Isom,  77  O.  S.  638). 

A  grant  extcndtnir  a  street  railway  franchise  is  not  rendered 
Invalid,  because  while  awaiting  certain  enabling  I^slation  and 
under  an  amicable  arrangement  between  the  municipal  corpora- 
lion  and  the  comoanv,  the  passage  of  the  ordinance  extending  the 
ordinance  was  deferred  for  some  months  beyond  the  life  of  the 
original  grant:  State  ex  rel.  v.  Railway,  U  O.  C.  C  (N.  S.) 
2t!3.  20  O.  C.  D.  632  (affirmed,  without  report.  State  ex  rel.  v. 
Railway.  81  O.  S.  502). 

VI.    Remedies. 

An  ordinance  nrescribing  terms  and  conditions  upon  which 
a  street  railway  franchise  may  be  used  has  the  force  and  effect 
of  an  act  of  the  le^iislalure,  and  to  prevent  violation  of  the  terms 
of  such  franchise  an  action  may  be  brought  ex  contractu  by  the 
municipality  or  in  quo  warranto  by  the  State:  State,  ex  rel  v. 
Railway,  3  O.  C  C-  (N.  S)  285,  13  O.  C  D.  603  (reversed,  with- 
out report,  State  ex  rel.  v.  Railway,  73  O.  S.  356). 

Where  a  company  has  acquired  hnes  by  lease  or  purchase, 
under  the  authority  of  a  orior  statute  (R.  S.  2505a;  compare 
G,  C.  913.1>  and  is  collecting  fares  for  one  continuous  ride  in 
the  same  general  direction  over  its  said  lines  so  purchased  within 
the  corporate  limits  in  excess  of  the  maximum  rate  of  fare  to  be 
charged  over  any  one  of  the  separate  lines,  quo  warranto  by  the 
slate  is  the  proper  proceeding  to  prevent  further  offending  in 
that  r«ard:  State,  ex.  rel.,  v.  Railway,  3  O.  C.  C.  (N.  S.)  285, 
13  0.  C.  D.  603  (reversed,  without  reoort.  State,  ex.  rel.,  v.  Rail- 
way. 73  O.  S.  356). 

An  abuttiniT  Dropertv  owner  can  maintain  an  injunction  suit 
for  want  of  a  sufficient  number  of  consents  for  .roperty  on  the 
street  on  which  his  property  abuts;  but  not  for  want  of  a  suf- 
ficient number  of  consen.s  on  other  streets :  Mathers  v.  Cincin- 
nati, 7  Dec  Rep.  521,  3  Bull.  709,  Glidden  v.  Cincinnati,  II  Dec. 
Rep.  eS3.  30  Bull.  213;  Barney  v.  Railway,  11  Dec.  Rep.  880,  30 
Bull.  266, 

A  taxpayer  as  such  can  not  maintain  an  injunction  suit  for 
want  of  a  sufficient  number  of  consents:  Simmons  v.  Toledo,  5  O. 
C.  C  124,  3  O.  C.  D.  64  (affirmed,  without  report.  Simmons  v. 
Toledo,  30  Bull.  392)  ;  oommers  v.  Cincinnati,  6  Dec.  Rep.  887, 
8  Am.  L.  Ree.  612;  Harrison  v.  Railway.  9  Dec.  Ren.  805.  17 
Bull.  265;  Glidden  v.  Cincinnati,  11  Dec.  Rep.  853,  30  Bull.  213; 
Hamilton  v.  Railroad,  5  O.  N.  P.  457,  8  O.  D.  (N.  P.)   174. 

A  city  solicitor  can  rot  maintain  an  injunction  suit  on  be- 
half of  his  municipal  corporation  on  the  ground  of  want  of  a  suf- 
ficient number  of  consents:  Lima  v.  Cramer,  5  O.  N.  P.  (N.  S,) 
113,   17   O.   D,    'M,    r-.)    246. 
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If  the  facts  exist  which  entitle  the  plaintiff  to  maintain  an 

injunction  suit  as  an  abutting  propertv  owner,  his  motive  in 
bringing  such  suit,  whether  tie  is  merely  seeiting  to  assert  his 
rights  as  property  owner,  or  whether  he  is  acting  for  the  benefit 
of  a  competinB  corporation,  is  immaterial ;  Traction  Co.  v.  Parish, 
67  O.  S.  181;  Isom  v-  Railway,  10  O.  C  C  (N.  S.)  89.  19  O.  C. 
D.  583   (afBrmed  without  report.  Railway  v.  Isom,  77  O.  S,  638.) 

A  steam  railroad  company  in  an  action  to  enjoin  a  street 
railway  company  from  constructing  and  operating  a  street  rail- 
way over  its  tracks  tnay  raise  the  question  whether  the  notice 
provided  is  a  condition  precedent  to  a  municipal  grant  to  such 
street  railway  company.  But  an  extension  of  an  interurban  elec- 
tric railway  into  or  through  a  municipality  is  an  original  line, 
and  the  notice  orovidtd  for  in  G.  C.  3769  and  also  G.  C.  9105 
and  9106,  as  a  conditio.,  precedent  to  the  grantinff  of  a  franchise 
over  the  stre^^s  of  t  municipality,  must  be  given :  Railway  v. 
Railway,  5  O.  C.  C.  (N.  S.)  583,  16  0.  C.  D.  180  (affirmed,  with- 
out report,  Railwav  v.   ivailway.  73  O.   S.  364  i. 

For  the  consent  of  the  abutting  propertv  owners,  see,  also 
G,  C.  9105  to  9107. 

Section  3771.  No  gratit  or  renewal  of  a  grant  for 
■  the  construction  or  operation  of  a  street  railroad,  shall  be 
valid  for  a  greater  period  than  twenty-five  years  from  the 
date  of  such  grant  or  renewal,  and  after  such  grant  or  re- 
newal of  a  grant  is  made,  whether  by  special  or  general 
ordinance,  the  municipality  shall  not,  during  the  term  of 
such  grant  or  renewal,  release  the  grantee  from  any  obli- 
gation or  liability  imposed  by  the  terms  of  such  grant  or 
renewal  of  a  gra"nt.     (99  v.  103  §  30.) 

An  ordinance  providing  for  the  consolidation  of  two  or 
more  street  railway  systems  was  held  to  merge  a  prior  reserva- 
tion of  power  to  alter  the  rate  of  fare  to  be  charged;  and  a 
subsequent  reduction  made  in  such  rate  of  fare  by  the  municipal 
corporation  without  the  consent  of  the  street  railway  was  held  to 
be  invalid :  Cleveland  v.  Railway.  194  U.  S.  517.  15  O.  F.  D.  TWl 
(affirming.  Railway  v.  Oeveland,  94  Fed.  385.  12  O.  F.  D.  835)  ; 
Cleveland  v.  Railway,  201   U.   S,  529. 

For  a  discussion  of  the  "ower  of  a  municipal  corporation 
to  grant  a  franchise  for  a  period  of  twentv-five  years,  see,  Qeve- 
land  V.  Railwav,  194  U.  S.  517,  1.5  0,  F.  D.  703;  Railwa-  v. 
Cleveland.  204  U.  S.  116. 

Prior  to  the  act  of  May  14,  1878,  it  was  competent  for  the 
coimcil  of  a  municipal  corporation  to  make  a  grant  for  street 
railwav  purnoses  either  with  or  without  limitation  as  to  time: 
Railway  v.  Cleveland.  137  Fed.  111.  14  O.  F.  D.  513,  3  O,  L.  R.  75. 

Whatever  be  the  duration  of  a  street  railway  grant  whether 
limited  or  unlimited,  it  may  be  changed  by  contract  between  the 
munici''a]  corporation  and  tiic  grantee  of  the  right,  subject  onlv 
to  the  iroviso  now  in  force  that  no  grant  shall  be  in  force  for 
more  than  twenty-five  years:  Railway  v.  Geveland,  187  Fed.  111. 
14  O.  F.  n.  513..  3  O    L.  R,  '^5. 

If  a  franchise  is  renewed  for  a  period  exceeding  that  fixed 
by  statute,  such  renewal  is  good  for  the  statutory  period:  Som- 
mers  v.  Cincinnati.  6  Dec.  Rep.  887,  8  Am.  L.  Rec.  612- 

Prior  to  the  enactment  of  tie  statute  fixing  the  period  for 
which  street  railway  franchises  could  be  g-anted.  a  franchise 
grant  without  any  soecific  limitation  as  to  the  period  thereof  was 
held  to  be  pernetual,  unless  revoked  by  the  legislature  in  State, 
ex  rel-,  v.  Railwav.  1  O.  C.  C  (N.  S.)  145,  14  O.  C.  D.  609.  This 
case  was  affirmed  by  the  supreme  court  on  the  sole  ground  that 
at  the  commencement  of  the  action  the  right  to  enjoin  the  fran- 
chise was  in  the  railway  company;  the  other  questions  discussed 
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below  not  being  passed  upon:  State,  ex.  rel.  v.  Railway,  73  O.  S. 
363. 

A  grant  for  an  extension  of  a  street  railway  route  for  a 
period  01  less  than  twenty-five  years  is  not  obnoxious  to  this  sec- 
tion by  reason  o£  the  fact  that  the  period  named  in  the  orieinal 
grant  will  exnire  Ion-  before  that  named  in  the  grant  for  the 
extension:  Belle  v.  Glenville,  5  O.  C.  C.  (N.  S.)  461,  17  O.  C 
D.  181  (affirmed,  without  report.  Belle  v.  Glenville,  73  0.  S.  392; 
Belle  V.  Glenville,  75  O.  S.  574). 

Under  this  section  a  municipal  corporation  has  no  power  to 
release  a  street  railway  company  from  any  obligation  or  liability 
imposed  by  the  original  grant  or  any  renewal  thereof;  and  this 
rule  can  not  be  evaded  by  accord  and  satisfaction  or  by  an  account 
stated,  unless  the  amount  actually  due  has  been  paid :  Railway  v. 
Cincinnati,  8  O.  N.  P.  80,  11  O.  D.  (N.  P.)   15. 

This  section  does  not  prevent  a  municipal  corporation  from 
changing  the  rate  of  fare,  if  it  has  reserved  Ihe  power  so  to  do, 
or  have  the  railway  company  consent  thereto,  at  least  if  this  is 
done  upon  proper  consideration  of  public  welfare:  Railway  v. 
Cleveland,  94  Fed.  385.  12  O.  F.  D.  ftK. 

The  fact  that  better  accommodation  and  more  rai)id  trans- 
portation may  be  secured  for  the  public,  is  consideration  for  mod- 
ifying the  terms  of  a  prior  grant  and  for  authorizin'-  a  higher 
rate  of  fare:  Clement  v.  Cincinnati,  16  Bull.  3-'i5  (affirmed  in  su- 
preme court,  Clement  v.  Cincinnati,  19  Bidl.  74). 

A  municipal  corporation  and  a  street  raiway  company  may 
by  agreement  and  for  good  cause  terminate  a  grant  prior  to  the 
period  for  which  it  was  made :  and  they  may  thereu'^on  renew 
such  grant :  Slate,  ex  rel,  v.  railroad,  6.  O.  C.  C.  318,  3  O.  C.  D. 
471  (affirmed,  without  report.  State,  ex  rel.,  v.  Railroad.  27  Bull. 
64.) 

A  municinal  cornoration  can  not  modify  the  rate  of  fare 
so  as  to  annul  a  valid  contract  made  between  a  street  railway 
company  and  an  amusement  lark.  for  hauling  people  t^  and  from 
such  park  for  a  snecified  rate  of  fare;    Humphrey  Co.,  v.  Railway, 

9  o,  N.  P-  (N.  s.)  em.  2fl  o.  n,  (S',  p.)  -'>io. 

Section  3772.     If,  within  thirty  days  after  the  pas-   ^^^^^  f^^_ 
age  of  an  ordinance  glinting  a  franchise,  extension  or  re-   chhK^jU  b« 
newal  thereof,  to  a  street  railroarl.  there  is  presented  to   tow.' 
the  council  or  filed  with  its  clerk  a  written  petition  signed 
by  fifteen  per  cent  of  the  fpianfied  electors  of  such  munic- 
ipality, to  be  determined  by  the  highest  number  of  votes 
cast  for  the  mayor  of  the  municipality  at  the  last  preced- 
ing municTpal   election,   requesting   such   ordinance   to   be 
submitted  to  a  vote  of  the  electors  thereof,  the  ordinance 
shall  not  become  operative  until  it  has  been  so  submitted 
and  has  received  a  majority  of  the  votes  cast  thereon.     (99 
V.  104  §  30a.) 

Section-  3773.  The  council  by  resolution  shall  pro- 
vide that  such  vote  be  taken  at  a  special  election  or  at  the  iiecti< 
next  municipal  election,  and  shall  cause  a  copy  of  such  *" "" 
resolution  to  be  certified  to  the  board  of  deputy  state  su- 
pervisors of  the  county  in  which  such  municipal  corpora- 
tion is  situated,  which  board  shall  thereupon  prepare  the 
ballots  and  make  all  other  necessary  arrangements  for  the 
submission  of  such  question  at  the  time  fixed  in  the  reso- 
lution. Such  election  shall  be  held  at  the  regular  place 
or  places  of  voting  in  such  municipality  and  shall  be  con- 
ducted, canvassed  and  certified  in  the  same  manner  as  the 
election  of  officers  thereof.     (99  v.  104  §  30-3.) 
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Notice  of  tbi  Section  3774.    Thirty  days'  notice  of  such  submis- 

^^Iki*''""  sicHi  shall  be  given  by  the  mayor  of  the  municipality  in  two 
newspapers  of  opposite  politics  printed  therein,  once  a 
week  for  four  consecutive  weeks,  stating  the  cAject  and 
purpose,  and  the  time  and  place  of  holding  such  election. 
Those  voting  in  favor  of  the  proposition  shall  have  writ- 
ten or  printed  on  their  ballots  the  words  "For  the  fran- 
chise," and  those  voting  against  it  shall  have  written  or 
printed  on  their  ballots  the  words  "Against  the  franchise." 
{99  V.  104  §  30-A.) 

Gnde  of  SECTION  3775.     Before  a  street  railroad  shall  be  con- 

^e«»  "ten      stfucted  on  any  street  less  than  sixty  feet  in  width,  with 
road  la  a  roadway  of  thirty-five  feet  or  under,  the  council  shall 

conttnKted.  provide  that  the  crown  of  the  street  shall  be  made  a  nearly 
flat  uniform  curve  trom  curb  to  curb,  without  ditch  gut- 
ters, and  in  such  manner  as  to  give  wheeled  vehicles  the 
full  use  of  the  roadway  up  to  the  face  of  the  curb.  When 
the  tracks  of  two  street  railroads,  or  of  a  street  railroad 
and  a  steam  railroad,  cross  each  other  at  a  convenient 
grade  on  a  street,  the  crossings  shall  be  made  with  cross- 
ing-frogs of  the  most  approved  pattern  and  materials,  and 
kept  up  and  in  repair  at  the  joint  expense  of  the  compan- 
ies owning  such  tracks.     (R.  S.  Sec.  2503.) 

Applied,  cited,  construed,  referred  to,  etc.:  Day  v.  Railway, 
5  O.  C  C.  (N.  S,)  393,  17  O.  C  D.  60  (reversed.  Railway  v. 
Day.  73  0.  S.  83),  Elyria  v.  Railway.  8  O.  N.  P.  (N.  S.)  85,  19 
O.  D.  (N.  P.l  294;  Railway  v,  Qeveland,  137  Fed,  HI,  U  O.  F. 
D.  513,  3  O,  L.  R.  75. 

This  section  does   not  relate  to  railroads :    Bridge  Co  v. 
Ircn  Co.,  59  O.   S.    179. 

An  interurban  electric  railway  rightfully  occupying  a  Street 
can  not  be  enjoined  from  crossing  a  steam  railroad  at  grade, 
where  by  so  doing  the  street  will  not  be  subjected  to  other  than 
its  ordinary  use:  Railway  v.  Railway,  5  O.  C.  C  (N.  S.)  583, 
16  O.  C.  D.  180  (affirnied,  without  report.  Railway  v.  Railway, 
73  O.  S.  364). 

An  action  of  the  council  of  a  municipal  corporation  in  grant- 
ing to  street  railway  company  a  franchise  m  a  street  which  crosses 
a  steam  railroad  at  eraae,  is  not  the  subject  of  judicial  review, 
where  it  does  not  appear  that  in  so  doing  council  exceeded  its 
power,  or  that  its  action  was  induced  by  fraud.  -Nor  would  a 
review  be  authorized  by  a  showing  to  the  effect  that  a  safer 
crossing  would  be  made  on  another  street :  Railway  v.  Railway, 
S  O.  C  C.  (N.  S.I  583.  16  O.  C.  D.  180  (affirmed,  without  re- 
port,  Railway   v.   Railway,   73   O.   S.   364). 

Railroads  whose  motive  power  is  steam,  are  controlled  by 
this  section  with  reference  to  their  crossing  street  railroads  at 
grade,  and  G,  C.  592.  et  seq.,  do  not  apply:  Railway  v.  Railroad, 
21  O.  C.  C.  391.  12  O.  C.  D.  113  (affirmed,  without  report,  Rail- 
road V.  Railway,  64  O.  S.  550). 

For  the  power  of  the  railroad  commission  with  reference 
to  safety  devices  at  grade  erossines.  see  G.  C.  534.  et  seq. 

This  section  is  a  valid  exercise  of  the  police  nower  of  the 
state  and  is  apoHcable  to  lines  constructed  before  the  enactment 
of  such  statute,  as  well  as  to  those  constructed  thereafter:  Rail- 
way v   Railway,  1  0.  D.   fN.  P.)   542. 

The  fact  that  a  railway  company  has  eomoHed  with  the  pro- 
visions  of  such  statute  at  one  time,  and  put  in  crossings  which 
then  were  of  the  most  approved  patterns  and  materials,  does  not 
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Tibsolve  it  from  the  duty  of  maintaining  such  crossings  of  the 
most  approved  patterns  and  materials,  eveo  if  the  change  in  the 
motive  power  in  the  street  railway  and  the  subse<iuent  use  of 
heavier  cars  is  the  cause  which  has  made  the  oriKinal  crossings 
unsafe;    Railway  v.  Railway,  1  0.  D.  (N.  P.)  542. 

Section  i^yd.     The  council  may  require  any  part  or   Pavement  of 
all  of  the  track,  between  the  rails  of  any  street  railroad   Ji'"^^'''^ 
constructed  within  the  corporate  limits,  to  be  paved  with  eomtrueted. 
stone,  gravel,  boulders,  or  wooden  or  asphaltic  pavement, 
as  may  be  deemed  proper,  but  without  the  corporate  lim- 
its, paving  between  the  rails  with  stone,  boulders,  wooden 
or  asphaltic  pavement  shall  not  be  required.     (R.  S.  Sec, 
2504) 

Applied,  cited,  construed,  referred,  to,  etc.:  Railway  v.  Cleve- 
land, 7  O.  N.  P.  CN.  S.)  161,  17  O.  D.  (N.  P.)  763;  Elyria  v. 
Railway.  8  O.  N.  P.  (N.  S.)  85,  19  O,  D.  (N.  P.)  294;  Railway 
V.  Qeveland,  137  Fed.  Ill,  14  O.  F.  D.  513,  3  O.  _L.  R.  75. 

This  section  docs  not  relate  to  railroads :  Bridge  Co.  v.  Iron 
Co.  59  O.   S.  179. 

This  section  relates  to  street  railway  lines  which  are  located, 
including  the  extension  thereof,  wholly  within  the  limits  of  a  mu- 
nicipal corporation:  Railway  v.  Railway,  5  O.  C.  C.  (N.  S.)  583, 
16  O.  C.  D.  180  (affirmed,  without  report.  Railway  v.  Railway, 
73  O.  S.  364;. 

If  a  railway  company  has  failed  to  pave,  in  compliance  with 
this  statute,  and  the  municipal  corporation  constructs  such  paving 
and  levies  an  assessment  to  pay  therefor,  the  lien  of  the  assess- 
ment dates  from  the  lime  of  its  levy:  Cleveland  v.  Railroad,  4 
Dec.  Rep.  315,  1  Cleve.  L.  Rep.  304. 

The  city  of  Columbi's  by  ordinance  granted  the  privilege  to 
a  company  I0  construct  and  operate  a  street  railroad  on  one  of  its 
streets  for  a  specified  period.  The  ordinance  provided  that  the 
company  should  make,  construct  and  keep  in  order  and  repair  all 
that  part  of  the  street  included  between  the  rails  of  its  tracks  and 
switches,  in  the  same  manner  and  with  like  material,  as  (he  street 
is  constructed  and  repaired,  so  long  as  it  shall  use  the  same  for 
its  railroad ;  and  any  failure  to  comply  with  the  provisions  of  the 
ordinance,  or  with  any  general  ordinance  of  the  municipal  corpora- 
tion, regulating  the  use  of  its  streets,  or  the  police  regulations 
thereof,  should  render  such  railroad  company  liable  to  the  mu- 
nicipal corporation  in  an  action  of  damages  for  such  failure:  and 
the  council,  after  giving  the  company  twenty  days'  notice,  should 
have  the  right  to  order  any  work  to  be  done  on  the  railroad,  neces- 
sary to  keep  it  in  repair,  and  charge  the  cost  and  expense  thereof 
upon  the  railroad  company.  It  was  held  that  the  ordinance  did 
not  divest  the  municipal  corporation  of  its  control  of  the  street, 
or  abridge  its  right  to  improve  the  same ;  and  it  might,  during 
the  period  named,  cause  to  be  made  new  improvements  thereof 
including  the  part  occupied  by  the  street  railway,  and  determine 
the  kind  of  improvements  to  be  so  made.  By  constructing  and 
operating  it^  railway,  the  company  accepted  the  burdens,  with  the 
privileges  of  the  ordinance,  and  thereby  incurred  the  continuing 
obligation  to  make,  construct  and  keep  in  order  and  repair,  as  long 
as  it  enjoyed  those  privileges,  the  portion  of  the  street  between 
the  rails  of  its  track,  including  such  new  improvement  thereof  as 
the  municipal  corporation  might  determine  and  direct.  When, 
after  notice,  the  company  fails  to  do  the  work  so  required  of  it, 
and  the  municipal  corporation  then  causes  it  to  be  done,  its  reason- 
able cost  maj;  Be  recovered  by  action  against  the  company;  and  it 
is  not  essential  to  the  liability  of  the  company  therefor  that  the 
notice  to  make  such  improvements  precede  the  letting  of  the  con- 
tract by  the  municipal  corporation  for  the  same.  It  is  sufficient 
if  such  notice  be  given  before  the  work  is  done,  and  while  the 
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company  may  still  perform  tlie  same.  Where  the  company,  after 
receiving  such  notice,  without  attempt  Co  perform  any  part  of  the 
work  required  of  it,  permitted  the  municipal  corporation,  without 
objection  or  complaint,  to  commence  and  complete  it,  adjusted  the 
track  of  its  railway  to  conform  thereto,  as  it  progressed,  and 
with  knowledge  that  the  municijial  corporation  expected  it  to  pay 
for  the  same,  and  of  all  the  circumstances,  received  all  the  ben- 
efits (hereof  as  fully  as  if  it  had  been  performed  by  the  company, 
the  municipal  corporation  may  recover  the  reasonable  cost  of  the 
work  so  done,  although  the  notice  does  not  strictly  conform  to  the 
requirements  of  the  ordinance :    Columbus  v.  Railroad,  45  0.  S.  98. 

By  an  ordinance  granting  a  renewal  franchise  to  a  street 
railway  and  providing  that  the  latter  shall  pave  its  tracks  between 
its  rails  whenever  the  street  is  improved,  the  obligation  of  the 
company  is  to  pave  only  between  the  rails,  and  not  to  the  end  of 
the  ties:  Street  Railway  v.  Cleveland,  7  0.  N.  P.  (N.  S.)  161 
17  O.  D.  (N.  P.)  763. 

If  a  municioal  corporation  has  granted  a  franchise  ordinance 
whereby  the  railway  company  is  obliged  to  construct  certain  paving, 
the  municipal  corporation  can  not  thereafter  by  ordinance  require 
it  to  pave  an  additional  portion  of  the  street  0"  ^^'^  '^^^^  ^^^  ^°' 
called  "devil  strip"  between  the  two  inner  rails  of  the  double 
track);  Railway  v.  Cleveland.  7  O.  N.  P.  (N.  S.)  161,  17  O.  D. 
(N.  P.)   763. 

An  ordinance  which  required  from  a  street  railway  company 
additional  work  not  required  bv  the  original  grant,  was  held  valid 
in  Cleveland  v.  Railroad,  1  O.  >J.  P.  418,  3  O.  D.  (N.  P.)  92;  but 
this  judgment  was  reversed  in  Cleveland  v.  Railway,  60  O.  S.  586, 
on  the  ground  that  the  statute  under  which  the  ordinance  was 
passed  was  unconstitutional,  as  conferring  upon  (he  city  of  Cleve- 
land right  to  require  a  greater  amount  ot  paving  by  a  street  rail- 
way company  than  could  be  required  in  other  municipal  corpora- 

In  an  action  to  enjoin  the  laying  of  tracks,  where  the  ordi- 
nance by  virtue  of  which  the  tracks  are  to  be  laid  grants  rights 
to  two  companies  jointly,  both  companies  should  be  made  parties 
defendant:    Muliiauser  v.  Traction  Co.,  1  Hosea,  35. 

A  street  railway  company,  entering  into  a  contract  with  a 
city  by  acceptine  a  franchise  which  provides  that  the  company 
."hall  pay  for  paving  already  laid  such  portion  of  the  cost  thereof 
as  the  width  occupied  by  its  tracks  and  one  foot  outside  thereof, 
shall  bear  to  the  whole  width  of  the  improved  roadway,  is  bound 
by  such  contract  and  may  be  compelled  to  pay  its  proportionate 
share:  Railway  Co.  v.  Columbus,  3  O.  N.  P.  (N.  S.)  438,  16  O. 
D.   (N.  P.)  102. 

Section  3777.  The  council  of  a  municipality  may 
grant  permission,  by  ordinance,  to  any  corporation,  indi- 
vidual, or  cwnpany,  ovi-ning,  or  having  the  right  to  construct, 
a  street  railroad,  to  extend  the  track,  subject  to  the  pro- 
visions of  law  relating  to  the  construction,  operation  and 
extension  of  street  railways,  within  or  without,  or  partly 
within  or  without  any  municipal  corporation,  on  any  street 
or  streets  where  council  deems  such  extension  beneficial 
to  the  public.  When  such  extension  is  made,  the  charge 
for  carrying  passengers  on  a  street  railroad  so  extended  and 
its  connections  made  with  any  other  road  or  roads,  by 
consolidation,  shall  not  be  increased  by  reason  of  such  ex- 
tension or  consolidation.     (R.  S.  Sec.  2505.) 

Applied,  cited,  construed,  referred  to,  etc. ;  Railway  v.  Cin- 
cinnati. T5  O-  S.  196 :— Simmons  v.  Toledo.  5  O.  C.  C.  124,  3  O. 
C.  D.  64   (affirmed,  without  report,  Simmons  v,  Toledo,  30  Bull 
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3B2);  Slate,  ex  rel..  v.  Railway,  19  O.  C.  C.  79.  10  O.  C.  D.  418; 
Belle  V.  Glcnvilie,  o  O.  C.  C.  (N.  S.)  461.  17  O.  C  D.  181 
(affirmed  without  report.  Belle  v.  Glenville,  73  O.  S.  392;  Belle  v. 
Glenvillc,  To  O,  S.  5T4);  Winton  Place  v.  Railway,  17  O.  C.  D. 
en7,  3  O.  L.  R,  178  (affirmed,  without  report.  Winlon  Place,  v. 
Railway,  75  O,  S.  «:«)  ;  Oviatt  v.  Railroad,  2  O,  N.  P.  84,  3  O.  D. 
(N.  P.)  252;  Railroad  v.  Traction  Co,  1  O.  N.  P.  (N.  S.)  218, 
14  0.  D.  (N.  P.)  17;  Lima  v.  Cramer.  5  O,  N.  P.  (N.  S.)  113, 
17  O.  D.  (N.  P.)  245;  Railway  v.  Cleveland.  137  Fed.  Ill,  14,0. 
F.  D.  513,  3  O,  L.  R.  76. 

This  section  requiring  the  written  consents  of  the  owners 
of  more  than  one-half  of  the  frontage  of  lots  and  lands  abutting 
on  a  street  along  which  it  is  proposed  to  construct  a  street  rail- 
way, does  not  create  a  favored  class  upon  whom  a  privilege  is 
bestowed  to  the  exclusion  of  others  having  equal  rights,  and  is 
not  arbitrary  elassiiicalion  of  individuals,  but  is  a  vafid  and  con- 
stitutional exercise  of  legislative  power :  Isom  v.  Railway,  10  O. 
C  C,  (N.  S.)  89,  19  O.  C.  D.  583  (affirmed,  without  report.  Rail- 
way by  Isom.  77  O.  S.  638). 

This  section  does  not  relate  to  railroads :  Bridge  Co.  v.  Iron 
Co.,  69  0,  S,  179. 

The  reference  in  this  section  to  the  charge  for  carrying  pas- 
sengers does  not  by  implication  limit  such  railways  carrymg  pas- 
sengers: State,  ex  rel.,  v.  Traction  Co.,  18  O.  C.  C.  490,  10  O. 
C.  D.  212. 

In  case  of  conflict  as  to  municipal  lines  or  extensions  the 
general  provisions  of  G.  C.  9100,  et  seq..  must  yield  to  the  more 
specific  provisions  of  this  and  the  following  sections:  Railway  v. 
Railway,  5  O.  C.  C.  (N.  S.)  583.  16  O.  C.  D.  180  (affirmed,  with- 
out report.  Railway  v.  Railway,  73  O.  S.  364). 

The  exercise  in  good  faith  by  the  council  of  a  municipal 
corporation  of  the  discretion  vested  in  it  by  this  section  will  not 
be  interferred  with  by  the  court :  Sims  v.  Railroad,  37  O.  S.  856. 
An  extension  of  a  street  railway  may  be  granted  beyond 
the  termini  which  were  fixed  in  the  certificate  of  incorporation: 
Sims  v.  Railroad.  37  0.  S.  556. 

An  ordinance  of  a  municipal  corporation  whereby  a  street 
railway  company  is  granted  a  franchise  beyond  the  termini  by  ita 
articles  of  incorporation,  does  not  confer  corporate  power,  and 
it  is  not  on  that  account  invalid:    Sims  v.  Railroad,  37  O.  S.  556. 

In  the  extension  of  a  street  railway  over  streets  not  occupied 
by  any  road  under  the  provisions  of  G.  C.  9100  et  seq.,  the  consents 
of  the  owners  of  more  than  one-half  of  the  feet  front  of  the 
lots  or  lands  abuttin>!;  on  each  street  to  be  occupied  by  such  en- 
tension  are  requisite:  Railway  v.  Neare,  54  O.  S.  153  (affirming, 
Nearc  v.  Railway,  4  O.  D.  (N.  P.)  475,  29  Bull.  171). 

An  extension  may  be  granted,  although  it  does  not  begin  at 
one  01  the  termini,  nor  does  it  run  in  the  general  direction  of  the 
original   route:    Cincinnati   v.   Railway,   1   O.  D.   (N.  P.)   591. 
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INTERURBAN  RAILROADS. 

SF.nioN  3778.     The  council  of  any  municipality  may 
grant  a   franchise  upon  such  terms  and   conditions  as   it 

may  prescribe  for  the  building  of  any  interurban  railroad   ^_.^ 

having,  constructing,  or  building,  ten  miles  or  more  of  "(^^j^^* 
track  outside  of  such  municipality,  to  any  company  or  com-- 
panies  using  electric  or  other  motive  power,  save  steam, 
for  the  piii-pose  of  securing  to  such  company  or  companies 
access  tn  or  terminals  within  such  municipality.  The 
council  may  authorize  such  company  to  build  and  construct 
tracks  and  to  operate  cars  thereon,  on  any  street  or  streets, 
or  parts  of  streets,  of  such  municipality,  upon  which  tracks 
10    B.  07  r.  8.  Dinitizf 
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have  not  already  been  laid  and  where  the  consent  of  the 
owners  of  a  majority  foot  frontage  has  already  been  ob- 
tained by  such  company.     (98  v.  253  §  i.) 

A  municipal  corporation  can  not  make  it  an  offence  punish- 
able by  &ne  for  a  conductor  of  an  interuban  car  to  refuse  or  fail 
to  stop  such  interurban  car  at  street  crossings  within  the  limits  of 
the  municipal  corporation,  for  the  purpose  of  takinjt  on  passen- 
gers or  permiltinR  them  to  alight,  in  the  absence  of  a  provision 
in  the  franchise  requiring  the  interurban  company  so  to  do:  Town- 
send  V.  CircleviUe,  78  O.  S.  122. 

This  section  and  the  following  make  a  distinction  between 
interurban  and  street  railways  for  certain  purposes :  Ottawa  v.  Rail- 
way, 13  O.  C  C.  (N.  S.)  661,  22  0.  C.  D.  197. 

c«idemn.uon  SECTION  3779.     The  council  may  permit  such  interur- 

p™"^*"  ban  railroad  to  make  use  of  the  tracks  or  such  parts  of  the 
amot^Sirte.  tracks  of  any  existing  street  railroad  company  within  the 
limits  of  the  municipality  by  agreement  with  such  existing 
company.  If  no  such  agreement  can  be  arrived  at,  the  in- 
terurban railroad  company  may  be  authorized  by  council 
to  condemn  the  right  to  make  use  of  the  tracks  of  such  ex- 
isting company  upon  the  payment  of  proper  compensation. 
But  the  interurban  railroad  company  shall  be  permitted  to 
condemn  and  make  use  of  not  more  than  one-eighth  of  the 
trackage  of  such  company  within  the  municipality,  or  so 
much  as  may  be  necessary  to  give  the  interurban  company 
access  to  terminals  within  the  municipality,  or  to  enable 
such  company  to  secure  a  right  of  way  over  such  tracks 
through  such  .municipality.  The  interurban  railway  com- 
pany seeking  permission  to  enter  or  pass  through  a  mu- 
nicipality shall  not  be  required  to  submit  to  competitive 
bidding  on  such  routes.     (98  v.  253  §  i.) 

ConpetitiTe  SECTION  3780.     No  grant  or  franchise  shall  be  made 

n«*'te*  ''""     '■°  ^"'^'^  interurban  company    for    a  period    longer    than 
required.  twenty  ycars,  and  no   franchise  so  granted  shall  be  used 

for  the  purpose  of  operating  a  municipal  street  car  sys- 
tem, it  being  the  only  intent  hereof  to  provide  a  method 
whereby  bona  fide  interurban  railroads  may  gain  access  to, 
and  a  terminal  within,  and  an  exit  from,  a  municipality. 
C98  V.  253  §  I.) 

R»guiit;on  of  Section  3781.    When  a  railroad  track  is  laid  in    a 

tMtc  of  ipccd.  municipal  corporation,  the  council  by  ordinance  may  regu- 
late the  speed  of  all  locomotives  and  railroad  cars  within 
the  corporate  limits,  but  such  ordinance  shall  not  require 
a  less  rate  of  speed  than  four  miles  an  hour,  and  in  vil- 
lages having  a  population  of  two  thousand  or  less,  it  shall 
not  require  a  less  rate  than  eight  miles  an  hour.  The  cor- 
porate authorities,  by  civil  action,  may  recover  from  an 
engineer,  conductor,  or  company,  violating  such  ordinance, 
not  less  than  five  dollars  nor  more  than  fifty  dollars  for 
each  offense.     (R.  S.  Sec.  2500.) 


As  to  the  right  to  use  streets,  alleys,  etc.,  see  G.  C  ( 
et  seq. 
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As  to  abolishing  grade  crossings,  etc,  see  G.  C  8849. 

Cited:    Ravenna  v,   Pennsylvania  Co..  46  O.  S.  118. 

An  ordinance  wliich  attempts  to  regulate  the  maximum  speed 
at  which  railway  trains  may  be  run  through  the  eofporate  limits 
is  rendered  invalid  by  a  provision  that  its  requirements  shall  be 
enforced  by  criminal  proceedings:  Caskey  v.  Bell  Centre,  8  O.  N. 
P.  (N,  S.)  153,  19  O.  D.   (N.  P.)  726. 

An  ordinance  "to  regulate  the  speed  of  railway  locomotives 
and  cars  within  the  corporate  limits"  is  in  violation  of  the  statu- 
tory provision  thai  no  ordinane  shall  contain  more  than  one  sub- 
ject unless  it  is  clearly  expressed  in  the  title,  where  to  the  re- 
quirement as  to  maximum  speed  there  is  added  the  further  re- 
quirement that  the  bell  on  the  locomotive  shall  be  rung  contin- 
uously while  the  train  "may  be  running-  through  said  corporate 
limits":  Caskey  v.  Bell  Centre,  8  O.  N.  P,  (N.  S.)  153,  1&  O.  D. 
(N.  P.)  726. 

A  provision  which  requires  that  the  bell  on  the  locomotive 
shall  be  rung  continously  while  the  train  is  runninit  through  the 
limits  of  a  municipal  corporation  renders  the  ordinance  invalid 
for  the  additional  reason  that  it  enlarges  upon  the  provisions  of 
the  statute  requiring  that  the  betl  shall  be  rung  continuously  while 
the  train  is  passing  through  the  corporate  limits,  regardless  of  the 
fact  that  it  may  not  be  "approaching  a  turnpike,  highway,  town  road 
or  crossing":  Caskey  v.  Belle  Centre.  8  O.  N.  P.  (N.  S.)  153, 
19  O.  D.  (N.  P.>  726. 

See.  also,  G.  C.  8853,  et  seq.,  for  the  necessity  of  ringing  the 
bell  and  soundim  the  whistle. 

If  the  council  of  a  municipal  corporation  has  enacted  an 
ordinance  wherebv  it  forbids  the  running  of  railwav  trains  within 
its  limits  in  excess  of  a  specified  rate  of  speed,  a  traveler  upon 
a  street  within  the  limits  of  such  municipal  corporation,  who  is 
about  to  cross  the  track  mav  presume  that  such  railway  company 
will  comply  with  such  regulation :    Hart  v.  Devereux,  41  O.  S.  565. 
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Council  mar  SECTION  3809.     The  council  of  a  city  may  authorize, 

^^t^\nw  ^""^  *^^  council  of  a  village  may  make,  a  contract  with  any 
«nd  'ccniJD  person,  firm  or  company  for  lighting  the  streets,  alleys, 
S««Bari«.  lands,  lanes,  squares  and  public  places  in  the  municipal  cor- 
poration, or  for  furnishing  water  to  such  corporation,  or 
for  the  collection  and  disposal  of  garbage  in  such  corpora- 
tion, or  for  the  leasing  of  the  electric  light  plant  and  equip- 
ment, or  the  waterworks  plant,  or  both,  of  any  person,  firm 
or  company  therein  situated,  for  a  period  not  exceeding 
ten  years,  and  the  requirement  of  a  certificate  that  the  nec- 
essary money  is  in  the  treasury 'shall  not  apply  to  such  con- 
tract, and  such  requirement  shall  not  apply  to  street  im- 
provement contracts  extending  for  one  year  or  more,  nor 
to  contracts  made  by  the  board  of  health,  nor  to  contracts 
made  by  a  village  for  the  employment  of  legal  counsel. 
(96  V.  37  §45) 

Cited:  Illuminaling  Co.  v.  Mt.  Gilead.  8  O.  N.  P.  669.  10 
0.  D.  (N.  P.)  23-5- 

For  decisions  under  former  analoRoiis  provisions,  see  Fergus 
V.  Columbus.  6  O.  N.  P.  Si.  8  O.  D.  (N.  P.)  290;  Cohmibus  v. 
Bohl.  1  0,  N.  P,  (N.  S.)  469,  13  O.  D.  (N.  P.)  569:  Ampl  v. 
Cincinnati.  8  0.  N.  P.  511.  6  O-  D.  (N,  P.)  1;  Clark  v.  Columbus. 
10   Dec.   Rep.   760.  23   Bull.   289. 

A  contract  whereby  a  municipal  corporation  had  agreed  to 
pay  rentals  to  a  water  company  for  the  use  of  hvdrants  for  fire 
purposes  for  a  period  of  thirty  years  was  held  not  to  be  invalid 
because  the  certificate  required  by  G.  C.  3806  and  3807  had  not 
been  filed:  Defiance  v.  Council,  13  O.  C.  D.  36  (reversed,  on  other 
grounds.  Water  Co.  v.  Defiance,  68  O.  S.  520). 

It  a  contract  is  not  to  be  performed  within  one  year  G-  C. 
3806  and  3807  do  not  apply:  Scott  v,  Hamilton,  7  O.  C  C  (N.  S.) 
493.  19  O,  C.  D.  6-i2  (affirming  ScoU  v.  Hamilton.  4  0.  N.  P. 
{N,  S,)  1.  16  O.  D.  (N.  P.)  660);  Water  Co.  v.  Defiance.  90 
Fed.  753,  12  O.  F,  D.  299  (reversed  on  other  grounds.  Water  Co. 
V,  Defiance,  191  U.  S.  184.  14  O.  F,  D.  127). 

This  exception  to  G,  C.  3806  and  3807  is  made  because  of  the 
impracticability  of  delaying  commencement  of  the  improvements 
and  the  like  herein  specified  until  all  the  money  could  be  raised 
by  taxation;  and  because  the  amounts  due  thereunder  are  annual 
charges  payable  as  the  services  are  furnished,  and  accordiwtly 
ought  not  to  be  restarded  as  debts  due  wlien  the  contract  is  first 
entered  into:  Gas  &  Water  Co.  v.  Elvria.  14  O-  C,  C.  219.  7  O. 
C.   D-  527. 

Prior  to  the  enactment  of  this  section,  a  lightinit  contract 
was  invalid  unless  the  certificate  reqi'ired  by  G,  C.  3806  and  3807 
had  been  filed:  Amot  v.  Cincinnati.  2  O.  N.  P.  332,  2  O.  D,  fN.  P.> 
.'>04;  Commissioners  v.  Jones.  1,  O.  N,  P.  279,  2  O-  D.  (N.  P.) 
278:  Cope  v.  Wellsville.  11  Dec.  Rep,  205,  25  Bull.  850. 
(148) 
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ans.        Power  10  iuuc  bonds.  '     SKSI-\,    Mar   'Blue  bondi  t 

Section  3939.  When  it  deems  it  necessary,  the  coun- 
cil of  a  municipal  corporation,  by  an  affirmative  vote  of 
not  less  than  two-thirds  of  the  members  elected  or  ap- 
pointed thereto,  by  ordinance,  may  issue  and  sell  bonds  in  po.e,  to 
such  amounts  and  denominations,  for  such  period  of  time,  iwue  bonds. 
and  at  such  rate  of  interest,  not  exceeding  six  per  cent. 
per  annum,  as  said  council  may  determine  and  in  the  man- 
ner provided  by  law,  for  any  of  the  following  specific  pur- 
poses : 

1 .  For  procuring  the  real  estate  and  right  of  way  for 
an  improvement  authorized  by  this  section,  or  for  pur- 
chasing real  estate  with  a  building  or  buildings  thereon, 
to  be  used  for  public  purposes,  or  to  be  donated  to  the 
slate  of  Ohio  by  deed  in  fee  simple  as  a  site  for  the  erection 
of  an  armory. 

2.  For  extending,  enlarging,  improving,  repairing  or 
securing  a  more  complete  enjoyment  of  a  building  or  im- 
provement authorized  by  this  section,  and  for  equipping 
and  furnishing  it. 

3.  For  sanitary  purposes  and  for  erecting  a  crematory 
or  providing  other  means  for  disposing  of  garbage  and 
refuse  matters,  and  tor  erecting  public  toilet  and  public 
comfort  stations. 

4.  For  improving  highways  leading  into  the  corpora- 
tion, or  for  building  or  improving  turnpikes,  or  for  pur- 
chasing one  or  more  turnpike  roads  and  making  them  free. 

5.  For  constructing  wharves  and  landings  on  nav- 
igable waters. 

6.  For  erecting  infirmaries. 

7.  For  erecting  workhouses,  prisons  and  police  sta- 
tions. 

8.  For  erecting  houses  of  refuge  and  correction. 

9.  For  erecting  market  houses  and  providing  market 
places. 

10.  For  erecting  public  halls  and  public  offices. 

ri.  For  erecting  or  purchasing  waterworks  for  sup- 
plying water  to  the  corporation  and  the  inhabitants  thereof. 

12.  For  erecting  or  purchasing  gas  works  or  works 
for  the  generation  and  transmission  of  electricity,  for  the 
suDpIving  of  gas  or  electricity  to  the  corporation  and  the 
inhabitants  thereof. 

13.  For  oroviding  grounds  for  cemeteries  or  crema- 
tories, for  enclosing  and  embellishing  them,  and  for  erect- 
ing vaults. 
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14.  For  constructing  sewers,  sewage  disposal  works, 
flushing  tunnels,  drains  and  ditches. 

15.  For  establishing  free  public  libraries  and  reading 
rocnns,  and  free  recreation  centers. 

16.  For  the  establishment  of  free  public  baths  and 
municipal  lodging  houses. 

17.  For  erecting  monuments  to  commemorate  the 
services  of  soldiers,  sailors  and  marines  of  the  state  and 
nation. 

18.  For  improving  any  water  course  or  water  front. 

19.  For  the  payment  of  obligations  arising  frran 
emergencies  resulting  from  epidemics  or  floods,  or  other 
forces  of  nature. 

20.  For  purchasing  and  condemning  the  necessary 
land  for  parks,  boulevards  and  public  playgrounds,  and  for 
improving  it  as  well  as  for  improving  or  completing  the 
improvement  of  any  existing  boulevard,  park  or  parks,  or 
public  playgrounds. 

21.  For  erecting  hospitals  and  pest  houses  and  for 
Tebuilding,  or  improving  existing  hospitals  and  pest  houses. 

22.  For  resurfacing,  repairing  or  improving  any  ex- 
isting street  or  streets  as  well  as  other  public  highways. 

23.  For  opening,  widening,  and  extending  any  street 
or  public  highway. 

24.  For  purchasing  or  condemning  any  land  neces- 
sary for  street  or  highway  purposes,  and  for  improving  it 
or  paying  any  portion  of  the  cost  of  such  improvement. 

25.  For  constructing  levees  and  embankments  or  pay- 
ing or  improving  them,  and  for  improving  any  water 
course  passing  through  the  corporation. 

26.  For  constructing  or  repairing  viaducts,  bridges 
and  culverts,  and  for  purchasing  or  condemning  the  neces- 
sary land  therefor. 

27.  For  erecting  any  building  necessary  for  a  fire 
department,  purchasing  fire  engines,  fire  boats,  construct- 
ing water  towers,  and  fire  cisterns,  and  paying  the  cost  of 
placing  under  ground  the  wires  or  other  signal  apparatus  of 
any  fire  department. 

I.    Constnictioii.  V.    Method       of       issuing 

IT.    Validity.  bonds. 

III.  Purposes  for  which  bonds       VI.    Form. 

may  be  issued.  VII.    Bona  fide  holder. 

IV.  Purpoies  for  which  bonds      VIII.    Restitution. 

may  not  be  issued. 

I.    Construction. 
The  statutory  limitation  upon  the  authority  of  municipal  cor- 
porations to  borrow  money  by  an  issue  of  bonds  does  not  act  upon 
bonds  lawfully  issued  for  a  purpose  within  the  statute  unon  ap- 

froval  of  the  electors  of  Ihe  corooration ;  Cleveland  v.  Cleveland, 
3  O.  C.  C  (N.  S.l  4.'W.  22  O.  C  D.  2^7  faffirmed.  without  report. 
Qeveiand  v.  Qeveland.  g3  O,  S,  482.  55  Bull,  430i. 

Under  a  former  statutory  provision  it  was  held  that  the 
term  "council"  included  trustees  of  hamlets:  In  re  Annexation 
of  Township  of  Newburgh.  15  O.  C.  C  78.  8  O.  C.  D.  24. 
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For  cases  arisii^  uniier  earlier  forms  of  this  section,  see 
Dunham  v.  Opes,  3  O.  C.  C.  274,  2  O,  C.  D.  155;  Hensly  v.  Ham- 
ilton, 3  0.  C.  C.  -m,  2  O.  C  D.  114. 

II.    Validity, 
This  section   is  constitutional :    Guckenberger  v.  Henderson, 
66  O.  S.  692. 

III.     PuBPosEs  FOR  Which  Bonds  May  be  Issued. 

The  fact  that  the  entire  bond  issue  which  has  been  author- 
ized will  not  complete  a  bridge  for  which  it  is  issued,  and  that  the 
municipal  corporation  may  not  complete  such  bridge  by  conatructinz 
a  draw  in  the  center,  does  not  defeat  the  power  of  the  municipal 
corporation  to  issue  bonds  therefor;  Piatt  v.  Toledo,  12  O,  C  C 
(N.  S.)  279,  21  O.  C.  D.  305. 

A  municipal  corporation  may,  under  this  section,  issue  its 
borids  for  the  purpose  of  equipping  buildings  used  by  its  fire  de- 
parment  with  apparatus  other  than,  or  in  addition  to  fire  engines. 
The  special  provisions  of  paragraph  27  do  not  govern  the  general. 
provisions  of  paragraph  2  of  that  section :  Akron  v.  Dobson,  81 
O.  S.  66. 

This  section  (paragraph  11)  authorizes  the  council  of  a  mu- 
nicipal corporation  to  issue  and  sell  bonds  to  erect  or  to  purchase 
waterworks ;  but  these  are  to  be  distinct  measures ;  and  a  resolu- 
tion to  erect  or  purchase  waterworks  is  invalid  as  containing  more 
than  one  subject:  Gas  &  Water  Co.  v.  Elyria,  57  0.  S.  374  (re- 
versing Gas  &  Water  Co.  v.  Elyria,  14  O.  C  C.  219,  7  O.  C  D. 
528). 

The  construction  or  rQ>air  of  bridges  is  a  subject  of  a  gen- 
eral nature;  and  legislation  upon  that  subject  must  be  uniform 
throughout  the  state  and  ftiust  not  be  applic^le  to  but  one  munid- 
pal  corporation:  Piatt  v.  Craig,  66  O.  S.  75  (reversing  Piatt  v. 
Craig.  23  O.  C  C.  682,  II  O.  C.  D.  496). 

A  municipal  corporation  may  issue  bonds  for  the  construc- 
tion of  the  ends  and  abutments  of  a  bridge,  although  no  pro- 
vision is  made  at  that  time  for  a  draw  in  the  center;  and  although 
such  draw  may  not  be  constructed  if  the  municipal  corporation 
resolves  otherwise:  Piatt  v.  Toledo.  12  O.  C.  C.  (N.  S.)  270,  21 
0.  C.  D.  305. 

If  bonds  show  on  their  face  that  they  were  issued  for  a 
bridge,  the  municioal  corporation  which  issues  them  is  estopped 
by  such  recitals :  although  such  bonds  were  really  issued  to  aid  a 
railroad:  Schmidt  v.  Defiance,  117  Fed.  702,  13  O.  F.  D.  229;  De- 
fiance V.  Schmidt,  1^3  Fed.  1.  59  C.  C.  A.  159,   14  O.  F.  D.  408. 

The  construction  of  gasworks  is  an  improvemeut  authorized 
by  this  section  (see  pargraph  12:  Hensley  v.  Hamilton.  3  O.  C 
C.  201.  2  0.  C.  D.  114.) 

Under  this  section  a  municipal  corporation  may,  by  ordinance  ■ 
provide  for  borrowing  money  and  for  issuing  bonds  to  be  placed 
at  the  disposal  of  the  board  in  charge  of  the  waterworks,  to  com- 
plete such  waterworks  (see  pargraph  11)  :  Cincinnati  v.  Von 
Bargen.  6  O.  N.  P.  (N.  S.)  2^.  18  0.  D.  (N.  P.)  547. 

This  section  includes  bonds  issued  for  levees  (see  paragraph 
25)  :    Columbus  v.  Uzarus.  15  O.  D.  (N.  P.)  187. 

If  bonds  are  issued  which  contain  a  recital  that  they  are 
issued  in  pursuance  of  the  laws  of  Ohio,  and  of  a  certain  des- 
ignated special  statute,  the  fact  that  such  special  statute  was  uncon- 
stitutional does  not  render  such  bonds  invalid,  if  there  was  au- 
thority under  the  general  laws  tor  issuing  such  bonds:  Defiance 
V.  Schmidt,  123  Fed.  1,  59  C.  C.  A.  159.  14  O,  F.  D.  408. 

IV.    PtiRPOSEs  F0>  Which  Bonds  May  Not  be  Issiffio. 

The  issue  of  bonds  to  pay  deficiencies  in  certain  funds  not 
authorized  by  law  will  be  enjoined:  Simpkinson  v.  Board  of 
Public  Works.  9  Dec  Rep.  453,  13  BulL  61* 
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Methob  op  Issuing  Bonds. 


Under  this  section  council  may  provide  for  the  issue  oE  bonds 
!o  pay  the  municipahty's  part  of  a  speci^c  improvement,  before 
the  resolution  deckrinit  the  necessity  for  such  improvement  has 
been  passed:    Heffner  v.  Toledo,  75  O.  S.  413. 

Ordinances  for  the  issue  of  bonds  must  be  read  on  three 
different  days,  unless  three-fourths  of  the  members  of  the  council 
vote  to  suspend  such  rule :  Gas  &  Water  Co.  v,  Elyria,  57  0.  S. 
374  (affirming  on  this  point,  Gas  &  Water  Co.  v.  Elyria,  14  O. 
C.  C.  219,  7  0.  C  D.  528;  reversed  on  other  points). 

Under  a  former  statute,  in  this  respect  substantially  like  the 
present  statute,  it  was  held  that  the  method  of  issuing  bonds  was 
to  be  determined  by  the  council,  and  that  it  could  not  be  delegated 
to  the  mayor;    Water  Co.  v.  Elyria,  57  O.  S.  374. 

An  ordinance  to  provide  for  the  issuing  of  bonds  to  pay 
the  city's  ijart  of  the  cost  of  thirty-two  street  and  sewer  improve- 
ments, entitled:  "an  ordinance  to  provide  for  the  issue  of  general 
street  improvement  bonds  of  the  city  of  Toledo,  state  of  Ohio,  to 
pay  said  city's  part  of  the  cost  and  expense  of  improving  sundry 
streets  and  alleys  by  paving,  repaving,  grading,  and  macadamizing, 
and  by  constructing  sewers  therein  and  to  pay  the  said  city's  part 
of  the  cost  and  expense  of  constructing  such  sewers,  is  not  in 
conflict  with  statutory  requirements  that  'no  by-law  or  ordinance 
shall  contain  more  ■  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.' "  Heffner  v.  Toledo,  75  O.  S.  413. 

Under  this  section  the  council  may,  by  resolution  or  ordi- 
nance, pass  by  an  affirmative  vote  of  not  less  than  two-thirds  of 
the  members  elected  or  appointed  thereto,  provide  for  the  issue  of 
bonds  to  pay  for  the  city's  proportion  of  the  cost  of  a  specific 
improvement,  before  the  passage  of  a  resolution  declaring  the 
necessity  for  such  improvement :    Heffner  v.  Toledo,  75  O.  S.  413. 

Powers  conferred  by  this  section  are  not  taken  away  from 
cities  which  have  park  commissions,  by  G.  C.  4053.  et  seq, :  Cin- 
cinnati V.  Henderson.  20  O.  D.    (N.  P.)  58. 

VI.    Form. 

If  a  municipal  corporation  issues  bonds  which  recited  that 
the  corporate  seal  of  the  municipality  is  affixed  thereto,  the  fact 
that  the  only  seal  which  is  affixed  is  that  of  the  city  clerk,  does 
not  invalidate  such  bonds,  and  the  municipal  corporation  may  be 
estopped  to  deny  that  such  seal  is  its  corporate  seal :  Defiance  v. 
Schmidt.  123  Fed.  1.  59  C.  C.  A.  159,  14  O.  F.  D.  408. 

VII.  Bona  Fide  Holder. 
If  a  municipal  corporation  has  power  to  issue  bonds,  if  it 
complies  with  certain  requirements,  and  the  bonds  purport  so  to 
be  issued,  such  bonds  are  valid  in  the  hands  of  a  bona  fide  holder 
for  value  and  without  notice,  although  such  bonds  have  not  been 
issued  in  compliance  with  such  requirements:  State  ex  rel.,  v. 
Board  of  Education.  27  O.  S.  M. 

As  to  the  validity  of  county  bonds  in  the  hands  of  a  bona 
fide  holder,  see  State  v.  Commissioners,  37  0.  S.  526. 

If  a  municipal  corporation  has  authority  to  borrow  money 
for  certain  specified  purposes,  one  who  lends  to  the  municipal 
corporation  in  good  faith  may  recover  for  such  loan,  although  the 
municipal  corporation  borrowed  such  fund  for  a  purpose  not 
authorized  by  statute:  Ohio  Farmers'  Insurance  Co.  v.  New  Phil- 
adelphia, 17  Bull.  250. 

If  a  municipal  corporation  has  failed  to  comply  with  stau- 
tory  provisions  with  reference  to  the  issue  of  bonds,  it  must 
nevertheless  repay  monev  received  by  it  for  such  bonds :  Ampt 
V.  Cincinnati.  3  O,  N.   P.   184.  4  O.   D.   (N,  P.)  237. 

If  a  municipal  corporation  has  no  power  to  issue  bonds,  such 
bonds  are  invalid  even  in  the  hands  of  bona  fide  holders,  obiter: 
AmpL  V.  Cincinnati,  3  O.  N.  P.  184,  4  O.  D.  <N.  P.)  237. 
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The  fact  that  a  municipal  corporation  which  has  authority 
lo  borrow  money  is  in  fact  borrowing  it  for  an  improper  purpose, 
is  not  a  defense  to  one  who  has  made  such  loan  in  good 
faith  and  without  knowledge  of  the  purpose  for  which  such  Joan 
was  made:  Ohio  Farmers'  Insurance  Co,  v.  New  Philadelphia,  9 
Dec.  Rep.  793.  17  Bull,  250. 

VIII.     Restitution. 

If  bonds  are  sold  under  an  invalid  special  statute,  and  the 
municipal  corporation  has  received  the  purchase  price  thereof,  ana 
has  applied  such  money  to  public  purposes,  restilution  of  the  monw 
thus  received  must  be  made;  Sute,  ex  rel.,  v,  Mitchell,  31  O.  S. 
592;  Simpkinson  v.  Board  of  Public  Works,  9  Dec.  Rep.  453,  13 
Bull.  614. 

Section  3939-1.     When  it  deems  necessary,  the  coun-   May  a 
cil  of  a  municipal  corporation,  by  affirmative  vote  of  not  ^^» 
tess  than  two-thirds  of  the  members  elected  or  appointed   *.).. 
thereto,  by  resolution  or  ordinance,  may  issue  and  sell  bonds 
in  such  amounts  and  denominations,  for  such  period  of  time, 
at  such  rate  of  interest,  not  exceeding  six  per  cent.,  and 
in  the  manner,  as  provided  by  law,  to  provide  for  the  con- 
struction  of   subways   under   any   street   or  boulevard  or 
elsewhere. 
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Section  3981.  A  municipal  corporation  may  contract 
with  any  individual  or  individuals  or  an  incorporated  com- 
pany for  supplying  water  for  fire  purposes,  or  for  cisterns, 
reservoirs,  streets,  squares  and  other  public  places  within 
the  corporate  limits,  or  for  the  purpose  of  supplying  the 
citizens  of  such  municipal  corporation  with  water  for  such 
time,  and  upon  such  terms  as  may  be  agreed  upon.  But 
such  contract  shall  not  be  executed  or  binding  upon  the 
municipal  corporation  until  it  has  been  ratified  by  a  vote 
of  the  electors  thereof,  at  a  special  or  general  election,  and 
the  municipal  corporation  shall  have  the  same  power  to 
protect  such  water  supply  and  prevent  the  pollution  thereof 
as  though  the  water  works  were  owned  by  such  munici- 
pal corporation.     (R,  S.  Sec,  2434.) 

It  is  not  necessary  that  the  certificate  that  there  is  money 
in  the  treasury  to  the  credit  of  the  fund  from  which  it  is  to  be 
drawn  (see  G,  C.  3806)  be  filed  prior  to  enterinK  into  a  contract 
of  this  sort:  Defiance  v.  Council,  90  Fed,  753,  13  O.  C.  D,  96; 
see.  to  aame  effect.  Defiance  Water  Co.  v.  Defiance.  12  O.  F.  D. 

A  former  statute.  (83  O.  L.  146)  which  authorized  cities  of 
the  fourth  grade  of  the  second  class  to  contract  with  the  owner 
of  waterworks  for  water  supply  superceded  all  prior  legislation 
on  that  subject,  with  reference  to  cities  of  that  class;  and  accord- 
ingly the  provision  of  the  prior  statute  (82  O.  I_  11)  which  re- 
quired sudi  contracts  to  be  submitted  to  the  electors  of  the  mu- 
nicipal corporation,  was  no  longer  applicable,  there  heing  no  cor- 
responding  provision  of  such  subsequent  statute ;  Defiance  v.  Mc- 
Gonigale.  ISO  Fed.  689.  80  C  C.  A.  425,  15  O.  F.  D.  291. 

A  company  which  is  incorporated  for  the  express  purpose  of 
supplyinn  a  municipal  corporation  with  water,  in  pursuance  of  a 
contract,  as  authorized  by  this  section,  has  not  the  power  of  emi- 
nent domain  and  cannot  appropriate  real  property  for  a  right  of 
way  for  its  pipes:  State,  ex  rel..  v.  Water  Co.,  S  O.  C.  C.  58, 
S  0.  C  D.  30. 
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■SBC    Council    nujr   icffuUte    prioe    of  electric        >Ul.    MuDiciptlinF  aiMj  ttU  U>  TiUace. 

liifat,   g>i  uid  witer.  BSM.    DetiTCiv  of  «<  ouuide  of  mnnldpiIitT. 

a»a».    Minimuin  pries  not  lo  be  reduced  duriog        ,_     h"".  •Ilowed.  ___._. 


Section  3982.  The  council  of  a  municipality  in  which  couneu  mu 
electric  lighting  companies,  natural  or  aiti^cial  gas  com-  jj'^JSrfe' 
panies,  gas  light  or  coke  companies,  or  companies  for  sup-  ii«ht,  ■»  aod 
plying  water  for  public  or  private  consumption,  are  estab-  *•'^■ 
lished,  or  into  which  their  wires,  mains  or  pipes  are  con- 
ducted, may  regulate  from  time  to  tiipe  the  price  which 
such  companies  may  charge  for  electric  light,  or  for  gas 
for  lighting  or  fuel  purposes,  or  for  water  for  public  or 
private  consumption,  furnished  by  such  companies  to  the 
citizens,  public  grounds,  and  buildings,  streets,  lanes,  al- 
leys, avenues,  wharves,  and  landing  places,  or  for  fire  pro- 
tection. Such  companies  shall  in  no  event  charge  more  for 
electric  light,  natural  or  artificial  gas,  or  water,  furnished 
to  such  corporation  or  individuals,  than  the  price  specified 
by  ordinance  of  council.  The  council  may  regulate  and  fix 
the  price  which  such  companies  shall  charge  for  the  rent 
of  their  meters,  and  such  ordinance  may  provide  that  such 
price  shall  include  the  use  of  meters  to  be  furnished  by 
such  companies,  and  in  such  case  meters  shall  be  fur- 
nished and  kept  in  repair  by  such  companies  and  no  separ- 
ate charge  shall  be  made,  either  directly  or  indirectly,  for 
the  use  or  repair  of  them.     (R.  S.  Sec,  2478.) 

I.    Applied,  cited,  constructed,  IV.    Reasonable    character    of 

referred  to,  etc.  regn^ilatioa 

II.    Power  to  regulate.  V.    Enforcement 
III.    Scope. 

I.    Applied,  CrrEo,  Constructed,  RsFtSKSD  to.  Etc 

State,  ex  rel..  v.  Gas  Co.,  37  O.  S.  35 ;  State,  ex  rel..  v.  Ham- 
ilton, 47  O.  S.  62;  Railway  v.  Bowling  Green,  57  O.  S.  336;  Gas 
Lieht  Co.  v.  Findlay  2  O.  C.  C.  237.  1  O.  C.  D.  463;  Gobet  Co.. 
V.  Findlav,  5  O.  C.  C.  41S.  8  O,  C  D.  205;  Coke  Co.  v.  Hamilton, 
37  Fed.  832,  6  O.  F.  D.  265;  Coke  Co.  v.  Hamilton,  146.  U.  S.  268, 
7  O.  F.  D.  358. 
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For  a  decision  under  a  former  analogous  statute,  see  Gas 
Light  Co.  V.  Hamilton,  146  U.  S.  258.  7  O.  F.  D.  358. 

II,    PowES  TO  Regulate. 

Under  a  reservation  by  tlie  legislature  of  the  power  to  alter 
or  amend  a  charter,  a  general  law  may  be  passed  authorizing  mu- 
nicipal corporation  to  regulate  the  price  of  gas :  State,  ex  rel.,  v. 
Gas  Light  &  Coke  Co.,  18  O.  S.  262, 

The  council  of  a  municipal  corporation  may  fix  the  rate  which 
a  gas  comoany  may  charge  for  the  rent  of  gas  meters :  State,  ex 
rel.,  V,  Gas  Co,,  54  O.  S.  572. 

Under  a  special  charter,  granted  prior  to  the  adoption  of 
the  present  constitution,  the  defendant  was  empowered  to  "manu- 
ufactore  and  sell  gas"  for  the  purpose  of  lighting  the  city  of  Co- 
lumbus, The  grant  was  exclusive  for  the  term  of  twenty  years. 
The  charter  contained  no  provision  as  to  the  price  to  be  charged 
for  gas,  nor  on  the  subject  of  meters.  It  was  held  that  the  de- 
fendant was  subiect  to  the  provisions  of  the  act  of  March  9,  1867 
(S,  &  S,  160),  restricting  the  price  to  be  charged  for  the  use  of 
meters:    State,  ex  rel,,  v.  Gas  Co,,  34  O,   S.  572, 

A  gas  comoanv  in  a  municipal  corporation  chartered  by  an 
act  of  the  legislature  passed  before  the  adoption  of  the  present 
constitution  of  the  state,  is  subject  to  the  provisions  of  an  ordinance 
regulating  the  price  of  gas.  adopted  by  the  council  of  the  muni- 
cipal corporation,  under  the  authority  conferred  by  this  section, 
where  the  right  to  fix  its  own  prices  is  not  expressly  conferred  on 
the  company  by  the  terms  of  Us  charter  Zanesville  v.  Gas  Light 
Co.,  47  0,  S.  1  (affirming  Zanesville  v-  Gas  Light  Co.,  1  O-  C. 
C.  123.  I  O.  C.  D.  73). 

Where  a  gas  company  under  Hie  provisions  of  G.  C.  9325, 
extends  into  a  municipal  corporation  its  pipes  used  for  coi 
gas,  and  is  vested  with  the  right  of  way  where  such  pipes  a 
and  uses  such  pipes  to  convey  to  the  lamps  of  the  municipal  cor- 
poration, gas  manufactured  by  each  company  outside  of  the  mun- 
icipal corporation,  and  uses  such  manufactory  and  pipes  as  one 
plant,  such  company  may  be  regarded  as  established  in  such  mun- 
icipal corporation  within  the  meaning  of  this  section ;  and  such 
extension  of  pipes  may  be  regarded  as  the  extension  of  gas  works 
for  supplying  the  municipal  corporation  with  gas,  within  the  mean- 
ing of  G,  C.  398!).  In  such  case  the  inhibitions  of  the  section  and 
of  G.  C  3989  apply  to  the  council  of  such  municipal  corporation : 
Gas  Light  Sc  Coke  Co,,  v.  Avondale,  43  0,  S.  257. 

In  making  a  contract  with  a  gas  company  for  sopplving  "as 
to  a  municipal  corporation  and  its  inhabitants,  this  section  and  G, 
C.  3989  do  not  authorize  a  contract  that  for  an  indefinite  period 
leaves  to  other  parties  the  regnlaliuti  of  the  price  that  shall  be 
paid,  or  the  quantity  or  quality  of  gas  that  shall  be  furnished: 
Gas  Light  &  Coke  Co.  v,  Avondale.  43  O-  S._  257. 

For  the  right  of  the  council  of  a  municipal  corporation  to 
fix  the  price  al  which  gas  shall  be  furnished,  see,  also.  Slate  v. 
Gas  Co.,  3  O,  C,  C,  251,  2  O,  C,  D,  142, 


A  city  council  has  not  power  under  this  and  the  following 
n  to  compel  Z.  gas  company  without  its  assent  to  the  ordi- 
,  to  furnish  gas  in  a  manner  and  at  a  rate  entirelv  at  tht 
1  of  the  consumer :    Gas  &  Fuel  Co,  v.  Chillicothc.  6.J  O.  S 


When  an  ordinance  regulating  the  price  of  gas  under  this  and 
the  following  section,  provides  that  it  shall  be  in  force  and  take 
effect  from  and  after  its  passage  and  lesral  promulgation,  and  also 
provides  that  the  gas  company  shall  be  entitled  to  charge  at  a 
certain  rate  for  ten  years  from  a  d.nte  later  than  the  date  of  the 
passage  and  legal  proniul''ation  of  the  ordinance,  such  provision, 
when  accepted  in  writing  by  the  gas  company,  is  valid  and  binding 
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for  the  period  of  ten  years  from  the  date  so  named.  Such  ordi- 
nance is  not  restricted  by  G.  C-  4241 :  Gas  &  Fuel  Co,  v.  Chilli- 
coihe,  iM  O.  S,  186. 

■  When  a  council  of  a  municipal  corporation,  proceeding  under 
this  and  the  following  section,  has  fixed  the  price  of  gas  accord- 
ing to  one  sianitard,  arid  the  same  has  been  duly  accepted  by  the 
company,  it  cannot  be  altered  without  the  consent  of  the  com- 
pany within  ten  years  by  hxing  another  standard  which  may  affect 
the  limit  or  price  previously  hxed :  Gas  &  Fuel  Co  v.  Chillicothe, 
65  O.  S,  186, 

The  right  to  recover  the  price  of  gas  which  was  conferred 
by  a  former  amendment  of  this  section,  was  held  to  be  subject_to 
the  [imitations  of  a  prior  contract  which  was  to  run  for  a  period 
of  ten  years  from  the  date  thereof :  Toledo  v.  Gas  Co.,  -5  O. 
C.  C.  557,  3  O.  C.  D.  -273. 

Upon  the  expiration  of  a  franchise  granted  to  a  gas  company 
and  fixing  the  rates  (or  ten  years,  the  council  has  the  power  to 
fix  the  rate,  but  ihe  cas  company  may  refuse  to  accept  the  rate 
thus  fixed,  and  mav  withdraw  from  the  municipal  corporation: 
Gas  Co,  V.  Akron.  HI  O.  S.  33  ('reversing  Akron  v.  Gas  Co.,  7  O. 
N.  P.  (N.  S.)  5.i:t.  19  O.  D.  (N.  P.)  218. 

If  the  council  of  a  municipal  corporation  has  by  ordinance 
authoriied  a  gas  company  to  lay  nipes  and  sell  gas  within  the  mu- 
nicipal corporation,  and  has  fixed  the  rate  which  such  tras  com- 
pany may  charge  consumers,  tne  rate  thus  fixed  is  to  be  regarded 
as  the  legislative  regulation  of  the  price  of  gas,  and  it  is  to  be 
regarded  as  a  valid  regulation  of  such  price  until  modified  by  sub- 
sequent legislation :    Trust  Co.  v.  Gas  Co.,  9  O.  F,  D.  310. 

A  contract  with  a  gas  company  will  not  be  construed  as  ex- 
ceeding the  stautory  limitation  of  ten  years :  Trust  Co.  v.  Gas 
Co.,  9  O,  F.  D,  310. 

An  agreement  tor  an  indefinite  period  of, time  is  not  to  be 
construed  as  an  agreement,  either  for  ten  years  or  for  a  period 
in  excess  thereof :    Trust  Co.  v.  Gas  Co.  9  O.  F.  D.  310. 

Under  this  section  a  municipal  corporation  has  power  to  re- 
quire annual  reports,  in  order  to  place  council  in  possession  of  facts 
upon  which  it  can  base  the  rate  to  be  charged:  Kline  v.  Snringfield, 
7  O.  N,  P,  626,  10  0.  D.  (N,  P.)  389. 

This  section  is  to  be  construed  with  G.  C,  3983 ;  and,  accord- 
ingly, the  provision  of  this  section  which  makes  it  apply  to  nat- 
ural- as  well  as  to  artificial  gas  was  held  to  apply  to  G.  C.  3983 
at  a  time  when  such  section  merely  referred  to  "gas"  without 
specifying  whether  it  included  natural  gas  as  well  as  artificial  gas: 
Chillicothe  V.  Fuel  Co.,  11  O.  D.   (N.  P.)  24. 

If  an  ordinance  has  been  enacted  fixing  a  price  of  gas  and 
Ihe  gas  company  has  accepted  such  terms,  the  municipal  corpora- 
tion cannot  require  such  company  to  furnish  gas  for  less  than  that 
price  during  such  term:  Chillicothe  v.  Fuel  Co.,  II  0.  D.  fN.  P.) 
24, 

If  a  municipal  corporation  has  fixed  the  maximum  price  of 
gas.  and  the  gas  company  has  accepted  such  terms,  an  injunction 
will  not  lie  to  restrain  such  municipal  corporation  from  fixing 
a  lower  maximum  rate  for  a  competing  company:  Gas  &  Fuel 
Co.   V.   Columbus,   16  O.   D.   (N.   P.)   359. 

IV.    Reasonable    Character   of    Regulation. 


An  ordinance  fixing  the  price  of  gas  will  be  presumed  to  be 
reasonable,  in  (he  absence  of  fraud  or  bad  faith :  Gas  &  Fuel  Co. 
V.  Columbus.   16  O.   D.   (N.  P.)   359. 

A  regulation  oroviding  thai  a  g.-is  company  should  charge 
for  gas  according  to  the  use  to  which  the  heat  to  be  produced  by 
the  gas  should  be  applied  is  unreasonable :  Toledo  v.  Gas  Co., 
S  O.  C.  C.  557,  3  O.  C.  D.  273. 
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A  citv  cannot  restrain  a  gas  company  from  puttitiK  in  larger 
pipes  the  better  to  supply  patrons,  upon  the  ground  that  the  city 
has  a  gas  plant  of  its  own  which  will  be  injured  by  competition : 
Hamilton  v.  Gas  Lijiht  Co.,  8  O.  N.  P.  319,  11  0.  D.  (N.  P.)  518. 

A  municipality  has  the  right  to  impose  terms  and  condi- 
tions under  wnicli  a  natural  gas  company  may  come  within  the 
limits  of  the  city  and  use  its  streets,  alleys,  and  public  places  in 
laying  pipes  for  distribution  of  gas  to  consumers:  Hamilton  v. 
Gas  Light  Co.  8  O.  N.  P.  319,  11  O.  D.  (N.  P.)  513. 

V.    Enforcement. 

Where  it  is  the  duty  of  a  gas  company  to  furnish  gas  to  a 
municipal  comoration  at  the  rates  fixed  by  an  ordinance  of  the 
council  of  the  municipal  corporation,  adopted  under  the  authority 
of  this  section,  it  may,  if  it  refuse,  be  compelled  by  a  mandatory 
injunction  so  to  do.  so  Ion);  as  it  continues  to  exercise  and  enjoy 
its  franchises  as  a  gas  company:  Gas  Light  Co.  v.  Zanesville,  47 
O.  S.  35. 

In  Toledo  V.  Gas  Company,  5  O.  C.  C,  557,  3  O.  C.  D.  273, 
it  was  said  that  if  a  cas  company  refuses  unreasonably  to  agree 
with  a  municipal  corporation  upon  proper  rates  for  gas,  a  court 
of  equity  would  administer  proper  relief.  However,  it  was  held 
in  Gas  Co.  v,  Akron,  81  O.  S.  33,  that  if  upon  the  expiration 
of  the  franchise,  the  gas  company  does  not  wish  to  accept  the 
terms  offered  by  the  municipal  corporation,  it  may  refuse  to  accept 
them,  and   mav   withdraw   from   such   municipal  corporation. 

For  the  subject  of  gas  and  water  companies,  see,  also  G.  C. 
9320,  et  seq. 

MiDinam  SECTION  3983.     If  couHcil  fixes  the  price  at  which  it 

CT^^nM  tub*  shall  require  a  company  to  furnish  electricity  or  either  nat- 
ing  term  '  ural  OF  artificial  gas  to  the  citizens,  or  public  buildings 
agreed  opon.  qj-  £(,,.  ^jj^  purpose  of  lighting  the  streets,  alleys,  avenues, 
wharves,  landing  places,  public  grounds  or  other  places  or 
for  other  purposes,  for  a  period  not  exceeding  ten  years, 
and  the  company  or  person  so  to  furnish  such  electricity  or 
gas  assents  thereto,  by  written  acceptance,  filed  in  the  of- 
fice of  the  auditor  or  clerk  of  the  corporation,  the  coun- 
cil shall  not  require  such  company  to  furnish  electricity  or 
either  natural  or  artificial  gas,  as  the  case  may  be,  at  a 
less  price  during  the  period  of  time  agreed  on,  not  exceed- 
ing such  ten  years.     (R.  S.  Sec.  2479.) 

I.    Annlied,  Cited,  Construed,  referred  to,  etc. 
II.    Contract  in  excess  of  legal  period. 
III.    Modification  of  price. 

I.    Applied,  Cited,  Construed,  Rei'erred  to.  Etc. 
Gas  Light  Co.  v.  Avondale.  43  O.  S.  257 ;  Gas  Co.  v,  Akron, 
81  0.  S.  83;  Trust  Co.  v.  Gas  Co.,  55  Fed.  181,  7  O.  F.  D.  578.. 

11.    Contract  in   Excess  op  Legal  Period. 

A  municipal  corporation  has  no  power  under  this  section  to 
fix  the  price  for  a  longer  period  than  ten  years,  or  to  make  a  con- 
tract for  a  loniter  period:  Wellston  v.  Morgan,  59  O.  S.  147; 
Gas  Co.  V.  Lima,  4  O.  C.  C.  22,  2  O.  C.  D,  396. 

A  contract  between  a  municiDa!  corporation  and  a  lighting 
company  for  a  period  of  ninety-nine  years  is  ultra  vires  and  void, 
and  the  contractional  stipulations  contained  therein  are  invalid,  and 
neither  party  can  enforce  them.     A  municipal  corporation  cannot 
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be  compelled  to  pay  the  contract  price  in  an  action  on  inch  con- 
tract, nor  can  it  be  enjoined  from  removing  the  poles  which  had 
been  erected  under  such  contract:  Wellston  v.  Morgan,  69  O.  S. 
H7. 

The  party  furnishing  light  under  a  contract  for  ninety-nine 
years  cannot  recover  reasonable  compensation  for  the  light  thus 
furnished:     Wellston  v.  Morgan,  65  0.  5.  219. 

An  agreement  with  a  gas  company  to  the  effect  that  reg- 
ulations as  to  rates  should  be  such  as  might  be  agreed  upon  be- 
tween the  municipal  corporation  and  the  gas  company,  although 
in  terms  unlimited  as  to  time,  it  is  said  to  be  valid  and  binding 
for  a  period  of  ten  vears  and  for  that  period  only :  Toledo  v. 
Gas  Co.,  5  O.  C.  C.  557.  3  O.  C.  D.  273. 

Contra :  That  an  aereement  for  an  indefinite  time,  or  for 
a  time  in  excess  of  the  ten-year  period,  was  not  to  be  regarded  in 
either  case  as  a  valid  agreement  for  ten  years :  Trust  Co.  v. 
Gas  Co.,  9  O,  F.  D.  310. 

When  an  ordinance  reflating  the  price  of  gas  under  this 
and  the  preceding  sections,  provides  that  it  shall  be  in  force  and 
take  effect  from  and  after  its  passage  and  legal  promulgation, 
and  also  provides  that  the  gas  company  shall  be  entitled  to  charge 
at  a  certain  rate  for  ten  years  from  the  date  later  than  the  date 
of  the  passage  and  legal  promulgation  of  the  ordinance,  such  provis- 
ion, wnen  accepted  in  writing  by  the  gas  company,  is  valid  and 
binding  for  the  period  of  ten  years  from  the  date  so  named.  Such 
ordinance  is  not  restricted  to  G.  C.  4241 :  Gas  &  Fuel  Co  v.  Chil- 
licothe,  65  O.  S.  186.  (For  opinion  below,  taking  a  contrary  view, 
see  Chillicothe  v.  Fuel  Co.,  II  O.  D.  (N.  P.)  24). 

III.    Modification  or  Puce, 

When  a  council  of  a  municipal  corporation  proceeding  under 
this  and  the  preceding  section,  has  fixed  the  price  of  gas  accord- 
ing to  one  standard,  and  the  same  has  been  duly  accepted  by  the 
com^ny,  it  cannot  be  altered  without  the  consent  of  the  company 
within  ten  years  by  iixing  another  standard  which  may  affect  the 
limit  or  price  previously  fixed.  Fuel  Co.  v.  Chillicothe,  65  O.  S. 
186.  (For  opinion  below,  see  Chillicothe  v.  Fuel  Co.,  11  O.  D. 
(N.  P.)  24V 

A  provision  in  an  ordinance  of  a  municipal  corporation  reg- 
ulating the  price  of  gas,  continuins  the  price  as  fixed  for  a  spe- 
cified period,  operates,  under  this  section,  as  a  proposition  to  the 
gas  company  to  supnl"  "as  uoon  the  terms  orescribed  in  the  ordi- 
nance, which  if  accepted  in  the  mode  provided,  precludes  the  mu- 
nicipal corporation  from  lowering  the  price  for  the  period  named. 
If  not  thus  accepted,  the  power  of  the  council  to  regulate  the 
price  is  as  ample  as  if  the  ordinance  contained  no  such  provision : 
State,  ex  rel..  v.  Gas  Co.,  37  O.  S.  45, 

Section  3984.     If  at  any  time  any  such  company  re-   • 
quired  by  the  council  to  lay  pipes  and  light  a  street,  alley,   > 
avenue,  wharf,  landing  place,   public  ground  or  building,   ] 
refuses  or  neglects  for  six  months  after  being  notified  by 
authority  of  the  council  to  comply  with  such  requirement, 
the  council  mav  lay  pipes  and  erect  gas  works  for  lighting 
such  streets,  alleys,  or  public  grounds,  atid  all  other  streets, 
alleys,  and  public  grounds  not  already  lighted,  and  such 
company  shall  thereafter  be  precluded  from  using  or  occu- 
pyine  any  of  the  streets,  alleys,  public  grounds  or  buildings 
not  already  furnished  with  gas  pipes  of  such  company,  and 
council  may  open  any  street  for  the  purpose  of  so  convey- 
ing gas.     (R.  S.  Sec.  2480,) 
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Applied,   cited,    construed,    referred    to,    etc.;     Columbus    v. 

Heating  &  LiirhtinK  Co.,  16  0.  D.  (N.  P.)  311;  Coke  Co.  v,  Ham- 
ilton, f!  Fed.  833,  6  O.  F.  D.  265:  Coke  Co-  v.  Hamilton,  140  U. 
S.  258,  7  O.  F.  D.  358. 

This  section  does  nol  authorize  a  municipal  corporation 
to  engage  in  the  business  of  selling  natural  gas :  Gas  &  Fuel  Co. 
V,  Columbus,  16  0.  D.  (N.  P.)  359  (affirmed,  Fuel  Co.  v,  Chil- 
licothc,  65  0.  S.  186), 

A  municipal  corporation  may  construct  and  operate  its  own 
plant  for  manufacturing  and  furnishing  gas,  even  though  there  has 
been  no  default  or  breach  of  contract  on  the  part  of  a  ijas  com- 
pany, which  has  been  operatir"  under  a  franchise  from  the  muni- 
cipal corporation :    Slate  v.   Hamilton,  41  O.   S.  52. 

A  former  statute  somewhat  similar  in  terms  was  held  not  to 
authorize  a  municipal  corporation  to  enact  an  ordinance  granting 
the  right  to  make  use  of  the  streets  for  laying  pneumatic  tubes 
therein,  in  order  to  transport  packages  by  means  of  compressed 
air  and  to  supply  compressed  air,  Ampt  v.  Cincinnati,  6  O.  N.  P. 
401,  9  O.  D,   (N.  P.)  394. 

a  Section  3985.     At  atiy  time  after  the  default  men- 

tioned  in   the  preceding  section,  the  council  may   permit 

I.  such  companies  to  use  and  occupy  the  streets,  alleys,  and 
public  grounds  of  such  corporation  for  the  purpose  of 
lighting  them  and  furnishing  gas  to  the  citizens  and  public 
buildings.     (R.  S.  Sec.  2481.) 

Cited:     State,   ex  rel..  v.   Hamilton,  47  O.  S.  52. 

Cited  by  mistake :    Cincinnati  v.  Wagon  Co.,  1  O.  N.  P.  387. 

For  a  former  statute  now  omitted  from  the  General  Code, 
R.  S.  3561a)  which  imposed  a  liability  on  gas  companies  for  dam- 
ages resultintr  from  the  transportation  of  t;as;  and  holding  that 
under  such  statute,  the  gas  company  was  liable  regardless  of  ques- 
tions of  negligence,  see  Gas  Fuel  Co.  v.  Andrew;?,  50  O.   S,  695. 

Section  3986.  A  neglect  to  furnish  gas  to  the  citi- 
^  zens  and  other  consumers  of  gas  or  to  the  corporation  by 
any  company  in  accordance  with  the  prices  fixed  and  es- 
tablished by  the  council  from  time  to  time  shall  forfeit  all 
rights  of  such  company  under  the  charter  by  which  it  has 
been  established,  and  the  council  may  proceed  to  erect. 
or.  by  ordinance,  empower  any  person  to  erect  gas  works, 
for  the  supply  of  gas  to  such  corporation  and  its  citizens. 
(R.  S.  Sec.  2483.) 

Applied,  cited,  construed,  referred  to.  etc.;  Gas  Co.  v.  Lima, 
4  O.  C,  C,  22.  2  O.  C.  D.  396;  Toledo  v.  Gas  Co..  5  O.  C.  C.  557. 
3  0.  C.  D.  273:  Coke  Co.  v.  Hamilton,  37  Fed.  832.  6  O.  F.  D. 
265;  Coke  Co.  v.  Hamilton.  14(5  U.  S.  2.58,  7  O.  F,  D.  358. 

A  municipal  corporation  has  power  to  erect  its  own  gas 
works,  or  to  purchase  eras  works  already  erected,  even  though 
the  gas  companv  has  not  been  nesligent  in  furnishing  gas ;  State. 
ex  rel.,  v.  Hamilton.  47  O.  S.  62. 

_^  If  a  consumer  of  artificial  gas  has  furnished  his  building 
with  other  means  of  lighting  the  same,  and  makes  use  of  gas 
only  occasionallv,  the  gas  company  is  not  bound  to  maintain  con- 
nections with  his  premises :  Express  Co.  v.  Gas  Light  Co.,  10  Dec. 
Rep.  389,  21  Bull.  18. 

If  a  gas  company  abandons  the  manufacture  of  gas  for  the 
purposes  for  which  it  was  organised,  the  municipal  corporation 
has  power  to  provide  means  for  furnishing  light  and  heat:  Gas 
Light  Co,  V.  Findlay,  2  O.  C,  C,  237,  1  O.  C,  D.  463, 
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A  municipality  is  without  authority  to  prescribe  by  ordinance 
that  a  conimodicy  acquired  by  its  inhabitants  shall  not  be  used 
for  an;^  purpose  tliat  is  not  dangerous  or  injurious;  and  a  pro- 
vision in  an  ordinance  embodying  a  frrant  to  a  natural  gas  com- 
pany, that  gas  shall  not  be  furnished  for  illuminating  pufposes  but 
only  for  heating  and  power,  is  void,  and  the  company  may  be  com- 
pelled to  either  furnish  gas  for  illuminating  purposes  or  aban- 
don its  rights  in  the  streets:  Springfield  v.  Gas  Co.,  12  O.  C 
C.  (N.  S.)  392,  21  O.  C.  D,  446  (afiirmed  by  the  supreme  court, 
without  report.  Gas  Co-  v.  Springfield.  81  O.  S,  637). 

SEcrioN    3987.     A   temporary   failure  to   furnish  gas  ^  tempoiMy 

shall  not  operate  as  a   forfeiture,  unless  such   failure    is  itanat  ibia 

through  the  neglect  or  misconduct  of  such  gas-light  or  gas-  flirfeiture. 
light  and  coke  company.     (R.  S.  Sec.  2483.) 

Cited :    State,  ex  rel.,  v.  Hamilton.  47  O,  S.  52. 

Section  3988.     In  a  municipality  in  which  gas  works   Council  mir 
are  constructed,   council   may  provide,   by   ordinance,   for  Ji™'^^  j^, 
the  appointment  of  an  officer,  to  be  known  as  inspector  of   r«"  ■5^"" 
gas,  whose  duty  it  shall  be  to  inspect  all  gas  and  gas  meters,   ""'' 
and  certify  the  correctness  of  all  bills  against  consumers 
of  gas,  make  photo-metric  tests,  and  perform  such  other 
duties  as  may  be  prescribe!  hy  ordinance,  and  the  council 
shall  fix  his  compensation.     Council  may  also  provide  for 
the  inspection  and  testing  nf  meters  used   for  measuring 
electric  current  for  electric  light,  power  or  other  purposes, 
furnished  by  any  individual   or  company  within  the  cor- 
poration, and  roa^  prescribe  a  suitable  charge  for  such  in- 
spection and  testing,  and  the  manner  of  collecting  it.     (R. 
S.  Sec.  2484.) 

A  corresnonding  section  was  held  to  be  constitutional  in 
Gas  Ught  Co.  V.  State.  18  O.  S.  237. 

Where  a  municipal  corporation,  by  an  ordinance  passed 
by  its  council,  grants  to  a  gas  company  the  rii^ht  to  lay  tts  pipes 
and  other  appliances  in  the  streets  and  other  public  places  within  the 
corporation,  for  the  purpose  of  sellin'^  and  dislributing  its  gas  for 
public  and  private  use.  such  council  may  require  the  gas  company  to 
pay  annually  to  such  municipal  corporation  a  reasonable  sum  to 
compensate  for  the  city's  necessary  supervision  of  work  as  well  after 
as  during  its  installation ;  and  when  the  gas  company  accepts  the 
terms  of  said  ordinance  according:  to  law,  and  takes  possession 
of  and  occupies  the  streets,  et  cetera,  under  such  prant.  such 
accepted  ordinance  becomes  a  valid  contract  between  the  parties 
for  the  annual  payment  of  said  sum.  The  clause  in  the  ordinance 
here  involved  that  said  payments  are  "for  the  benefit  of  the  gas 
and  light  fund  of  said  city."  does  not  render  the  ordinance 
invalid  as  a  means  to  raise  general  revenue,  said  clause  being 
subordinate  to  the  orincipal  obligation:  Columbus  v.  Gas  Co., 
7fi  O.  S.  309  freversint'  Cohimbus  v.  Gas  Co..  3  O,  N.  P.  (N.  S.) 
293.  15  O.  D.  (N.  P.)  645.  9  0.  N.  P.  (N.  S.)  37. 

That  the  municioal  authorities,  subsequent  to  the  grant  to 
the  defendant  company,  gave  permission  to  one  or  more  other 
gas  companies  to  lay  pipes  in  the  streets  and  other  public  places 
within  the  corporation  for  the  purpose  of  selling  and  distributing 
gas  for  public  and  private  use,  constitutes  no  defense  to  an 
action  to  recover  payments  due  under  the  provisions  of  the  for- 
mer ordinance,  because;  fal  The  said  former  ordinance  under 
which  the  defendant  holds  does  not  purport  to  give  to  defendant 
an  exclusive  right  to  the  streets  for  the  purposes  of  its  business. 
11    B.  OF  r.  s. 
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(b)  The  latter  part  of  section  six  of  that  ordinance  provides 
that  nothing  herein  contained  shall  be  construed  as  granting  ex- 
clusive rights  or  privileges,  or  preventing  any  other  company 
from  furnishing  eas  to  the  citizens  of  said  city  of  Columbus" : 
Columbus  V.  Gas  Co,,  76  O.  S.  309  (reversing  Columbus  v.  Gas 
Co..  3  O.  N.  P.  (N.  S.)  293,  15  O.  D.  (N.  P.)  645,  2  O.  N.  P. 
(N.  S.)  37, 

Section  3989.  Council  shall  not  j^ree  by  ordinance, 
contract,  or  otherwise,  with  any  person  or  persons  for  the 
"  construction  or  extension  of  gas  works  for  manufacturing 
or  supplying  the  corporation  or  its  inhabitants  with  gas, 
which  gives  or  continues  to  such  person  or  persons  the  ex- 
clusive privilege  of  using  the  streets,  lanes,  commons,  or 
alleys,  for  the  purpose  of  conveying  gas  to  the  corpora- 
tion, or  the  citizens  thereof,  or  which  deprives  council  of 
the  right  to  designate,  inspect  or  regulate  the  kind  of  meter 
to  be  used  for  the  correct  measurement  of  the  gas  furnished 
under  such  agreement,  or  which  does  not  specify  the  exact 
quality  of  the  gas  to  be  furnished,  and  reserve  to  the  coun- 
cil'the  right  to  enforce  an  exact  compliance  with  such  speci- 
fication, under  such  rules  as  the  council  may  prescribe,  nor 
shall  the  council  make  any  such  agreement  which  does  not 
secure  to  the  council  the  right  to  purchase  such  works,  and 
all  the  appurtenances  belonging  thereto,  at  any  time  within 
the  existence  of  such  contract  or  agreement.  (R.  S.  Sec. 
2485) 


I.    Cited. 
II.    Purpose. 


III.    Construction   and   applica- 
TV.    Effect  of  violation  of  pro- 


Coke  Co,   V.   Hamilton.  87  Fed,  832.  6  O.   F,   D,  265. 

II.    PtntPOSE. 

The  purpose  of  this  section  is  not  only  to  prevent  the  ex- 
clusive occupation  of  the  streets  by  one  manufacturer  of  gas  as 
against  another;  but  also  to  secure  to  the  miiniripal  corporation 
the  right  to  use  the  streets  if  it  should  conclude  lo  erect  its  own 
gas  works;     State,  ex  rei,.  v,  Hamilton,  47  O.  S.  S2, 


\    corporatif) 


III,    CossTBUcrri 

The  words  "any  person  01 
gas  company  or  other  privali 
Avondale,  43  O,  S,  357, 

The  provisions   of   this    section  ai 
where   the   entire   plant    is   within   the   1 
poratlon;     Chillicothe  v.   Fuel  Co..  11   0,  D,   (N,  P,)   24   (reversed. 
Fuel  Co.  V,  Chillicothe.  C5  O,   S.  1861, 

This  section  does  not  apply  to  natural  i;as  companies :  Fuel 
Co.  V,  Chillicothe.  65  O.  S.  !H6  Creversing,  Chillicothe  v.  Fuel  Co.. 
11  O,  D.  (N,  P,)  24), 


TV.     Efkw 


■  Pmnis 


.^n  ordinance  which  grants  the  exclusive  privilege  of 
laving  pipes  in  the  streets  and  other  oublic  places  of  the  municipal 
corporation  is  said  to  be  void  in  Hamilton  v.  Gas  1-isht  Co,,  8 
O    \',  P,  319,  11  O,  D,  (N,  P,)  513, 
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Tht  failure  to  reserve  the  right  to  the  municipal  corpoiation 
10  purchase  the  plant  is  said  not  to  render  the  contract  void  in 
Gas  Co.  V.  Lima,  4  O.  C.  C  22,  li  0.  C.  D.  3%. 

The  council  of  the  city  of  Ciitcianati  could  not,  without  clear 
legislative  authority,  grant  to  any  person  or  corporation  an  ex- 
clusive right  to  use  the  streets  and  alleys  of  the  munici^ial  cor- 
poration for  the  purpose  of  laying  down  pipes  for  conveying  gaa 
to  be  used  in  lighting  the  municipal  corporation,  for  a  term  of 
twenty-five  years  and  thereafter,  until  the  ea  works,  pipes  fixtures, 
etc,  of  the  grantee  should  be  purchased  by  the  municipal  cor- 
poration. To  enable  the  council. to  grant  such  an  exclusive  right, 
by  ordinance  in  the  nature  of  a  contract,  the  power  must  be 
shown  to  have  been  expressly  granted,  or  to  be  so  far  necessaiy 
to  the  proper  execution  of  the  powers  which  are  expressly  granted, 
as  to  make  its  existence  free  from  d^ubL  The  right  to  such  use 
of  the  public  streets  of  a  municipal  corporation  is  a  franchise 
and  must  emanate,  either  directly  or  indirect^,  from  the  legisla- 
ture ;    Sute,  ex  rel.,  v.  Gas  Light  Co.,  18  U.  S.  263. 

Section  3990.  The  council  of  a  municipality  may,  council  nwr 
when  it  is  deemed  expedient  and  for  the  public  good,  erect  erert  or  p^. 
gas  works  or  electric  works  at  the  expense  of  the  corpora-  liecwi/^tki. 
tion,  or  purchase  any  gas  or  electric  works  already  erected 
therein,  but  in  villages  where  gas  works  or  electrical  works 
have  already  been  erected  by  any  person,  company  of  per- 
sons, or  corporation,  to  whom  a  franchise  to  erect  and 
operate  gas  works  or  electric  works  has  been  granted,  and 
such  franchise  has  not  yet  expired,  the  council  shall,  with 
the  consent  of  the  owner  or  owners,  purchase  such  gas 
works  or  electric  works  already  erected  therein.  If  the 
council  and  owner  or  owners  of  such  gas  or  electric  works 
are  unable  to  agree  upon  the  compensation  to  be  paid 
therefor,  the  council  may  file"  in  the  probate  court  of  the 
county  where  such  gas  works  or  electric  works  are  located, 
a  petition  to  appropriate  such  gas  works  or  electric  works, 
and  thereupon  the  same  proceedings  of  appropriation  shall 
be  had  as  is  provided  for  the  appropriation  of  private 
property  by  a  municipal  corporation.  A  municipal  con- 
tract existing  between  any  village  and  such  person,  com- 
pany of  persons  or  corporation  for  the  public  or  street 
lighting  shall  be  considered  as  an  element  of  value  in  fix- 
ing the  compensation  to  be  paid  for  such  gas  works  or 
electric  works.     (R.  S.  Sec.  2486.) 

\ 
I.    Aoplied,    cited,    constnied,      III.    Appb'cation  and   constnic- 
referred  to,  etc.  tion. 

IT.    Constitutionality.  IV.    Scope  of  power, 

I.    Applied.  Cfted.  Construed,  Referred  to,  Etc. 
Dalrell.  Gilmore  &  Leighton  Co.  v.   Findlay.  5  O.  C.  C    435. 
3  O.  C.  D,  214  'affirmed,  without  report.  27  Bull,  )2a>;  Bradford 
v.  Cameron.  !45  Fed.  21.  76  C.  C.  A.  21,  15  O.  F.  D.,  310;  Gas 
Light  Co,  V.  Hamilton,  146  U.  S.  258. 

II,    CoNSTrruTioNAimr. 
Thi^  section  is  valid  and  constitutional :  Coke  Co.  v.  Hamilton, 
146  U.   S.  2.^8.  7   O.   F.   D.   858    (affirming  Coke  Co.  v.   Hamilton, 
6  O.  F.  D.  26.1.  37  Fed.  832) ;    Manufacturing  Co.  v.  Toledo,  7  O. 
F.  D.  416,  S3  Fed.  329, 
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A  statute  authorizing  cities  of  the  third  grade  of  the  first  class 
to  issue  bonds  for  the  purpose  of  procuring  a  natural  gas  field  was 
held  to  be  valid,  special  l^islatlon  being  at  that  time  upheld :  Fel- 
lows V.  Walker,  39  Fed.  651,  6  O.  F.  D.  362. 

III.    Application  and  Construction. 

This  section  anolies  to  both  natural  and  artificial  gas  plants; 
Goblet  Co.  V.  Findlay,  5  0.  C.  C.  418,  3  O.  C.  D.  205. 

This  section  does  not  render  unlawful  a  contract  which  does 
not  reserve  to  the  municipal  corporation  the  right  to  purchase  the 
gas  works :  since,  if  the  contract  is  silent  upon  that  point,  the 
nmnicipal  cornoralion  lias,  under  the  statute,  the  right  to  purchase 
such  works :     Gas  U),  v.  Lima,  4  O.  C.  C.  2d,  2  O.  C  D.  396. 

An  amendment  to  this  and  the  followinj;  sections,  making 
thL'ni  apply  to  electric  liicht  works  and  not  merely  confined  to 
gas  works,  was  held  not  to  alTect  the  charter  of  Columbus,  which 
gave  to  the  directors  of  public  improvements  the  control  of  the 
electric  light  plant ;  and  though  such  amendment  provided  for  the 
appointment  of  trustees  for  electric  light  works,  the  director  of 
public  imorovements  was,  nevertheless,  held  to  be  rightfully  in 
charge  and  control  thereof:  Columbus,  ex  rel.,  v.  Kaufman,  II 
O.   D.    (N.   P.J   588. 

IV.    Scope  of  Powek. 

Although  a  gas  company  has  been  organized  and  had  fur- 
nished the  municipal  corporation  with  gas  for  a  number  of  years, 
and  had  comnlied  with  the  requirements  of  tne  law  in  every 
respect,  the  municipal  corporation  has  power  under  this  section  to 
purchase  or  erect  its  own  plant;  and  the  power  of  the  municipal 
.  corporation  in  this  regard  is  not  restricted  Dv  G.  C.  3986;  State,  ex 
rel-,  v.  Hamilton,  47  O.  S.  62. 

The  provisions  of  this  and  the  following  sections,  relating  to 
the  erection  or  purchase  and  management  of  gas  works  by 
municipalities,  do  not  vest  in  the  trustees  of  such  works  authority 
to  charge  the  municioality  with  a  general  liability  on  account  of 
machinery  or  appliances  purchased  by  them  for  such  works; 
Kerr  v,  Bellefontaine,  59  O.  S.  440  (reversing  Kerr  v.  Bellefon- 
Uine.   13  O,   C.   C.  24.  7  O.  C.  D.  y3). 

This  section  does  not  give  authority  to  a  municipal  corpora- 
tion to  engage  in  the  business  of  selling  natural  gas:  Gas  &  Fuel 
Co.  V.  Columbus.  Iti  0.  D.   IN.  P.)   359. 

MuniciptijtT  Section  3991.     When  a  municipal  corporation  is  the 

my  gdiia       owHcr  of  a  natural  gas  plant  by  which  the  citizens  thereof 
"'■  are  supplied  with  natural  gas,  and  such  natural  gas  is  so 

supplied  through  pipes  from  a  point  beyond  the  Umits  of 
such  corporation  which  pipes  pass  through  the  limits  of  an 
incorporated  village,  the  municipality  may  sell  natural  gas 
to  such  village,  or  to  a  company,  for  the  use  of  such  vil- 
lage and  the  citizens  thereof,  such  gas  to  be  delivered  at 
a  reducing  station  to  be  located  within  one  hundred  feet 
of  the  main  pipe  line.     (87  v.  249  §  i.) 

Deiiverr  o(  SECTION  3992.     Wlien  a  municipal  corporation  is   the 

(u  .onirf_de  of  owner  of  a  natural  gas  plant  to  supply  the  citizens  thereof 
hM^iS^nd.  with  natural  gas  for  fuel,  the  council  of  such  municipal 
corporation  may  provide  for  supphHng  natural  gas  at  rates 
to  be  determined  by  it,  to  persons  living  outside  of  and  in 
the  vicinity  of  such  municipal  corporation,  and  to  county 
infirmaries,  children's  homes  and  other  public  institutions 
within  or  without  such  municipal  corporation.    To  e 
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age  the  location  or  establishment  of  manufacturing  indus- 
tries within  such  municipal  corporation,  council  may  re- 
duce the  price  of  gas  to  be  used  to  operate  such  manufac- 
turing, or  donate  it  for  a  term  of  years  for  such  purpose, 
but  this  section  shall  be  inoperative  if  the  municipal  cor- 
.  poration  or  the  citizens  thereof  are  thereby  deprived  of  a 
full  supply  of  such  gas.     (87  v,  249  §  2.) 

Section  3993,  Council  may  prescribe,  by  ordinance,  liying  oi  gu 
for  the  laying  down  of  gas  pipes  in  highways  about  to  be  ^^  "«"). 
paved,  macadamized  or  otherwise  permanently  improved, 
and  for  the  assessment  of  the  cost  and  expense  thereof 
upon  the  lots  or  parcels  of  land  adjoinitig  or  abutting  upon 
the  highways  in  which  they  are  laid.  In  no  case,  except- 
ing as  a  sanitary  measure,  shall  the  council  require  house 
connections  to  be  built  further  from  the  main  pipe  than 
the  outer  line  of  ihe  curb-stone.     (R.  S.  Sec.  2490.) 

Section  3994.     A  municipal  corporation  may  contract  Contncti  w . 

with  any  companv  for  supplying,  with  electric  light,  natural  JjJSJ^  SIS'"' 

or  artificial  gas,  for  the  purpose  of  lighting  or.  heating  the  ^jl^  "''" 

streets,  squares  and  other  public  places  and  buildings  in  the  " 
corporation  limits.     (R.  S.  Sec.  2491.) 

I.    Applied,  dtcd,  construed.       III.    Power  to  contract 

referred  to,  etc. 
II.    Application  and  coastruc-       IV.    Interest 
Hod. 

I.  Appued,  Citoi,  constsued,  Repekked  to.  Etc. 
Light  &  Power  Co.  v.  Gas  Co.,  69  O.  S.  259;  Gas-Light  Co.  v. 
Fiodlay,  2  O.  C,  C,  237,  1  O.  C.  D,  463;  Electric  Light  Co.  v. 
Electric  Light  Co..  5  O.  C.  C.  340.  .I  O.  C,  D.  168  (affirmed,  with- 
out report.  29  Bull.  72) ;  Goblet  Co.  v.  Findlay,  5  O,  C,  C,  418.  3 
O.  C  D,  205:  Toledo  v.  Gas  Co..  5  O  C.  C.  5-57.  3  O.  C.  D.  273; 
Merril  v.  Toledo,  6  0.  C.  C.  430.  3  O.  C-  D.  524  (affirmed,  with- 
out report,  2!)  Bull.  220)  ;  Hunter  v.  Austin,  9  O.  C.  C.  563,  6 
O.  C.  D.  480;  Clive  v.  Springfield,  7  O.  N.  P.  626.  10  O.  D,  (N.  P.) 

II.    Application  and  Construction. 

This  section  relates  exclusively  to  Tocuring  a  supply  of  gas 
for  the  lightinB  or  heating  of  the  streets,  squares  or  other  public 
places  of  the  municipal  corporation,  and  has  no  reference  to  gas 
consumed  bv  private  oarties:  Chillicothe  v.  Fuel  Co.,  11  O.  D. 
(N.  P.)  24  (question  not  considered  in  Fuel  Co.  v.  Chillicothe, 
r.5  O.  S,  186). 

III.    Power  to  COntsact. 

The  power  to  make  a  contract  with  a  gas  company  for  fur- 
nishing |;as,  under  this  section,  is  limited  bv  G.  C.  39^,  to  a  period 
of  the  time  not  exceeding  ten  years ;  Gas  Co.  v.  Lima,  4  O.  C.  C. 
22.  2  O.  C  D.  396. 

If  a  contract  is  for  a  period  beyond  ten  years  (in  this  case 
ninety-nine  years),  such  contract  is  ultra  vires  and'void;  and  no 
recovery  can  be  had  thereunder :  Wdlsion  v.  Morgan,  59  O.  S, 
147. 

If  light  is  furnished  under  a  contract  which  is  invalid,  as 
being  for  a  period  of  ninety-nine  years,  no  recovery  on  an  ac- 
count or  on  --uantum  meruit  can  be  had :  Wellston  v.  Morgan, 
05  O.  S.  219. 
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A  municinal  corooration  may  make  a  contract  with  a  gas 
company  to  lieht  its  streets;  but  such  contract  was  said  to  be 
subject  to  the  provisions  of  statute  (G.  C.  3806)  requiring  a  cer- 
tificate that  the  money  is  in  the  treasury  to  the  credit  of  such  fund : 
Ampt,  ex  rel,  v,  Cincinnati.  3  O,  N-  P.  332,  3  O.  D.  (N.  P.)  504. 

By  G.  C.  3809  litEhtini;  contracts  are  excepted  from  the  oper- 
ation of  G.  C.  3806. 

IV.    Interest. 

A  contract  nrice  for  electric  lights  furnished  under  this 
section  is  lo  bear  interest  from  the  time  when  such  payment  is  to 
be  made  under  the  terms  of  the  contract :  Electric  Co.  v.  Toledo, 
13  O.  D,    (N.  P.)   137. 

A  municipal  corporation  has  no  power  to  enad  an  ordinance 
providing  that  the  inhabitants  of  such  municipality  shall  make  a 
lawful  use  of  a  substance  which  is  not  inherently  dangerous. 
Accordingly,  a  clause  in  a  franchise  ordinance  that  gas,  which  has 
been  furnished,  shall  be  used  onlj;  for  heat  and  power,  but  not 
for  illuminatintt  purposes,  is  invalid ;  and  the  gas  company  may 
be  compelled  either  to  furnish  gas,  even  for  illuminating  purposes, 
or  else  to  renounce  its  riifhts  under  the  franchise;  Springfield  v. 
Gas  Co.,  12  O.  C.  C.  (N,  S.)  392,  21  O,  C,  D.  446  (affirmed, 
without  report.  Gas  Co.  v.  Springfield,  81  O.  S.  537). 

Section  3995.  For  the  purpose  of  erecting  or  build- 
ing dams  across  rivers  or  streams  to  raise  and  maintain  a 
head  of  water,  for  constructing  and  maintaining  canals, 
locks,  and  race  ways  to  regulate  and  carry  such  head  of 
water  to  a  plant  or  power,  house  where  electricity  is  to  be 
generated,  or  for  erecting  and  maintaining  poles  whereon 
to  attach  or  sink  wires  or  cables  to  carry  and  transmit 
electricity,  or  for  transporting  natural  gas,  petroleum,  water 
or  electricity  through  tubing,  pipes  or  conduits,  or  by  means 
of  wires,  cables  or  conduits,  or  for  storing,  transporting  or 
transmitting  water,  natural  gas  or  petroleum  or  for  gener- 
ating and  transmitting  electricity,  a  mimicipal  corporation 
may  enter  upon  any  private  land  to  examine  or  survey  a 
line  or  lines  for  such  tubing,  pipes,  conduits,  poles  and 
wires,  reservoirs,  dams,  canals,  race  ways,  plant  or  power 
house  and  to  ascertain  the  number  of  acres  overflowed  by 
reason  of  the  construction  of  such  dam  or  dams  and  may 
appropriate  so  much  thereof  as  is  deemed  necessary  for  the 
laying  down  or  building  of  such  tubing,  conduits,  pipes, 
dams,  poles,  wires,  reservoirs,  plant  and  power  house,  as 
well  as  land  overflowed  and  for  the  erection  of  tanks  and 
reservoirs  for  the  storage  of  water  for  transporting  sta- 
tions, along  such  line  or  lines  and  such  buildings  as  are  nec- 
essary for  such  purpose.     (R.  S.  Sec.  3878.) 

As  to  powers  of  municipalities  and  corporations  in  construc- 
tion of  waterworks,  see  G.  C.  395-5.  et  seq..  9320.  et  seq.;  gas 
works  see  G.  C.  3982  et  seq.  and  9320  et  seq. 

For  an  Set  to  define  the  powers  of  municipal  authorities  to 
lay  oipes  for  natural  gas,  etc.,  outside  corporate  limits,  86  v.  203  r 
G.  C.  4000. 

Cited:     Langabau'jh   v.   Anderson.  6fi   O.   S.   131, 

This  section  is  held  to  he  constitutional  in  Heat  Co  v. 
White.  5  O.  N.  P.  (N.  S,)  201.  52  Bull.  354  (probate  court; 
affirmed  by  common  pleas  and  by  circuit  court,  without  report). 
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In  so  far  as  this  confers  the  power  of  eminent  domain  on 
water  companies  it  is  unconstitutional,  as  their  purpose  is  not 
public:     Trumbull  Water  Co.  v.   Shilling,  63  Bull.  197. 

This  section  does  not  contemplate  merely  pipe  lines  passing 
through  a  city,  but  also  lines  furnishing  eas  to  the  citizens '. 
Columbus  V.  Gas  Co..  10  0.  N.  P.  (N.  S,)  305,  21  O.  D.  (N.  P.) 
173. 

A  grant  of  power  to  a  municipal  corporation  to  appropriate 
land  for  a  right  of  way  for  its  waterworks  or  other  public  utilities, 
does  not  confer  such  right  upon  a  private  corporation  which  has 
been  formed  for  such  purpose ;  State,  ex  rel.,  v.  Water  Co.,  5 
O.  C.  C.  58,  3  O.  C  D.  30. 

A  private  corporation  has  no  authority  under  the  law  to  lay 
its  pipes  in  public  streets,  unless  it  obtains  the  permission  of  or 
makes  compensation  to  the  holders  of  the  fee  therein ;  Webb  v. 
Gas  Fuel  Co.,  9  Dec.  Rep.  662,  16  Bull.  121. 

Section  3996.  Such  appropriation  shall  be  made  in  How  .ppro- 
accordance  with  the  provisions  of  law  for  compensation  to  Er^^e,*St' 
owners  of  private  property  appropriated  to  the  use  of  cor-  jj^^""' 
porations.  As  far  as  the  rights  of  the  public  therein  are 
concerned,  the  county  commissioners  as  to  county  and  state 
roads,  township  trustees  as  to  township  roads,  and  the 
council  of  municipal  corporations  as  to  streets  and  alleys 
in  their  respective  jurisdictions  may  grant  to  such  munici- 
pal corporation  the  right  to  lay  such  tubing,  pipes,  con- 
duits, poles  and  wires  therein,  subject  to  such  regulations 
and  restrictions  as  they  prescribe.  The  right  to  appropriate 
for  any  such  purpose  shall  not  extend  to  the  erection  of  any 
tank,  station,  reservoir,  or  building  or  lands  therefor,  or 
to  more  than  one  continuous  pipe,  conduit  or  tubing  or  land 
therefor  in  or  through  a  municipal  corporation  unless  the 
council  first  consents  thereto.     (R.  S.  Sec.  3878.) 

Section  3997.     The  provisions  of  the  preceding  two  jjay  not  ap- 

sections  shall  not  confer  power  to  appropriate  any  portion  ""'^^ -^ 

of  a  street,  alley,  highway  or  public  way,  or  land,  or  con-  munfcip«iity 

fer  any  right  therein,  situated  within  a  municipality,  with-  Tt^mt. '" 
out  its  consent.     CR.  S.  Sec.  3878.") 

Section  ,■^998.     No  such  reservoir  for  the  storage  or  certain  n; 

transportation  of  water    shall  be    constructed  within    the  Se°^S"c« 

corporate  limits  of  the  municipality  or  any  public  park.  All  of  lucii 

excavations,  except  such  reservoirs,  shall  be  well  filled  and  •"*"■ 
so  kept  by   such  appropriating  corporation.     (R.   S.   Sec. 
3878.) 

Section  3999.     Such  municipal  corporation  may  tran?-   Further 
port  store,  insure  and  ship  natural  gas,  petroleum  or  watei     ESrf,"^unici. 
and  transport  and  store  water  for  the  purpose  of  furnish-   («i  corpon- 
ing  it  to  engineers  employed  in  developing  for,  or  in  the  """■ 
production  and  transportation  of  petroleum,  and  for  that 
■purpose  lay  down,  construct  and  maintain  the  necessary 
pipes,  tubing,  tanks,  machinery  and  arrangements,     fR.  S. 
Sec.  3880.) 
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Cited:    Ungabaucth  v.  Anderson,  68  O.  S.  131. 

The  power  conferred  upon  a  municipal  corporation  by  this 
section  does  not  of  itself  apply  to  a  private  corporation  formed 
for  one  of  the  purposes  herein  mentioned:  State  v.  Water  Co., 
5  O.  C.  C.  58,  3  O.  C.  D.  30. 

Power  of  Section   4000.     A   municipality    authorized   and    em- 

ra™™!^*!"    powered  by  law  to  purchase  or  lease  lands,  purchase,  lease 

(wrBte  limit!     or  Sink  natural  gas  wells,  procure  rights  of  way,  purchase 

J,°tS!Sr*^      and   lay  down   pipes    for  the  purpose  of   supplying   such 

municipality  or  the  citizens  thereof  with  natural  gas  may 

exercise  outside  of   its   corporate  limits  any   or   all   such 

powers  and  in  addition  thereto  shall  have  all   the   rights 

and  powers  conferred  upon  municipalities  by  the  preceding 

five  sections,  subject  to  all  the  restrictions  therein.     (86  v. 

203  §  !■) 
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DANGEROUS   CUMUUNICABLE   DIS- 
EASES. 
ICU.        (luatuitine  re^latioo*. 
<436.        MainteiiaDce    of    pcnon    caafined    in 


mo.        PeiullT. 


How  qumrantine  rules  aIuII  apply- 


Section  4425.  In  time  of  epidemic  or  threatened  Quanndi 
epidemic,  or  wlien  a  dangerous  communicable  disease  is  reKiJ»»"'>' 
unusually  prevalent,  the  board  of  health  after  a  personal 
investigation  by  the  members  or  executive  officer  thereof 
to  establish  the  facts  in  the  case,  and  not  otherwise,  may 
impose  a  quarantine  on  vessels,  railroads,  stages,  or  other 
public  or  private  vehicles  conveying  persons,  baggage  or 
freight,  or  used  for  such  purpose.  It  may  make  and  en- 
force such  rules  and  regulations  as  such  board  deems  wise 
and  necessary  for  the  protection  of  the  health  of  the  people 
of  the  community  or  state,  but  the  running  of  any  train  or 
car  on  any  steam  or  electric  railroad,  or  of  steamboats, 
vessels  or  other  public  conveyances  shall  not  be  prohibited, 
A  true  copy  of  such  quarantine  rules  and  r^ulations 
adopted  by  such  board  of  health,  shall  be  immediately 
furnished  by  it  to  the  state  board  of  health,  and  thereafter 
no  change  shall  be  made  except  by  the  order  of  the  state 
board  of  health  or  by  the  local  board  to  meet  a  new  and 
sudden  emergency.     (96  v,  80  §  188.) 

Section  4436.     When  a  house  or  other  place  is  quar-   Miinton 
antined  on  account  of  contagious  diseases,   the  board  of   °l^^'^' 
health  having  jurisdiction  shall  provide  for  all  persons  con-   uuatanUt 
fined  in  such  house  or  place,  food,  fuel,  and  all  other  neces-     """' 
saries  of  life,  including  medical  attendance,  medicine  and 
nurses,  when  necessary.    The  expenses  so  incurred,  except 
those  for  disinfection,  quarantine,  or  other  measures  strictly 
for  the  protection  of  the  public,   when  properly  certified 
by  the  president  and  clerk  of  the  board  of  health,  or  health 
oflicer  where  there  is  no  board   of  health,  shall  be  paid 
by  the  person  or  persons  quarantined,  when  able  to  make 
such  payment,  and  when  not  by  the  municipality  in  which 
quarantmed.     (R.  S.  Sec.  2128.) 

A  petition  which  pleads  an  oral  contract  with  a  board  of 
health  for  the  fnrrishinR  of  necessaries  to  a  family  quarantined 
on  account  of  smallpox,  is  Rood  under  G.  C  443S,  et  seq.,  aeainst 
a  general  demurrer:  Meily  v,  Columbus,  6  O.  C.  C.  (N.  S.)  398, 
17  O.  C.  D,  823. 

Whether  a  board  of  health  has  power  under  this  section  to 
order  a  board  of  education  to  exclude  from  school  all  children 
who  have  not  been  succe<isfully  vaccinated,  ia  a  question  which 
(169) 
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was  raised  but  not  decided  in  Carr  v.  Board  of  Education,  1 
O.  N.  P.  (N.  S,)  tiCB,  13  0.  D.  (N.  F.)  430;  since  in  this  case  the 
board  of  education  adopted  such  order  of  the  board  of  health; 
and  such  order  was  held  accordingly  to  be  valid,  it  being  shown 
that  smallpox  was  prevalent  in  such  community. 

Section  4436-1.  That  any  person,  partnersJiip,  or 
corporation  that  maintains  any  vvorlc  camp,  shall  pay  to 
any  city,  village,  township  or  county  in  which  said  work 
camp  is  maintained,  any  and  all  expense  caused  by  any 
contagious  or  infectious  disease  which  shall  originate  or 
exist  in  said  worlc  camp. 

Section  4445.  When  quarantine  is  declared,  all  rail- 
roads, steam  boats,  or  other  common  carriers,  and  the 
owners,  consignees  or  assignees  of  any  railroad,  steam  boat, 
stage  or  other  vehicle  used  for  the  transportation  of  pas- 
sengers, baggage  or  freight,  shall  submit  to  any  rules  or 
regulations  imposed  and  any  examination  required  by  a 
board  of  health  or  health  officer.  They  shall  submit  to  any 
examination  required  by  the  health  authorities  respecting 
any  circumstance  or  event  touching  the  health  of  the  crew, 
operatives,  or  passengers  and  the  sanitary  condition  of  the 
baggage  and  freight.     (R.  S.  Sec.  2134.) 

Section  4446.  Whoever,  being  an  owner,  consignee 
or  assignee  or  other  persons  interested  in  any  manner  set 
forth  in  the  preceding  section,  makes  an  unfounded  state- 
ment or  declaration  respecting  the  points  under  such  ex- 
amination shall  be  subjected  to  the  penalties  provided  by 
law  for  violations  of  the  requirements  of  this  chapter  and 
the  orders  of  the  state  or  local  boards  of  health.  (R.  S. 
Sec.  2134.) 

Section  4447.  All  rules  and  regulations  passed  by  the 
board  of  health  or  health  officer  shall  apply  to  all  persons, 
goods  or  eflects  arriving  by  railroad,  steam  boat  or  other 
vehicle  of  transportation,  after  quarantine  is  declared.  (R. 
S.  Sec.  2135.) 
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Section.  i    Section. 

4H3.    Boundarr  line  between  villageg  uljaiiimg        4MD.    JuriwKctiou    Diet    railroad    forming  pari 

each  otoer.  |  of  boundu^  line. 

Section  4543.     When  two  villages  adjoin  each  other  Boundary 

on  opposite  sides  of  the  hne  of  any  railroad,  the  boundary  vS^i^^ 

hne  between  such  villages,  except  where  otherwise  estab-  joining  each 

lished  by  law  shall  be  along  the  middle  of  the  right  of  way  ''"'"■ 
of  such  railroad.     (88  v.  242  §  i.) 

Section  4560.    When  the  line  of  a  railroad  adjoins  or  juriadiction 
forms  a  part  of  the  boundary  line  of  a  municipal  corpora-   f^™"*^ 
tion,  such  municipal  corporation  shall  have  jurisdiction  over  o_f  iwundary 
the  entire  width  of  the  right  of  way  of  the  line  of  railroad.   '"'■ 
so  adjoining  or  forming  a  part  of  the  boundary  line  of  such 
municipal  coqxjration,  for  the  punishment  of  the  violation 
of  the  ordinances  of  such  municipal  corporation.     (92  v. 
428  §  I.) 
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.    Public  utility  defined. 
Definitioiu. 
"Gron  ReceipU"  defiocd. 


M24.    How  aiKi 

MM.     Properly   1 
MSe.    Heafing. 


Section  5415.  The  term  "public  utility"  as  used  in 
this  act  means  and  embraces  each  corporation,  company, 
firm,  individual  and  association,  their  lessees,  trustees,  or 
receivers  elected  or  appointed  by  any  authority  whatsoever, 
and  herein  referred  to  as  express  company,  telephone  com- 
pany, telegraph  company,  sleeping  car  company,  freight  line 
company,  equipment  company,  electric  light  company,  gas 
company,  natural  gas  company,  pipe  line  company,  water- 
works company,  messenger  company,  signal  company,  mes- 
senger or  signal  company,  union  depot  company,  water 
transportation  company,  heating  company,  cooling  company, 
street  railroad  company,  railroad  company,  suburban  rail- 
road company,  and  interurban  railroad  company,  and  such 
term  "public  utility"  shall  include  any  plant  or  property 
owned  or  operated,  or  both,  by  any  such  companies,  cor- 
porations, firms,  individuals  or  associations. 

As  to  taxing  Toledo  and  Grand  Rapids  Railway,  see  ap- 
pendix, 13952. 

Interurban  railways,  by  analogy  of  statutes  regulating  the 
nature  of  business  conducted  and  mode  of  operation,  now  belong 
to  *he  genus  railroads,  rather  than  that  of  street  railways,  hence 
interurban  railways  are  deemed  railroads,  within  the  meanmg  of  G. 
C.  37(52,  and  as  such  may  be  required  by  municipal  ordinance  to  light 
street  crossings:  Ottawa  v.  Railway,  13  O.  C.  C.  (N.  S.)  561 
(following  State  v.  Cleveland,  83  O.  S.  61). 

Section  5416.  That  any  person  or  persons,  firm  or 
firms,  co-partnership  or  voluntary  association,  joint  stock 
association,  company  or  corporation,  wherever  organized 
or  incorporated : 

When  engaged  in  the  business  of  conveying  to,  from, 
or  through  this  state,  or  part  thereof,  money,  packages, 
gold,  silver,  plate  or  other  article,  by  express,  not  including 
the  ordinary  lines  of  transportation  of  merchandise  and 
property  in  this  state,  is  an  express  company; 

When  engaged  in  the  business  of  transmitting  to,  from, 
through,  or  in  this  state,  telephonic  messages,  is  a  telephone 
company; 

(172)  ,-  , 
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V\'hen  engaged  in  the  business  of  transmitting  to,  from, 
through,  or  in  this  state,  telegraphic  messages,  is  a  tele- 
graph company ; 

When  engaged  in  the  business  of  operating  cars  for  the 
transportation,  accommodation,  comfort,  convenience,  or 
safety  of  passengers,  on  or  over  any  railway  line  or  lines, 
in  whole  or  in  part  within  this  state,  such  line  or  lines  not 
beii^  owned,  leased  or  operated  by  such  company,  whether 
such  cars  be  termed  sleeping,  palace,  parlor,  chair,  dining 
or  buffet  cars,  or  by  another  name,  is  a  sleeping  car  com- 
pany; 

When  engaged  in  the  business  of  operating  cars  for  the 
transportation  of  freight,  whether  such  freight  is  owned 
by  such  company,  or  any  other  person  or  company,  over 
any  railway  line  or  lines  in  whole  or  part  within  this  state, 
such  line  or  lines  not  being  owned,  leased  or  operated,  by 
such  company,  whether  such  cars  be  termed  box,  flat,  coal, 
ore,  tank,  stock,  gondola,  furniture  or  refrigerator  cars,  or 
by  another  name,  is  a  freight  line  company; 

When  engaged  in  the  business  of  furnishing  or  leasing 
cars,  of  whatsoever  kind  or  description,  to  be  used  in  the 
operating  of  any  railway  line  or  lines,  wholly  or  partly 
within  this  state,  such  line  or  lines  not  being  owned,  leased 
or  operated,  by  such  company,  is  an  equipment  company; 

When  engaged  in  the  business  of  supplying  electricity 
for  light,  heat  or  power  purposes,  to  consumers  within  this 
state,  is  an  electric  light  company ; 

When  engaged  in  the  business  of  supplying  artificial 
gas  for  lighting  or  heating  purposes,  to  consumers  within 
this  slate,  is  a  gas  company : 

When  engaged  in  the  business  of  supplying  natural 
gas  for  lighting,  heating  or  power  purposes,  to  consumers 
within  this  state,  is  a  natural  gas  company; 

When  engaged  in  the  business  of  transporting  natural 
gas  or  oil  through  pipes  or  tubing,  either  wholly  or  par- 
tially within  this  state,  is  a  pijje  line  company; 

When  engaged  in  the  business  of  supplying  water 
through  pipes  or  tubing,  or  in  a  similar  manner  to  con- 
sumers within  this  state,  is  a  waterworks  company; 

When  engaged  in  the  business  of  supplying  messengers 
for  any  purpose  is  a  messenger  company ; 

When  engaged  in  the  business  of  signalling  or  calling 
by  electrical  apparatus,  or  in  a  similar  manner,  for  any 
purpose  is  a  signal  company ; 

When  engaged  in  the  business  of  operating  a  union 
depot  or  station  for  railroad,  suburban  or  interurhan  rail- 
road purposes,  is  a  union  depot  company; 

When  engaged  in  the  transportation  of  passengers  or 
property,  by  boat  or  other  water  craft,  over  any  water 
way,  whether  natural  or  artificial,  from  one  point  within 
this  state  to  another  point  within  this  state,  or  between 
points  within  this  state  and  points  without  this  state,  is  a 
water  transportation  company; 
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When  engaged  in  the  business  of  supplying  water, 
steam  or  air  through  pipes  or  tubing,  to  consumers  within 
this  state,  for  heatmg  purposes,  is  a  heating  company; 

When  engaged  in  the  business  of  supplying  water, 
steam  or  air  through  pipes  or  tubing,  to  consumers  within 
this  state,  for  coohng  purposes,  is  a  cooling  company; 

When  engaged  in  the  business  of  operating  a  street, 
suburban  or  interurban  railroad  company,  wholly  or  par- 
tially within  this  state,  whether  cars  used  in  such  business 
are  propelled  by  animals,  steam,  cable,  electricity,  or  other 
motive  power,  is  a  street,  suburban  or  interurban  railroad 
company ; 

When  engaged  in  the  business  of  operating  a  railroad, 
either  wholly  or  partially  within  this  state,  on  rights-of- 
way  acquired  and  held  exclusively  by  such  rompany,  or 
otherwise,  is  a  railroad  company. 

Former  analoROus  sections  were  referred  to  in  Ratterman 
V.  Express  Co.,  49  0,  S.  608;  State,  ex  rel.,  v.  Jones,  51  O.  S.  492; 
Ottawa  V.  Railway,  13  O.  C.  C.  (N.  S,)  561,  22  O.  C.  D.  197 
(following  State  v.  Cleveland,  83  O,  S.  61)  ;  Telegraph  Co.  v, 
Poe,  61   Fed.  449.  8  0,   F.   D.   158. 

The  test  prescribed  by  this  statute  in  determining  the  char- 
acter of  the  corporation  is  the  kind  of  business  carried  on  by  it, 
since  an  excise  tax  is  a  tax  upon  business  and  the  tax  imposed  is 
upon  the  business  carried  on;  Railroad  v.  Poland,  10  O.  N.  iP. 
(N.  S.)   617. 

This  and  the  following  sections  are  constitutional,  as  an 
excise  tax  upon  the  privilege  of  doing  business  within  the  state: 
State,  ex  rel.,  v.  Jones.  51  O.  S.  492 ;  Express  Co.  v.  Slate,  55  O.  S. 
69  (following  and  approving  Telegraph  Co,  v.  Mayer,  28  0.  S.  521)  ; 
Sanford  v.  Poe.  69  Fed.  546,  16  C.  C.  A.  305.  9  0.  F.  D.  50;  Express 
Co.  v.  Auditor,  166  U.  S.  185,  10  O.  F.  D,  426 ;  Express  Co.  v.  Audi- 
tor, 165  U.  S.  194.  10  0.  F.  D.  655. 

If  the  state  assesses  a  tax  upon  the  receipts  of  a  telegraph 
company  which  are  in  part  derived  from  interstate  commerce  and 
in  part  by  intrastate  commerce,  and  such  receipts,  although  re- 
turned in  gross,  arc  capable  of  being  separated  and  apportioned, 
such  taxes  are  valid  to  the  extent  that  such  receipts  were  derived 
from  intrastate  commerce,  but  they  are  invalid  to  the  extent  that 
such  receipts  are  derived  from  interstate  commerce:  Ratterman  v. 
Telegraph  Co.,   127  U.   S.  411,  6  O.  F.  D.  74. 

The  state  cannot  tax  the  right  to  engage  in  interstate  com- 
merce, but  it  can  tax  the  property  or  instrumentalities  in  the  state 
which  are  used  for  carrying  on  such  commerce:  Express  Co.  v. 
Auditor,  166  U.  5.  185.  10  O,  F.  D.  426. 

Under  this  section  an  interurban  electric  railroad  is  classed 
with  street  railroads :  Railroad  v.  Lohe.  68  O.  S.  101 ;  see,  to  the 
same  effect,  Railway  v.  Railroad.  21  O.  C.  C.  391,  12  O.  C.  D.  113; 
In  re  Railway.  3  O.  N.  P.  (N.  S.)  561.  16  O,  D.  (N.  P.)  87. 

Section  5417.  The  term  "gross  receipts"  shall  be 
held  to  mean  and  include  the  entire  receipts  for  business 
done  by  any  person  or  persons,  finii  or  firms,  co-fMrtner- 
Ship  or  voluntary  association,  joint  stock  association,  com- 
pany or  corporation,  wherever  organized  or  incorporated, 
from  the  •pcration  of  any  public  utility,  or  incidental 
thereto  or  In  connection  therewith.  The  gross  receipts  for 
Im^ness  done  by  an  incorporated  company,  engaged  in  the 
"   1  of  a  public  utility,  shall  be  held  to  mean  and  in- 
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elude  the  entire  receipts  for  business  done  by  such  company 
under  the  exercise  of  its  corporate  powers,  whether  from 
the  operation  of  the  public  utility  itself  or  irom  any  other 
business  done  whatsoever. 

Section  5418.  The  term  "gross  earnings"  shall  be 
held  to  mean  and  include  the  entire  earnings  for  business 
done  by  any  person  or  persons,  firm  or  firms,  co-partner- 
ship or  voluntary  association,  joint  stock  association,  com- 
pany or  corporation,  wherever  organized  or  incorporated, 
from  the  operation  of  any  public  utility,  or  incidental  there- 
to, or  in  conection  therewith.  The  gross  earnings  for  busi- 
ness done  by  an  incorporated  company,  engaged  in  the  opera- 
tion of  a  public  utlity,  shall  be  held  to  mean  and  include 
the  entire  earnings  for  business  done  by  such  company  un- 
der the  exercise  of  its  corporate  powers,  whether  from  the 
operation  of  the  public  utility  itself  or  from  any  other  busi- 
ness done  whatsoever. 

Section  5419.  The  property  owned  or  operated  by  a 
public  ulihty,  required  to  make  return  to  the  commission 
of  its  property  to  be  assessed  for  taxation  by  the  com- 
mission, shall  he  deemed  and  held  to  include  such-  utihty's 
plaat  or  plants  and  all  real  estate  necessary  to  the  daily 
operations  of  the  public  utility  and  all  other  property, 
moneys  and  credits  owned  or  operated,  or  both,  by  it 
wholly  or  in  part  within  this  state,  used  in  connection  with 
or  as  incidental  to  the  operation  of  the  public  utility, 
whether  the  same  be  held  in  common  or  by  the  individuals 
operating  such  public  utility.  In  the  case  of  incorporated 
companies,  all  the  real  estate,  personal  property,  moneys 
and  credils  owned  and  held  by  such  corporation  within  this 
state  in  the  exercise  of  its  corporate  powers,  or  as  incidental 
thereto,  whether  such  property,  or  any  portion  thereof  is 
used  in  connection  with  such  public  utility  business  or  not, 
shall  be  conclusively  deemed  and  held  to  be  the  property 
of  such  public  utility. 

Section  5420,  Each  public  utility,  as  defined  in  this 
act,  except  express,  telegraph  and  telephone  companies,  shall 
annually,  on  or  before  the  first  day  of  March,  make  and 
deliver  to  the  tax  commission  of  Ohio,  in  such  form  as  the 
commission  may  prescribe,  a  statement,  with  respect  to  such 
utility's  plant  or  plants  and  all  property  owned  or  operated, 
or  both,  by  it  wholly  or  in  part  within  this  state. 

Section   5421.     Such   statement  shall  be  signed   and 

sworn  to  under  the  oath  of  the  person  constituting  such   '""**'  *•*•"■ 
public  utility,  if  a  person  or  under  the  oath  of  the  president, 
secretary,  treasurer,  superintendent  or  principal  accounting 
officer  or  person  of  such  firm,  association  or  corporation, 
if  a  firm,  association  or  corporation. 
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Section  5422.     Such  statement  shall  contain : 

1.  The  name  of  the  company. 

2.  The  nature  of  the  company,  whether  a  person  or 
persons,  firm,  association  or  corporation,  and  under  the 
laws  of  what  state  or  country  organized, 

3.  The  location  of  its  principal  office, 

4.  The  name  and  postoffice  address  of  the  president, 
secretary,  auditor  or  the  principal  accounting  officer  or  per- 
son, treasurer,  and  superintendent  or  genera]  manager. 

5.  The  name  and  postoffice  address  of  the  chief  of- 
ficer or  managing  agent  of  the  company  in  this  state. 

6.  The  number  of  shares  of  the  capital  stock. 

7.  The  par  value  and  market  value,  or  if  there  is  no 
market  value,  the  actual  value  of  its  shares  of  stock  on  the 
first  day  of  the  month  of  January  in  which  the  statement 
is  made;  the  amount  of  capital  stock  subscribed,  and  the 
amount  thereof,  actually  paid  in. 

8.  A  detailed  statement  of  the  real  estate  owned  by 
the  company  in  this  state,  where  situated,  and  the  value 
thereof  as  assessed  for  taxation,  making  separate  state- 
ments of  that  part  used  in  connection  with  the  daily  opera- 
tions of  the  company,  and  that  part  used  otherwise,  if  any 
such  there  be. 

9.  An  inventory  of  the  personal  property,  including 
moneys,  investments  and  credits,  owned  by  the  company, 
in  this  state,  on  the  first  day  of  the  month  of  January  in 
which  the  statement  is  made,  where  situated,  and  the  value 
thereof,  making  separate  statements  of  that  part  used  in 
connection  with  the  daily  operations  of  the  company,  and 
that  part  used  otherwise  if  any  such  there  be. 

10.  The  total  value  of  the  real  estate  owned  by  the 
company  and  situated  outside  of  this  state,  making  separate 
statements  of  that  part  used  in  connection  with  the  daily 
operations  of  the  company,  and  that  part  used  otherwise 
if  any  such  there  be. 

11.  The  total  value  of  the  personal  property  owned 
by  the  company  and  situated  outside  of  this  state,  making 
separate  statements  of  that  part  used  in  connection  with 
the  daily  operations  of  the  company,  and  that  part  used 
otherwise  if  any  such  there  be. 

12.  The  total  amount  of  bonded  indebtedness  and  of 
indebtedness  not  bonded;  the  gross  receipts  for  the  preced- 
ing calendar  year  from  any  and  all  sources,  and  the  gross 
expenditures  for  the  preceding  calendar  year. 

13.  In  the  case  of  street,  suburban  or  interurban  rail- 
road companies,  and  railroad  companies,  such  statements 
shall  also  give: 

(a)  The  whole  length  of  their  lines  and  the  length 
of  so  much  of  their  line  as  is  without  and  is  within  this 
state,  including  branches  in  and  out  of  the  state,  which 
shall  include  lines  and  branches  such  companies  control 
and  use  under  lease  or  otherwise. 

(b)  The  railway  track  in  each  county  in  the  state, 
through  which  it  runs ;  giving  the  whole  number  of  miles  of 
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road  in  the  county,  including  the  track  and  its  branches 
and  side  and  second  tracks,  switches,  and  turnouts  therein 
and  the  true  and  actual  value  per  mile  of  such  railway  in 
each  county,  stating  the  valuation  of  main  track,  second  or 
other  main  tracks,  branches,  sidings,  switches  and  turnouts, 
separately. 

(c)  Such  statement  as  to  character,  classes,  number, 
amounts,  values,  locations,  ownership  or  control  and  use 
of  rolling  stock,  as  the  commission  may  require. 

(d)  The  depots,  station  houses,  section  houses,  freight 
houses,  machine  and  repair  shops  and  machinery  therein, 
and  all  other  buildings,  structures  and  appendages  con- 
nected tiiereto  or  used  therewith,  including  tool  houses,  and 
the  tools  usually  kept  therein,  together  with  telegraph  and 
telephone  lines  owned  or  used,  and  the  true  and  actusd  value 
of  all  buildings  and  structures,  and  all  such  machinery, 
tools  and  appendages,  including  such  telegraph  and  tele- 
phone lines;  and  the  true  and  actual  value  thereof  in  each 
county  in  this  state  in  which  it  is  located. 

(e)  The  gross  earnings  for  the  year,  including  earn- 
ings from  telegraph  lines,  which  shall  be  stated  separately, 
on  the  whole  length  of  the  road,  including  the  branches 
thereof,  in  and  out  of  the  state,  and  also  such  earnings 
within  this  state  on  way  freight  and  passengers. 

14.     In  case  of  pipe  line,  gas,  natural  gas,  waterworks   pjp,  u^^ 
and  heating  or  cooling  companies,  such  statement  shall  also  JJg^*' 

show :  companiet. 

(a)  The  number  of  miles  of  pipe  line  owned,  leased 
or  operated  within  this  state,  the  size  or  "sizes  of  the  pipe 
composing  such  line,  and  the  material  of  which  such  pipe 
is  made; 

(b)  If  such  pipe  line  be  partly  within  and  partly 
without  this  state,  the  whole  number  of  miles  thereof  with- 
in this  state  and  the  whole  number  of  miles  without  this 
state,  including  all  branches  and  connecting  lines  in  and 
out  of  this  state ; 

(c)  The  length,  size  and  true  and  actual  value  of  such 
pipe  line  in  each  county  of  this  state,  including  in  such 
valuation  the  main  line,  branches  and  connecting  lines,  and 
stating  the  different  value  of  the  pipe  separately; 

(d)  Its  pumping  stations,  machine  and  repair  shops 
and  machinery  therein,  tanks,  storage  tanks  and  all  other 
buildings,  structures  and  appendages  connected  or  used 
therewith,  including  telegraph  and  telephone  lines  and  wires, 
and  the  true  and  actual  value  of  all  such  stations,  shops, 
tanks,  buildings,  structures,  machinery  and  appendages  and 
of  such  telegraph  and  telephone  lines,  and  the  true  and 
actual  value  thereof  in  each  county  in  this  state  in  which 
it  is  located;  and  the  number  and  value  of  all  tank  cars, 
tanks,  barges,  boats  and  barrels. 

Section  5423.  On  the  second  Monday  of  June  of  , 
each  year,  the  commission  shall  ascertain  and  assess,  at  its  ' 
true  value  in  money,  all  the  property  in  this  state  of  each 
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^uch  public  utility,  subject  to  the  provisions  of  this  act, 
other  than  express,  telegraph  and  teleplione  companies. 

This  and  ihe  following  sections  are  held  to  be  constitutional : 
Sanford  v.  Poe,  69  Fed.  546,  16  C.  C.  A.  305,  9  0.  F.  D.  50. 

For  decisions  under  former  statutes  on  .the  subject  of 
equalization  of  the  nroperty  of  railroads,  see  State,  at  reL,  v. 
Board  of   Fqualization,  65  O.  S.  544. 

Section  5424.  In  determining  the  value  of  the  prop- 
erty of  each  such  public  utility  to  be  assessed  and  taxed 
How  uwM-  wiUiin  the  state,  the  commission  shall  be  guided  by  the 
MTOtthaiibc  value  of  the  property  as  determined  by  the  information 
contained  in  the  sworn  statements  made  by  the  public 
utility  to  the  commission  and  such  other  evidence  and  rules 
as  will  enable  it  to  arrive  at  the  true  value  in  money  of 
tlie  entire  property  of  such  public  utility  within  this  state, 
in  the  proportion  which  the  value  of  such  property  bears 
to  the  value  of  the  entire  property  of  such  public  utility. 

5  Section  5425,     The  property  of  such  public  utilities 

to  be  so  assessed  by  the  commission  shall  be  all  the  prop- 
erty thereof,  as  defined  in  section  forty-three  (G.  C.  5419) 
of  this  act. 

Section  5426.  Before  the  assessment  of  such  prop- 
erty each  of  such  public  utilities  shall  have  the  right,  upon 
written  application,  to  appear  before  the  commission  and 
to  be  heard  in  the  matter  of  the  valuation  of  its  property 
for  taxation. 

Section  5427.  Between  the  date  herein  fixed  for  the 
assessment  of  the  property  of  any  such  public  utility  for 
taxation  by  the  commission,  and  the  date  herein  fixed  for 
the  certification  by  it  of  the  apportioned  value  to  the  county, 
or  to  the  several  counties  as  herein  provided,  the  commis- 
sion may,  on  the  application  of  such  public  utility  or  any 
person  interested  therein,  or  on  its  own  motion,  correct  the 
assessment  or  valuation  of  its  property  in  such  manner 
as  will  in  its  judgment  make  the  valuation  thereof  just  and 
equal. 

Section  5428.  The  commission  shall  deduct  from  the 
total  value  of  the  property  of  each  of  such  public  utilities 
in  this  state,  as  assessed  by  it,  the  value  of  the  real  prop- 
erty owned  by  such  public  utilities,  if  any  there  be,  as  other- 
wise assessed  for  taxation  in  this  state,  and  shall  justly  and 
equitably  equalize  the  relative  values  thereof. 

Section  5429.  The  commission  shall  ascertain  all  of 
the  personal  property,  roadbed,  stations,  power  houses,  poles, 
wires,  water  and  wood  stations  and  real  estate  necessary 
to  the  daily  running  operations  of  the  road,  moneys  and 
credits  of  each  railroad  companv  and  each  suburban  or 
interurban  railroad  company,  having  any  line,  or  road,  or 
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part  thereof  in  this   state  and  the  undivided  profits,   re- 
served  or   contingent   fund  of   the   company,   whether  in 
moneys,  credits,  or  in  any  manner  invested,  and  the  actual 
value  thereof  in  money,  and  also  locomotives,  motors  and   valuation  of 
cars  not  belonging  to  the  company,  but  hired  for  its  use  or   railroad  prep- 
run  under  its  control  on  its  road  by  a  sleeping  car  company  '    "" 
or  other  company.     Such  rolling  stock  not  belonging  to  it, 
but  under  its  control,  may  be  returned  by  such  public  utility 
separate   from  its   own  property,   and   if   so  returned   the 
commission  shall   fix  the  valuation  of  such  property  sep- 
arately, but  must  include  the  amount  in  the  aggregate  valu- 
ation. 

The  side  tracks  of  a  railroad  company,  which  are  in  daily 
use  for  the  loadinn-  and  unloading  o£  freight,  and  ground  pur- 
chased for  the  purpose  of  establishinR  a  connection  track  with 
another  railroad,  do  nol  constitute  real  estate,  structure,  or  sta- 
tionary personal  property  to  be  " local! ied"  for  taxation,  but 
should  likewise  be  "averaged"  for  taxation  over  the  entire  road. 
Such  bein^  the  status  of  railroad  property  of  this  character,  the 
auditor  cannot,  after  having  ascertained  its  value  under  this  section, 
again  tax  it  as  omitted  property,  nor  can  he  treat  it  as  omitted 
property  which  has  escaped  taxation ;  nor  would  he  be  justified  in 
again  placing  it  on  the  duplicate  on  the  ground  that  his  action 
was  in  elTect  a  revaluation  or  a  correction  of  an  undervaluation: 
Railway  v.  Hynicka,  i  O.  N.  P.  (N.  S.)  3«.  17  O.  D.  (N.  P.)  163 
(affirmed,  without  rcfwrt,  Hynicka  v.  Railway,  77  O.  S,  628). 

The  bridge  of  the  Cincinnati  Southern  Railway,  which  spans 
the  Ohio  river,  together  with  the  viaduct  or  trestle  leading  up  to 
it.  constitutes,  with  the  underlying  prround,  a  part  of  the  "roadbed" 
and  is  property  necessary  to  the  daily  operation  of  the  road,  and 
there  being  no  additional  charge  to  shippers  or  passengers  on 
account  of  the  use  of  this  bridge  and  viaduct,  it  should  be  taxed 
with  the  remainder  of  the  road  as  a  unit  and  "averaged"  over 
the  entire  road:  Railway  v.  Hynicka,  4  O,  N.  P.  (N.  S.)  345,  17 
O.  D.  (N.  P.)  163  (affirmed,  without  report,  Hynicka  v.  Railway, 
77  O.  S.  628). 

If  a  road  upon  the  Ohio  side  of  the  Ohio  river  is  leased  by  a 
road  upon  the  Kentucky  5ide  of  the  Ohio  river,  and  connected  by 
a  bridge,  and  the  road  is  aonraised  accord inc  to  mileage,  the 
auditor  of  the  county  in  which  an  expensive  approach  to  the 
bridge  has  been  located  and  toll  taken,  may  list  such  aniroach  for 
taxation  as  a  separate  structure;  Cowen  v.  Aldridge,  114  Fed,  44, 
51  C.  C.  A.  670.  14  O.  F,  D.  21. 

In  entering  for  taxation  the  property  of  a  railroad  which  lies 
partly  within  and  oartly  without  the  state,  this  section  and  G.  C. 
5426  and  543!  should  govern,  and  not  G.  C.  5428  and  5429:  Rail- 
way v.  Hynicka.  4  O.  N'.  P.  (N.  S.)  34.5,  17  O.  D.  (N.  P.)  163 
(affirmed,  without  report.  Hynicka  v.  Railway.  77  O.  S.  628). 

The  "roadbed"  and  "realty  necessary  to  the  daily  running  oper- 
ations of  the  road"  are  to  be  treated  as  personal  nroperty  for 
purposes  of  taxation  by  this  section :  Railway  v.  Hynicka,  4  O.  N. 
P,  (N.  S.)  345.  17  O.  D.  (N.  P.)  163  (affirmed,  without  report, 
Hynicka  v.  Railway,  77  O.  S.  628.) 

The  personal  property  to  be  appraised  by  the  auditors  in- 
cludes the  roadbed,  water  stations,  credits,  undivided  nrofits  and 
the  lilce  in  this  state,  and  the  valuation  thus  ou>ained  is  to  be 
apportioned  atnon^  the  counties  in  compliance  with  G.  C.  5428: 
Lee  V    Sturges.  4fi  O.   S.   152. 

Section  5430.  The  value  of  such  property,  moneys 
and  credits  of  each  of  such  street,  suburban  and  interurban 
railroad  and  railroad  companies,  as  found  and  determined 
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by  the  commission,  shall  be  apportioned  by  the  commission 
among  the  several  counties  through  which  the  road,  or  any 
part  thereof,  runs,  so  that  to  each  county  and  to  each  taxing 
district  therein,  shall  be  apportioned  such  part  thereof  as 
will  equahze  the  relative  value  of  the  real  estate,  structures 
and  stationary  personal  property  of  such  company  therein, 
in  proportion  to  the  whole  value  of  the  real  estate,  struc- 
tures and  stationary  personal  property  of  the  company  in 
this  state;  and  so  that  the  rolling  stock,  main  track,  road- 
bed, power  houses,  poles,  wires,  supplies,  moneys  and  credits 
of  the  company  shall  be  apportioned  in  like  proportion  that 
the  length  of  the  road  in  such  county,  bears  to  the  entire 
length  thereof  in  all  the  counties,  and  to  each  city,  village 
and  district  or  part  thereof  therein. 

Applied,  cited,  construed,  referred  to,  etc. ;  Railway  v.  Hynicka, 
4  O.  N.  P.  (N.  S.)  345.  17  O.  D.  (N.  P.)  163  (affirmed,  with- 
out report,  Hynicka  v.  Railway,  77  O.  S.  628) ;  Cincinnati  v.  Rail- 
way, II  Dec.  Rep.  667,  28  Bull.  276. 

For  the  application  of  the  principle  involved  in  this  section 
to  telephone  and  telegraph  companies,  see  State,  ex  rel.,  v.  Jones, 
51  O.   S.  492. 

If  a  railroad  runs  through  a  taxing  district,  which  is  created 
under  the  one-mile  assessment  pike  law  (see  G.  C.  7233,  et  seq. ' 
it  is  subject  to  taxation  proportionately:  Railroad  v.  Commisjion- 
ers,  48  O.  S.  249. 

This  section  was  said  not  to  change  the  prior  law  as  to  the 
general  method  of  taxing  railroads:  Railway  v.  Kelsy,  9  Dec. 
Rep.  227,  U  Bull.  234. 

SEcrioN  5431.  Jf  the  line  of  such  company  is  divided 
into  separate  divisions  or  branches,  so  much  of  the  rolling 
stock  thereof  as  belongs  to  or  is  used  solely  upon  such  divi- 
sions or  branches  shall  be  apportioned  in  like  manner  to  tlie 
county,  or  counties,  and  to  each  taxing  district  therein, 
through  which  such  branch  or  division  runs.  The  commis- 
sion snail  certify  to  each  such  county  auditor  such  appor- 
tionment. 

The  exnression  "beloniK  to"  with  reference  to  division,  or 
branches  of  the  road,  refers  to  cases  where  a  branch  is  equii^ed 
separately:     State,  ex  ret,,  v.  AldridRc,  66  O.  S.  598. 
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Section  5445.  When  a  street,  suburban  or  interurban 
railroad  or  railroad  company  has  part  of  its  road  in  this 
state  and  part  thereof  in  another  state  or  states,  the  com- 
mission shall  take  the  entire  value  of  such  property,  moneys 
and  credits  of  such  public  utility  so  found  and  determined, 
in  accordance  with  the  provisions  of  this  act,  and  divide  it 
in  the  proportion  the  length  of  the  road  in  this  state  bears 
to  the  whole  length  thereof,  and  determine  the  principal 
sum  for  the  value  of  the  road  in  this  state  accordingly, 
equalizing  the  relative  value  thereof  in  this  state. 

Applied,  cited,  construed,  referred  to,  etc.:  Lee  v.  Stuntes 
48  O.  S.  153;  Cincinnati  v.  Railway.  11  Dec.  Rep.  687.  3S  BuB.  §76. 

The  expression  "such  property"  refers  back  to  G.  C  H23,  but 
it  does  not  create  an  exemption  in  favor  of  property  which  is  not 
necessarv  for  the  daily  runninR  operations  of  such  road :  Rail- 
way V.  Hynicfca,  4  0.  N.  P.  (N.  S.)  345,  17  0.  D.  (N.  P.)  163 
(affirmed,  without  report,  Hynidta  v.  Railway.  77  O.  S.  828). 

Sectiok   5446.     The  commission   shall  apportion  the  Aptiorttonmen 
value  of  the  property  of  all  other  public  utilities  assessed 
according  to  the  provisions  of  this  act  as  follows: 

(a^  When  all  the  property  of  such  public  utility  is 
located  within  the  limits  of  a  county,  the  assessed  value 
thereof  shall  be  apportioned  by  the  commis.sion  between  the 
several  taxing  districts  therein,  in  the  proportion  which  the 
property   located    within    the   taxing  district   in   question, 
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bears  to  the  entire  value  of  the  property  of  such  public  util- 
ity, as  ascertained  and  valued  as  herein  provided,  so  that, 
to  each  taxing  district  there  shall  be  apportioned  such  part 
of  the  entire  valuation  as  will  fairly  equalize  the  relative 
value  of  the  property  therein  located,  to  the  whole  value 
thereof. 

(b)  When  the  property  of  such  public  utility  is  lo- 
cated in  more  than  one  county  in  this  state,  the  assessed 
value  thereof  shall  be  apportioned  by  the  commission  be- 
tween the  several  counties  and  the  taxing  districts  therein, 
in  the  proportion  which  the  property  located  therein,  bears 
to  the  entire  value  of  the  property  of  such  public  utility  as 
ascertained  and  valued,  as  herein  provided,  so  that  to  each 
county  and  each  taxing  district  therein,  there  shall  be  ap- 
portioned such  part  of  the  entire  valuation  as  will  fairly 
equalize  the  relative  value  of  the  property  therein  located 
to  the  whole  value  thereof. 

(c)  When  the  property  of  such  public  utility,  re- 
quired to  be  assessed  by  the  provisions  of  this  act,  is  located 
in  more  than  one  state,  the  assessed  value  thereof  shall  be 
apportioned  by  the  commission  in  such  manner  as  will  fairly 
and  equitably  determine  the  principal  sum  for  the  value 
thereof  in  this  state,  and  after  ascertaining  such  value  it 
shall  be  apportioned  by  the  commission,  as  herein  provided. 

Section  5447.  On  the  second  Monday  of  July,  the 
CertOlcd  to  commission  shall  certify  such  apportionment  to  the  auditor 
»di»n.  °'  ^^^^  county  in  which  any  of  the  property  of  the  public 

utility  is  located. 


Enliy  on 
dupliotte. 


Section  5448.  The  county  auditor  shall  place  the  ap- 
portioned value  on  the  tax  list  and  duplicate  and  taxes  shall 
be  levied  and  collected  thereon,  in  the  same  manner  and 
at  the  same  rate,  as  other  personal  property  in  the  taxing 
district  in  question. 

Verified  itite-  SECTION  5449.     On  or  before  the  first  day  of  August, 

"™^  ??..""  annually,  every  express,  telegraph  and  telephone  company, 
doing  business  in  this  state,  under  the  oath  of  the  person 
■  constituting  such  company,  if  a  person,  or  under  the  oath 
of  the  nre^ident,  secretarv,  treasurer,  superintendent  or 
chief  officer  in  this  state  of  such  association  or  corporation, 
if  an  association  or  corporation  shall  make  and  file  with  the 
comnwssion  a  statement,  in  such  form  as  the  commission 
may  prescribe. 

Cited  as  tn  nrior  lecislatioii  on  the  siiliieet  of  taxations 
Express  Co,  v,  Poe.  SI  Fed,  475.  fi  0.  F.  D.  190. 

If  an  expresR  comnanv  has  filed  a  statement,  and  the  8ii<litor 
hts  assessed  an  nnlawfi'l  lax  on  the  cross  receints  alone,  which 
the  company  has  oaid  under  orote"!t.  an  action  will  lie  to  recover 
whatever  the  amount  thris  naid  in  ma"  he  in  excess  of  the  amount 
oronerlv  due:  Ratterman  v.  Express  Company.  4fl  O.  S  fi08:  see. 
to  the  same  effect.  TeleRraph  Co,  v  Mayer.  88  0.  S,  S21, 
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Section  5450.     Such  statement  shall  contain :  cmueou. 

1.  The  name  of  llie  company. 

2.  The  nature  of  the  company,  whether  a  person  or 
persons,  or  association  or  corporation,  and  under  the  laws 
of  what  state  or  country  organized. 

3.  The  location  of  its  principal  office. 

4.  The  name  and  postoffice  address  of  the  president, 
secretary,  auditor,  treasurer  and  superintendent  or  general 
manager. 

5.  The  name  and  posloffice  address  of  the  chief  of- 
ficer or  managing  agent  of  the  company  in  this  state. 

6.  The  number  of  shares  of  the  capital  stock. 

7.  The  par  value  and  market  value,  or  if  there  is  no 
market  vahie,  the  actual  value  of  its  shares  of  stock  on  the 
thirtieth  day  of  the  month  of  June  in  which  the  statement 
is  made,  the  amount  of  its  capital  stock  subscribed  and  the 
amount  thereof  actually  paid  in. 

8.  A  detailed  statement  of  the  real  estate  owned  by 
the  company  in  this  state,  where  situated,  and  the  value 
thereof  as  assessed  for  taxation. 

9.  A  full  and  correct  inventory  of  the  personal  prop- 
erty, including  moneys  and  credits,  owned  by  the  company 
in  this  state  on  the  thirtieth  day  of  the  month  of  June  in 
which  the  statement  is  made,  where  situated  and  the  value 
thereof. 

to.  The  total  value  of  the  real  estate  owned  by  the 
company  and  situated  outside  of  this  state. 

11.  The  total  value  of  the  personal  property  owned 
by  the  company  and  situated  outside  of  this  state. 

12.  The  total  amount  of  bonded  indebtedness  and  of 
indebtedness  not  bonded ;  the  gross  receipts  from  whatever 
source  derived  of  business  wherever  done,  for  the  year  end- 
ing on  the  thirtieth  day  of  June  next  preceding;  and  the 
total  gross  expenditures  for  such  year. 

13.  In  the  case  of  telegraph  and  telephone  companies, 
such  statement  shall  also  set  forth,  the  whole  length  of  their 
lines,  and  the  length  of  so  much  of  their  lines  as  is  with- 
out and  is  within  this  state,  which  shall  include  the  lines 
such  telegraph  and  telephone  companies  control  and  use 
under  lease  or  otherwise  and  the  miles  of  wire  in  each  tax- 
ing district  in  this  state. 

14.  In  the  case  of  telegraph  and  telephone  con^anies,  wiut  Mate- 
such  statement  shall  also  contain  the  entire  gross  receipts,  ^^J^' 
including  all  sums  earned  or  charged,  whether  actually  re- 
ceived or  not,  for  the  year  ending  the  thirtieth  day  of  June, 

from  whatever  source  derived,  whether  messages,  telephone 
tolls,  rentals,  or  otherwise,  for  business  done  within  this 
state,  including  the  company's  proportion  of  gross  receipts 
for  business  done  by  it  within  this  state  in  connection  with 
other  companies,  firms,  corporations,  persons  or  associations 
excluding  therefrom  all  receipts  derived  wholly  from  inter- 
state business  or  business  done  for  the  federal  government. 
Such  statement  shall  also  contain  the  total  gross  receipts 
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of  such  company,  for  such  period,  from  business  done  with- 
in this  state. 

15.  In  the  case  of  express  con^>anies,  such  statement 
shall  also  contain  the  entire  receipts,  including  all  sums 
earned  or  charged,  whether  actually  received  or  not,  from 
whatever  source  derived,  for  business  done  within  this  • 
state,  for  the  year  ending  the  thirtieth  day  of  June,  for  and 
on  account  of  such  company,  including  the  company's  pro- 
portion of  gross  receipts  for  business  done  by  it  within  this 
state  in  connection  with  other  companies,  firms,  corpora- 
tions, persons  or  associations,  excluding  therefrom  all  re- 
ceipts derived  wholly  from  interstate  business  or  business 
done  for  the  federal  government.  Such  statement  shall  also 
contain  the  total  gross  receipts  of  such  company,  for  such 
period,  from  business  done  within  this  state. 

16.  In  tlie  case  of  express  companies,  the  gross  re- 
ceipts for  the  year  ending  the  thirtieth  day  of  June,  from 
whatever  source  derived,  of  eacli  office  within  this  state, 
giving  the  name  of  each  office  in  this  state. 

17.  In  the  case  of  express  companies,  such  statement 
shall  also  contain  the  whole  length  of  the  lines  of  rail  and 
water  routes,  over  which  the  company  did  business  on  the 
thirtieth  day  of  June,  and  the  length  of  so  much. of  such 
lines  of  land  and  water  transportation  as  is  without  and 
within  this  state,  naming  the  lines  within  this  state. 

The  tax  herein  imposed  is  an  excise  tax  on  the  privilege  of 
carrying  on  the  business  specified  within  the  state:  Express  Co. 
v.  Stale,  55  0.  S.  69  {approving  and  following  Telegraph  Co.  v. 
Mayer,  28  O.  S.  521). 

The  lecislature  may  impose  upon  an  express  eomoany  a  tax 
based  upon  the  amount  received  for  business,  without  reduction 
for  amounts  paid  by  the  company  to  railroads  for  transportation, 
which  did  not  begin  and  end  within  the  state:  State  v.  Express 
Co.,  2  O.  N.  P.  98.  3  O.  D.  (N.  P.)  336  (affirmed.  Express  Co.  v. 
State,  55  O.  S.  69). 

For  taxation  of  tel^raph  companies,  see  Telegraph  Co.  v. 
Mayer,  28  O.  S.  521. 

Section  5451.  On  the  first  Monday  in  September,  of 
each  year,  the  commission  shall  ascertain  and  assess  the 
value  of  the  property  of  the  express,  telegraph  and  tele- 
phone companies  in  this  state. 

Section  5452.  In  determining  the  value  of  the  prop- 
erty of  s»ch  companies  in  this  state,  to  be  taxed  within  the 
state  and  assessed  as  herein  provided,  the  commission  shall 
be  guided  by  the  value  of  the  property  as  determined  by  the 
value  of  the  entire  capital  stock  of  the  companies,  and  such 
other  evidence  and  rules  as  will  enable  such  commission  to 
arrive  at  the  true  value,  in  money,  of  the  entire  property 
of  such  companies  within  this  state,  in  the  proportion  which 
such  property  bears  to  the  entire  property  of  the  companies, 
as  determined  by  the  value  of  the  capital  stock  thereof,  and 
such  other  evidence  and  rules. 
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Section  5453.     Before  the  assessment  of  the  property 

of  any   express,   telegraph   or  telephone   company   is   de- 
termined, any  company  or  person  interested  shall  have  the 
right,  on  wntten  application  to  appear  before  the  commis-  H«Miii«. 
sion  and  be  heard  in  the  matter  of  the  valuation  of  the 
property  of  any  company  for  taxation. 

Section  5454.  Between  the  date  herein  fixed  for  the 
assessment  of  the  property  of  any  such  company  for  taxa- 
tion by  the  commission,  and  the  date  herein  fixed  for  the 
certification  by  the  commission  of  the  apportioned  valuation 
to  the  several  coimties,  the  commission  may,  on  the  applica- 
tion of  any  interested  person  or  company,  or  on  its  own 
motion,  correct  the  assessment  or  valuation  of  the  property 
of  any  such  company,  in  such  manner  as  will,  in  its  judg- 
ment, make  the  valuation  thereof  just  and  equal. 

Under  a  former  provision.  G.  C.  258  a] 
of  assessments :  Bankint;  Co.  v.  Hubbard,  2 
D,  279. 

Errors  in  assessing  the  tax  cannot  be  corrected  by  the  courts 
until  the  remedies  provided  by  statute  for  obtaining  such  correc- 
tions have  first  been  exhausted :  State  v.  Express  Co.,  2  O.  N.  P. 
98,  8  O.  D.  (N.  P.)  326  (affirmed,  Express  Co.  v.  State,  65 
O,  S.  e».) 

Section  5455.     The  commission  shall  deduct  from  the   D«<iuetloiu. 
total  value  of' the  property  of  each  express,  telegraph  and 
telephone  company  in  this  state,  the  value,  as  assessed  for 
taxation  of  any  real  estate  situated  within  this  state  and 
owned  by  such  company. 

Gted:  Sute,  ex  rel.,  v.  Jones,  51  O.  S.  498. 

Section  5456.  The  value  of  the  property  of  telegraph 
and  telephone  companies  of  this  state,  after  deducting  the 
value  of  the  real  estate,  shall  be  aoportioned  by  the  commis- 
sion among  the  several  counties  through  or  into  which  the 
lines  of  such  telegraph  or  telephone  companies  run,  so  that 
to  each  county  shall  be  apportioned  such  part  of  the  entire  AppottiaiiiBes 
valuation  as  will  equalize  the  relative  value  of  the  property 
of  the  company  therein,  in  proportion  to  the  whole  value 
of  the  propertv  of  the  company  in  the  state,  and  in  the  pro- 
portion that  the  length  of  the  lines  of  wire  owned  by  the 
companv  in  the  county,  bears  to  the  whole  length  of  the 
lines  of  wire  in  all  the  counties  in  the  state,  and  to  each 
city,  village  and  taxing  district,  or  part  thereof,  therdn. 

Section  5457.  The  value  of  the  property  of  express 
comnanies  shall  be  apportioned  by  the  commission  among 
the  several  counties  in  which  the  comnanv  does  business,  in 
the  nror>ortion  that  the  gross  receipts  in  each  county,  bear 
to  the  entire  gross  receipts  in  all  the  coimties  in  the  state, 
and  to.  each  city,  village  and  taxing  district,  or  part  thereof, 
therein, 
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Section  5458.  On  the  third  Monday  of  September, 
the  commission  shall  certify  to  the  county  auditor  the 
amount  apportioned  to  his  county  and  to  each  city,  village, 
township  or  other  taxing  district  therein. 

Section  5459.  The  county  auditor  shall  place  the  ap- 
portioned valuation  on  the  tax  list  ^nd  duplicate,  and  taxes 
shall  be  levied  and  collected  thereon,  at  the  same  rate  and 
in  the  same  manner,  as  taxes  are  levied  and  collected  on 
other  personal  property  in  the  taxing  district  in  question. 

SEtTiON  5460.  Public  utilities  shall  not  be  required  to 
make  returns  under,  nor  be  governed  by  the  provisions  of 
sections  fifty-four  hundred  and  four,  fifty-four  hundred 
and  five  and  fifty-four  hundred  and  six  of  the  General  Code. 

,„_-  Section  5461.     When  a  public  utility  or  corporation 

-T-f.'i"'*^  fails  to  make  any  report  or  furnish  any  statement,  which  it 
OR  of  report'  IS  Tcquired  to  make  or  furnish,  to  the  commission,  or  makes 
or  itBtement.  ^  retum  or  Statement  of  a  portion  only  of  the  gross  re- 
ceipts or  gross  earnings,  which  it  is  required  by  law  to 
make  or  return,  and  fails  to  make  retum  or  statement  of 
the  remainder,  or  fails  to  report  a  part  or  all  of  its  taxable 
property,  or  report  the  same,  or  part  thereof,  according  to 
its  true  value  in  money,  the  commission  shall  ascertain,  as 
nearly  as  practicable,  the  gross  receipts  or  gross  earnings, 
or  omitted  portion  of  the  same,  or  taxable  property,  or 
omitted  part  of  the  same,  or  such  as  was  not  reported  ac- 
cording to  its  true  value  in  money,  that  should  have  been 
reported  or  returned  by  such  public  utility  or  corporation, 
and  certify  such  gross  receipts  or  gross  earnings,  or  the 
value  of  such  property,  so  ascertained,  as  required  in  this 
act,  with  respect  to  its  gross  receipts,  gross  earnings  and 
DomrBite  cor-  property  of  public  utilities  and  corporations.  When  a  do- 
poranoni.  mcstic  Corporation  makes  a  report  of  a  portion  only  of  its 
subscribed  or  issued  and  outstanding  capital  stock,  the  com- 
mission shall  ascertain,  as  nearly  as  practicable,  the  omitted 
portion  thereof,  that  should  have  been  reported  by  such 
corporation,  and  certify  such  additional  amount,  as  re- 
quired in  this  act,  with  respect  to  the  certification  of  the 
subscribed  or  issued  and  outstanding  capital  stock  of  domes- 
ForeiRQ  corpo-  tlc  Corporations,  When  a  foreign  corporation  makes  a  re- 
rations,  port  to  the  commission  of  a  portion  only  of  the  property 
owned  and  used  or  business  done  by  it  in  this  state,  or 
makes  a  report  of  a  fictitious  or  excessive  amount  of  prop- 
erty owned  and  used  or  business  done  by  it  outside  of  this 
state,  or  makes  a  report  of  a  portion  only  of  it';  total  author- 
ized capital  stock,  which  it  is  required  by  law  to  make,  the 
commission  shall  ascertain,  as  nearly  as  practicable,  the 
total  amount  of  property  owned  and  used  and  business 
done  bv  such  foreign  corporation  in  this  state,  and  the  total 
amount  of  property  owned  and  used  and  business  done  by 
such  foreign  corporation  outside  of  this  state,  and  the  pro- 
portion of  the  total  authorized  capital  stock  of  such  cor- 
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poration,  represented  by  property  owned  and  used  and 
business  done  in  this  state,  and  certify  such  Corrected 
amount,  or  the  difference  between  such  corrected  amount 
and  the  amount  that  may  have  previously  been  certified,  as 
required  in  this  act,  with  respect  to  the  certification  of  the 
proportion  of  tlie  authorized  capital  stock  of  foreign  cor- 
porations, represented  by  property  owned  and  used  and 
business  done  by  such  corporations  in  this  state.  When  a  siccriug  car 
sleeping  car,  freight  line  or  equipment  company  fails  to  J^."*'*^' 
make  any  report  or  statement,  which  it  is  required  to  make 
or  furnish,  to  the  commission,  or  makes  a  return  or  state- 
ment of  a  portion  only  of  its  total  authorized  capital  stock, 
or  of  the  value  of  its  shares  of  stock,  or  of  its  real  estate 
owned  either  within  or  without  this  state,  or  of  the  num- 
ber and  value  of  the  cars  owned  or  leased  by  it  and  the 
daily  average  number  of  cars  operated  in  this  state,  or  the 
length  of  the  lines  of  railway  over  which  the  company  runs 
its  cars  within  this  state,  or  makes  a  return  or  statement 
of  a  fictitious  or  excessive  length  of  lines  of  railway  over 
which  the  company  runs  its  cars  without  this  state,  the 
commission  shall  ascertain,  as  nearly  as  practicable,  the 
amount  of  the  capital  and  property  of  any  such  company 
owned  and  used  in  this  state,  and  the  amount  of  capital 
and  property  of  such  company  owned  and  used  outside  of 
this  state,  and  the  proportion  of  the  capital  stock  of  any 
such  company  representing  capital  and  property  thereof 
owned  and  used  in  this  state,  as  provided  in  this  act,  and 
shall  certify  such  amount  so  ascertained,  as  required  in 
this  act,  with  respect  to  the  certification  of  the  amount  and 
value  of  the  proportion  of  the  capital  stock  of  such  com- 
panies representing  capital  and  property  owned  and  used 
by  them  in  this  state.  The  power  and  duty  of  the  conimis-  po,,,,  extend* 
sion,  above  provided  for,  shall  extend  to  preceding  years  ">  pMcodiof 
in  such  manner  as  that  the  commission  shall,  for  such  year  ^"^ 
or  years  preceding  the  year  in  which  the  inquiries  are 
made,  and  omissions  ascertained,  certify  such  omitted 
amounts,  so  ascertained,  as  required  in  this  act,  with  re- 
spect to  such  companies,  in  which  event  such  omitted 
amounts  shall  be  taxed  at  the  rate  of  taxation  belonging 
to  the  year  or  years  in  which  the  failure  or  omission  oc- 
curred, in  the  case  of  property,  and  in  all  other  cases  the 
amount  of  the  tax  or  fee  upon  such  omitted  amounts  shall 
be  calculated  upon  the  amount  so  ascertained  by  the  com- 
mission, at  the  rate  provided  by  law,  for  such  year  or 
years:  provided,  however,  that  the  power  and  duty  of  the 
commission  with  respect  to  property  shall  extend  only  to 
the  five  years  next  preceding  the  year  in  which  such  in- 
quiries and  corrections  are  made,  and  not  in  any  event 
prior  to  the  year  1911,  except  where  no  property  of  a 
company  has  been  returned  or  assessed  in  any  such  year 
or  years. 

Section  5462.     Annually,  between  the  first  and  thirty- 
first  days  of  May,  every  sleeping  car,  freight  line  and  equip- 
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ment  company,  doing  business  or  owning  cars  which  are 
operated  in  this  state,  shall  under  the  oath  of  the  person 
constituting'  such  company,  if  a  person,  or  under  the  oath 
Verified  lUte-  °^    ^^^    president,    secretary,    treasurer,    superintendent   or 
ment  chief  officer  in  this  state  of  such  association  or  corporation, 

if  an  association  or  corporation,  make  and  tile  with  the  com- 
mission a  statement  in  such  form  as  the  commission  may 
prescribe. 

soicment  SECTION  5463.     Such  Statement  shall  contain: 

''^""**'°*  ^'     '^^^  name  of  the  company. 

2.  The  nature  of  the  company,  whether  a  person  or 
persons  or  association  or  corporation,  and  under  the  laws 
of  what  state  or  country  organized. 

3.  The  location  of  its  principal  office. 

4.  The  name  and  postoffice  address  of  the  president, 
secretary,  auditor,  treasurer  and  superintendent  or  gen-, 
eral  manager. 

5.  The  name  and  postoffice  address  of  the  chief  of- 
ficer and  managing  agent  of  the  company  in  this  state. 

6.  The  number  of  shares  of  capital  stock. 

7.  The  par  and  market  value,  or,  if  there  is  no  market 
value,  the  actual  value  of  the  shares  of  stock  on  the  first 
day  of  May- 

8.  A  detailed  statement  of  the  real  estate  owned  by 
the  company  in  this  state,  where  situated,  and  the  value 
thereof  as  assessed  for  taxation. 

9.  The  total  value  of  the  real  estate  owned  by  the 
company  and  situated  outside  of  this  state. 

10.  The  whole  length  of  the  lines  of  railway  over 
which  the  company  runs  its  cars,  and  the  length  of  so 
much  of  such  lines  as  is  without  and  is  within  this  state. 

11.  The  whole  number  and  value  of  the  cars  owned 
or  leased  by  the  company  classifying  the  cars  according  to 
kind,  and  the  daily  average  number  of  cars  operated  in  this 
state. 

Section  5464.  In  the  case  of  an  equipment  company, 
such  statement  shall  also  contain  the  whole  number  and 
value  of  the  cars  owneil  and  leased  by  the  company,  classify- 
ing the  cars  according  to  kind ;  the  whole  length  of  the  lines 
of  railway,  wherever  located,  operated  by  the  companies, 
naming  them,  to  which  cars  owned  by  such  equipment  com- 
pany are  leased,  and  the  length  of  so  much  of  such  lines 
as  is  without  and  within  this  stale,  givinfr  the  name  and 
location  of  the  lines  wholly  or  partially  within  this  state. 

Vaiiotiim.  Section  5465.     On  the  first  Monday  in  July,  the  com- 

mission shall  ascertain  and  determine  the  amount  and  value 
of  the  proportion  of  the  capital  stock  of  sleeping  car. 
freight  line  and  equipment  companies,  representing  capital 
and  property  of  such  companies  owner!  and  used  in  this 
state,  and  in  so  determining  shall  be  guided  in  each  case 
by  the  proportion  of  the  capital  stock  of  the  company  rep- 
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resenting  rolling  stock,  which  the  miles  of  railroad  over 
which  such  company  runs  cars,  or  its  cars  are  run  in  tliis 
state,  bear  to  the  entire  number  of  miles  in  this  state  and 
elsewhere  over  with  such  company  runs  cars,  or  its  cars 
are  run,  and  such  other  rules  and  evidence  as  will  enable 
the  commission  to  determine,  fairly  and  equitably,  the 
amount  and  value  of  the  capital  stock  of  such  company 
representing  capital  and  property  owned  and  used  in  this 
state. 

Sectioj;  5466.  Before  the  amount  and  value  of  the 
capital  stock  of  any  company  representing  capital  and  prop- 
erty owned  and  used  in  this  state  is  determined,  any  com- 
pany or  person  interested  shall  have  the  right,  on  written 
application,  to  appear  before  the  commission  and  be  heard  Hcarinx. 
in  the  matter  of  such  determination. 

Section  5467.  Between  the  date  herein  fixed  for  fix- 
ing the  amount  and  value  of  the  capital  stock  of  any  com- 
pany representing  capital  and  property  owned  and  used  in 
this  state,  and  the  date  herein  fixed  for  the  certification  to 
the  auditor  of  state  of  such  amount,  the  commission  may, 
on  the  application  of  any  person  or  company  interested,  or 
on  its  own  motion,  review  and  correct  its  action  in  such  coirecdoiu. 
manner  as  it  deems  just  and  proper. 

Section   5468,     On  the  first  Monday  in-  August,  of  certified  to 
each  year,  the  commission  shall  certify  such  amount  to  the  "udkor  of 
auditor  of  stale,  who  shall  charge  a  sum  in  the  nature  of  an 
excise  tax,  to  be  collected  from  each  sleeping  car,  freight   e^j^  ^x, 
line  and  equipment  company,  doing  business  or  owning  cars 
which  are  operated  in  this  state,  to  be  computed  by  taking 
one  and  two-tenths  per  cent,  of  the  amount  fixed  by  the 
commission  as  the  value  of  the  portion  of  the  capital  stock 
representing    the   capital   and   property   of    each    company 
owned  and  used  in  this  state. 

Section  5469.     On  or  before  the  first  day  of  Septem- 
ber of  each  year,  the  auditor  of  state  shall  certify  to  the 
treasurer  of  state,  as  herein  provided,  for  collection  from   collection  by 
each  sleeping  car,  freight  line  and  equipment  company,  do-   'reasurer  of 
ing  business  or  owning  cars   which  are  operated  in  this 
state,  the  amount  so  charged. 

Section  5470.  Each  public  utility,  except  express,  tele- 
graph and  telephone  companies,  and  street,  suburban  and 
interurban  railroad  and  railroad  companies,  doing  busi- 
ness in  this  state,  shall,  annually,  on  or  before  the  first  day 
of  August,  and  each  street,  suburban  and  interurban  rail- 
road and  railroad  company,  shall,  annually,  on  or  before 
the  first  day  of  September,  under  the  oath  of  the  per.son  ^^^^^  ^^^^^ 
constituting  such  company,  if  a  person,  or  under  the  oath  mmt, 
of  the  president,  secretary,  treasurer,  superintendent  or 
chief  officer  in  this  state,  of  such  association  or  corporation. 
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if  an  association  or  corporation,  make  and  file  with  the  com- 
mission a  statement  in  such  form  as  the  commission  may 
prescribe. 

Section  5471.  The  statement,  provided  for  in  the  pre- 
ceding section,  shall  contain ; 

1.  The  name  of  the  company. 

2.  The  nature  of  the  company,  whether  a  person  or 
persons  or  association  or  corporation,  and  under  the  laws 
of  what  state  or  country  organized. 

3.  '  The  location  of  its  principal  office. 

4.  The  name  and  postoffice  address  of  the  president, 
secretary,  auditor,  treasurer  and  superintendent  or  gen- 
eral manager. 

5.  The  name  and  postoffice  address  of  the  chief  officer 
or  managing  agent  of  the  company  in  this  state. 

Section  5472.  In  the  case  of  each  railroad  company, 
such  statement  shall  also  contain  the  entire  gross  earnings, 
including  all  sums  earned  or  charged,  whether  actually  re- 
ceived or  not,  for  the  year  ending  on  the  thirtieth  day  of 
June  next  preceding,  from  whatever  source  derived,  for 
business  done  within  this  state,  excluding  therefrom  all 
earnings  derived  wholly  from  interstate  business  or  busi- 
ness done  for  the  federal  government.  Such  statement  shall 
also  contain  the  total  gross  earnings  of  such  company  for 
such  period  in  this  state  from  business  done  within  this 
state. 

Section  ';473.  In  the  case  of  each  street,  suburban  or 
intern rban  railroad  company,  such  statements  shall  also 
contain  the  entire  gross  earnings,  including  all  sums  earned 
or  charged,  whether  actually  received  or  not,  for  the  year 
ending  on  the  thirtieth  day  of  June  next  preceding,  iiom 
whatever  source  derived,  for  business  done  within  this 
state,  excluding  therefrom  all  earnings  derived  wholly  from 
interstate  business  or  business  done  for  the  federal  govern- 
ment. Such  statement  shall  also  contain  the  total  gross 
earnings  of  such  company  for  such  period  in  this  state 
from  business  done  within  this  state. 

Section  5474.  In  the  case  of  all  such  public  utilities 
except  railroad,  street,  suburban  and  interurban  railroad 
companies,  such  statement  shall  also  contain  the  entire 
gross  receipts  of  the  company,  including  all  sums  earned 
or  charged,  whether  actually  received,  or  not.  from  what- 
ever source  derived,  for  business  done  within  this  state  for 
the  year  next  preceding  the  first  day  of  May,  including  the 
company's  proportion  of  gross  receipts  for  business  done  by 
it  within  this  state  in  connection  with  other  companies, 
firms,  corporations,  persons  or  associations,  but  this  shall 
not  apply  to  receipts  from  interstate  business,  or  business 
done  for  the  federal  government.  Such  statement  shall  also 
contain  the  total  gross  receipts  of  such  company  for  such 
period  in  this  state  from  business  done  within  this  state. 
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Section  5475.  On  the  first  Monday  of  September  the 
commission  shall  ascertain  and  determine  the  entire  gross  re-  vaimHon 
ceipts  of  each  electric  light,  gas,  natural  gas,  pipe  line,  water-  <JeMf™ined. 
works,  messenger  or  signal,  union  depot,  heating,  cooling 
and  water  transportation  company  for  business  done  with- 
in this  state  for  the  year  then  next  preceding  the  first  day 
of  May,  and  of  each  express,  telegraph  and  telephone  ccan- 
pany  for  business  done  within  this  state  for  the  year  end- 
ing on  the  thirtieth  day  of  June,  excluding  therefrom,  as 
to  each  of  the  companies  named  in  this  section,  all  receipts 
derived  wholly  from  interstate  business  or  business  done 
for  the  federal  government. 

Section  5476.  The  amount  so  ascertained  by  the  com- 
mission, in  such  instance,  for  the  purposes  of  this  act,  shall 
be  the  gross  receipts  of  such  electric  hght,  gas,  natural  gas, 
pipe  line,  waterworks,  express,  telegraph,  telephone,  mes- 
senger or  signal,  linion  depot,  heating,  cooling  or  water 
transportation  companies  for  business  done  within  this  state 
for  such  year. 

Section  5477.  On  the  first  Monday  of  October,  the 
commission  shall  ascertain  and  determine  the  gross  earnings 
as  herein  provided,  of  each  railroad  company  whose  line  is 
wholly  or  partially  within  this  state,  for  the  year  ending 
on  the  thirtieth  day  of  June  next  preceding,  excluding  there- 
from all  earnings  derived  wholly  from  interstate  business 
or  business  done  for  the  federal  government.  The  amount 
so  ascertained  by  the  commission  shall  be  the  gross  earnings  Gnm  tun- 
of  such  railroad  company  for  such  year.  *"*• 

Section  5478.  On  the  first  Monday  of  October,  the 
commission  shall  ascertain  and  determine  the  gross  earnings, 
as  herein  provided,  of  each  street,  suburban  and  interurban 
railroad  company  whose  line  is  wholly  or  partially  within 
this  state,  for  the  year  ending  on  the  thirtieth  day  of  June 
next  preceding,  excluding  therefrom,  as  to  each  of  the  com- 
panies named  in  this  section,  all  earnings  derived  wholly 
from  interstate  business  or  business  done  for  the  federal 
government.  The  amount  so  ascertained  by  the  commission 
shall  be  the  gross  earnings  of  such  street,  suburban  or  inter-  gtom  wa- 
urban  railroad  company  for  such  year.  ''■'* 

Sectiox  5479.     Before  the  gross  receipts  or  earnings 
of  any  such  public  utility  are  determined,  any  company,  or 
person  interested,  shall  have  the  right,  on  written  applica- 
tion, to  appear  before  the  commission  and  be  heard  in  the  Hearing, 
matter  of  such  determination. 

Section  5480.  Between  the  dates  herein  fixed  "for  the 
determination  of  the  amount  of  the  gross  receipts  or  earn- 
ings of  any  such  public  utiHtv,  and  the  dates  herein  fixed 
for  the  certification  to  the  auditor  of  state  of  such  amount, 
as  provided  in  this  act.  the  commission  may,  on  the  appli- 
cation of  any  person  or  company  interested,  or  on  its  own  comBtion^ 
motion,  review  and  correct  its  findings. 
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Section  5481.  On  the  first  Monday  of  October  the 
commission  shall  certify  to  the  auditor  of  state,  the  amount 
of  the  gross  receipts  so  determined,  of  electric  light,  gas, 
natural  gas,  pipe  line,  waterworks,  express,  telegraph,  tele- 
phone, messenger  or  signal,  union  depot,  heating,  cooling 
and  water  transportation  companies,  for  the  year  covered 
by  its  annual  report  to  the  commission,  as  required  in  this 
act. 

Section  5482.  On  the  first  Monday  of  November  the 
commission  shall  certify  to  the  auditor  of  state  the  amount 
of  the  gross  earnings  so  determined  of  each  street,  suburban 
and  interurban  railroad  and  railroad  company  for  the  year 
ending  on  the  thirtieth  day  of  June  next  preceding. 

Section  5483.  In  the  month  of  October,  annually,  the 
auditor  of  state  shall  charge,  for  collection  from  each  elec- 
tric light,  gas,  natural  gas,  waterworks,  telephone,  messen- 
ger or  signal,  union  depot,  heating,  cooling  and  water  trans- 
portation company,  a  sum  in  the  nature  of  an  excise  tax, 
for  the  privilege  of  carrying  on  its  intra-state  business,  to 
be  computed  on  the  amount  so  fixed  and  reported  by  the 
coinmission  as  the  gross  receipts  of  such  company  on  its 
intra-state  business  for  the  year  covered  by  its  annual  re- 
port to  the  commission,  as  required  in  this  act,  by  taking 
one  and  two-tenths  per  cent,  of  all  such  gross  receipts, 
which  tax  shall  not  be  less  than  ten  dollars  in  any  case. 

Section  .S4R4.  In  the  month  of  November,  the  auditor 
of  state,  shall  charge,  for  collection  from  each  street,  sub- 
urban and  interurban  railroad  company,  a  sum  in  the  nature 
of  an  excise  tax,  for  the  privileee  of  carrying  on  its  intra- 
state business,  to  be  comouted  on  the  amount  so  fixed  and 
renorted  to  him  by  the  commission  as  the  gross  earnings 
of  such  comnanv  on  its  intra-sfate  business  for  the  year 
covered  bv  its  annual  reoort  to  the  commission,  as  renuired 
in  this  act.  hv  taVing  one  and  two-tenths  per  cent,  of  all 
gross  earnings,  which  tax  shall  not  be  less  than  ten  dollars 
in  any  case. 

For  the  continuation  of  thii  subject,  see  chapter  8,  G.  C  5485 
to  5591,  and  chapter  9,  G.  C.  5522  to  5524, 

Whether  a  given  railway  is  a  commercial  or  an  interurban  road 
must  be  determined  from  its  method  of  operation  and  the  char- 
acter of  business  which  it  carries  on,  and  not  exclusively  from  its 
charter;  and  a  road  which,  nrior  to  the  advent  of  electricity  as  a 
motive  power,  was  chartered  as  a  steam  or  commercial  road,  and 
was  built  and  operated  for  a  considerable  period  as  a  narrow 
gauge  Steam  road,  but  was  subsequently  electrified,  and  is  now 
operated  in  all  respects  as  an  interurban  road,  will  be  re«;arded  tor 
purposes  of  taxation  under  the  excise  law  as  an  interurban  rather 
than  a  steam  road:     Railroad  v.  Poland,   10  O,   N.  P.   (N.  S.)  fiI7, 

A    road   onlj-   eight   miles   long,    over   which   but   < 
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taw,  tiotwithstandinK  the  company  was  chartered  for  the  purpose 
of  acquiring  right  of  way  and  huilding,  equipping,  maintaining 
and  operating-  a  railway  to  transport  freight,  passengers,  express 
and  mail  and  do  a  general  railway  business.  But  wlicre  a  road 
carried  on  a  part  of  its  business  as  an  interurban  road  and  the 
remainder  as  a  steam  road,  the  excise  tax  will  be  assessed  against 
the  company  in  its  two  capacities:  Railroad  v.  Poland,  10  O. 
N.  P.    (N.  S.)  617. 
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Section  5485.  In  the  month  of  October,  the  auditor 
of  state  shall  charge  for  collection,  from  each  exjiress  and 
telegraph  company,  a  sum  in  the  nature  of  an  excise  tax, 
for  the  privilege  of  carrying  on  its  intra-state  business,  to 
be  computed  on  the  amount  so  fixed  and  reported  to  him 
by  the  commission  as  the  gross  receipts  of  such  company 
on  its  intra-state  business  for  the  year  covered  by  its  an- 
nual report  to  the  commission,  as  required  in  this  act, 
by  taking  two  per  cent,  of  all  such  gross  receipts,  which 
tax  shall  not  be  less  than  ten  dollars  in  any  case. 

SErTiON  5486.  In  the  month  of  November,  the  auditor 
of  state  shall  charge  for  collection,  from  each  railroad  com- 
pany, a  sum  in  the  nature  of  an  excise  tax,  for  the  privilege 
of  carrying  on  its  intra-state  business,  to  be  computed  on 
the  amount  so  fixed  and  reported  to  him  by  the  commission 
as  the  gross  earnings  of  such  company  on  its  intra-state 
business  for  the  year  covered  by  its  annual  report  to  the 
commission,  as  reouired  in  this  act,  by  taking  four  per 
cent,  of  all  such  gross  earnings,  which  tax  shall  not  be 
less  than  ten  dollars  in  any  case. 

Whether  a  eiven  railway  is  a  commercial  or  an  intenirban 
road  must  be  determineil  from  its  method  of  operation  and  the 
rharacier  of  bi'siness  which  it  carries  on.  and  not  exclusively  from 
its  charter ;  and  a  road  which,  orior  to  the  advent  of  electricitv 
rn  a  motive  oower  was  chartered  as  a  ■steam  or  commercial  road. 
and  was  built  and  operated  for  a  considerable  period  as  a  narrow 
lautt  steam  road,  bill  was  subsequently  electrified  and  is  now  oper- 
ated in  all  resnects  as  an  internrban  road,  will  be  reniarded  for  pur- 
noses  of  taxation  under  the  excise  law  as  an  internrban  rather  than 
a  steam  road:     Railrnad  v.  Poland.  10  O.  N.  P.  (N.  S.)  617. 

A  road  only  eio'bt  m'les  lontr  over  which  but  one  car  is  oper- 
ated, which  is  propelled  bv  electricity  taken  from  a  trolley  wire. 
is  an  internrban  road  within  (he  meaninor  of  the  excise  tax  law. 
notwith  Stan  dine  the  companv  was  chartered  for  the  ourpose  of 
acquirinor  rltrht  of  wav.  ,ind  bnildins',  equlnpine.  maintainm^  and 
operatinir  a  railway  tn  Iransoort  freleht.  oassenirers,  express  and 
mail  and  dr>  a  general  railway  hnsine's.     Rnt  where  a  road  carried 
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t  part  of  its  business  as  an  interurban  and  the  remainder  as  a 
m  road,  the  excise  tax  will  be  assessed  against  the  company 
ts  two  capacities:     Railroad  v.   Poland,   10   0.   N.   P.    (N.   S.) 

A  former  stamte  (K.  S.  -Jola;  act  of  April  15,  1889),  which 

lired  every  corporation  operating  a  railway  within  the  state  to 

the  commissioner  of  railroads  and  telegraph  a  fee  of  tt.W 


Ohio  constitution ;     Railway  v.  State.  49  0.  S. 

Section  5487.  In  the  month  of  October,  the  auditor 
of  state  shall  charge  for  collecticm,  from  each  pipe  line 
company,  a  sum  in  the  nature  of  an  excise  tax,  for  the  priv- 
ilege of  carrying  on  its  intra-state  business,  to  be  computed 
on  the  amount  so  iixed  and  reported  to  him  by  the  commis- 
sion, as  the  gross  receipts  of  such  company  oh  its  intra- 
state business  for  the  year  covered  by  its  annual  report  to 
the  commission,  as  required  in  this  act,  by  taking  four  per 
cent,  of  all  such  gross  receipts,  which  tax  shall  not  be  less 
than  ten  dollars  in  any  case. 

Section  5488.     After  determining  the  amount  of  taxes 
or  fees  payable  to  the  state,  as  provided  in  this  act,  the  audi- 
tor of  state  shall  thereupon  prepare  proper  duplicates  and 
reports,  and  certify  them   to  the  treasurer  of   state   for  SSllSw  ^ 
collection.  ■«««■ 

Upon  the  receipt  of  such  duplicate,  the  treasurer  shall 
notify  each  company  chained  with  taxes  or  fees  thereon,  of   NoHec  ot 
the  amount  due  from  it.  **™" 

Section  5489.     The  treasurer  of  state  shall  proceed  to 
collect  such  taxes  and   render  a  daily  itemized  statement   i^j  gt^t^ 
to  the  auditor  of  state  of  the  amount  of  taxes  or  fees  col-  '"^^"' 
lected  and  the  name  of  the  company  from  whom  collected, 
under  all  provisions  of  this  act. 

Section  5490.  Nothing  contained  in  this  act  shall 
exempt  or  relieve  electric  light,  gas,  natural  gas,  pipe  line,  other  con- 
waterworks,  street,  suburban  or  interurban  railroad,  express,  p*"!*' "« 
tel^raph,  telephone,  messenger  or  signal,  union  depot,  rail- 
road, heating,  cooling,  sleeping  car,  freight  line,  equipment 
and  water  transportation  companies  from  the  assessment 
and  taxation  of  their  property  in  the  manner  authorized 
and  provided  by  law. 

Section  5492,  Such  taxes  or  fees  and  penalties  thereon 
may  be  recovered  by  an  action  in  the  name  of  the  state,   Action  tor  re- 
which  may  be  brought  in  the  court  of  common  pleas  of  gj;^™''  ^ 
Franklin  county,  or  of  any  county,  in  which  such  corpora-  where. 
tion  has  an  office  or  place  of  business,  or  in  which  such 
public  utility  is  doing  business,  or  the  line  of  any  street, 
suburban  or  interurban  railroad  company  or  railroad  com- 
pany is  located,  and  such  court  of  common  pleas  shall  have 
jurisdiction  of  such  action   regardless  of  the  amount  in- 
volved therein.    The  attorney  general,  on  request  of  the 
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coimnission,  shall  institute  such  action  in  the  court  of  com- 
mon pleas  of  Franklin  county,  or  of  any  of  such  counties 
as  the  commission  may  direct.  In  any  such  action  it  shall 
be  sufficient  to  allege  that  the  tax,  fee  or  penalty  sought 
to  be  recovered,  stands  charged  on  the  delinquent  duplicate 
of  the  treasurer  of  state,  and  that  the  same  has  been  un- 
paid for  a  period  of  thirty  days  after  having  been  placed 
thereon.  Sums  recovered  in  any  such  action  shall  be  paid 
into  the  state  treasury,  to  the  credit  of  the  general  revenue 
fund. 

Section  5494.  This  act  shall  not  be  so  construed  as 
to  require  any  municipal  corporation  within  this  state  to 
make  any  return  or  pay  any  taxes  under  any  provisions  of 
this  act. 

Section  5507.     If  a  public  utility  or  corporation,  re- 
quired to  file  a  report  by  any  provision  of  this  act,  fails  or 
neglects  to  make  such  report,  as  required  herein,  it  shall 
PouUr.  be  subject  to  a  penalty  of  ten  dollars  per  day  for  each  day's 

omission  after  the  time  limited  in  this  act  for  making  such 
report. 

Section  5509.     If  a  corporation,  wherever  organized, 
required  by  the  provisions  of  this  act,  to  file  any  report  or 
returns  or  to  pay  any  tax  or  fee,  either  as  a  public  utility 
or  as  a  corporation,  organized  under  the  laws  of  this  state, 
for  profit  or  as  a  foreign  corporation  for  profit  doing  busi- 
ness in  this  state  and  owning  or  using  a  part  or  all  of  its 
capital  or  plant  in  this  state,  or  as  a  sleeping  car,  freight 
F»iinre  to        ''"*  "r  equipment  company,  fails  or  neglects  to  make  any 
report  cr  par    such  report  or  return  or  to  pay  any  such  tax  or  fee  for 
tBtet  ot'        ninety  days  after  the  time  prescribed  in  this  act  for  making 
such  report  or  return  or  for  paying  such  tax  or  fee,  the 
commission  shall  certify  such  fact  to  the  secretary  of  state, 
C^ceiution      ^^^  secretary  of  state  shall  thereupon  cancel  the  articles 
of  artidei.       of  incorporation  of  any  such  corporation  which  is  organized 
under  the  laws  of  this  state,  by  appropriate  entry  upon 
the  margin  of  the  record  thereof,  or  cancel  the  certificate 
of  authority  of  any  such  foreign  corporation  to  do  business 
in  this  state  by  proper  entry.     Thereupon  all  the  powers, 
privileges  and  franchises  conferred  upon  such  corporations, 
by  such  articles  of  incorporation  or  by  such  certificate  of 
authority,  shall  cease  and  determine.     The  secretary  of  state 
shall  immediately  notify  such  domestic  or  foreign  corpora- 
tion of  the  action  taken  by  him. 

Section  5510.     Any  person  or  persons  who  shall  exer- 
cise, or  attempt  to  exercise,  any  powers,  privileges  or  fran- 
chises, under  the  articles  of  incorporation  or  certificate  of 
authority,  after  the  same  are  cancelled,  as  provided  in  sec- 
Pj^jK^^  tion  one  hundred  and   twenty  {G.  C.  5509)  of  this  act  shall 

be  fined  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars. 
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Section  5511.  Any  corporation  whose  articles  of  in- 
corporation or  certificate  of  authority,  to  do  business  in 
this  state,  has  been  cancelled  by  the  secretary  of  state,  as 
provided  in  section  one  hundred  and  twenty  (G.  C.  5SC9) 
of  this  act,  upon  the  hling,  within  two  years  after  such  can- 
cellation, with  the  secretary  of  state,  of  a  certificate  from  the 
commission  that  it  has  complied  with  all  the  requirements  of 
this  act  and  paid  all  taxes,  fees  or  penalties  due  frtHn  it. 
and  upon  the  payment  to  the  secretary  of  state  of  an  addi- 
tional penalty  of  one  hundred  dollars,  shall  be  entitled  again 
to  exercise  its  rights,  privileges  and  franchises  in  this  state,  Rein«Memmt. 
and  the  secretary  of  state  shall  cancel  the  entry  made  by 
him  under  the  provisions  of  section  one  hundred  and  twenty 
(G.  C.  5509)  of  this  act,  and  shall  issue  his  certificate  en- 
titling such  corporation  to  exercise  its  rights,  privileges  and 
franchbes. 

Section  5512.  In  addition  to  all  other  remedies  for 
the  collection  of  any  taxes  or  fees  due,  under  the  provisions 
of  this  act,  the  attorney  general,  shall,  upon  the  request  of  Action  by 
the  ccHnmission,  whenever  any  taxes,  fees  or  penalties- due,  J^|^^ 
under  this  act,  from  any  public  utility  or  corporation,  shall 
have  remained  unpaid  for  a  period  of  ninety  days,  or  when- 
ever any  corporation  or  public  utility  has  failed  or  neglected 
for  ninety  days  to  make  or  file  any  report  or  return,  re- 
quired by  this  act,  or  to  pay  any  penalty  for  failure  to 
make  or  file  such  report  or  return,  apply  to  the  common 
pleas  court  of  Franklin  county,  or  of  any  county  in  the 
state  in  which  such  public  utility  or  corporation  is  located 
or  has  an  office  or  place  of  business,  for  an  injunction  to 
restrain  such  public  utility  or  corporation  from  the  trans- 
action of  any  business  within  this  state,  until  the  payment 
of  such  taxes  or  fees  and  penalties  thereon,  or  the  making 
and  filling  of  such  report  or  return-  and  payment  of  penal- 
ties for  failure  to  make  or  file  such  report  or  return,  and 
the  costs  of  such  application,  which  shall  be  fixed  by  the 
court.  Such  petition  shall  be  in  the  name  of  the  state,  and 
if  it  is  made  to  appear  to  the  court,  upon  hearing,  that 
such  public  utility  or  corporation  has  failed  and  neglected, 
for  ninety  days,  to  pay  such  taxes,  fees  or  penalties  there- 
on, or  to  make  or  file  such  reports  or  returns,  or  to  pay  such 
penalties  for  failure  to  make  or  file  such  reports  or  returns, 
such  court  of  common  pleas  shall  grant  and  issue  such  in- 
junction. All  actions  brought  under  this  act  shall  have 
precedence  over  any  civil  cause  of  a  different  nature  pend- 
ing in  such  court,  and  the  court  of  common  pleas  shall  al- 
ways be  deemed  open  for  the  trial  of  any  such  action 
brought  therein. 

Section  5517.     Any  bank,  public  utility  or  corporation 
may  be  heard  by  the  commission  upon  the  question  as  to  Hariiw. 
the  correctness  of  any  determination,  finding  or  order  of 
the  commission  after  the  same  has  been  made.     Application 
to  the  commission  for  a  review  of  any  determination  find-   Review. 
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ing  or  order  by  it  made,  must  be  filed  within  sixty  days 
after  the  passage  oi  this  act,  or  within-  sixty  days  from  the 
date  of  the  certification  thereof  by  the  commission  to  the 
proper   officer.      The   commission,   upon   such   appHcation, 

j^_jj^^^  may  make  such  correction  in  its  determination,  finding  or 

order,  as  it  may  deem  proper,  and  its  decision  in  the  mat- 
ter shall  be  final.  Such  correction  shall  be  certified  to  the 
proper  official,  who  shall  correct  his  records  and  duplicates 
in  accordance  therewith.  In  case  any  such  bank,  public 
utility  or  corporation   has   paid   the   tax   or   fee  assessed 

MiHiw.  against  it  under  mistake,  and  such  mistake  is  corrected  by 

the  commission,  upon  application  so  filed,  so  that  the  amount 
due  from  such  bank,  public  utility  or  corporation,  under 
such  corrected  determination,  finding  or  order,  is  less  than 
the  amount  of  the  taxes  or  fees  paid,  the  county  auditor  or 
the  auditor  of  state,  as  the  case  may  be,  shall  upon  cer- 
tificate of  such  correction,  as  herein  provided,  draw  his  war- 
rant on  the  treasurer,  in  favor  of  the  bank,  public  utility 
or  corporation,  for  the  amount  so  erroneously  paid  by  it. 
The  county  treasurer  or  the  treasurer  of  state,  as  the  case 
may  be,  shall  pay  such  warrant ;  and  there  is  hereby  appro- 
priated from  the  genera!  revenue  fund  of  any  such  county 
and  from  the  geenral  revenue  fund  of  the  state,  not  other- 
uise  appropriated,  such  amount  as  may  be  necessary  to 
pay  such  warrants. 

Section  5518.  An  incorporated  company,  whether  for- 
eign or  domestic,  owning  or  operating  a  public  utility  in 
this  state,  and  as  such  required  by  law  to  file  reports  with 
the  tax  commission  and  to  pay  an  excise  tax  upon  its  gross 
receipts  or  gross  earnings  as  provided  in  this  act,  and  in- 
iDiunoce  surance,  fraternal  beneficial,  building  and  loan,  bond  in- 
n^^wd!'  vestment  and  other  corporation,  required  by  law  to  file  an- 
nual reports  with  the  superintendent  of  insurance  shall  not 
be  subject  to  the  provisions  of  sections  one  hundred  and 
six  to  one  hundred  and  fifteen,  (G,  C.  5495  to  5504)  inclu- 
sive, of  this  act. 

Section  5519.  A  corporation  shall  not  be  required  to 
nuw?J  uSi"^  file  its  first  annual  report  under  sections  one  hundred- and 
upw  of  lix  six  to  one  hundred  and  fifteen  (G.  C.  5495  to  5504)  indu- 
^u*^  £S^  sive,  of  this  act,  until  the  proper  monrfi,  hereinbefore  pro- 
pontiini.  vided,  for  the  filing  of  such  report,  next  following  the  ex- 

piration of  six  months  from  the  date  of  its  incorporation  or 
admission  to  do  business  in  this  state. 

Section  5520.    The  mere  retirement  from  business  or 

Dinaimioo  no  Voluntary  dissolution  of  a  domestic  or  foreign  corporation, 

^m'wment   without  filing  the  certificate,  provided  for  in  sections  eleven 

or  filing  thousand  nine  hundred  and  seventy-four,  eleven  thousand 

"^°^  nine  hundred  and   seventy-five  and  eleven  thousand  nine 

hundred  and  seventy-six  of  the  General   Code,  shall  not 

exempt  it  from  the  requirements  to  make  reports  and  pay 

fees  or  taxes  in  accordance  with  the  provisions  of  this  act. 
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Section  5521.    In  case  of  dissolution  or  revocation  of 
its  charter,  on  the  part  of  a  domestic  corporation,  or  of  the 
retirement  from  business  in  this  state,  on  the  part  of  a  for- 
eign corporation  the  secretary  of  state  shall  not  permit  a 
certificate  of  such  action  to  be  filed  with  him  unless  the  wba  certi- 
commission  shall  certify  that   all   reports,   required  to  be  S3uS<«'mw 
made  to  it  have  been  filed  in  pursuance  of  law,  and  that  be  eied. 
all  taxes  or  fees  and  penalties  theron  due  from  such  cor- 
poration have  been  paid. 
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franchise  tax  on  corporations. 

Sbction. 


Section  5522.     Every  corporation  or  public  utility  re- 
quired, by  the  provision  of  this  act,  to  make  returns,  state- 
ments or  reports  to  the  commission,  shail  file  therewith,  in 
AffidiTiM  u      such   fonn  as  the  commission  may  prescribe,  an  affidavit 
monlj  OT         subscribed  and  sworn  to  by  a  person  or  officer  having  knowl- 
jwoperty  lo       edge  of  the  facts  therein  set  forth,  setting  forth  that  such 
"onr      °°'      corporation  or  public  utility  has  not,  during  the  preceding 
year,  directly  or  indirectly  paid,  used  or  ofiered,  consented 
or  agreed  to  pay  or  use,  any  of  its  money  or  property  for, 
or  in  aid  of  any  political  party,  committee  or  organizaritMi, 
or  for,  or  in  aid  of  any  candidate  for  political  office  or  for 
nomination  for  any  such  office,  or  in  any  manner  used  any 
of  its  money  or  property  for  any  political  purpose  what- 
ever, or  for  the  reimbursement  or  indemnification  of  any  per- 
FooD  ore-        son  or  persons  for  moneys  or  property  so  used.     Such  forms 
coomunod       °'  affidavit  as  the  commission  may  prescribe  shall  be  at- 
■nd  nwde  pirt  tached  to  or  made  a  part  of  the  return,  statement  or  report 
required  to  be  made  by  such  corporation  or  public  utility 
under  any  provision  of  this  act. 

Section  5525.  The  provisions  of  section  one  hundred 
and  twenty,  one  hundred  and  twenty-one,  one  hundred  and 
twenty-two,  one  hundred  and  twenty-three  and  one  hun- 
dred and  twenty-four  (G.  C.  5509;  5510;  5511;  5512  and 
Appliotion  at  S5I3)  0^  this  act,  shall  apply  to  any  public  utility  or  corpo- 
precedioB  iBfr  ration  whlch  for  two  years  prior  to,  and  for  ninety  days 
from  and  after,  the  passage  of  this  act,  shall  fail  to  pay  any 
taxes  or  fees  or  penalties  thereon,  due  from  it  to  the  state 
of  Ohio,  or  to  make  or  file  any  report  or  return,  required 
by  law,  or  to  pay  any  penalty  provided  by  law  for  failure  to 
make  or  file  any  report  or  return  required  by  law. 
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Section  5650.  The  lawful  authorities  of  a  county,  Le»y  to  p>r 
city,  or  township  which  have  subscribed  to  the  capital  stock  f™°J,^^d 
of  a  railroad  c(»npany  and  have  issued  its  bonds  or  other  subKription. 
securities  for  the  payment  of  such  subscription,  may  levy 
or  cause  to  be  levied,  annually,  on  the  taxable  property 
thereof,  within  five  years  next  before  the  principal  of  such 
bonds,  or  other  securities  are  payable,  if  the  market  price 
of  the  stock  of  such  railroad  company  is  less  than  seventy- 
five  percent,  on  its  par  value,  such  tax,  not  exceeding  one 
mill  on  the  dollar,  as  will  be  sufiicient  to  balance  the  dis- 
count on  the  railroad  stock  held  by  such  county,  city  or 
township,  by  the  time  such  bonds  may  become  due.  The 
proceeds  of  such  taxes  shall  form,  with  such  stock,  a  sinking 
fund,  and  be  invested  in  the  purchase  of  the  bonds  issued 
by  such  county,  city  or  township,  or  in  other  safe  and  pro- 
ductive securities,  and  be  applied  only  to  the  payment  of  tiie 
bonds  so  issued.     (R.  S.  Sec.  2831.) 
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SBCTtOH.                                                                                   I  S»onOK. 

HTt.    Collectian  of  lu  of  tnnrienE  tradci.  CUm.    Unlawful  to  act  as  ipvt,  etc.,   for  cer- 

M7G.    Ajitnt  of  upreu  or  tclegrapfa  company  tain  companici   when    taxes  arc   unpaid. 

10  pay  taxc* '  thereof .  HTT.    Railroad    company    ihall    not    tranaport 

I  anything  for  such  company. 

Collection  of  SECTION  5674.     When  the  county  auditor  certifies  to 

tt«  of^n-  the  county  treasurer  the  amount  of  tax  assessed  upon  a 
return  made  by  or  for  a  transient  trader,  under  chapter 
three  of  this  title,  the  treasurer  shall  forthwith  enter  it 
upon  the  duplicate  and  notify  such  trader  of  the  amount 
assessed.  If  he  neglects  or  refuses  to  pay  the  amount  within 
twenty-four  hours  after  receiving  such  notice,  the  treasurer 
shall  collect  it  by  any  process  or  proceeding  authorized  in 
a  case  of  delinquent  personal  proper^  tax.     (R.  S.  Sec. 

2841.) 

A«ent  of  ez-  SECTION  5675.     The  agent  of  an  express  or  telegraph 

napti  Hm?"^    company  shall  retain  in  his  hands  and  pay  to  the  county 

pany  to  par     treasurer,  the  amount  of  all   taxe?  assessed  against  such 

Ian*  thereo .    compjujy^     jj,  default  of  such  payment,  the  treasurer  shall 

collect  the  tax   as   in   other  cases   of   delinquent  personal 

property  tax.    When  there  is  more  than  one  such  agent  of 

the  same  company  in  one  county,  the  agent  thereof  in  the 

principal  city,  or  village  of  sucih  county,  may  assume  the 

payment  of  such  tax,  and  upon  so  doing,  the  other  agents 

in  the  county  shall  not  be  required  to  retain  funds  to  pay 

the  tax.     (R.  S.  Sec.  2842.) 

Where  a  corporation  is  assessed  on  its  gross  receipts,  under 
the  provisions  of  "an  act  for  the  assessment  and  taxation  of  ex- 

fress  and  telegraph  companies"  (see  G.  C.  5485  as  numbered  in 
03  V,  224),  and  pays  such  assessment  to  avoid  the  penalties  and 
disabilities  incurred  by  a  refusal  to  pay,  but  under  protest,  and 
after  notifying  the  treasurer  Chat  an  action  would  be  brought  to 
recover  back,  such  payment  is  not  voluntary,  and  an  action  may 
be  maintained  to  recover  back  the  amount  so  paid,  if  the  tax  is 
illegal;    Telegraph  Co.  v.  Mayer.  2R  O.  S.  521. 

Unlawful  to  Section  5676.     If  the  taxes  assessed  against  an  ex- 

act aa  aceni,  press,  telegraph,  telephone,  or  insurance  company,  in  any 
.'f-  '^9f.  county  in  this  state,  remains  due  anil  unpaid  to  the  treasurer 
of  the  county,  for  twenty  days  after  the  time  provided  by 
law  for  the  payment  therof,  no  person  or  corporation,  shall 
act  as  agent,  or  transact  any  business  for  such  company  so 
in  default,  until  the  tax.  interest,  and  penalty  are  paid, 
(R,  S,  Sec,  2843.) 

A  payment  to  the  county  treasurer,  by  an  'express  company, 
of  an  illeftal  tax  on  its  <rros3  receipts  from  interstate  business, 
under  protest,  and  with  notice  of  an  Intention  to  bring  action  to 
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recover  back  the  amount  paid,  is  an  involuntary  paynient  wlien 
made  to  avoid  the  pena.ltie3  imposed  by  this  seciiott,  and  an  action 
may  be  maintained  to  recover  back  the  amount  so  paid.  Sucb 
(layment  of  the  illegal  tax,  under  protest  and  with  notice,  becomes 
mvoluntary  by  reason  of  the  danger  of  destruction  to  the  de- 
faulting  company's  business,  through  the  refusal  of  others  to  con- 
vey or  carry  oackages,  parcels,  or  merchandise,  for  the  company, 
on  account  of  the  statutory  penalties  for  conveying  the  same; 
Ratterman  v.  Express  Co.,  49  0.  S.  608. 

Section  5677.     After  the  default  in  payment  of  taxes   s^urotd  ea 
named  in  the  next  preceding  section,  a  railroad  company  gi"i,^',S 
which,  directly  or  indirectly,  conveys  or  carries  for  such   thins  fo» 
defaulting  express,  telegraph,  telephone,  or  insurance  com-   ^,07. 
pany,  a  package  of  money,  merchandise,  or  other  articles, 
or  transmits  a  telegraphic  message,  after  having  notice  of 
such  default,  for  each  offense  shall  forfeit  and  pay  a  sum 
equal  to  the  amount  of  such  tax  due  and  unpaid,  with  the 
interest  and  penalty  thereon,  to  be  recovered  by  an  action  in 
the  name  of  the  state,  in  the  county  where  the  tax  is  as- 
sessed, with  costs  of  suit.     (R,  S.  Sec.  2843.) 
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M«2.    UutiCB  o(  carrier!  and  omiera  a(  Mock 

USS.    Penally- 

fieS4.    Certain     infected     cattle     ihill     not     be 
brousht  into  this  atate. 

Section  5832.  Railway  companies  and  owners  of 
steamboats,  used  in  conveying  live  stock,  and  oiA^ners  of 
stock-yards  and  other  premises  occupied  by  such  stock,  im- 
mediately upon  the  discovery  of  a  contagious  disease  among 
stock  occupying  such  cars,  boats,  yards  or  other  premises, 
shall  take  all  possible  measures  to  prevent  such  diseased 
stock  from  communicating  contagion  and  cause  such  cars, 
boats,  yards  and  premises  to  be  thoroughly  dUsinfected 
before  they  shall  be  occupied  by  other  stock.     (R.  S.  Sec, 

4212.) 

If  infected  or  diseased  animals  are  shipped  into  this  state 
and  are  in  the  possession  of  the  stockyard  company,  which  did 
not  cause  them  so  to  be  shipped  and  which  received  them  without 
knowledge  of  such  diseased  or  infected  condition,  such  stocWard 
company  is  not  liable  under  this  and  the  following  section:  Neal 
V.  Stockyards  Co.,  12  O-  D.  (N,  P.)  533, 

This  section  is  a  oolice  regulation  for  the  protection  of  the 
public  at  large ;  and  as  such  it  should  be  construed  liberally : 
Neal  V.  Stockyards  Co..  12  O.  D.  <N.  P.)  533  (reversed,  on 
another  point  in  Neal  v.  Stockyards  Co.,  1  O.  C.  C.  (N.  S.)  13,  15 
O.  C  D.  299). 

Section  5833.  A  corporation  or  company,  their  offi- 
cers and  employes,  or  an  individual  violating  the  provisions 
of  the  next  preceding  section  shall  forfeit  not  exceeding 
five  hundred  dollars  to  the  state  of  Ohio,  and  be  liable  for 
all  damages  occasioned  thereby.     (R.  S.  Sec.  4212.) 

Section  5834.  A  person  shall  not  bring  into  this  state 
cattle  infected  with  "Texas  or  Spanish  fever",  pleuro- 
pneumonia, rhinderpest  or  other  contagious  diseases,  or 
cattle  liable  to  impart  such  fever  or  disease  to  other  cattle ; 
but  this  section  shall  not  affect  common  carriers  who  are 
not  the  owners  of  such  cattle.  Whoever  violates  the  pro- 
visions of  this  section  shall  be  liable  to  any  person  injured 
by  bringing  such  cattle  into  the  state  for  loss  occasioned 
thereby,  in  addition  to  other  penalties  provided  by  law. 
(R.  S.  Sec.  4210.) 
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TAXATION. 
SacnoN. 
WTG.    Riilwiy  companies  opentins  buffet  can. 

ani.   Pcoahx. 

eOee.    C.  O.  D.  ibipmeBtt. 

Section  6075.     A  railway  corporation  which  maintains  luiimj  Con- 
or conducts  dining  or  buffet  cars  upon  a  train  in  which  SJJbuffet"' 
spirituous,  vinous,  mah  or  other  intoxicating  liquor  is  dis-  car*, 
pensed  within  this  state  or  permits  them  to  be  so  maintained 
or  conducted,  shall  be  assessed  annually  by  the  auditor  of 
state  and  pay  into  the  state  treasury  on  or  before  the  tenth 
day  of  June,  the  sum  of  one  thousand  dollars  if  such  railway 
corporation  maintains,  operates  or  controls  not  to  exceed 
two  hundred  miles  of  railway  within  this  state,  and  the  sum 
of  fifteen  hundred  dollars,  if  it  maintains,  operates  or  con- 
trols over  two  hundred  miles  of  railway  within  this  state. 
(98  V.  100  §  3a.) 

Section  6076.  If  such  railway  company  neglect  or  Fenhr. 
refnse  to  pay  such  assessment  when  due,  it  shall  be  liable 
for  such  assessment,  with  a  penalty  of  fifty  per  cent,  in 
addition  thereto  to  be  recovered  in  an  action  brought  in 
the  name  of  the  state  of  Ohio  by  the  attorney-general  in  any 
court  of  record  in  any  county  of  this  state  in  which  a  line 
of  such  railway  corporation  runs,     (98  v.  100  §  3a.) 

Section  6098.     Sales  of  intoxicating  liquor  to  be  paid  c  o.  D,  ^tp- 
for  on  delivery,  commonly  called  C.  O.  D.  shipments,  shall   "*'"* 
be  held  to  be  made  at  the  place  of  destination,  or  where  the 
money  is  paid  or  the  goods  delivered.     (99  v.  475  §  21a.) 

Prior  to  the  enactment  of  this  statute  is  was  held  that,  pur- 
suant to  specific  instructions  from  the  purchaser,  Roods  sold  were 
forwarded  to  him  by  express,  marked  C.  O,  D.,  the  express  com- 
pany was  the  a^ent  of  [he  purchaser  to  receive  said  goods  from 
the  seller,  and  the  a^ent  of  the  seller  was  to  receive  their  price 
from  the  purchaser,  and  upon  deliverv  to  the  carrier,  title  to  the 
jjoods  passed  to  the  purchaser,  although  he  was  not  entitled  to 
their  actual  possession  until  he  paid  or  tendered  the  purchase  price. 
The  sale  was  complete  when  the  ttoods  were  delivered  to  the 
carrier,  and  (he  place  of  sale  was  the  place  of  delivery  to  it; 
State  V.  Mullin.  78  O.  S.  358  faffirmins;  Mullen  v.  State,  10  O.  C  C. 
(N.  S.  417).  90  0.  C.  D.  251.) 

Where  a  letter  solicitinfr  an  order  for  the  sale  of  liquor 
provides,  as  a  condition  of  sale,  that  the  person  solicited,  on  re- 
ceiving the  liquor,  has  the  option  to  accept  or  not,  and  to  send 
the  price  named  only  in  case  he  approves  the  ^ods  and  con- 
cludes to  purchase,  otherwise  to  return  them  at  the  sender's  ex- 
pense, such  approval  and  conclusion  to  purchase  are  necessary  to 
complete  a  sale.  Therefore,  the  solicitation  is  for  a  sale  to  be 
completed  In  the  countv  of  the  residence  or  business  of  the  one 
solicited,  and  orosecution  for  violation  of  the  act  is  properly  con- 
ducted in  such  coimty  fsee  G,  C.  132231 ;  Hayner  v.  State,  88 
0.  S,  178. 
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Section  6246.  A  child  working  in  or  in  connection 
with  a  factory,  workshop,  business  office,  telephone  or  tele- 
graph office,  restaurant,  bakery,  hotel,  apartment  house, 
mercantile  or  other  establishment  or  in  the  distribution  or 
transmission  of  merchandise  or  messages,  who  appears  to 
to  the  inspector  of  workshops  and  factories  to  be  under  the 
l^al  age,  or  refuses  to  give  to  such  inspector  his  or  her 
name,  age  and  place  of  residence,  shall  be  forthwith  con- 
ducted by  such  inspector  to  the  office  of  the  judge  of  the 
juvenile  or  probate  court  for  examination.  If  such  inspec- 
tor is  in  doubt  as  to  the  physical  fitness  of  a  boy  under  six- 
teen years  of  age,  or  a  girl  under  eighteen  years  of  age 
found  working  in  or  in  connection  with  any  of  such  estab- 
lishments, or  in  the  distribution  or  transmission  of  mer- 
chandise or  messages,  he  shall  require  a  certificate  signed 
by  a  medical  officer  of  the  board  of  health  certifying  that 
such  child  is  of  sound  health  and  physically  able  to  perform 
the  work  or  service  such  child  is  required  to  do.  Such  cer- 
tificate shall  be  signed  by  the  child  in  whose  name  it  is 
issued  in  the  presence  of  the  officer  issuing  it,  and  such 
examination  shall  be  made  and  certificate  issued  without 
expense  to  said  child.     (99  v.  30  §  1.) 

The  statutory  provision  prohibiting  the  employment  of  girls 
under  eighteen  for  more  than  eight  hours  per  day  is  valid  and  con- 
stitutional (see  G.  C.  12996)  :  Bolton  v.  State,  11  O.  C.  C.  (N.  S.) 
473.  21  O.  C.  D.  14. 

A  former  statute  with  reference  to  the  employment  of  minon 
at  night  (see  G.  C.  13001,  et  seq.)  was  held  (o  be  valid  as  in  exercise 
of  the  police  pow?r:     Slate  v.  Roed?fer,  5  O,   N.   P.   (N.  S.)   337. 
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laiA.    Don  not  apply  to  oil  weJI. 

«nT.     FLambau  hiitt  prohibiud;  othei  rcfu- 

aiS.    Prorin. 
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Section  6311.  An  owner  of  land  when  he  drills  a 
well  for  the  production  of  petroleum  oil,  natural  gas  or 
mineral  water  on  his  own  land  and  the  owner  of  any  land 
and  any  contractor  for  such  drilling  where  a  well  is  drilled 
by  contract  with  the  owner  of  the  land,  or  a  lessee,  owner 
of  any  land,  by  virtue  of  a  lease,  when  such  lessee  drills 
any  such  well  on  land  held  by  him  under  lease,  and  any  con- 
tractor for  such  drilling  where  the  well  is  drilled  by  con- 
tract with  the  lessee  of  land,  or  any  other  person  drilling 
any  such  well,  whether  such  owner,  lessee,  contractor  or 
other  person  be  a  person,  co-partnership  or  corporation, 
before  drilling  into  the  oil  or  gas  bearing  sand  or  rock  or 
after  drilling  through  the  oil  or  gas  bearing  sand  or  rock 
shall  incase  such  well  with  good  and  sufficient  wrought  iron  steej  or 
or  steel  casing  so  as  to  exclude  all  surface  water  and  fresh  J^**"  "'"' 
or  salt  water,  from  any  part  of  such  well,  penetrating  the 
oil  or  gas  bearing  sand  or  rock. 

Referred  to:    Siler  v.  GUss  Co..  21  O.  C.  C.  284,  11  O.  C  D. 

784. 

Section  6312,  The  owner  or  operator  of  any  such  well 
of  a  depth  of  more  than  eighteen  hundred  (1800)  feet, 
who  intends  to  abandon  or  cease  operating  it,  shall,  before  Atamionnient 
drawing  the  casing  therefrom,  securely  fill  such  well  with  requiremeow. 
rock  sediment  to  the  top  of  the  oil  or  gas  bearing  sand  or 
rock,  and  shall  then  cause  a  wooden  plug  to  be  placed  upon 
such  rock  sediment  and  securely  driven  with  a  stem,  having 
a  rig  or  machine  moved  in  for  the  purpose;  and  shall  care- 
fully measure,  for  the  purpose  of  making  certain  that  such 
wooden  plug  is  properly  placed  at  the  point  above  desig- 
nated, and  shall  then,  if  the  casing  will  permit,  fill  in  upon 
said  wooden  plug  with  two  hundred  (200)  feet  of  rock 
sediment ;  or  up  to  the  bottom  of  said  casing. 

After  the  casing  has  been  drawn  from  such  well,  a 
wooden  plug  or  iron  ball  of  sufficient  size  shall  he  placed   uw  of  iron 
in  such  a  manner  as  to  rest  upon  the  shoulder  made  hy  the  '^'■ 
casing,  and  at  least  fifty  (50)  feet  of  rock  sediment  shall 
be  placed  upon  such  wooden  plug  or  iron  ball. 
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Wells  of  less  depth  than  eighteen  hundred  (1800)  feet 
shall  be  filled  to  a  point  200  feet  above  the  oil  or  gas  bear- 
ing sand  or  rock,  with  rock  sediment  or  with  mortar  com- 
posed of  two  parts  of  sand  and  one  part  of  cement,  the 
same  to  be  thoroughly  tamped  so  as  to  fill  the  well,  and 
upon  which  a  wooden  plug  shall  be  driven  that  will  com- 
pletely fill  the  hole.  After  the  casing  has  been  drawn  from 
such  well  a  wooden  plug  or  iron  ball  of  sufficient  size  to 
fill  the  hole  shall  be  placed  in  such  manner  as  to  rest  upon 
the  shoulder  made  by  the  casing,  and  at  least  fifty  (50) 
feet  of  rock  sediment  placed  upon  said  wooden  plug  or  iron 
ball. 

No  owner  or  operator  of  any  oil  well  or  wells  shall  per- 
mit said  well  or  wells  to  stand  for  a  period  of  more  Uian 
three  months  or  to  remain  without  dilligently  pumping  or 
flowing  the  same  for  a  period  of  more  than  three  months. 
Should  any  such  owner,  operator  or  lessee  of  any  such  well 
or  wells  allow  the  same  to  so  remain  for  such  period  without 
diligently  prosecuting  the  work  of  operating  the  same, 
which  neglect  might  be  injurious  to  the  adjacent  land  and 
well  owner  by  flooding  the  oil  and  gas  bearing  sand  with 
fresh  or  salt  water  from  leaks  in  the  casing  in  such  well, 
and  on  notice  to  such  owner  or  operator  of  such  well  or 
wells  to  operate  or  prevent  such  leaks  in  such  casing  and 
prevent  the  oil  or  gas  bearing  rock  from  being  flooded  from 
said  well  or  wells,  any  owner  or  lessee  of  any  adjoining 
land  or  adjacent  land,  shall  have  the  right  to  proceed 
against  said  party  or  parties  for  the  penalty  of  one  thou- 
sand dollars  as  provided  in  said  section  6319  of  this  chap- 
ter, and  in  the  mode  and  manner  therein  provided,  and 
there  shall  be  no  homestead  or  other  exemptions  allowed 
against  the  recovery  thereof. 

The  lessee  under  an  oil  and  gas  lease  who  complies  with  this 
section,  may  draw  and  remove  the  casing,  tubing  and  the  drive 
pipe  from  a  well  which  oroduces  neither  oil  nor  gas  in  paying 
quantities  at  anv  time  prior  to  the  expiration  of  the  lease.  Such 
tubing,  casing  and  drive  pipe  do  not  become  part  of  the  realty, 
and  mav  be  removed  by  the  lessee.  Siler  v.  Glass  Co.,  21  O,  C.  C 
284.  11  'O.  C.  D.  784. 

When  an  oil  or  gas  well  is  about  to  be  abandoned,  or  oper- 
ation thereof  cease,  this  section  requires  that,  before  drawing'  the 
casing  therefrom,  it  shall  be  securely  filled  in  such  manner  as 
shall  prevent  the  surface  or  fresh  water  from  penetrating  to  the 
oil  or  gas-hearing  rock,  and  also  as  shall  prevent  the  gas  and  oil 
from  escaping  therefrom.  To  comply  with  this  statute,  it  is  re- 
quired that  the  necessary  filling  be  done  while  the  casing  yet  re- 
mains in  the  well;  and  a  petition  for  the  violation  of  this  statute 
need  not  aver  that  the  casing  has  been  drawn :  State,  ex  rel.,  v. 
Gas  Co..  53  O.  S.  347. 

The  nrovision  pi  a  gas  and  oil  lease  requiring  the  lessees 
"to  commence  a  test  oil  or  gas  well"  within  ninety  days,  is  suf- 
ficiently complied  with  where  a  test  well  was  begun  and  com- 
pleted at  the  designated  olace  within  ninety  days  and  the  existence 
of  oil  ascertained,  notwithstanding  the  well  was  immediatelv 
plugged  and  the  casing  withdrawn  and  there  were  no  further  oper- 
ations on  the  lease  for  several  months:  Stahl  y.  Van  Vleck,  12 
O.  C.  D.  (N.  S.l  553.  20  O.  C.  D.  755. 
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Section  6313.  If  such  lessee,  or  any  contractor  under 
him  or  other  person  operating  such  well  fails  to  comply  or 
inefficiently  complies  with  the  next  preceding  section,  the 
owner  of  Che  land  upon  which  such  well  is  situated,  may 
comply  therewith.  If  all  the  persons  whose  duty  it  is  to 
plug  and  fili  such  well  fail  to  so  fill  or  inefficiently  so  fill 
such  well,  the  owner  of  such  land  or  any  person,  the  owner 
of  adjoining  land  or  lands  adjacent  to  the  lands  on  which 
any  such  well  is  located,  or  the  lessee  of  any-  such  lands 
under  a  lease  for  oil  or  gas,  after  written  demand  therefor 
to  any  of  such  persons  may  enter  and  take  possession  of 
such  well  and  fully  comply  with  such  section.  Any  court  court  acttos. 
of  competent  jurisdiction  of  the  county  where  such  woll 
is  situated,  upon  the  application  of  the  owner  or  lessee  oi 
such  land  or  the  owner  or  lessee  of  lands  adjoining  or  adja- 
cent to  the  lands  on  which  such  well  is  located,  may  enjoin 
the  removal  of  the  derrick,  boilers,  fixtures,  machinery 
and  equipment  used  for  the  drilling  or  operation  of  sudi 
well  when  it  is  made  to  appear  to  the  court  that  the  owner 
or  person  having  the  same  in  charge  is  about  to  or  will  re- 
move the  same  before  phigging  and  tilling  such  well  as  pro- 
vided in  the  next  preceding  section.  The  plaintiff  shall  not 
be  required  to  give  an  injunction  bond  in  any  such  pro- 
ceeding. 

Section  6314.  The  reasonable  cost  and  expense  of  so  n„^^  ^ 
filling  such  well  shall  forthwith  be  paid  by  the  owner  of  J^:  i""" 
such  land,  if  such  owner  is  the  owner  of  the  well  or  by  the  "^ 
contractor  or  operator  drilling  or  operating  such  well  for 
or  under  such  owner,  and  all  such  persons  shall  be  jointly 
and  severally  liable  therefor;  if  such  well  is  drilled  by  a 
lessee  or  owner  by  virtue  of  a  lease  or  by  an  operator  or 
contractor  under  such  lessee,  such  cost  and  expense  shall 
forthwith  be  paid  by  such  lessee  or  the  operator  or  con- 
tractor drilling  or  operating  such  well  for  or  under  such 
lessee,  and  all  such  parties  shall  be  jointly  and  severally 
liable  therefor.  The  amount  of  such  cost  and  expense  shall 
be  a  lien  upon  the  fixtures,  machinery  and  appliances  used 
in  drilling  or  operating  such  well  and  leasdiold  or  other 
interest  of  the  lessee,  contractor  and  operator  and  upon  the 
interest  of  the  land  owner  in  the  land  upon  which  the  well 
is  situated,  if  such  well  owner  is  the  owner  of  such  well,  and 
may  be  recovered  and  enforced  against  the  owner,  lessee, 
contractor  or  operator  and  such  land  owner  in  the  order 
named.  No  such  interest  or  property  shall  be  exempt  frmn  j^^,  „,„,_. 
execution  under  any  law  of  this  state  or  be  held  or  claimed  tioiu. 
as  a  homestead  or  other  exemption  as  against  such  lien. 
The  court  of  common  pleas  of  the  county  in  which  such 
well  is  situated  shall  have  full  jurisdiction  to  try  and  de- 
termine the  amount  of  such  claim  and  enforce  the  lien 
thereof  upon  the  property  aforesaid  and  service  of  sum- 
mons may  be  made  upon  any  and  all  parties  liable  as  afore- 
said in  atiy  county  or  counties  of  this  state  in  which  they 
may  be  found  W  located ;  and  it  shall  not  be  necessary  for 
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the  party  brtngiDg  such  suit  or  action  to  all^e  in  the  pe- 
tition or  prove  oa  the  trial  that  any  of  the  water  from  such 
well,  either  surface,  fresh  or  salt  water  penetrated  the  oil 
or  gas  bearing  sand  or  rock  under  the  land  or  lands,  or  oil 
or  gas  lease  or  leases  on  the  land  or  lands  of  which  the 
plaintiff  may  be  the  owner  or  lessee. 

confidement  SECTION  6315.     A  pcrson,  co-partncrshlp  or  corpora- 

fn  ^muf"  *•**"'  *"  possession  as  owner,  lessee,  agent  or  manager  of  a 
ntiiiied.  well  producing  natural  gas,  in  order  to  prevent  the  gas 

wasting  by  escape,  shall  shut  in  and  confine  the  gas  therein, 
within  ten  days  after  penetrating  the  gas  bearing  rock,  until 
such  time  as  it  is  utilized  for  light,  fuel  or  power  purposes. 
(90  V.  25  §  3.) 

jj^^^  Section  6316,    The  provisions  of  the  next  preceding 

«ppir  to  (Hi      section  shall  not  apply  to  an  oil  well,     (90  v,  25  §  3.) 

piunbemu  SECTION  6317.     A  person,  co-partnership  or  corpora- 

U|htiip<o-       tion  shall  not  use  natural  gas  for  illuminating  purposes  on 
bibiud.  flambeau  lights ;  but  "jumbo"  burners  or  other  burners  con- 

suming no  more  gas  than  such  "jumbo"  burners  may  be  so 
used.  A  person,  co-partnership  or  corporation  consuming 
natural  gas  with  such  burners  in  the  open  air  or  in  or  around 
derricks,  shall  turn  it  off  not  later  than  eight  o'clock  in 
the  morning  of  each  day  such  lights  or  burners  are  used, 
and  shall  not  turn  on  or  relight  it  between  the  hours  of 
eight  o'clock  a.  m.  and  five  o'clock  p.  m.     (92  v.  78  §  4.) 

Provin.  Section  6318.    The  next  preceding  section  shall  not 

prohibit  the  burning  of  flambeau  lights  within  the  derrick 
of  a  drilling  well  or  for  lighting  the  streets  of  cities  and 
villages.     (92  v.  78  §  4.) 

Section  6319.    Any  person,  co-partnership  or  corpo- 
ration violating  any  provisions  of  section  6312  shall  be  liable 
p—. Hy.  to  a  penalty  of  one  thousand  dollars  to  be  recovered,  with 

costs  of  suit,  in  a  civil  action  in  any  court  of  competent 
jurisdiction  in  the  county  in  which  the  act  shall  have  been 
committed  or  omitted.  Such  suit  shall  be  brought  on  the 
relation  of  any  person,  co-partnership  or  corporation  own- 
ing the  land  or  lease  upon  which  any  such  well  is  located 
or  who  is  the  owner  or  lessee  of  land  adjoining  or  adja- 
cent to  the  land  on  which  such  well  is  located  or  is  the 
lessee  of  any  such  lands  under  a  lease  for  oil  or  gas.  Any 
such  person,  co-partnership  or  corporation  failing  for  a 
reasonable  time  to  bring  such  suit  after  any  such  violation 
and  to  prosecute  the  same,  with  all  convenient  speed,  such 
suit  may  be  brought  at  the  instance  of  any  other  resident 
of  this  state,  but  in  no  case  shall  the  party  bringing  such 
suit,  be  required  to  give  security,  or  be  liable  for  costs. 
Peniitr;  •  Such  penalty  shall  be  a  first  lien  upon  the  fixtures,  ma- 
Uen  upon  fix-  chinety  and  appliances  used  in  drilling  or  operating  such 
*""*  rtfc        ^^jj^  ^^  jj^g  leasehold  or  other  interest  of  the  lessee,  con- 
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tractor  and  operator,  and  upon  the  interest  of  the  land 
owner  if  such  land  owner  is  the  driller  or  operator  of  such 
well  in  the  land  upon  which  the  well  is  situated.  No  such 
interest  or  property  shall  be  exempt  from  execution  under 
any  law  of  this  state  or  be  held  or  claimed  as  a  homestead 
or  other  exemption  as  against  such  lien.  If  after  a  period 
of  six  months  from  the  time  of  default  in  plugging  and 
filling  such  well  the  same  be  not  plugged  and  filled  in  ac- 
cordance with  the  provisions  of  said  section,  such  default 
anil  n^lect  shall  constitute  additional  offense  and  shall 
subject  the  person  so  offending  to  a  like  penalty  to  be  re- 
covered as  herein  provided  for  the  recovery  of  a  penalty 
for  a  first  offense.  A  person,  co-partnership  or  corporation 
violating  any  other  provision  of  this  chapter  shall  be  liable 
to  a  penalty  of  one  hundred  dollars,  to  be  recovered,  with  peiMity. 
costs  of  suit,  in  a  civil  action  in  the  name  of  the  state  in 
the  county  in  which  the  act  was  committed  or  omitted. 
Such  suit  may  be  brought  at  the  instance  of  a  resident  of 
this  state  without  security  or  liability  for  costs.  Such  pen- 
alties shall  be  paid  into  the  school  fund  of  the  county  in 
which  the  suit  is  brought. 

Section  6319-1.  When  any  person,  co-partnership  or 
corporation,  required  by  the  provisions  of  this  chapter  to 
plug  and  fill  a  well,  are  about  to  abandon  any  such  well, 
siich  person,  co-partnership  or  corporation,  prior  to  abandon- 
ing such  well,  and  before  commencing  to  plug  and  fill  it, 
shall  notify  the  owner  or  owners  of  adjoining  land  and  well  noAsb 
owners,  in  sufficient  time  for  them  to  attend,  of  their  in-  "'  ''" 
tentton  to  abandon  the  well  or  wells  and  of  the  time  when 
they  will  be  prepared  to  commence  plugging  and  filling  the 
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SBCnOM. 

flSSO.    VVben  wharf  bomt  to  be  kept  open. 

am.    Keeper  ftilini  to  hill  iteatnboat. 

Section  6320.  The  owner  or  keeper  of  a  wharf  boat 
on  the  Ohio  river  shall  keep  it  open  at  all  hours  for  the 
accommodation  of  the  traveling  public,  and  for  receiving 
and  discharging  freight.     (R.  S.  Sec.  4380.) 

[  Section  6321.     An  owner  or  keeper  of  such  wharf 

boat  refusing  or  failing  to  hail,  or  cause  to  be  hailed,  a  pass- 
ing steamboat  upon  recjuest  of  a  person  wishing  to  embark 
or  having  freight  to  ship  thereon,  shall  forfeit  not  less  than 
ten  dollars  nor  more  than  one  hundred  dollars,  to  be  collected 
by  an  action  brought  before  the  mayor  of  the  municipal 
corporation,  or  a  justice  of  the  peace  where  such  ofFense 
was  committed.  The  sum  so  collected,  shall  be  paid  into  the 
municipal  or  township  treasury  where  such  action  is  brought, 
one-half  for  the  use  of  the  school  fund,  and  the  other  half 
for  the  use  of  the  municipal  or  township  fund.  (R.  S. 
Sees.  4381,  4382.) 
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■truided    veaael    or 
J. 

or  property  to  be  (Old. 


Mtanded  property. 
UM.    AbuK  of   trust  by  wreeknuiter. 
<M41.    Penalty  for  refuml. 


Section  6423,  The  court  of  common  pleas  of  each  Appointment, 
county  in  this  state  bordering  on  Lake  Erie,  or  a  bay,  inlet,  ^^"^  "*=•■ 
sound  or  navigable  river,  through  or  into  which  vessels 
licensed  by  the  United  States  government  pass  in  the  navi- 
gation of  a  river,  shall  appoint  one  or  more  discreet  and 
fit  persons  to  be  cximmissioners  of  wrecks  for  such  county, 
for  a  term  of  not  less  than  one  year  nor  more  than  five 
years.  Such  commissioner  shall  enter  into  bond  to  the  state, 
with  not  less  than  two  good  and  sufficient  sureties  to  be  ap- 
proved by  the  court,  in  a  sum  not  less  than  five  thousand 
nor  more  than  twenty  thousand  dollars,  for  the  faithful 
discharge  of  his  duties,  which  bond,  with  his  oath  of  office 
indorsed  thereon,  shall  be  deposited  in  the  office  of  the 
secretary  of  State.  The  clerk  of  the  court  shall  give  to  each 
person  so  appointed,  a  certificate  of  his  appointment,  under 
th*;  seal  of  the  court.     (R.  S.  Sec.  5895.) 

Section  6424.     .Such  court  may  lay  off  two  or  more  countiea  m»y 
districts  in  their  respective  counties,  alter  them  at  discretion,  ^ '''jj'^^tta. 
and  appoint  a  commissioner  in  each,  who  shall  have  the 
sole  authority  of  commissioner  of  wrecks  in  the  district  to 
which  he  is  appointed.     (R.  S.  Sec.  5896.) 

Section  6425.  Such  commissioner  on  application  Dutie*  of 
made  to  him  by  or  in  behalf  of  an  owner,  supercargo, 
master  or  other  person  having  charge  of  a  ship  or  other  ves- 
sel or  cargo  which  is  stranded,  in  danger  of  stranding  or  in 
di-sitress,  on  or  near  the  shore  of  his  county  or  district,  shall 
call  to  his  assistance  and  employ  as  many  men  as  are  ^reed 
upon  between  him  and  the  person  having  lawful  charge  of 
the  vessel  or  cargo,  to  be  necessary  to  assist  in  preserving 
it.  Such  men  shall  be  under  the  direction  of  the  person 
having  such  charge.     fR.  S.  Sec.  5897.) 

Section  6426.  Such  commissioner  and  all  others  who, 
at  the  request  or  with  the  approbation  of  the  person  in 
chai^,  assist  in  preserving  the  vessel  or  cargo,  shall  be 
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paid  a  reasonable  compensation  for  their  labor  and  trouble, 
and  in  default  thereof,  the  vessel  or  cargo  shall  remain  in 
custody  of  the  commissioner  until  all  reasonable  charges 
are  paid,  or  security  for  their  payment  given  to  the  satis- 
faction of  the  claimants.     (R.  S.  Sec.  5897.) 

Section  6427,  If  the  parties  disagree  as  to  the  amount 
of  such  compensation,  the  person  having  the  lawful  charge 
of  the  vessel  or  cargo,  and  the  commissioner,  may  each 
choose  one  disinterested  person,  who  is  a  freeholder,  to  as- 
certain and  adjust  the  compensation.  If  such  persons  can- 
not agree,  they  shall  appoint  another  like  person  to  assist 
them  in  the  adjustment.  The  decision  of  such  persons,  or 
two  of  them,  shall  be  binding  on  all  the  parties,  unless  the 
commissioner,  the  person  having  the  lawful  charge  of  the 
vessel  or  cai^o,  or  a  person  having  an  interest  therein,  ap- 
peals within  fifteen  days  to  the  common  pleas  court  of  the 
county  wherein  the  vessel  or  cargo  was  saved  or  the  services 
were  rendered.  Such  court,  at  the  next  term  thereof,  in 
a  summary  manner  shall  hear  and  determine  the  question 
and  render  judgment  thereon.     fR,  S.  Sec.  5898.) 

Who  iDciigibic  SECTION    6428.     A    pcrson,    related    within    the   third 

V.  ■?!"^.,__  degree  according  to  the  rules  of  common  law,  to  a  person 
claiming  compensation  for  saving  or  assisting  to  save  a 
vessel  or  cargo,  or  a  person  who  has  received  compensation 
for  like  service  within  three  years  next  preceding,  shall  not 
be  considered  as  disinterested  between  the  parties,  or  eligible 
to  adjust  such  claim.     fR,  S.  Sec.  5899.) 

Section  6429.  In  case  of  appeal,  if  the  person  legally 
entitled  to  the  care  and  chaise  of  the  vessel  or  cargo  pays 
to  such  commissioner  the  sum  awarded  by  the  freeholders, 
he  must  restore  the  vessel  or  cargo  to  him.  But  such  pay- 
ment shall  not  prejudice  the  rights  or'  interests  of  the  owner 
of  the  vessel  or  careo  on  the  aopeal.  Tf  the  sum  awarded 
by  the  freeholders  be  lessened  by  the  judgment  on  appeal, 
the  commissioner  must  restore  to  the  nerson  entitled  thereto 
the  difference  between  the  award  and  the  Judgment.  If  it 
increases  the  award,  the  owner  of  the  vessel  or  cat^  shall 
be  answerable  for  such  increase,  and  judgment  shall  be 
rendered  bv  the  court  against  him  therefor.  fR.  S.  Sec. 
5900.1 


When  wrecfc-  SECTION  6d^o.     Such  commissioner  shall  not  sell  or  in 

JJ'JS'toSwi     ^"^  ^^^  dispose  of  a  vessel  or  cargo,  or  anv  part  of  either, 

or  orgo.  when  the  master,  owner,  supercargo,  consignee,  insurer  or 

agent  thereof  is  present :  hut  he  shall  render  to  such  persons 

such  asetsfance  as  they  ref[uire.     fR.  S.  Sec.  ^ooi.l 

Pimertr  Id  SECTION  64.'^i-     Such  Commissioner  shall  not  remove 

befwT?''*^   eoods  or  other  propertv  which  he  assists  in  savine,  until  he 
mcnwi.  makes  a  true  inventorv  therof,   which   must  describe  the 

marVs  and  numbers  of  the  respective  packages  or  c("*^^5|,:> 
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kind  of  goods  they  contain,  when  it  can  be  ascertained  with- 
out injury  to  the  goods  or  unnecessarily  breaking  the  pack- 
ages, and  the  quantity  as  near  as  practicable.  He  must 
afiix  his  certificate  to  the  inventory,  and  carefully  transcribe 
it  in  a  book  to  be  kept  for  that  purpose.  Such  book  may 
be  inspected  by  persons  interested  in  the  property,  and  shall 
be  laid  before  the  court  by  which  the  commissioner  was 
appointed,  at  the  expiration  of  his  commission  and  at  such 
other  times  as  the  court  orders,  for  inspection.  (R.  S. 
Sec.  5902- ) 

Section  6433.     A  person,  other  than  those  employed  Pnultie*  for 
by  such  commissioner,  entering  or  endeavoring  to  enter  a   {e4ie  irfth'" 
vessel  stranded  or  in  distress,  without  permission  of  the   «™«i'^  «"«' 
master,  owner  or  other  person  having  the  care  or  charge 
thereof,  or  without  lawful   right  to  do   so,  or  molesting 
such  master,  owner  or  other  person  in  saving  such  vessel 
or  its  cargo,  or  wilfully  defacing  the  marks  on  goods  belong- 
ing to  such  cargo  before  they  are  inventoried  by  the  com- 
missioner or  other  person  concerned  in  their  care  and  pre- 
servation, shall  forfeit  and  pay  the  sum  of  one  hundred 
dollars.     Such  sum  shall  be  recovered  by  civil  action,  with 
costs  ,  in  any  court  having  cognizance  thereof,  in  the  name, 
and  to  the  use  and  benefit  of  the  owner  of  the  vessel  or 
goods.     (R.  S.  Sec.  5903.) 

Section  6433.  If  property  which  has  been  stolen  or  ; 
unlawfully  carried  away  from  a  vessel  stranded  or  in  dis-  1 
tress,  IS  found  upon  or  m  possession  of  a  person,  he  shall  kbIdd  of 
deliver  it,  on  demand,  to  such  commissioner  or  the  owner,  ^^^^ 
supercargo,  master  or  other  person  authorized  to  receive  it. 
He  shall  also  be  liable  to  the  owner  thereof  in  double  the 
value  of  the  property  so  foimd,  with  costs,  to  be  sued  for 
and  recovered  in  any  court  having  cognizance  thereof.  (R. 
S.  Sec.  5904.) 

Section  6434.     If  a  vessel  or  cargo  be  cast  on  shore,   proceediow 
within  the  limits  of  any  county  hereinbefore  designated,  ;'       " 
and  no  master,  owner,   supercargo,  consignee,   insurer  or  j 
agent  is  present  when  found,  to  claim  it,  the  commissioner  ' 
of  the  proper  district,  or,  in  case  of  his  absence  or  disability, 
a  commissioner  of  any  district  of  the  county,  shall  take  pos- 
session therof,  make  and  transcribe  an  inventory  of  it  as 
hereinbefore  provided,  and  cause  a.  true  description  of  the 
goods;  with  their  marks,  numbers  and  kinds,  so  far  as  can 
be  ascertained  ,  and  a  description  of  the  vessel  in  which 
they  were  found,  as  fully  as  conveniently  can  be  done,  to 
be  advertised  in  at  least  one  public  newspaper  published  in 
the  state,  for  four  weeks.     If  the  value  of  the  goods  exceeds 
five  hundred  dollars,  the  advertisement  shall  also  be  so  made 
in  one  of  the  public  newspapers  in  each  of  the  cities  of 
Cleveland  and  Columbus.     (R.  S.  Sec.  5905,) 
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When  (uch  SECTION  6435.     If  such  vcssel.  Or  any  of  the  property, 

»^^^  remains  unclaimed  at  the  expiration  of  one  year  from  the 

trtTwH.  completion  of  the  advertisement,  the  cranmissioner  shall 
advertise  it  for  sale,  by  posters  in  two  or  more  public  places, 
and  also  in  a  newspaper  of  general  circulation  in  the  county 
wherein  it  was  found,  not  less  than  ten  nor  more  than 
twenty  days,  and  thereafter  proceed  to  sell  it  at  public 
auction  for  the  best  price  that  can  be  obtained.  But  if  any 
of  the  property  is  perishable,  it  may  be  sold  after  an  adver- 
tisement of  not  less  than  five  days,  by  posters  in  two  or 
more  public  places  in  the  county.  After  deducting  all 
reasonable  charges  and  expenses,  and  the  compensation  for 
his  own  labor  and  trouble,  to  be  ascertained  and  allowed 
by  a  judge  of  the  court  of  common  pleas  of  the  county, 
the  residue  of  the  money  arising  from  the  sale,  together 
with  an  account  of  sales,  must  be  transmitted  by  the  com- 
missioner to  the  treasurer  of  the  state.     (R.  S.  Sec.  5906.) 

Ditpoaitiaa  o£  SECTION  6436.     The  treasurer  of  state  shall  file  the 

MiwJ  OB  account  of  sales  in  his  office,  and  keep  an  account  of  money 
■uch  uib  SO  received  for  the  benefit  of  the  owner,  who  may  claim 
it  by  proving  his  property  to  the  satisfaction  of  the  com- 
missioner who  sold  it,  together  with  two  justices  of  the 
peace  of  the  county,  who  may  invest^ate  the  case,  and  hear 
proof  therein.  If  the  claim  is  established  to  the  satisfaction 
of  the  TOmmissioner  and  justices,  they  must  certify  it,  un- 
der their  hands,  to  the  treasurer  of  state,  who  shall  file 
the  certificate  in  his  office,  and  pay  to  the  claimant  the 
amount  of  money  in  his  hands  as  the  proceeds  of  the  sale 
of  the  property  on  which  his  claim  is  based.  At  the  expi- 
ration of  two  years  from  the  completion  of  the  advertise- 
ment, if  the  money  so  deposited,  or  any  portion  thereof, 
remains  in  the  state  treasurj',  it  shall  be  for  the  use  of  the 
state.     (R.  S.  Sec.  5907.) 

Penon  fimUng  SECTION  6437.     If   a  person  finds  stranded   or  ship- 

■tnBded  prop-  wrecked  property  above  the  value  of  twenty  dollars,  within 
mSo»,  ""  the  limits  of  a  county  hereinbefore  designated,  and  no  owner 
appears  to  claim  it,  he  shall  forthwith  give  information  to 
the  nearest  commissioner  of  the  county,  or  if  the  county  is 
divided  into  districts,  to  the  commissioner  of  the  district  in 
which  the  property  is  found.  He  shall  be  allowed  all  reason- 
able charges  and  expenses,  to  be  ascertained  by  the  com- 
missioner, and  paid  out  of  the  proceeds  of  the  sale  of  sudi 
property.     (R.  S.  Sec.  5908.) 

Ptmity  for  SECTION   6438.     A   person   finding  stranded   or   ship- 

«e!    ot^i    w^t^l^s^  property,  and  concealing  or  converting  it  to  his 
property.  own  use,  Or  failing  to  give  information  to  the  commissioner 

within  four  days  thereafter,  shall  pay  to  the  commissioner 
double  the  value  of  such  property,  to  be  recovered  by  him, 
with  costs,  in  a  civil  action  in  his  own  name,  in  any  court 
having  jurisdiction  thereof,  for  the  use  of  the  state.  Such 
commissioner  shall  pay  therefrom  to  the  owner,  the  damages 
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he  sustained  by  reason  of  the  concealment,  converaon  or 
failure  to  ^ve  information,  if  he  appears  and  proves  his 
property  within  one  year  from  the  time  the  judgment  of 
recovery  is  rendered.     (R.  S.  Sec.  5909.) 

Section    6439,     A    person    who   steals   or   embezzles   LUbiiitj  for 
stranded  or  shipwrecked  property,  or,   knowing  it  to  be  ^^Ji^ 
stolen  or  embezzled,  conceals  it,  in  addition  to  his  criminal   wmided 
liability,  shall  forfeit  and  pay  to  the  owner  or  commissioner,  p""*^- 
first  bringing  suit  therefor,  double  the  value  of  the  property, 
to  be  recovered  in  any  court  having  cognizance  thereof. 
(R.  S.  Sec.  5910.) 

Section  6440.  Such  commissioner  convicted  of  abus-  AbuM  of 
ing  the  trust  reposed  in  him,  by  fraud,  connivance  or  wilful  JT^^SSIm^ 
neglect,  shall  forfeit  and  pay  double  damages  to  the  party 
aggrieved  thereby,  to  be  recovered,  with  costs,  by  civil  action, 
in  any  court  having  cognizance  thereof,  and  also  forfeit  his 
office  and  be  ineligible  to  another  appointment  thereto,  (R. 
S.  Sec.  5911.) 

Section  6441.     A  person  refusing  or  neglecting,  on   PewUhr  ft.r 
demand,  to  give  the  assistance  provided  in  this  chapter  in  SSrii«<*- 
saving  a  vessel  or  cargo,  shall  forfeit  and  pay  the  sum  of  naitei. 
five  dollars,  to  be  recovered,  with  costs,  by  the  commissioner 
of  the  county  or  district  wherein  the  offense  is  committed, 
in  a  civil  action  before  any  justice  of  the  peace  of  the 
county,  for  the  use  of  the  state.     (R.  S.  Sec.  5912.) 
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■reeds  (lon(  toll,        TISE.    Failure   to  complr  tbenwitli. 
:  penaltj.  7161.    DeiCructiaD  of  Ruuiui  ibiit1«i  a 


DcMraction  of  SECTION  7149.     The  Superintendent,  or  manager  of  a 

SmS'w^**^  toll,  Steam  or  electric  road  shall  destroy,  ,or  cause  it  to  be 
■tain  ■oil  done,  all  brush,  briers,  burrs,  vines,  Russian,  Canadian  or 
roadc.  common  thistle,  wild  lettuce,  wild  mustard,  wild  parsnip, 

ragweed,  milkweed,  iron  weed,  and  all  other  noxious  weeds 
growing  or  being  cut  within  the  limits  of  such  road,  or 
within  the  limits  of  any  right  of  way  belonging  to  the  com- 
pany owning  such  road,  whether  or  not  such  road  is  in 
actual  operation  on  such  ri^ht  of  way  or  not,  between  such 
days  as  are  specified  in  section  7146.  In  default  thereof,  and 
for  five  days  thereafter,  the  trustees  of  a  township  through 
which  such  road  passes,  shall  cause  it  to  be  done,  and  shall 
have  a  right  of  action  against  such  toll,  steam  or  electric 
road  company  for  the  amount  of  such  work,  with  one  hun- 
Feiultr.  dred  per  cent,  penalty,  and  costs  of  action  to  be  recovered 

before  any  justice  of  the  peace  of  such  county. 

For  a 

Notice  to  Section  7150.     Upon  written  information  that  Canada 

dcMror  weeds,  ^j.  Pug^jgn  thistles,  wild  lettuce  or  wild  mustard  are  grow- 
ing on  lands  in  a  townshio,  and  are  about  to  spread  or 
mature  seeds  between  the  first  day  of  June  and  the  15th 
day  of  October,  the  trustees  of  the  township  shall  cause  a 
written  notice  to  be  served  upon  the  owner,  lesseee,  agent  or 
tenant  having  charge  of  such  land  notifyin?  him  that  such 
thistles  or  mustard  are  growing  on  such  lands  and  that  they 
must  be  cut  and  destroved  within  five  days  after  the  service 
of  such  notice.     fR.  S.  Sec.  4732.) 

Feci  for  SECTION  7i.St.     A  constable  or  marshal  of  a  city  or  vil- 

terriDs  nme.  \^g^  q^  his  deputy,  may  make  service  and  return  of  the 
notice  provided  for  in  the  next  preceding  section  and  the 
fees  therefor  shall  he  the  same  as  are  allowed  for  service 
and  return  of  summons  in  civil  cases  before  a  magistrate. 
fR.  S.  Sec.  4732.) 

Fiiinn  to  SECTION  yi^2.     If  the  Owner,  lessee,  agent  or  tenant 

having  charge  of  the  lands  mentioned  in  section  seventy- 
one  hundred  and  fifty,  fails  to  compiv  with  such  notice,  the 
township  trustees  shall  cause  such  thistle  or  mustard  to  be 
cut  and  destroyed  and  may  emplov  any  person  to  perform 

(318)  .  , 
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such  labor.  A  person  so  employed  shall  be  allowed  fifteen 
cents  per  hour  for  the  time  occupied  in  performing  such, 
labor,  to  be  paid  out  of  any  money  in  the  treasury  of  the 
township  not  otherwise  appropriated.     (R.  S.  Sec.  4732.) 


Penalty  on  abutting  a 


■  for  same,  see  U,  C.  13150. 


Section  7161.     Any  person  who  has  personal  know-  Dettntetioa  ot 


ledge  that  Russian  thistles  are  growing  on  a  public  high- 
way or  right  of  way  of  a  steam  or  electric  railroad  com- 
pany in  any  township  of  this  state  may  notify  in  writing  ' 
any  trustee  or  road  superintendent  of  the  township  within 
which  the  portion  of  said  public  highway  or  right  of  way 
is  situated.  If  Russian  thistles  are  found  growing  on  the 
right  of  way  of  a  steam  or  electric  railroad  company,  he 
may  notify  the  nearest  agent  or  section  foreman  who  has 
charge  of  the  portion  of  such  railroad.  Such  trustee, 
superintendent,  agent,  or  section  foreman,  within  five  days 
after  service  of  such  notice  shall  destroy  such  Russian 
thistles  or  cause  it  to  be  done.     (R.  S.  Sec.  4732d.) 

SEcrios  7162.  In  default  of  such  destruction,  as  pro-  1 
vided  in  the  next  preceding  section,  such  officer,  upon  con- 
viction before  a  justice  of  the  peace  of  such  towtiship,  shall 
forfeit  to  the  state  not  less  than  five  dollars  nor  more  than 
twenty-five  dollars,  and  pay  the  costs  of  prosecution.  In 
such  cases  justices  of  the  peace  shall  have  final  jurisdiction. 
(R.  S.  Sec.  4732d.) 
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:  roadi  br  lallroad  agents. 

Wi,    Monnrcollectcd. 

■tin.    Company    Ibble    for    tinci    igairut    em- 

obMTucUnK  Section   7472,     A  person  or  corporation,  or  a  con- 

jMd»  ^  ductor  of  a  train  of  railroad  cars,  or  other  agent,  or  servant 

BEO^  of  a  railroad  company,  who  obstructs,  nnnecessarily,  a  pub- 

lic road  or  highway  authorized  by  any  law  of  this  state,  by 
permitting  a  railroad  car  or  locomotive  to  remain  upon  or 
across  it  for  longer  than  five  minutes,  or  permits  timber, 
lumber,  wood,  or  other  obstructions  to  remain  upon  or 
across  it  to  the  hindrance  or  inconvenience  of  travelers,  or 
a  person  passing  along  or  upon  such  road  or  highway,  shall 
forfeit  and  pay  for  each  offense,  not  less  than  two  dollars, 
nor  more  than  twenty  dollars.     (R.  S.  Sec.  4748.) 

If  a  railroad  company  has  diverted  a  highway  in  construaing 
its  line  of  railroad,  it  must  restore  such  highway  to  its  former 
condition,  and  is  liable  for  injuries  caused  by  its  neglect  so  to  do. 
If  such  railroad  has  restored  such  highway  fully,  it  is  under  no 
obligation  to  keeo  such  highway  in  repair.  If,  after  such  restora- 
tion, such  railroad  wrongfully  encroaches  upon  such  highway,  it 
is  liable:    Railway  v.  Maurer,  21  O.  S.  421. 

A  mill-race  which  crosses  a  highway  to  the  hinderance  of 
travelers  must  be  bridged  by  its  owner  and  kept  in  proper  con- 
dition :     Trustees  v.  Tuttlc,  30  0.  S.  62. 

In  an  action  based  upon  the  obstruction  of  a  highway  by  a 
railroad  car  or  locomotive,  the  plaintiff  must  allege  that  the  pub- 
lic road  was  obstructed  unnecessarily  for  a  period  longer  than  five 
minutes;  while  in  an  action  for  obstruction  by  other  agencies,  the 
word  "unnecessarily"  need  not  appear  iti  the  "etition :  Trustees  v. 
Tuttle,  30  O.  S.  63 ;  Railway  v.  Mackey,  53  O.  S.  370. 

A  railroad  has  no  right  to  obstruct  any  i>ortion  of  a  nub- 
ile highway,  so  as  to  interfere  with  travel  materially:  Railway  v. 
Commissioners,  31  O.  S.  338. 

In  an  action  to  compel  a  railway  to  restore  a  highway,  which 
it  has  impaired  by  the  construction  of  its  road,  the  statute  of 
limitations  is  not  a  defense :  Railway  v.  Commissioners,  31  O.  S. 
338. 

An  action  to  recover  a  penalty  can  be  maintained  only  in 
case  the  obstruction  actually  amounts  to  the  hinderance  or  incon- 
venience of  travelers,  or  of  persons  passing  along  such  highway: 
Higgins  V.  Grove.  40  O.  S.  521. 

It  is  not  necessary  that  the  township  trustees  bring  the  action 
for  the  penalty  herein  provided  for,  but  such  action  may  be 
brought  by  any  other  person,  the  penalties  when  collected  to  be 
applied  in  accordance  with  G.  C.  7474:  Higgins  v.  Grove,  40 
O.  S.  531. 

A  railway  company,  by  its  train,  unlawfully  obstructed  a 
village  street.  S.,  therefore,  walked  around  the  rear  of  the  train, 
entered  another  street,  and  there,  having  selected  one  of  the  several 
routes  to  her  home,  slipped  on  some  ice,  fell  and  sustained  serious 
injury.  The  same  railway  compani;  had  placed  the  ice  there  in 
the  process  of  clearing  its  track,  which  occupied  part  of  the  street. 
(220) 
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The  street  was  laid  out  after  the  railway  was  in  use,  and  the  ngbta 
of  the  public  in  said  street  were  subject  to  the  rights  of  the  rail- 
way company.  It  was  held  thai  the  proximate  cause  of  the  injury 
was  the  placing  of  the  ice  in  the  street,  and  if  the  railway  com- 
pany was  not  in  fault  in  so  placing  the  ice,  it  was  not  liable  for 
the  injury  caused  bv  the  fall:     Railway  v,  Stalcy,  41  O.  S.  118. 

SEcnoN  7473.  The  company  or  person  shall  also  be  ftmaB™. 
liable  for  all  damages  arising  to  a  person  from  such  ob- 
struction, or  injury  to  such  road  or  highway,  to  be  recovered 
by  an  action  at  the  suit  of  the  trustees  of  the  township  in 
which  the  offense  is  committed,  or  of  any  person  suing 
therefor  before  a  justice  of  the  peace  within  the  county 
where  the  offense  is  committed,  or  by  indictment  in  the 
court  of  common  pleas  in  the  proper  county.  Each  twenty- 
four  hours  the  person  or  corporation,  after  being  notified, 
permits  such  obstruction  to  remain,  shall  be  an  additional 
o£Fense  against  the  provisions  of  the  next  preceding  section. 
(R.  S.  Sec.  4748.) 

If  an  action  is  brought  before  a  justice  of  the  peace  in  the 
count;/  where  the  offense  was  committed,  to  recover  for  the  ob- 
struction of  a  highway,  and  such  suit  ts  taken  to  the  court  of 
common  pleas  on  anpeal,  it  may  be  treated  there  as  a  civil  action: 
Hill  V.  Supervisor.  10  O.  S.  621. 

If  an  action  under  this  section  is  brought  before  a  justice  of 
the  peace,  and  is  taken  from  his  court  by  appeal  to  the  court  of 
common  pleas,  and  trial  upon  the  merits  is  there  had,  it  is  too  late 
after  verdict  to  object  to  the  original  jurisdiction  of  the  justice  of 
the  peace :     Bisher  v.  Richards,  9  O.  5.  495. 


If  an  action  brought  by  a  supervisor  to  reco' 
sustained  by  the  traveling  public  on  account  of  the  deepening  of  a 
ford  on  a  county  road,  by  the  elevation  of  a  dam  erected  for  the 
use  of  a  mill  on  the  stream  crossed  by  tlie  ford,  evidence  that  the 
inconvenience  to  the  public  would  have  been  removed  by  a  change 
in  the  bed  of  the  stream,  which  could  have  been  easily  made  and 
which  the  defendant,  the  owner  of  the  land  and  mill  before  the 
commencement  of  the  action,  offered  to  make,  but  was  not  per- 
mitted to  make  by  the  supervisor,  is  competent  upon  the  question 
of  damages  to  be  ascertained  and  assessed  by  the  jury:  Bisher  v, 
Richards,  9  O.  S.  495. 

A  railway  company,  by  its  train,  unlawfully  obstructed  a 
village  street.  S.,  therefore,  walked  around  the  rear  of  the  train, 
entered  another  street,  and  there,  having  selected  one  of  several 
routes  to  her  home,  slipped  on  some  ice,  fell  and  sustained  serious 
injury.  The  same  railway  company  had  placed  the  ice  there  in 
ihc  process  of  clearing  its  track  which  occupied  part  of  the  street 
The  street  was  laid  out  after  the  railway  was  in  use,  and  the  rights 
of  the  public  in  said  street  were  subject  to  the  rights  of  the  rail- 
way company.  It  was  held  (1)  that  the  proximate  cause  of  the 
injury  was  the  placina  of  the  ice  in  the  street;  (2)  if  the  railway 
company  was  not  in  fault  in  so  placing  the  ice,  it  was  not  liable 
for  the  injury  caused  by  the  fall :    Railway  v.  Staley,  41  O.  S.  118. 


Section  7474.  All  penalties  collected  under  section 
seventy-four  hundred  and  seventy-two,  shall  be  paid  to  the 
treasurer  of  the  township  in  which  the  offense  was  com- 
mitted, and  be  applied  by  the  trustees  to  the  improvement  of 
roads  and  highways  therein,     (R.  S,  Sec.  4748.) 
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Section  7475.  A  railroad  company  or  other  corpora- 
tion, the  servant,  a^nt  or  employe  of  which,  in  any  man- 
ner, obstructs  a  public  road  or  highway,  shall  pay  all  pen- 
alties which  may  be  assessed  against  such  servant,  agent,  or 
employe  for  so  obstructing  it.  Such  penalties  may  be  en- 
forced by  execution  issued  against  such  corporation  on  the 
judgment  rendered  against  such  servant,  agent,  or  employe. 
(R.  S.  Sec.  4749.) 
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7MS.    Joint  counir  nd  rmilroad  brld(a. 

Section  7558.     The  county  commissioners  may  con-  j,^  cohm* 
tract  with  a  railroad  company  for  the  construction,  use,  and  ^  niinwd 
maintenance  of  wagon  tracks  in  connection  with  railroad      ^^ 
bridges.     (R.  S.  Sec.  4939.) 
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Sec.  8301.    The  following  days,  viz: 

1.  The  first  day  of  January,  known  as  New  Year's 
day; 

2.  The  twenty-second  day  of  February,  known  as 
Washington's  Birthday; 

3.  The  thirtieth  day  of  May,  known  as  Decoration  or 
Memorial  Day ; 

4.  The  fourth  day  of  July,  known  as  Independence 
Day; 

5.  The  first  Mondav  of  September,  known  as  Labor 
Day; 

6.  The  twelfth  day  of  October,  known  as  Columbus 
Discovery  Day. 

7.  The  twenty-fifth  day  of  December,  known  as 
Christmas  Day ; 

8.  An^  day  appointed  and  recommended  by  the  gov- 
ernor of  this  state  or  the  pre.'ii^'ent  of  the  United  States  as 
a  day  of  fast  or  thanksgiving;  and 

9.  .^ny  day  which  may  hereafter  be  made  a  legal 
holiday,  shall  for  the  purpose  of  this  division,  be  holidays. 
But  if  the  first  day  of  January,  the  twenty-second  day  of 
February,  the  thirtieth  day  of  May,  the  fourth  day  of  July, 
or  the  twenty-fifth  day  of  December  be  the  first  day  of  the 
week,  known  as  Sunday,  the  next  succeeding  secular  or 
business  day  shall  be  a  holiday. 
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^3^J.  Whal  lonlract.   for  r»ilri>ad'*oVk   shilt 

fS'S,  What  lien  shall  h«*«  precedence. 

»<Slfl.  Haw  lien  perfected. 

tSIT.  PrweedinR  after  Rlini  affidarit. 

S3IS.  How  action  may  be  Eroughl. 


CARRIERS. 

F'MS,    Nolin  lo  owner  of  receipt  of  f 

urn.    Resisier  of  freigbl. 

Mli7.    When    property   may  be   sold. 


(■snp.  Notice  ul  sale  of  property  to  be  given. 

Wifl.  Disposition  of  proceedi  of  lale. 

8J70.  Suii    to    lubjeet    freight    10   payment   of 

S371.  &torafle  and  the  lien  therefor. 

eSTi  Copy    of    notice,    ule   bill,    etc.,    to    be 

SSTB.  Sale  of  perishable  articles. 

?SJ1.  Within     whal     lime     property    majp     be 

8875.  Penally  for  neglect  to  comply  with  pn- 

LIEN  ON   PUBLIC  WORKS. 

SSTB.  Lien  for  Uhor  or  material  furni.hed. 

PR77,  DeierminatiDii  of  lien. 

B37H.  How  Hen  obtained. 

fSTfl.  Bond;  when  injunction  may  inae. 


Section  8308.  Everj-  person  who  does  work  or  labor  1 
upon  Or  furnishes  machinery,  material  or  fiiel  for  construct-  ] 
ing,  altering,  or  repairing  a  boat,  vessel,  or  other  water  ' 
cra^t,  or  for  erecting,  altering,  repairing  or  removing  a 
honse,  mill,  manufactory,  or  any  furnace  or  furnace  material 
therein,  or  other  building,  appurtenance,  fixture,  bridge,  or 
other  structure,  or  for  digging,  drilling,  boring,  operating, 
completinij  or  the  repairing  of  any  gas  well,  oil  well,  or 
other  well,  or  performs  labor  in  altering,  repairing,  or  con- 
structing anv  oil  derrick,  oil  tank,  oil  or  gas  pipe  line,  or 
furnishes  tile  for  the  drainage  of  any  lot  or  land  by  virtue 
of  a  contract,  express  or  implied,  with  the  owner,  part 
owner  or  lessee,  of  any  interest  in  real  estate  or  the  au- 
thorized agent  of  the  owner,  part  owner,  or  lessee  of  any 
interest  in  real  estate,  shall  have  a  lien  to  secure  payment 
thereof  upon  such  boat,  vessel,  or  other  water  craft,  or  upon 
.such  house,  mill,  manufactot}-,  furnace,  or  other  building, 
or  appurtenance,  fixture,  bridge,  or  other  structure,  or  upon 
such  gas  well,  oil  well,  or  other  well,  or  upon  such  oil  der- 
rick, oil  tank,  oil  or  gas  pipe  line,  and  upon  the  material 
or  machinery  so  furnished,  and  upon  the  interest,  leasehold 
or  otherwise,  of  the  owner,  part  owner,  or  lessee  in  the  lot 
or  land  upon  which  they  may  stand,  or  to  which  they  may 
be  removed.  fR.  S.  Sec.  3184.) 


I. 


Applied,  cited,  construed, 
referred  to,  etc. 
II.    Constitutionality  and  va- 
lidity. 
Conslnictioit  and  scope. 
16    B.  OF  p.  s. 


ITI, 


Property  subject  to  me- 
chanics' lien. 

Items  for  which  lien  may 
be  taken. 

Who  entitled  to  lien. 
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VII.  When  lien  attaches.  X[.  Procedure. 

VIII.  Form  of  affidavit  XII.  Limitations. 

IX.  Priority.  XIII.  Conflict  of  lawi. 

X.  Waiver. 

I,  Applied,  Cited,  Construed,  Referred  to,  Etc. 
Railroad  v.  Walker,  45  O.  S.  577;  Stitchtenoth  v.  Rife,  6  O.  C. 
C.  640,  3  O.  C.  D.  575 ;  In  re  Hobelman's  Assignment,  1  O.  N.  P. 
661,  5  O.  D.  (N.  P.)  403:  Board  of  Education  v.  Coulter,  10  O. 
N.  P.  (N.  S.)  123;  Industrial  and  Mining  Guarantee  Co.  v.  Elec- 
trical Supply  Co„  7  C.  C.  A.  471,  58  Fed,  732.  9  O.  F.  D.  483; 
Hotel  Co.  v.  Jones,  177  U.  S,  449,  14  O,'  F.  D.  758. 

II.      Cof  STITUTIONALITY    AND    VALIDITY. 

An  earlier  form  of  the  mechanics'  lien  law  nave  to  sub- 
tors  a  direct  lien  upon  the  realty  of  the  owner  for  the 
:   due   to   such   svibconlracior,   irrespective   of   the  state  of 

ts  between  the  owner  and  the  chief  contractor.    The  statute 

was  held  to  be  valid  by  the  lower  courts  of  Ohio.  Gimbert  v. 
Heinsath.  11  O.  C,  C.  MB.  5  0.  C  D,  176:  Glass  Co.  v.  Wamelink, 
1  O.  N.  P.  203;  Brick  Co.  v.  WaU,  4  O.  D.  (N.  P.)  193. 

The  supreme  court  of  Ohio,  however,  held  such  statute  un- 
constitutional, as  in  violation  of  the  right  of  contract  acquired  by 
the  preamble  to  the  Oiiio  constitution,  and  Art.  I,  J,  and  Art.  II.  28, 
of  the  Ohio  constitution:  Palmer  v.  Tingle.  55  O.  S,  423  (affirm- 
ing Crawford  v.  Tinnle.  9  O.C.  C.  708.  6  O.  C,   D.  709). 

The  circuit  court  of  the  United  States  followed  the  supreme 
court  of  Ohio  in  holdinij  such  statute  to  be  unconstitutional ; 
Jones  v.  Hotel  Co..  79  Fed.  477,  10  O,  F.  D.  172. 

The  circuit  court  of  anpeals  in  Tones  v.  Hotel  Co.,  86  Fed. 
370.  30  C.  C,  A,  108.  10  0.  F.  D.  274.  39  Bull.  275,  and  Hotel  Co. 
V.  Jones,  116  Fed.  793.  .54  C  C.  A.  Ifi5.  13  O.  F  D.  727:  and  the 
supreme  court  of  the  United  States  in  Hotel  Co.  v.  Jones,  193  U.  S. 
.532,  14  0.  F,  D,  337,  2  O.  L.  R,  4'27.  held  such  statute  to  be  con- 
stitutional: and  refused  to  follow  the  decision  of  the  supreme 
court  of  Ohio,  with  reference  to  rights  which  had  arisen  prior 
to  such  decision  of  the  supreme  cnurt  of  Ohio. 

Since  the  provision  which  pave  a  direct  lien  to  a  subcon- 
tractor was  held  to  be  invalid,  the  entire  mechanics'  lien  law  of 
April  13.  1894  (91  v.  135),  was  held  to  be  unconstitutional;  and 
the  statute  as  it  stood  before  the  enactment  of  that  law  was  held 
to  be  still  in  force:  Whitnev  v.  Gill.  1-1  O.  C.  C,  64B,  8  O.  C.  D. 
450:  Trust  Co.  v.  Wood.  19  0.  C,  C.  a58.  10  O.  C.  D.  324;  Gorman 
v.  Bepler,  4  O.  N.  P.  241;  7  O.  D.  (N.  P,1  15;  Glass  Co.  v. 
Wamelink,  4.  O.  N.  P.  383. 

This  law  was  said,  on  the  other  hand,  to  he  unconstitutional 
only  as  to  subcontractors :  Pence  v  Roads.  4  O.  N,  P.  63,  6.  O.  D. 
(N.  P.)  90;  Jenks  v.  Kress.  4  O.  N.  P,  82,  6  O.  D.  (N.  P.)  109; 
Mechanics'  Lien  Law.  7  O.  N.   P.  G(!8,  5  O.  D.   (N.  P.)  564. 

As  to  the  validiiv  of  the  mechanics'  lien  law  in  its  present 
form,  see   Stewart  v.   Brick  Co.,   17  0.   C.  D.  272. 

III.    Construction   and  Scope. 
The    statutes     upon     the     subject     of     mechanics'     liens     are 
remedial    in    their   ch.iractcr.    and    must    be   construed    liberally   in 
order    to   carrv   out    the   purpose   of   the   legislature:      Bidlodc    v, 
Horn,  44  O.  S.  420. 

IV.    Property  SuB'Eirr  to  METiiANcrs'  Lien. 

A  railroad  bridcc  is  subject  to  a  mechanics'  lien:  Bridge 
Co.  V.  Howman,  41  O.  S,  37;  see.  to  the  same  effect.  Bowman  v. 
Railroad  Co.,  1  0,  C  C.  fi4,  1  0.  C.  D,  39, 

A  contract  between  a  railway  company  and  a  contractor  for 
building  the  bridges  on  a  certain  part  of  the  railroad,  at  a  certain 
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rate  per  foot,  is  an  entire  contract,  for  the 
a  lien  and  filint;  the  affidavit  therefor :  Bri 
41  O.  S.  37. 

Subsequently,  however,  the  circuit  court  held  that  if  two  or 
more  bridges  are  built  under  a  contract,  a  separate  lien  must  be 
taken  on  each  bridge ;  and  a  lien  can  be  taken  upon  all  the 
bridges  for  the  balance  due  under  such  contract :  Bowman  v. 
Railroad.  1  O.  C.  C.  64.  1  O,  C.  D.  39. 

Whether  this  section  authorizes  a  lien  upon  a  bridge  which 
forms  a  part  of  a  railroad  was  queried  but  not  decided  in  Ruther- 
ford V.  Railroad.  S5  O.  S.  559. 

Whether,  under  former  Ohio  statutes,  a  railroad  was  subject 
to  a  mechanics'  lien  was  queried  but  not  decided  in  Railroad  v. 
Hamilton,  134  U.  S.  296,  6  O,  F.  D.  537, 

Section  I  of  the  act  of  1877  (74  v.  168),  which  authorizes 
a  mechanics'  lien  on  "any  house,  mill,  manufactory,  or  otlier 
building,  appurtenance,  fixture,  bridge,  or  other  structure,"  and  on 
the  interest  of  tne  owner  of  the  same  ''in  the  lot  of  land  on 
which  the  same  shall  stand  or  be  removed  to."  for  labor  per- 
formed or  machinery  or  materials  furnished  by  the  contractor, 
"for  erecting,  altering,  repairing  or  re  mo  v  in"  the  same,  does 
not  authorize  such  a  lien  upon  a  railroad.  Whether  this  statute 
provides  for  a  lien  on  the  bridges  which  form  part  of  a  railroad 
IS  not  decided  :     Rutherford  v.  Railroad.  35  O.  S.  559. 

This  section  does  not  apply  to  liens  unon  railroads  (see 
G.  C.  8343,  et  seq.) :  Rousculp  v.  Railway,  19  0.  C.  C.  430,  10 
O.  C.  D.  621;  Industrial  &  Mining  Guarantee  Co.  v.  Electrical 
Supply  Co..  58  Fed.  732,  7  C.  C.  A.  471,  9  O.  F.  D.  483. 

One  who,  by  virtue  of  a  contract,  performs  labor  in  con- 
structing an  embankment  for  a  spur  track  connecting  bankrupt 
quarries  with  the  railroad  is  not  entitled  to  a  mechanics'  lien 
under  this  section.  In  re  .-Amherst  Quarries,  5(i  Bull  93:  In  re 
Amherst  Quarties,  55  Bull  397. 

For  a  lien  against  a  railroad,  .see  G.  C.  8343  to  8352. 

A  street  railway  is  included  in  the  term  "railroad'  'as  used 
in  these  statutes;  Engineering  Co.  v.  St,  Railway  Co.,  75  Fed. 
162,  8  O.  F.  D.  682. 

In  the  absence  of  specific  statutory  provision,  the  mechanics 
lien  act  does  not  apply  to  public  buildings  or  to  contracts  with 
county  commissioners:    Lumber  Co.  v.  Purdum,  41  O.  S.  373. 

The  lien  authorized  by  ihe  "act  to  create  a  lien  in  favor  of 
mechanics  and  others  in  certain  cases,"  will  extend  to  all  the 
materials,  in  good  faith  furnished  for  the  purpose  of  erecting  or 
repairing  a  house  in  pursuance  of  an  aereement  with  the  owner, 
notwithstanding  a  portion  of  such  material  may  subsequently  be 
otherwise  appropriated  without  the  consent  of  the  party  furnish- 
ing them :    Becke!  v.  Petlicrew.  6  O.  S.  247. 

A  reservoir  which  is  dug  upon  a  tract  of  land  on  which  a 
factory  is  being  .built,  in  order  to  store  water  for  such  factory, 
the  reservoir  is  appurtant  lo  such  premises  and  a  mechanics'  lien 
may  be  taken  thereon:  Electric  Co.  v.  Electric  Co.,  4  0  N.  P. 
279,  6  O.  D.  (N.  P.)  475. 

If  the  principal  contractor  sublets  a  portion  of  the  work  and 
pays  less  therefor  than  he  has  received  under  the  original  contract, 
the  mechanics  and  the  material  men  who  perform  such  subcontract 
are  not  entitled  to  a  lien  on  the  excess  or  profit  of  the  principal 
contractor  in  the  hands  of  the  owner:  Board  of  Education  v. 
Coulter.  10  O.  N.  P.  (N.  S.)  123. 

Under  this  section  a  ni 

terials  and  the  like  which  a   .  ...^    .. 

tures   or   not:     Pflue^er   v.   Foundry   &   Machine   Co.,   134   Fed   '. 
67  C.  C  A    102,  14  O.  F.  D.  677. 

A  mechanics'  lien  upon  a  hotel,  attaches  only  to  the  lot  of 
land  on  which  the  building  in  question  stands;  and  it  does  not  in- 
clude another  tract  separated  therefrom  by  the  land  of  a  third 
person,  even  though  when  such  contract  was  made,  the  hold  man- 
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aeemenC  inCendect  to  buy  in  such  intervening  tract:  Marlatt  v. 
Hascall,   13  O.  D.   tN.   P.)   364. 

A  meclianics'  lien  wliich  is  filed  in  one  county  upon  a  tract 
of  land  which  extends  across  the  county  line,  attaches  only  to  that 
part  of  such  tract  as  is  in  the  county  where  the  lien  is  filed:  Mar- 
latt  V.  Hascall.  13  O.  D.  (N.  P.)  304. 

The  term  "oil-well"  in  this  section  includes  the  hole,  the  drive 
pipe,  the  casingi  and  the  caniKctiiig  tubing;  but  not  the  derrick: 
Devine  v.  Taylor,  12  O.  C,  C.  7-Z3,  4  O.  C.  D.  248. 

One  who  has  sold  an  engine,  drilling  tools  and  appliances  for 
drilling  an  oil  or  gas  well  cannot  have  a  lien  upon  the  well  which 
is  drilled  by  means  of  such  appliances:  Manufacturing  Co.  v. 
Sturther  &  Co.,  14  O.  C.  C.  400.  8  O.  C.  D.  5. 

The  statutes,  commonly  called  the  mechanics'  lien  law,  as 
amended  March  30,  1875  (T3  v.  ]6ti),  do  not  provide  a  remedy  in 
favor  of  a  creditor  of  a  subcontractor  against  funds  in  the 
hands  of  the  owner  of  the  building,  due  or  to  become  due  to  the 
original  contractor :    Stephens  v.  Stockyard  Company,  29  O.  S.  22^. 

The  word  "owner"  in  par.  1  of  the  act  "to  create  a  lien  in 
favor  of  mechanics  and  others,  in  certain  cases,"  passed  March 
11,  1843,  is  not  limited  to  an  owner  in  fee.  but  includes  also  an 
owner  of  a  leasehold  estate.  If  the  ownership  is  in  fee,  the  lien 
is  upon  the  feel  '^  it  is  of  a  less  estate,  the  lien  is  upon  such 
smaller  estate:  Choteau  v.  Thompson,  2  0.  S.  114;  Dutro  v.  Wil- 
son, 4  O.  S.  101. 

A  mechanics'  lien  attaches  to  the  interest  of  one  who  is  in 
possession  of  realty  and  claims  to  be  the  owner  thereof;  and  such 
claimant  is  the  owner  of  the  premises  as  to  his  interest  within 
the  meaning  of  the  mechanics'  lien  law:  Dakin  v.  Lecklider,  19 
O.  C.  C.  254,  10  O,  C.  D.  308. 

S.  and  F.,  married  women  and  owners  in  severalty  of  adjoin- 
ing lots,  the  same  being  their  separate  property,  did,  together  with 
their  respective  husband^l,  contract  with  E.  for  the  erection  of  a 
house  on  the  line  of  their  lots,  so  as  to  furnish  each  a  homestead 
upon  her  own  lot.  E.  having  erected  the  house,  verified  an  account 
of  the  items  of  labor  and  materials  furnished  under  the  contract, 
and  had  the  same  duly  recorded,  as  required  by  the  statute  in 
relation  to  mechanics'  liens  (S.  &  C.  833),  and  afterward  prosecuted 
his  action  against  all  the  contracting  parties,  to  subject  the  prop- 
erty improved  to  the  satisfaction  of  his  claim.  It  was  held,  first, 
that  a  lien,  under  the  statute,  attached  to  each  of  said  lots  and  the 
portion  of  the  house  erected  thereon,  to  secure  the  payment  of 
such  portion  of  the  labor  and  materials  as  was  expended  in  the 
improvement  thereof;  second,  that  in  such  action,  it  was  proper 
to  take  an  account  of  the  cost  and  expense  of  the  whole  improve- 
ment, and  to  apportion  the  same  between  tne  lots  according  to  the 
value  of  the  labor  and  materials  expended  on  each;  and  third, 
that  upon  failure  of  payment  it  was  properly  decreed  that  each  of 
the  lots  should  be  sold  to  satisfy  the  lien  so  found  against  it:  Ed- 
wards V.  Edwards,  24  O.   S.  402. 

Where,  upon  Che  sale  of  land  for  a  price  payable  partly  in 
hand,  the  balance  in  inslallmenls,  the  title  remaininR,  in  the  vendor, 
to  be  conveyed  to  the  vendee  upon  full  payments  of  the  pur- 
chase price,  the  vendee  is  lut  into  possession  ar.d  proceeds  to  erect 
a  building  thereon,  the  Hen  of  a  material  man  for  material  furnished 
for  such  building  touches  the  interest  of  the  vendee  only.  This 
interest  is  the  value  of  the  property  to  be  conveyed,  including  any 
improvements  placed  thereon,  less  the  unpaid  purchase  money: 
Building  &  Loan  Co.  v.  Gashe,  56  O.  S.  273. 

Under  the  act  to  provide  for  the  collection  of  claims  against 
steamboats  and  other  watercr.ifls,  one  who  furnishes  materials 
for  the  construction  of  a  vessel,  has  a  lien  on  the  vessel,  and  such 
lien  may  be  enforced  in  the  courts  of  this  state  in  the  mode  pre- 
scribed in  the  act :    The  Scow  M.  Tultle  v.  Buck,  23  O.  S.  565. 

While  the  lanmiage  of  this  section  is  broad  enough  to  include 
public  improvements  made  by  the  state,  nevertheless  the  doctrine 
that  the  state  is  not  bound  and  cannot  be  sued  without  its  consent, 
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prevents  this  section  from  applying  to  improvements  made  by  the 
state-  and  steps  taken  under  this  statute  to  establish  a  lien  or  claim 
against  funds  in  tlie  hands  of  tfie  state  set  apart  for  public  tm- 
proveinents  have  no  effect  in  law  and  afford  no  ground  for  action 
in  equity  against  the  state:  Stale,  ex  rcl.,  v.  Morrow,  10  0.  N. 
P.   (N.  S.)   279. 

V.    Iteus  for  Which  Lien  May' be  Taiken. 

Where  no  contract  is  shown  except  such  as  is  implied  from 
the  running  of  mutual  accounts  between  the  parties  for  many  years, 
with  semi-annual  settlements,  a  mechanics'  lien  cannot  be  asserted 
on  such  accounts,  the  items  of  which  generally,  were  furnished  for 
current  repairs  upon  machinery  attached  to  a  rolling  mill,  while 
other  items  did  not  relate  to  repairs  of  the  machinery  or  building: 
Iron  Co.  V.  Murray,  38,  O.  S,  323. 

Under  the  statute  to  create  a  lien  in  favor  of  mechanics  and 
others,  the  claim  of  a  suhcontractor  against  the  owner  of  the  struc- 
ture is  limited  to  the  work  and  materials  furnished  in  performing 
a  particular  contract  between  the  owner  and  contractor  in  relation 
to  such  structure;  also  to  the  amount  unpaid  on  such  contract  at 
Ihe  time  he  delivers  to  the  owner  his  attested  account  against  the 
contractor  for  such  work  and  materials:  Dunn  v.  Rankin,  27  0. 
S.  132. 

A  mechanics'  lien  cannot  be  created  upon  the  real  estate  of  a 
married  woman  for  work  done  or  materials  furnished  in  erecting 
a  house  thereon  under  a  contract  with  her  husband ;  and  waiving 
al!  question  as  to  the  competency  of  a  wife  to  charge,  by  contract, 
her  real  estate  with  a  mechanics  lien,  a  petition,  seeking  to  charge 
such  real  estate  with  such  lien,  which  does  not  aver  that  the  work 
was  done  or  the  materials  were  furnished  under  a  contract  or 
agreement  with  the  wife,  is  bad  on  general  demurrer :  Spinning 
v.  Blackburn,  13  O.  S.  131. 

VI.  Who  Entitled  to  Lien. 
An  architect  who  has  prepared  plan_    

building  is  erected  is  entitled  to  a  lien  thereon ; 
Hotel  Co..  66  Fed,  083,  3  O.  F.  D.  2, 

A  promoter  who  has  agreed  to  construct  a  factory  and  to 
transfer  it  to  a  corporation  when  the  shares  subscribed  reached  a 
certain  amount,  each  subscriber  to  be  liable  only  for  the  amount 
of  his  subscription,  cannot  have  a  lien  upon  such  factory  for  the 
purchase  price  thereof,  even  if  he  ultimately  proves  that  such  sub- 
scriptions in  question  could  not  be  collected:  Burnap  v.  Butter  Co., 
12  0.  C.  C.  mil.  5  O.  C.  D.  582. 

VII.  When  Lien  .Attaches. 

Under  the  mechanics'  lien  law,  as  it  existed  before  it  was 
modified  by  the  act  of  May  1,  1871,  the  right  of  a  subcon tractor, 
in  the  nature  of  a  lien  upon  the  amount  due  to  the  contractor  on 
his  contract  with  the  owner,  attached  at  the  time  the  subcontractor 
dehvered  to  the  owner  an  attested  account  of  the  amount  of  his 
work  performed  or  materials  furnished  for  which  the  lien  was 
sought;  and.  as  between  subcontractors  the  liens  of  those  first  in 
time,  in  serving  the  owner  with  such  notice,  were  better  in  right, 
and  entitled  to  priority  in  the  order  in  which  such  notice  was 
serve<l:    Concland  v.  Manton.  22  O.  S.  3.18,     See  G.  C.  8328. 

If  a  mechanics'  lien  it  taken  in  compliance  with  statute,  it  can 
date  only  from  the  first  item  of  work  done  under  the  contract 
under  which  it  is  taken.  AccnrdiuRly,  if  one  has  worked  a'  a  subcon- 
tr.ict.r.  and  when  the  principal  contractor  abandons  the  contract, 
-rch  person  completes  the  work  under  a  contract  made  directly 
with  the  owner,  a  mechanics'  lien  of  such  person,  a?  principal  con- 
tractor, will  date  only  from  the  first  item  of  work  done  under 
<Hch  contract  with  such  owner:  Feike  v.  Railway.  14  O,  C.  C. 
186.  7  O,   C.   D.  057. 
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VIII.    Form  of  Affidavit. 

An  affidavit  is  not  insufficient  because  technical  or  trade  terms 
are  used  therein,  or  because  bookkeepers'  abbreviations  are  used : 
Hotel  Co.  V.  Jones,  116  Fed.  793,  54  C.  C.  A-  165,  13  O.  F.  D,  727. 

An  affidavit  may  be  sworn  to  by  any  one  who  has  knowledge 
of  the  facts  therein  stated:  Hotel  Co.  v.  Jones,  116  Fed,  793.  64 
C.  C.  A.  165.  13  O.  F.  D.  727. 

It  is  essential  to  the  validity  of  a  lien  for  machinery  furnished 
for  a  manufactory  or  other  building,  as  provided  in  this  section 
that  the  affidavit  required  by  G.  C.  8314  and  8315  be  tiled  within 
the  time  therein  prescribed ;  King  v.  Ship  Building  Co.,  59  O.  S. 
320. 

IX.    Prioritv. 

A  mechanics'  lien  does  not,  in  the  absence  of  statute,  have 
priority  over  a  mortgage  which  has  been  executed,  delivered  and 
recorded  before  the  contract  under  which  such  lien  was  taken 
was  entered  into ;  Railway  v.  Hamilton,  134  U.  S.  296.  6  O.  F.  D. 
537. 

See,  also,  G.  C.  8310. 

A  mortgage  given  after  one  has  begun  work  as  a  subcon- 
tractor, but  before  he  has  done  any  work  on  a  subsequent  con- 
tract made  by  him  with  the  owner  directly,  will  have  priority 
over  a  mechanics'  lien  taken  by  such  person  as  principal  con- 
tractor under  such  subsequent  contract:  Feike  v.  Railway,  14  0. 
C.  C.  186.  7  O.  C.  D.  657. 

Where,  upon  a  sale  of  land,  for  a  price  payable  partly  in 
hand,  the  balance  in  installments,  the  title  remaining,  in  the  ven- 
dor, to  be  conveyed  to  the  vendee  upon  full  payment  of  the  pur- 
chase price,  the  vendee  is  put  into  possession  and  proceeds  to  erect 
a  building  thereon,  the  lien  of  a  material  man  for  material  fur- 
nished for  such  building  touches  the  interest  of  the  vendue  only. 
This  interest  is  the  value  of  the  property  to  be  conveyed,  including 
any  improvements  placed  thereon,  less  the  unpaid  purchase  money. 
In  such  case  the  vendor's  right  to  be  paid  the  balance  of  the 
purchase  price,  in  case  of  a  judicial  sale  of  the  property,  is  par- 
amount to  the  lien  of  a  material  man;  and  if  he,  for  a  valuable 
consideration,  before  a  judicial  sale  of  the  property,  conveys  the 
legal  title  to  another,  the  latter,  thereby,  becomes  vested  with  all 
the  interest  and  rights  of  his  grantor,  the  original  vendor  and  by 
a  mortgage,  may  convey  to  his  mortgagee  such  interest  and  rights. 
If,  after  such  conveyance  by  !he  original  vendor,  and  mortgage 
made  by  the  grantee,  the  property  is  sold  at  judicial  sale,  the  lien 
of  the  mortgagee  upon  the  proceeds  of  the  sale  to  the  extent  of 
the  unpaid  purchase  money,  and  to  that  extent  only,  is  superior 
to  that  of  a  material  man :  Building  &  Loan  Co.  v,  Gashe,  56  O, 
S.  273.  (For  the  holding  of  the  probate  court  in  this  case,  see 
Gashe  V.  Lumber  Co..  5  O.  D.  (N.  P.)  130. 

The  construction  of  an  oil  well  Is  the  entire  job;  and  sub- 
contractors and  materialmen  have  no  priority  among  themselves 
under  G.  C.  8318 :   Devine  v.  Taylor,  12  O.  C.  C.  723,  4  O.  C.  D.  2-W. 

See,  also,  VI  ante,  this  section. 

A  mechanics'  lien  taken  under  a  contract  with  the  vendee 
who  is  in  possession,  the  purchase  price  being  unpaid,  is  Inferior 
to  the  lien  of  the  vendor,  for  the  unpaid  purchase  price,  or  to 
any  prior  lien  upon  such  realty:    Neil  v.  Kinney,  11  O.  S.  58. 

Under  an  aereement  with  one  engaged  in  manufacturing  on 
premises  of  which  he  had  a  lease  for  two  years,  a  mechanic  fur- 
nished and  attached  to  the  manufactory  certain  machinery  to  be 
used  in  the  prosecution  of  the  business;  after  which  the  tenant 
made  a  general  assignment  of  his  property  for  the  benefit  of  his 
creditors.  It  was  held  that  this  did  not  interfere  with  the  riffht 
of  the  mechanic  to  oerfect  a  mechanics'  Uen  under  the  act  of  1843 
(1  S.  Sl  C.  833)  ;  and  that  the  lien  will  extend  to  such  machinery: 
Hart  V.  Iron  Works.  37  O.  S.  75. 

The  premises  charged  with  a  lien  may  be  subjected  to  the  sat- 
isfaction of  the  same,  as  against  a  purchaser  in  good  faith,  who 
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bought  without  actual  notice  of  plaintiff's  claim,  pending  the  action 
thereon,  and  after  the  expiration  of  the  period  for  which  his  lien 
remains  operative ;     Ambrose  v.  Woodmansee,  27  Q.  S.  U7. 

X.    Waiver. 

The  rifht  to  a  mechanics'  lien  for  labor  or  material  furnished 
for  the  erection  or  repair  of  a  building  may  be  waived  by  an 
aBreement  either  expressed  or  implied :  Iron  Co.  v.  Murray,  38 
O.  S.  323. 

A  mechanic  furnishing  material  for  the  construction  of  a  mill 
under  a  contract  with  the  owner,  may.  by  his  agreement  as  to  the 
manner  of  payment,  and  his  acts  with  respect  to  the  claims  of 
other  creditors,  be  precluded  from  asserting  a  mechanics'  lien, 
as  against  such  creditors,  although  he  has  made  no  express  promise 
that  he  will  not  assert  such  lien:    West  v.  Klotz,  37  O.  S.  ^20, 

Where  a  promissory  note  is  given  and  received  in  payment 
of  a  mechanics'  claim  for  materials  furnished  and  work  done 
in  erecting  a  house  under  a  eonlract  with  the  owner,  the  lien  of 
the  mechanic  is  waived :     Crooks  v,  Finney,  3D  O.  S.  57. 

Under  the  act  of  February  26,  1840,  providing  for  proceed- 
ings against  steamboats  and  other  watercraft,  by  name,  where  a 
person  has  engaged  lo  build  and  deliver  a  boat  at  a  future  day, 
at  a  specilic  price,  and  has  delivered  the  boat  in  pursuance  to  such 
i^n'eement.  he  cannot  afterwards  proceed  against  it,  in  the  pos- 
session of  a  third  person,  to  recover  for  "materials,  supplies  and 
labor"  expended  in  building  the  same:  Canalboat  Etna  v.  Treat, 
15  O.  585. 

A  contract  between  a  principal  contractor  and  the  owner 
cannot  operate  as  a  waiver  of  the  lien  of  a  subcontractor  unless 
he  has  assented  therclo :  Gimbert  v,  Heinsath.  11  O.  C.  C.  339, 
5  O.  C  D.  176  (reversing  Gimbert  v.  Madden,  8  O.  N.  P.  3*6, 
3  0,  D.  (N.  P.)  497)  ;  Sprague  v.  Triisl  Co.,  163  Fed.  449,  90  C. 
C.  A.  71,  16  0,  F.  D.  148. 


XI,    Procedure. 

In  an  action  upon  an  account  and  for  the  foreclosure  of  a 
mechanics'  lien  to  secure  the  same,  another  party  who  claims  a 
mechanics'  lien  may  be  brought  in  as  a  defendant  in  such  action : 
and  if  it  is  found  that  such  party,  thus  brought  in,  has  not  a  valid 
methanics'  lien  it  is  said  that  the  court  has  nevertheless  power  to 
determine  how  much  is  due  to  sirch  party  upon  such  account : 
Ashley  V.  Furniture  Co.,  12  O.  C.  C.  537,  5  O.  C.  D.  486. 

It  an  action  is  brought  upon  an  account  and  for  the  foreclosure 
of  a  mechanics'  lien,  and  an  answer  is  filed  denying  the  amount 
due  upon  such  account  and  denying  that  the  mechanics'  lien  was 
.  valid,  on  the  ground  that  it  was  not  filed  in  time,  such  question 
is  said  to  be  one  trialable  to  a  jurv.  and.  accordingly,  not  appeal- 
able:  Ashley  v.  Furniture  Co..  12  O.  C.  C.  5.37.  5  O.  C.  D.  486. 

In  an  action  to  foreclose  a  mechanics'  lien  for  a  derrick  used 
for  boring  for  gas,  failure  to  aver  that  the  material  was  furnished 
under  a  contract  with  the  owner  of  the  premises  was  held  to  ren- 
der the  petition  insufficient :  Chapman  v.  Steel  Co.,  4  O.  C.  C, 
242,  2  O.  C.  D.  523. 

An  allegation  in  a  petition  that  a  verbal  contract  was  entered 
into  "with  the  said  principal  contractor  who  at  the  time  of  order- 
ing such  materials  was  an  agent  and  contractor  of  such  owner, 
"was  held  to  be  insufficient,  since  it  does  not  allege  that  such  con- 
tractor was  an  aulhorizL'fl  ai;ent,  and  since  the  fact  that  he  was  a 
contractor,  made  it  apparcnllv  impn^ssible  that  he  should  also  be  an 
aijent  for  the  same  transaction  :  McCune  v.  Snvder,  18  O,  C.  C. 
■1-i.  0  O.  C.   D.  572, 

As  to  the  neccssitv  of  averring  a  contract  with  the  owner, 
see  Trust  Co.  v.  Wood.'  19  O.  C.  C.  a58.  10  O.  C.  D.  324. 
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XII.    LiurrATiONS. 

Where  the  holder  of  a  mechanics'  lien,  within  the  two  years 
for  which  his  lien  remains  operative,  commences  an  action  on  his 
account,  to  obtain  a  -lersonal  judgment  for  the  amount  thereof, 
such  lien  is,  by  the  provisions  of  the  statute  creating  it,  continued 
until  the  action  is  determined,  and  until  the  judgment  obtained 
by  the  plaintiff  is  satisfied.  The  premises  charged  with  such  lien 
may  be  subjected  to  the  satisfaction  of  the  same,  as  a^inst  a  pur- 
chaser in  good  faith,  who  bought  without  actual  notice  of  plain- 
tiff's claim,  pending  the  action  thereon,  and  after  the  expiration 
of  said  period  of  two  years :  Ambrose  v.  Woodmansee,  27  O,  S. 
147. 

XIII.    CoNFUCT  OF  Laws. 

One  who,  in  another  state,  sells  and  delivers  to  a  principal 
contractor,  materials  to  be  transported  by  the  latter  to  this  state 
and  used  by  him  here  in  constructing  a  public  improvement,  is 
entitled  to  the  same  rights  under  the  mechanics'  lien  laws  of  this 
state,  that  one  may  assert  who  sells  and  delivers,  within  this  state, 
materials  to  be  thus  used.  To  apply  to  such  a  transaction  the  me- 
chanics' lien  laws  of  Ohio,  is  not  givins?  to  them  an  extra  terri- 
torial operation:    Mack  v.  DeGraflf,  57  O.  S.  463. 

Section  8343.  Any  person,  association  of  persons,  or 
corporation  contracting  for  the  construction  of  a  railroad, 
depot  buildings,  water-tanks,  or  any  part  thereof,  shall  be 
liable  to  and  pay  to  each  person  performing  labor  or  fur- 
nishing materials  stipulated  for  in  the  contract  with  the 
owner  of  the  road,  under  a  contract  express  or  implied  with 
the  original  contractor,  or  with  anj-  sub-contractor,  for  the 
whole  or  any  part  of  the  work  stipulated  in  the  original 
contract  with  the  owner  of  the  railroad.     (R.  S,  Sec.  3207.) 

Cited :  Pennsylvania  Co.  v.  Mchaffcv,  75  O.  S.  432.  Trust  v. 
Oil  Co.,  19  O,  C.  C.  737,  10  O.  C.  D.  372. 

Referred  to:  Railroad  v.  Hamilton.  134  U.  S.  296,  6  O.  F.  D. 
537;  Engineering  Co.  v.  Railway.  7-5  Fed.  162.  8  O,  F.  D.  662. 

This  statute  is  prospective  in  its  operation  and  does  not  affect 
existing  liens:   Feike  v.  Railroad,  12  O,  C.  C.  363.  5  O.  C.  D.  640. 

This  section  does  not  apply  to  street  railways :  Bridge  Co. 
V.  Iron  Co..  59  O.  S.  179. 

Under  this  section  a  person  who  furnishes  material  to  con- 
struct a  railway  in  Ohio,  which  material  is  delivered  in  another 
state,  is  entitled  to  a  lien  under  the  mechanics'  lien  laws  of  Ohio 
for  such  material ;  Carnegie  Bros,  v.  Railway,  1  O.  N.  P.  300. 
3  O.  D.  (N.  P.)  343. 

This  section  does  not  provide  for  an  action  at  law  nor  the 
recovery  of  a  money  judgment  in  such  action :  Schneider  v.  Rail- 
way. 10  Dec,  Rep.  264,  2f)  Bull.  457. 

As  to  the  rights  of  a  sub- contractor  to  a  lien  tmder  an  earlier 
form  of  this  statute,  see  Bartlett  v.  Paterson,  D  Dec,  Rep.  73.  10 
Bull,  367. 

If  a  contract  is  made  and  is  to  be  performed  in  another  state. 
the  lien  law  of  Ohio  does  not  apply  unless  the  parties  have  agreed 
that  the  law  of  Ohio  shall  control:  Shaw  v.  Railway.  173  Fed.  746, 
97  C,  C,  A.  520,  16  O.  F.  D.  400. 

The  lien  of  a  mortgage  givi-n  by  a  railway  to  secure  its 
bonds  is  prior  to  a  mechanics  lien  taken  to  secure  compensation 
for  the  performance  of  a  contract  which  was  entered  into  after 
Mich  mortfi.iKc  was  given:  Railroad  v.  Hamilton,  134  U.  S.  296. 
fi  O,  F.  D.  .')37;  see.  to  the  same  effect.  Railwav  v.  Trust  Co..  Pfi 
Fed.  7.3.  10  O.  F.  D.  321;  Trust  Co.  v.  Brick' Cn..  ftr.  Fed.  mti. 
37  C.  C.  A-  396,  13  0.  F.  D.  3P3, 
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A  lien  against  a  railroad  cannot  b«  taken  under  the  general 
lien  law  (G.  C.  S108,  el  seq.),  but  it  must  be  taken  in  compliance 
with  this  and  the  following  sections:  Railway  v.  Trust  Co.,  86 
I'ed.  73,  10  O.  F.  D.  321. 

General  Code  8376  to  8380  and  G.  C.  8313  to  8353,  providing 
for  subcontractors'  liens  and  HxJng  order  of  priority,  were  held  to 
lie  unconstitutional  as  far  as  ihcj  impose  a  lieu  upon  the  railway  in 
favor  of  laborers,  subcontractors  or  materialmen  without  regard  to 
the  contract  l>etween  the  railway  and  the  principal  contractor :  Shaw 
V.  RaUroad,  97  C  C  A.  520,  173  Fed.  746,  16  O.  F.  D.  400. 

Section  8344.     A  railroad  company  shall. provide,  in   whai  eon 
its  contract  with  any  person,    association    of    persons,    or  ^^J" 
corporation  for  the  construction  of  its  road,  or  any  part  shall 
thereof,  that  payments  thereimder  shall  be  made  in  the  f ol-   '"'"' '  *' 
lowing  order  of  priority:  First,  to  the  persons  performing 
labor,  furnishing  materials,  or  boarding,  on  the  order  of 
any  contractor  or  sub-contractor  to  persons  employed  by 
them,  or  either  of  them,  in  furnishing  materials  or  labor 
for  or  in  the  construction  of  such  railroad,  without  prefer- 
ence.   Second,  to  any  sub-contractor,  any  balance  due  under 
his  contract  after  payment  of  his  or  their  liabilities  to  per- 
sons performing  labor  or  furnishing  materials  or  boarding, 
under  his  or  their  contract.     Third,  to  any  contractor,  or 
construction  company,  intervening  between  a  sub -con  tractor 
and  the  railroad  company,  in  the  order  of  such  intervention 
from  such  sub-contractor  upward  to  the  owner  of  the  rail- 
road, any  balance  due  after  payment  by  the  company,  of 
amounts  found  due  in  the  order  of  priority  above  provided. 
(R.  S.  Sec.  3207.) 

Referred  to:  Railroad  v.  Hamilton,  134  U,  S.  296.  6  O.  F.  D, 
M7 ;  Engineering  Co.  v.  Railway,  75  Fed.  162.  8  O.  F.  D.  682. 

That  the  statute  providing  for  liens  upon  railways  is  uncon- 
stitutional, in  30  far  as  it  imposes  4  lien  upon  the  railway  in  favor 
ot  laborers,  subcontractors  or  materialmen,  without  regard  to  the 
contract  between  the  railway  and  the  principal  contractor,  see  Sliaw 
V.  Railway.  16  O.  P.  D.  400. 

See,  also,  G.  C.  8343. 

Section  8345.     A  person  who  performs  labor  or  fur-    what  lit 
nishes  materials  for  or  in  construction  of  any  railroad,  depot   "hsii  h»Ti 
buildings,  water-tanks,  or  any  part  thereof,  and  a  person    ''"*'  "" 
who  furnishes  boarding  on  the  order  of  any  contractor  or 
sub-contractor,  to  persons  employed  by  them  or  either  of 
them,  in  furnishing  materials,  or  performing  labor  for  or  in 
construction  of  such  railroad,  depot  buildings,  water-tanks, 
or  any  part  thereof,  in  addition  to  his  rights  under  the  next 
two  preceding  sections  shall  have  a  lien   for  its  payment 
upon  such   railroad.     Such   lien   shall   have   and   maintain 
precedence  over  any  lien  taken,  or  to  be  taken,  and  subsist 
for  one  year  from  the  date  of  filing  the  attested  account 
hereafter  provided  for.     If  an  action  is  brought  to  enforce 
the  lien  within  that  time,  it  ^ihall  continue  in  force  tintil 
finally  adjudicated.     (R.  S.  Sec.  3208.) 


:    Railroad  v.  Hamilton,  134  U.  S.  296.  6  O.  F, 


wGoogI 


le 


lAWS  OF   OHIO 

That  the  Btatute  providing  for  liens  upon  railways  is  uncon- 
stitutional, in  so  far  as  it  imposes  a  lien  upon  the  railway  in  favor 
of  laborers,  subcontractors  or  materialmen,  without  regard  to  the 
contract  between  the  railway  and  the  principal  contractor,  see  Shaw 
V.  Railway,  16  0.  F.  D.  400. 

The  terra  "materials"  as  used  in  this  section  includes  only 
such  material  as  is  furnished  for  the  construction  of  a  railroad  and 
as  is  used  in  such  construction,  and  it  does  not  include  hay,  grain, 
straw  or  feed  furnished  to  a  contractor  or  subcontractor  for  teams 


will  en  are  employed  by  mm  m  wort 
sylvania  Co.  v.  Mehaffey,  75  O.  S.  4 


The  word  "railroad"  in  this  section  and  8346  and  8347  does 
not  include  street  railroads:  Ottawa  v.  Railway,  19  O.  C.  C  (N. 
S.)  561  (following  State  v.  Cleveland,  38  O.  S.  61). 

See,  also,  G.  C.  8343. 

Section  8346,  In  order  to  perfect  such  a  lien,  a  person 
performing  labor,  or  furnishing  materials,  or  boarding,  as 
heretofore  specified,  within  forty  days  from  the  date  that 
he  ceased  performing  labor,  or  furnishing  materials,  or 
boarding  on  or  for  the  railroad,  shall  file  with  the  recorder 
of  the  county  where  the  labor  was  performed,  or  materials, 
or  boarding  furnished,  an  affidavit  containing  an  itemized 
statement  of  the  kind  and  amount  of  materials  furnished,  or 
labor  performed,  the  time  when  the  contractor  or  sub-con- 
tractor for  whom,  and  the  section  and  place  where,  on  the 
line  of  the  road  the  labor  was  performed,  or  materials  fur- 
nished, and  the  amount  due  therefor,  after  crediting  all  pay- 
ments and  set-offs.  In  case  of  boarding  furnished,  such 
affidavit  must  have  attached  thereto  an  itemized  account 
thereof,  showing  the  name  of  the  contractor  or  sub-con- 
tractor on  whose  order  it  was  furnished,  the  several  persons 
to  whom  furnished,  the  weekly  rate  of  boarding,  and  the 
several  amounts  unpaid  by  each  respectively.  On  filing  the 
affidavit  it  shall  be  recorded  in  a  separate  book  to  be  pro- 
vided therefor,  and  then  operate  as  a  Hen  on  the  railroad, 
in  the  manner  and  subject  only  to  the  limitations  herein 
provided.     (R.  S.  Sec.  3208.) 

Referred  to:  Railroad  v.  Hamilton,  134  U.  S,  296,  6  O.  F.  D. 
537. 

That  the  statute  providing  for  liens  upon  railways  is  uncon- 
stitutional, in  so  far  as  it  imposes  a  lien  upon  the  railway  in  favor 
of  laborers,  subcontractors  or  materialmen,  without  regard  to  the 
contract  between  the  railway  and  the  principal  contractor,  see  Shaw 
V.  Railway,  16  O.  F.  D.  400. 

Cited  in  support  of  the  view  that  when  the  term  "railroad"  is 
used  in  the  Qhio  statutes  it  means  a  steam  railroad,  unless  It 
clearly  apnears  that  some  other  meaning  is  intended:  In  re  Avon 
Beach  &  Southern  Railway,  3  O.  N.  P,  (N.  S.I  561,  16  0.  D,  (N. 
P.)  87;  see.  to  the  same  effect,  Railwav  v.  Traction  Co.,  4  O,  C. 
C.  (N,  S.)  329.  16  O.  C  D.  J  (remanded  to  the  circuit  court  with 
instructions  to  consider  the  bill  of  excentions  tn  Railwav  v.  Trac- 
tion Co.,  72  O.  S.  429,  and  affirmed,  without  report,  in  Railway  v. 
Traction,  72  O.  S.  644). 

The  term  "railroad"  in  this  section  does  not  include  a  Street 
railroad:    Bridge  Co.  v.  Iron  Co..  59  O.  S.  179. 

Thif  statute  must  have  a  prospective  operation  only,  so  as  to 
not  interfere  with  the  liens  existing  when  it  was  enacted:  Felke  v 
Railroad,  12  O.  C.  C.  362,  5  O.  C.  D.  640. 
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Under  a  contract  entered  into  for  the  delivery  of  material 
for  an  Ohio  railroad,  the  material  to  be  delivered  outside  of  Ohio, 
a  lien  under  the  Ohio  Lien  laws  may  be  taken  to  secure  the  pur- 
chase price  of  such  material :  Carnegie  Bros.  v.  Railway,  1  O.  N. 
P.  300,  3  0,  D.  (N.  P.)  343. 

The  lien  of  a  mortgage  on  a  railroad  covering  after-acquired 
property,  attaches  at  the  time  of  the  acquisition  of  the  property, 
subject  to  all  rights  against  the  property  then  existing,  but  the  lien 
of  a  mechanics'  lien  for  labor  and  materials  used  in  making 
improvements  on  real  estate  after  (he  title  to  such  real  estate  was 
acquired  by  the  mortgagor,  is  subsequent  to  the  lien  of  such  a 
mortgage  on  after-acquired  pronerty,  when  such  mortgage  was 
executed  before  the  passage  of  this  statute,  and  before  the  acquisi- 
tion of  the  property  and  was  recorded  before  such  materials  and 
labor  were  furnished:    Reed  v.  Ginsburg  &  Sons,  ft4  O.  S.   11. 

Under  this  section,  which  provides  that  "a  person  who  fur- 
nishes materials  for  or  in  the  construction  of  any  railroad.  *  *  » 
in  addition  to  his  rights  under  the  preceding  section  shall  have  a 
lien  for  the  payment  of  the  same  upon  such  railroad,"  the  term 
materials,  as  therein  used,  comprehends  and  includes  such  articles 
only  as  are  furnished  for  and  to  be  used  in  the  construction  of 
sucn  railroad.  Therefore,  a  person  who  furnishes  hav,  grain,  straw 
and  feed  to  a  contractor  or  subcontractor  for  the  keep  of  teams 
employed  by  them  in  working  on  said  railroad  is  not,  within  the 
purview  and  meaning  of  this  section,  furnishing  materials :  Penn- 
sylvania Co.  V.  Mehaffey,  75  O.  S.  432. 

The  fact  that  the  contractor  has  accepted  a  promissory  note 
from  the  railway  as  evidence  of  his  claim  does  not  impair  his 
right  to  a  lien,  and  it  is  not  necessary  to  refer  to  such  note  in 
the  affidavit  containing  the  itemized  statement  of  the  material  fur- 
nished or  the  labor  performed ;  Rousculp  v.  Railroad,  19  0.  C. 
C.  436.  10  O.  C,  D,  621. 

Under  the  preceding  sections,  one  who  has  furnished  material 
to  a  railroad  to  be  used  by  such  railroad  in  the  construction  of 
a  hotel  cannot  have  a  lien  therefore :  Industrial  &  Mining  Guaran- 
tee Co.  V.  Electrical  Supply  Co.,  58  Fed.  732,  7  C.  C.  A.  471,  9 
O.  F.  D.  483. 

The  aflidavit  should  show  when  the  materials  were  furnished 
and  what  materials  were  furnished :  Industrial  &  Mining  Guaran- 
tee Co.  V,  Electrical  Supply  Co.,  58  Fed.  732,  7  C.  C.  A.  471.  9  O. 
F.  D.  483. 

The  limitation  of  time  within  which  suits  under  this  Statute 
must  be  brought  applies  to  controversies  arising  between  the  con- 
tractor or  sub-contractor  and  the  person  furnishing  materials  or 
work  and  not  to  rights  of  action  on  the  part  of  the  latter  against 
the  owner  of  the  road :  Railway  v.  Cronin,  38  O.  S.  122. 


Section  8347.  Within  ten  days  after  filing  his  affi- 
davit with  the  recorder  the  claimant  shall  serve  a  notice  in  ' 
writing  upon  the  secretary,  or  other  officer  or  authorized  ' 
representative  of  the  railroad  company,  by  delivering  or 
leaving  a  copy  thereof  at  his  usual  place  of  residence,  or 
place  of  doine  business.  Such  notice  shall  contain  a  state- 
ment of  the  facts  of  his  filing  such  afTidavit,  the  county 
wherein  filed,  the  amount  of  his  claim,  whether  for  labor. 
materials  or  boardinjf  furnished,  and  the  contractor  or  sub- 
contractor for  whom  rendered.  Rut  when  the  notice  can 
not  be  served  in  the  county  where  the  affidavit  is  filed,  it 
shall  he  served  by  the  recorder  upon  the  representative  of 
the  railroad  aforesaid  by  depositing  in  the  postoffice  a  letter 
containing  the  notice  directed  to  his  place  of  residence,  or 
place  of  doing  business,  if  known  to  the  recorder.     Any 
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person  failing  to  file  his  affidavit,  and  serve  such  notice 
within  the  time  herein  prescribed,  shall  be  held  to  have 
waived  all  claim  under  this  and  the  next  two  preceding  sec- 
tions, against  the  railroad  company.     (R.  S.  Sec.  3208.) 

Referred  to;  Railroad  v.  Hamilton,  134  U.  S.  296,  6  O. 
F.  D.  537. 

That  the  statute  providing  for  liens  upon  railways  is  uncon- 
stitutional, in  so  far  as  it  imposes  a  lien  upon  the  railway  in  favor 
of  laborers,  subcontractors  01  materialmen,  without  regard  to  the 
contract  between  the  railway  and  the  principal  contractor,  see  Shaw 
V.  Railway,  16  O.  F.  D.  400. 

Under  an  earlier  form  of  this  statute,  which  provided  for 
serving  a  notice  in  writing  upon  the  "secretary  or  other  officer  or 
agent"  of  the  railroad  company,  the  service  of  a  notice  upon  a 
director  of  the  railroad  company  was  sufficient:  Railway  v.  McCoy, 
42  O.  S,  251. 

The  provisions  of  this  section  which  provide  for  notice  and 
the  serving  thereof  must  be  complied  with  substantially :  Railway  v. 
Cronin,  38  O.  S.  122. 

How  ■ction  Section  8348.     A  person  obtaining  and  holding  a  lien 

™y  be  as  provided  for  in  the  three  preceding  sections,  in  addition 

"""  to  his  remedies,  under  this  subdivision,  may  proceed  by  pe- 

tition as  in  other  cases  of  lien,  against  the  owner  of  and  all 
other  persons  interested,  as  Uenholders  or  otherwise,  in 
such  a  railroad,  and  obtain  such  judgment  as  justice  and 
equity  require.  For  the  purposes  of  such  suit  any  number 
of  such  lien-holders  may  join  as  parties  plaintiffs,  by  sep- 
arately stating  and  numbering  their  respective  claims,  but- 
if  several  liens  be  obtained  by  several  persons  as  aforesaid. 
on  the  same  railroad,  they  shall  have  no  priority  among 
themselves;  payment  thereon  shall  be  made  pro  rata.  (R. 
S.  Sec.  3209.) 

Cited:  Bridge  Co.  v.  Iron  Co..  59  O,  S.  179. 

Referred  to:  Railroad  v,  Hamilton.  134  U.  S.  296,  6  O, 
F.  D.  537. 

That  the  statute  providing  for  liens  upon  railways  is  uncon- 
stitutional, in  50  far  as  it  imposes  a  lien  upon  the  railway  in  favor 
of  laborers,  subcontractors  or  materialmen,  without  regard  to  the 
contract  between  the  railway  and  the  principal  contractor,  see  Shaw 
V.  Railway.  18  0.  F.  D.  400. 

Canimctor  Section  8349.     Each  contractor  or  subcontractor  shall 

"  ,^-^  ""j"*^   have  at  least  five  days'  notice,  in  writing,  of  the  time  when 
payment.  the  lien  for  labor,  boarding  or  materials  furnished  under  a 

contract  with  him  will  be  paid,  which  may  be  served  upon 
him  personally  or  upon  his  authorized  agent  or  foreman, 
by  the  owner  of  the  railroad,  or  any  officer  or  agent  thereof. 
,<tating  therein  the  time  of  their  payment.  On  request  of 
such  contractor  or  subcontractor  he  shall  be  permitted  to 
examine  such  lien  claims  before  they  are  paid  at  any  time 
after  the  notice  has  been  given.  But  if  such  notice  can  not 
be  served  in  the  county  where  the  Hen  is  filed,  it  may  be 
given  by  publication  in  some  newspaper  of  general  circula- 
tion therein,  for  the  period  of  two  weeks.  If  he  disputes 
any  of  the  claims,  the  company  or  owner  of  the  road  shall 
withhold  payment  of  those  in  dispute  until  they  are  ad- 
justed.    (R.  S.  Sec.  3210.) 
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Referred  to:  Railroad  v.  Hamilton,  134  U.  S.  296,  6  O. 
F.  D.  537. 

Thai  the  statute  providing  for  liens  upon  railways  is  uncon- 
stitutional, in  so  far  as  it  imposes  a  lien  upon  the  railway  in  favor 
of  laborers,  subcontractors  or  materialmen,  without  regard  to  the 
contract  between  the  railway  and  ihe  principal  contractor,  see  Shaw 
T.  Railway.  16  O.  F.  D.  400. 

Section  8350.  When  the  matter  can  not  be  adjusted  hoh  d»[ 
between  the  parties  interested,  it  may  be  submitted  to  tlie  fj''^J,j 
arbitration  of  three  disinterested  persons,  one  to  be  chosen 
^  each  of  the  parties,  and  one  by  the  two  thus  chosen. 
•  Their  decision,  or  that  of  any  two  of  them,  in  the  absence 
of  fraud  or  collusion,  shall  be  final  and  conclusive  on  the 
parties.  If  any  claim  be  disputed  and  is  not  settled  or  sub- 
mitted to  arbitration,  the  claimant,  in  such  case,  shall  be  re- 
quired to  commence  an  action  on  his  claim  before  the  proper 
tribunal,  within  forty  days  after  notice  thai  it  has  been 
disputed,  and  pro-isecute  it  to  final  jutlgnient  without  delay. 
The  amount  thus  ascertained  or  adjudicated  shall  then  be 
paid  by  the  railroad  owner.  P.iit  after  notice  given  as  above 
provided,  if  no  objection  is  tiled  against  such  claim  within 
ten  days  after  the  expiration  of  the  term  for  service  of 
notice,  then  the  contractor  or  subcontractor  shall  be  held 
to  have  waived  all  objection  to  such  claim,  and,  as  against 
such  contractor  or  subcontractor,  it  shall  he  taken  to  he  cor- 
rect.    (R.  S.  Sec.  3210.) 

Referred  to:  Railroad  V-  Hamihon,  1.14  U-  S.  296.  6  O. 
F.  D.  537. 

That  the  statute  providing  fur  liens  uprn  railways  is  uncon- 
stitutional, in  so  far  as  it  imposes  a  lien  i'f:oii  the  railway  in  favor 
of  laborers,  subcontractors  or  mati'HiiImcii,  withoi'l  rcsjnrd  to  the 
contract  between  the  railwav  and  the  priiicip:il  cjiitracinr.  sec  Shaw 
V.  Railway,  16  O.  F.  D.  400. 

Section  8,i^i.  Tlic  nrovi'^inns  of  the  next  six  preced-  ^^  ^^^^ 
ing  sections  apply  to  and  include  any  person  who  furnishes  pmedinit 
grain,  hay,  merchandise,  tools  or  implements,  or  who  re-  '""'  ''"' 
pairs  any  tools  or  implements  on  the  order  of  any  contractor 
or  subcontractor;  for  their  own  use,  or  the  use  of  persons 
employed  by  them  or  either  of  them  while  furnishing  ma- 
terials or  labor  for  or  in  construction  of  such  railroad.  But 
the  amount  of  such  claim  shall  not  exceed  the  wages  of  the 
person  performing  labor  or  furnishing  materials,  to  whom 
furnished,  or  the  amotmt  found  due  such  contractor,  or 
subcontractor,  under  the  provisions  of  this  sub-livision.  In 
every  such  case  the  retjuirements,  as  to  filing  affidavits  and 
giving  notices  must  be  strictly  comnlied  with;  and  the  ag- 
gregate of  all  liens  taken  and  perfected  thereunder,  shall 
not  be  in  excess  of  the  actual  construction  contract  price  of 
the  railroad  company.     (R.  S.  Sec.  3211,) 

Cited:    Bridge  Co.  v.  Ire 

Referred   to:     Railro.id    1 
F.  D.  537. 

That  the  statute  prnvidinK  for  liens  upon  railways  is  uncon- 
stitutional, in  so  far  as  it  imposes  a  lien  upon  the  railway  in  favor 
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of  the  laborers,  subcontractors  or  materialmen,  without  regard  to 
the  contract  between  the  railway  and  the  principal  contractor,  see 
Shaw  V.  Railway,  173  Fed.  746,  97  C  C.  A.  620,  16  O.  F.  D.  400. 

While  this  section  in  terms  extends  the  provisions  of  G.  C. 
8345  to  such  persons  as  furnish  grain,  hay  and  the  like,  to  any 
contractor  or  subcontractor,  it  does  not  extend  or  enlarge  the  mean- 
ing of  the  word  "materials,"  nor  does  it  impose  u^on  the  railroad 
company  a  personal  liability  for  articles  thus  furnished  if  no  lien 
therefor  was  taken  of  perfected:  Pennsylvania  Co.  v.  MehafTey, 
75  O.  S.  432. 

The  Pennsylvania  Company,  being  engaged  in  the  construc- 
tion of  certain  side  tracks,  switches,  and  other  improvements  on  its 
railroad  right  of  way  at  or  near  the  village  of  Lafayette,  in  Allen 
county,  Ohio,  caused  to  be  posted  at  said  village  and  at  other 
places  in  said  county  near  the  place  where  said  work  was  being 
done,  written  notices  that  the  Pennsylvania  Company  would  "pro- 
tect all  claims  for  materials,  labor  and  board."  It  was  held  that 
the  claim  of  a  person  for  hay,  grain,  straw  and  feed,  furnished  by 
him  to  a  contractor,  for  teams  employed  by  the  laller  on  said  works, 
is  not  a  claim  for  either  material,  labor  or  board  within  the  lan- 
guage and  meaning  of  said  notice,  and,  therefore,  is  not  a  claim 
which  the  Pennsylvania  Company,  by  the  posting  of  said  notices, 
thereby  assumed,  or  obligated  itself,  to  protect  and  pav:  Penn- 
sylvania Co.  V.  Mehaffey,  75  O.  S.  432. 

This  section  gives  to  the  persons  who  furnish  the  articles  herein 
named  as  herein  provided  for  the  rights  and  remedies  which  are 
given  by  G.  C.  8343  to  8350 :  Schneider  v.  Railway,  10  Dec.  Rep. 
364,  20  Bull.  457. 

intcn>rctition  SECTION  8352.     The  word  "owner"  in  the  sections  of 

"owHM^"  '''■^  suMivision  of  this  chapter,  shall  be  held  and  considered 

as  including  any  lessee,  receiver,  corporation,  company,  or 
persons  owning,  operating  or  managing  any  railroad  with 
whom  or  in  whose  behalf  such  contract?  are  made.  (R.  S. 
Sec.  321 1.) 

Referred  to:  Railroad  v.  Hamilton,  134  U.  S.  296,  6  O. 
F.  D.  537. 

That  the  statute  providing  for  liens  upon  railways  is  uncon- 
stitutional, in  so  far  as  it  imposes  a  lien  upon  the  railway  in  favor 
*  of  laborers,   subcontractors  or  materialmen,  without   regard  to  the 

contract  between  (he  railway  and  the  principal  contractor,  see  Shaw 
V.  Railway,  16  0.  F.  D.  400. 

NoriM  to  Section  8365.     All  express  companies,  transportation 

cdpT^of*  "     companies,  forwarding  and  commission  merchants,  common 
freltbi.  carriers,    warehousemen,    wharfingers,   and    railroad    com- 

panies, doing  business  in  this  state,  within  thirty  days  after 
the  receipt  of  any  property  in  their  warehouse,  depot,  sta- 
tion, store  or  other  place  of  deposit  or  doing  business,  when 
such  property  is  plainly  marked  with  the  owner's  name  and 
place  of  residence,  or  it  be  otherwise  known,  shall  notify 
the  owner  that  such  property  is  held  by  them  subject  to 
charges,  either  by  leaving  notice  at  the  usual  residence  or 
place  of  business  of  the  owner,  or  by  depositing  it,  postage 
prepaid,  in  the  proper  postoflice,  duly  addressed  to  such 
owner.     (R.  S.  Sec.  3221.) 

Rfgister  of  SECTION  8366.     All  siich  pcrsons,  associatious,  or  com- 

frftght.  panics,  shall  keep  a  register,  in  which  must  be  entered  a 

list  or  inventory  of  all  goods,  wares,  merchandise,  baggage, 

or  other  property,  with  a  pertinent  description  thereof  by 
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marks  thereon,  the  size,  weight,  and  the  depot,  warehouse, 
or  other  place  where  deposited,  the  time  when  received,  and 
the  amount  of  charges  claimed  thereon,  which  may  be  left 
in  the  possession  of  such  person,  association  or  company, 
by  reason  of  the  owner  being  unknown,  or  when  such 
owner's  residence  is  not  known,  or  when  such  property  has 
been  refused,  or  the  owner  has  neglected  to  receive  it.  (R. 
S.  Sec.  3222.) 

Section  8367.  When  any  such  property  has  been  con-  v 
veyed  to  any  point  in  this  state,  and  remains  unclaimed  for  | 
six  months  at  the  place  to  which  it  is  consigned,  and  the 
owner  within  that  time  fails  to  claim  it,  and  pay  the  proper 
charges,  if  there  be  any  against  it,  such  person,  association, 
or  company,  may  sell  such  freight  or  other  property,  at  pub- 
lic auction,  offering  each  parcel  separately.  (R.  S.  Sec, 
3223) 

Section  8368.  Such  property  may  be  offered  for  sale  ; 
either  in  the  place  where  the  office,  station,  depot,  or  ware-  = 
house  in  which  it  has  been  deposited  for  safe-keeping,  is 
located,  or  at  any  other  place  where  such  person,  association, 
or  company  may  deem  best  to  insure  a  prompt  sale  thereof. 
At  least  thirty  days'  notice  of  the  time  and  place  of  sale, 
containing  a  descriptive  list  of  the  several  articles  to  be 
sold,  with  names,  numbers,  and  marks  thereon,  shall  be 
given,  by  posting  such  notice  at  the  office,  station,  or  depot 
of  such  person,  association,  or  company  in  the  county 
where  the  place  to  which  the  property  was  consigned  is 
situated,  or,  if  there  be  no  such  office,  station,  or  depot,  by 
posting  such  notice  in  three  public  places  in  such  county. 
In  addition  to  the  posting  at  the  place  of  consignment,  such 
descriptive  list  must  be  posted  at  the  place  where  the 
property  is  to  be  sold,  and  thirty  days'  notice  of  the  time 
and  place  of  the  sale  be  published  in  a  newspaper  of  general 
circulation  in  the  county  where  the  sale  is  to  be.  (R.  S. 
Sec.  3224.) 

Section  8369.  From  the  proceeds  of  such  property,  1 
such  person,  association,  or  company,  shall  pay  all  the  J 
necessary  costs  and  expenses  of  the  sale,  and  all  proper 
charges  for  freight  and  storage  of  the  property  sold,  appor- 
tioning such  expenses  and  charges,  as  near  as  may  be, 
among  the  articles  sold,  to  the  amount  received  for  each 
and  hold  any  overplus,  subject  to  the  order  of  the  owner 
thereof,  at  any  time  within  one  year  after  the  sale,  upon 
proof  of  ownership  by  affidavit  of  the  claimant  or  his  at- 
torney. After  the  expiration  of  one  year,  all  such  sums  un- 
claimed shall  be  paid  into  the  state  treasury,  to  be  placed  to 
the  credit  of  the  common  schools.  Any  article  remaining 
unsold  may  be  again  offered  as  above  provided,  until  sold. 
(R.  S.  Sec.  3225.) 
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Section  8370,     Such  person,  association  or  company 

may  bring  suit  in  any  court  of  competent  jurisdiction  for 
the  amount  of  the  freiglit,  storage,  and  legal  charges  thereon, 
and  subject  such  freight  to  the  payment  thereof,  after  ten 
days  from  the  giving  of  the  notice  provided  for  in  section 
eighty-three  hundred  and  sixty-five,  unless  such  cost  and 
charges  are  paid,  if  the  owner  or  consignee  is  known  or  can 
be  found  in  the  county.  If  such  owner  or  consignee  is 
unknown,  a  non-resident  of  the  county,  or  his  place  of 
residence  is  unknown,  then  such  notice  shall  be  published 
for  not  less  than  ten  days  in  a  newspaper  of  general  cir- 
culation in  such  county.  In  such  case  the  suit  may  be 
brought  after  ten  days  from  the  first  publication.  The 
judgment  obtained  shall  be  a  lien  upon  the  freight,  to  sat- 
isfy which,  with  costs  of  suit,  it  shall  be  sold,  (R,  S,  Sec. 
3226.) 

Section  8371.  Such  person,  association,  or  company, 
after  the  expiration  of  ten  days  from  the  receipt  of  goods 
at  the  place  to  which  they  are  consigned,  upon  giving  or 
depositing  the  notice  provided  in  sectioti  eighty-three  hun- 
dred and  sixty-five,  and  the  expiration  of  ten  days,  may 
charge  a  fair  and  reasonable  cost  for  storage,  which  shall  be 
a  lien  upon  the  goods  so  stored.  Such  person,  association, 
or  company  also,  after  the  expiration  of  such  ten  days,  may 
deliver  the  goods  to  any  warehouseman  or  storage  mer- 
chant at  the  point  of  destination  thereof,  or  in  case  there 
be  no  responsible  warehouseman  or  storage  merchant  at 
such  point  willing  to  receive  the  goods,  then  at  the  most 
convenient  point  where  storage  can  be  effected,  and  receive 
from  such  warehouseman  the  freight  and  charges  due  such 
railroad  or  other  company  thereon,  notifying  the  owner  or 
consignee  of  such  storage,  when  known,  in  the  manner 
above  provided,  and  the  advances  made.  All  reasonable 
charges  for  storage  shall  be  a  Hen  upon  the  goods  so  stored. 
(R.  S.  Sec.  3227.} 

Cited :   Railroad  v.  Hatch,  52  O.  S,  408. 

(^   ^  Section  8372.     Such  person,  association,  or  company 

Mfle*.  nie  shall  keep  a  copy  of  the  notice,  a  copy  of  tlie  sale  bill,  and 
be'V^*  *"  the  expenses  thereof,  proportional  to  each  article  sold,  and 
■also  the  oath  of  the  claimant  of  the  residue  of  the  proceeds, 
and  must  furnish  an  inspection  of  it,  and,  if  required,  copies 
thereof,  to  any  one,  on  payment  of  the  proper  charges 
therefor.  (R.  S.  Sec.  3228.) 

Siie  of  Section  8373.     If  perishable  property  be  so  conveyed 

kSS^*  as  freight,  and  remain  unclaimed  until  in  danger  of  great 
depreciation,  or  it  be  refused,  or  the  owner  thereof  cannot 
be  found,  then  such  person,  association  or  company  may 
sell  it  at  private  sale,  or  auction,  without  giving  notice,  for 
the  best  price  it  will  bring,  and  appiv  the  proceeds  as  afore- 
said.    (R.  S.  Sec.  3229.) 
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Live  stock  left  in  the  custody  of  a  company,  whose  businesii 
it  is  to  furnish  temporary  accominodations  for  the  same,  may  be 
sold  by  such  company,  when  no  owiiei  can  be  found,  and  from 
the  perishable  nature  of  the  property  a  necessity  for  sale  arises; 
Township  Trustees  v.  Stock  Yard  Co.,  27  O.  S.  435. 

As  to  the  validity  of  this  and  the  following  sections  through 
G.  C.  B380,  see  Shaw  v.  Railway,  173  Fed-  74ii,  97  C.  C.  A.  520, 
16  O.  F.  D.  400. 

The  inalienable  right  to  acquire  property  involves  the  right 
to  make  contracts  with  reference  to  property  and  that  right  apper- 
tains not  only  to  individuals  but  to  private  corporations  and  to  the 
municipahties,  and  applying  the  holdings  of  the  supreme  court 
(Palmer  v.  Tingle,  55  O.  S.  423,  and  Cleveland  v.  Construction  Co., 
67  O.  S.  197),  the  legislature  is  as  destitute  of  power  to  alienate 
or  qualify  the  right  of  a  private  corporation  to  contract  as  it  is  to 
alienate  or  qualify  the  rights  of  individuals  in  the  same  respect: 
Stewart  v.  Gardner,  10  O.  C.  C.  (N.  S.)  408.  20  O.  C.  D.  218, 

Section  8374.     If  the  owner  of  any  such  property,  at  wiibin  wh»t 
any  time  within  five  years,  reclaims  it,  and  produces  satis-  J^*  gfopiny 
factory  evidence  to  the  auditor  of  state  of  his  ownership   ciwmed. 
thereof,  the  auditor  shall  draw  his  warrant  in  favor  of  such 
person  upon   the  treasurer  of  state   for  the  amount  paid 
into  the  state  treasury.     (R.  S.  Sec.  3230.) 

Section  8375.     Any  such  person,  association  or  com-   pe^u^  far 
pany  who  refuses  or  neglects  to  perform  any  of  the  duties  ne«i«i  to 
required  by  this  chapter,  with  the  intent  to  avoid  its  pro-   provinmu. 
visions,  shall  forfeit  and  pay  a  sum  not  less  than  one  hun- 
dred dollars,  nor  more  than  five  hundred  dollars,  at  the  dis- 
cretion of  the  court,  to  be  recovered  for  the  use  of  common 
schools  in  the  county  in  which  the  principal  office  of  such 
person,  association,  or  company  is  located,  and  also  be  liable 
to  any  person  injured  thereby  in  double  the  value  of  the 
property.     (R.  S.  Sec.  3231.) 

LIEN  ON  PUBLIC  WORKS. 

Section  8376.  Any  person  who  has  performed  com-  utn  for  ui»r 
mon  or  mechanical  labor  upon,  or  furnished  supplies  to  any  JJ^Jf^' 
railroad,  street  railroad,  or  railroad  operated  wholly  or  in 
part  by  electric  motor  power,  turnpike,  plank  road,  canal 
or  on  any  public  structure  being  erected,  or  on  any  abut- 
ment, pier,  culvert  or  foundation  therefor,  or  for  any  side 
track,  embankment,  excavation,  or  any  public  work,  pro- 
tection, ballasting,  delivering  or  placing  ties,  or  track-lay- 
ii^,  whether  the  labor  is  performed  for,  or  the  supplies  or 
materials  are  furnished  to  any  company,  corporation,  con- 
tractor, or  subcontractor,  construction  company,  or  any  in- 
dividual, shall  have  a  first  and  absolute  lien  on  the  whole  of 
the  property  on  which  such  work  is  done,  or  to  which 
such  supplies  were  contributed,  and  on  any  fund  arising 
from  a  sale  thereof  or  any  part  thereof  under  an  order  of 
any  court.     (95  v.  609  §1.) 

For  canals,  see  appendix,  13M7,  et  seq. 
This  section,  relatmg  to  liens  for  labor  and  material  furnished 
certain  public  works,  under  the  principles  enunciated  in  the  c; 
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cited,  is  unconstitutional;    Stewart  v.  Gardner,  10  O.  C.  (N.  S.) 
408,  20  O.  C.  D.  21S. 

This  statute  implies  that  a  railroad  is  distinct  from  a  street 
railroad,  and  that  a  railroad  operated  in  whole  or  in  part  by 
electric  power  may  be  something  still  different:  Railway  v.  Trac- 
tion Co..  4.  O.  C.  C.  (N.  S.J  -129,  16  O.  C.  D.  1  (reversed,  Rail- 
way V.  Traction  Co.,  72  O.  S.  429,  and  affirmed,  without  repon. 
Railway  v.  Traction  Co.,  72  O.  S,  644). 

An  earlier  form  of  this  statute,  which  did  not  expressly  name 
street  railroads  but  named  railroads,  was  held  not  to  apply  to 
street  railroads:  Briitee  Co.  v.  Iron  Co.,  59  0.  S.  \TJ.  Contra: 
Engineering  Co.  v.  Railway,  75  Fed.  162.  8  O.  F.  D.  682. 

This  statute  is  intended  to  give  a  lien  for  work  done  upon 
the  structure  of  improvements  mentioned  therein :  Engineering  Co. 
V.  Railway,  75  Fed.  162.  8  O.  F.  D.  686. 

Section  8377.  Such  person  shall  hold  the  railroad, 
street  railroad  or  railroad  operated  wholly  or  in  part  by 
electric  motor  power,  canal,  turnpike,  plank  road,  or  Struct- 
ure, to  the  creation  or  construction  of  which  such  labor  or 
supplies  were  contributed,  or  so  much  thereof  as  in  whole 
or  part  have  been  created  by  such  labor  or  supplies,  to  the 
exclusion  of  any  such  railroads,  canal,  turnpike,  plank  road, 
public  work  or  structure,  as  to  operation,  occupation  or  use, 
until  the  claim  for  such  labor  or  supplies  is  properly  ad- 
justed and  paid  in  full.     {95  v.  609  §  i.) 

The  word  "railroad"  as  used  in  this  section  did  not  include 
street  railroads  until  street  railroads  were  specilically  included : 
Bridge  Co.  v.  Iron  Co.,  59  O.  S.  179;  Ottawa  v.  Railway,  13  O. 
C.  C.  (N.  S.)  561. 

Section  8378.  When  it  is  deemed  necessary  for  any 
construction  company,  contractor,  subcontractor,  mechanic, 
laborer,  or  person  contributing  supphes  or  material  to  se- 
cure a  claim  against  a  railroad,  canal,  turnpike,  plank  road, 
public  work  or  public  structure,  either  for  work  done  or 
material  furnished,  they  shall  file  a  sworn  itemizes  state- 
ment, within  thirty  days  after  the  work  was  perfon~ed  or 
materials  furnished,  of  the  amount  of  work  done  or  ma- 
terial furnished,  showing  the  balance  due  and  claimed  for 
labor  or  material  furnished,  with  the  recorder  of  the  county 
or  counties  within  which  the  work  was  done  or  materials 
furnished.  If  several  liens  be  obtained  by  several  persons 
on  the  same  job,  in  the  manner  prescribed  by  this  subdi- 
vision of  this  chapter,  they  shall-have  no  priority  among 
themselves,  but  payments  thereon  must  be  made  pro  rata. 
(86  V.  t20  §  2.) 

Section  8379.  Any  construction  company,  con- 
tractor, mechanic,  laborer  or  person  contributing  supplies 
or  material  to  any  work  named  in  section  eighty-three  hun- 
dred and  seventy-six,  at  the  time  of  filing  the  sworn  state- 
ment of  account  as  provided  in  the  next  preceding  section, 
must  file  a  good  and  sufficient  bond  of  indemnity  for  an 
amount  equal  lo  the  amount  claimed,  which  bond  shall  be 
approved  by  the  probate  judge,  and  be  so  conditioned  as 
to  save  and  protect  the  defendant  in  any  case  arising  under 
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this  subdivision  of  this  chapter,  and  thereupon  shall  be  en- 
titled to  a  decree  of  the  common  pleas  court,  enjoining  and 
prohibiting  the  operation,  use  or  occupancy  of  the  property 
created  in  whole  or  in  part  by  the  party  or  parties  asking 
for  such  injunction;  and  the  injunction  shall  not  be  dis- 
solved until  the  court  is  satisfied  that  the  claim  has  been 
adjusted  and  paid  in  full.  (86  v.  121  §  3.) 

That  this  section  is  unconstitutional ;  See  Creech  v.  Railway, 
11  Dec.  Rep.  764,  29  Bull.  US. 

The  unconstitutionality  of  Par.  3  of  this  statute  was  said, 
in  Engineering  Co.  v.  Railway,  75  Fed.  162,  8  O.  F.  D.  682,  not  to 
render  the  entire  statute  invalid. 

Section  8380.  Any  civil  engineer  employed  as  chief  Eii«ine« 
or  assistant  engineer  in  the  surveying,  plotting,  or  cross-  J^"^ 
sectioning  of  any  railroad,  canal,  turnpike,  plank  road  or  mata.'ci 
other  public  road,  before  the  work  is  commenced,  shall 
make  an  accurate  measurement  thereof,  and  prepare  a  pro- 
file of  each  section  of  nne  mile  or  less  of  work,  showing 
quantities  of  each  and  every  class  of  work  to  be  done 
thereon.  He  also  shall  designate  the  nearest  benchmark  or 
point  from  which  measurements  are  made,  and  drive  stakes 
at  top  of  slope,  at  foot  of  embankments,  at  sides  and  center 
of  grade  and  around  every  burrow  pit  for  each  one  hun- 
dred feet,  showing  in  plain  figures  by  feet  and  tenths  of  a 
foot  the  depts  of  cut  or  height  of  fill  or  embankment,  to- 
gether with  a  correct  showing  of  the  quantity  of  overhaul 
beyond  a  given  number  of  feet,  in  cubic  yards,  for  each  sec- 
tion of  a  mile  or  less.  Such  chief  or  assistant  engineer,  on 
demand,  when  any  work  is  finished,  must  furnish  to  any 
company,  contractor,  subcontractor  or  person  a  final  state- 
ment of  quantities  in  each  class  of  work  done  or  supplies  or 
material  furnished  by  parties  interested.     (86  v.  121  |  4.) 
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atSS.    Delivery   to  carrier,  effect  of.  8*41.    Recission. 

6427.    Examiiutioii  of  goods,  time  for.  i      3442.    Right  not  sffecled  by  sale. 

TraQifer  of  SECTION  8397.     When  there  is  a  contract  to  sell  unas- 

property.  ccrtairied  goods  no  property  in  the  goods  is  transferred  to 

the  buyer  unless  and  until  the  goods  are  ascertained,  but 

property  in  an  undivided  share  of  ascertained  goods  may  be 

transferred  as  provided  in  this  chapter.    -(99  v.  417  §  17.) 

Time  of  Sectiok  8398.     (i.)     When  there  is  3  contract  to  sell 

tniufer.  specific  Or  ascertained  goo'ls,  the  property  in  them  is  trans- 

ferred to  the  buyer  at  such  time  as  the  parties  to  the  con- 
tract intend  it  to  be  transferred. 

(2.)  For  the  purpose  of  ascertaining  the  intention  of 
the  parties,  regard  shall  be  had  to  the  terms  of  the  contract, 
the  conduct  of  the  parties,  usages  of  trade,  and  the  circum- 
stances of  the  case.    (99  v.  417  §  18.) 

It  gootis  are  sold  on  credit  and  the  possession  thereof  is 
transferred  to  the  vendee,  and  under  a  contract  whereby  the  title 
is  to  remain  in  the  seller,  until  payment,  payment  is  a  condition 
precedent  to  the  transfer  of  title,  and  until  such  payment  is  made 
the  title  remains  in  the  vendor ;    Sanders  v.  Keber,  28  O.  S.  630. 

Under  a  contract  of  sale  whereby  title  is  to  vest  on  the  ap- 
praisement of  the  goods,  title  does  not  vest  until  such  appraise- 
ment is  had.  and  a  subsequent  modification  of  the  contract  for  the 
benefit  of  the  vendee  does  not  change  the  loss  caused  by  a  tire: 
Parker  v.  Davis.  13  U-  C,  C.  cm.  6  O.  C.  D.  B84  (reversing  Davis 
V.  Parker.  7  0.  N.  P.  382,  5  O.  D.  (N.  P.)  152). 

Under  a  contract  for  the  sale  of  a  specific  existing  chattel, 
the  title  to  remain  in  the  vendor  until  the  price  therefor  is  paid. 
the  vendee  does  not  acquire  any  interest  which  is  subject  to  levy. 
and  sale  on  execution  by  merely  paying  a  part  of  the  purchase 
price:    Sage  v.  Slcutz,  23  O.  S.  1. 

One  who  purchases  goods  on  the  installment  plan  and  pays 
no  part  of  the  purchase  price  is  said  to  acquire  no  interest  in 
such  property,  and  if  the  vendee  makes  an  assignment  for  the  ben- 
efit of  his  creditors,  such  property  should  he  delivered  to  the 
vendor  on  the  application  of  the  vendor  :  Seibern',^  Assignment, 
7  O.  D.  (N.  P.)  280. 

If  butter  is  sold  for  cash  and  the  vendee  is  allpwed  to  take 
possession  thereof,  in  order  to  determine  its  weight,  title  doe? 
not  pass,  and  the   seller  may  recover  the  possession  thereof  from 
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the  mortgagee  or  assignee  of  inch  vendee:     Warner  v.  Porter,  2 

D.  124,  1  W.  L  M.  m.  3  Gai.  105. 

In  sales  of  specific  chattels  for  cash  on  delivery,  delivery 
and  payment  are  concurrent  acts  and  delivery  in  the  expectation 
of  receiving  immediate  payment  is  not  absolute  but  conditionali 
and,  when  there  is  no  waiver  of  payment,  the  properW  does  not  pass 
until  the  price  is  paid:     Railway  v.  Good,  82  O.  S.  278. 

In  a  sale  for  cash  on  delivery,  when  the  goods  are  in  the 
custody  of  a  bailee,  and  the  vendor,  without  requiring  payment, 

S'ves  to  the  vendee  a  delivery  order  directing  the  bailee  to  deliver 
e  goods  lo  ihe  vendee,  or  to  his  order,  intending  Ri  transfer  both 
the  property  and  possession,  and  the  bailee,  pursuant  to  the  order 
delivers  the  goods  to  a  bona  fide  purchaser  from  the  vendee,  the 
delivery  is  as  to  the  innocent  purchaser  absolute  and  not  conditional, 
and  the  title  of  such  subvendee  is  good  against  the  seller,  although 
the  sale  between  the  vendor  and  vendee  was  fraudulent:  Railway 
V.  Good,  82  O.  :j  278. 

Where  goods  are  sold  for  cash,  delivery  and  payment  are 
concurrent  conditions  of  the  sale,  and  a  delivery  made  in  ex- 
pectation of  immediate  payment  is  conditional  only,  so  that  if  pay- 
ment is  refused  the  vendor  may  reclaim  the  goods.  Where  payment 
is  made  by  a  check  drawn  by  the  purchaser  on  his  banker,  this  is 
a  mere  mode  of  making  a  cash  payment  and  not  the  acceptance 
of  a  seenrity.  Such  payment  is  conditional  only,  and  if  the 
check  upon  due  orescntation  is  dishonored,  the  vendor's  right  to 
retake  the  (roods  from  the  purchaser  remains  in  full  force;  Hodg- 
son V.  Barrett,  33  O.  S.  63. 

In  the  absence  of  agreement  for  credit,  transfer  of  posses- 
sion does  not  transfer  title  until  the  price  is  paid.    See  G.  C.  8422. 

Section  8399,     Unless  a  different  intention  appears,  How  intentien 
the  following  are  rules  for  ascertaining  the  intention  of  the  ^^^j;^ 
parties  as  to  the  time  at  which  the  property  in  the  goods 
is  to  pass  to  the  buyer : 

Rule  I.  When  there  is  an  unconditional  contract  to 
sell  specific  goods,  in  a  deliverable  state,  the  property  in  the 
goods  passes  to  the  buyer  when  the  contract  is  made,  and 
it  is  immaterial  whether  the  time  of  payment,  or  the  time  of 
(delivery,  or  both,  be  postponed. 

Rule  2.  When  there  is  a  contract  to  sell  specific  goods 
and  the  seller  is  bound  to  do  something  to  the  goods,  for 
the  purpose  of  putting  them  into  a  deliverable  state,  the 
property  does  not  pass  until  such  thing  be  done. 

Rule  3.  ( I )  When  goods  are  delivered  to  the  buyer 
"on  sale  or  return,"  or  on  other  terms  indicating  an  inten- 
tion to  make  a  present  sale,  but  to  give  the  buyer  an  option 
to  return  the  goods  instead  of  paying  the  price,  the  property 
passes  to  the  buyer  on  delivery,  but  he  may  revest  the 
property  in  the  seller  by  returning  or  tendering  the  goods 
within  the  time  fixed  in  the  contract,  or,  if  no  time  has 
been  fixed,  within  a  reasonable  time. 

(2)  When  goods  are  delivered  to  the  buyer  on  ap- 
proval or  on  trial  or  on  satisfaction,  or  other  similar  terms, 
the  property  therein  passes  to  the  buyer — 

(a)  When  he  signifies  his  approval  or  acceptance  to 
the  seller  or  does  any  other  act  adopting  the  transaction. 

(b)  If  he  does  not  signify  his  approval  or  acceptance 
to  the  seller,  but  retains  the  gocwls  without  giving  notice  of 
rejection,  then,  if  a  time  has  been  fixed  for  the  return  of 
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the  goods,  on  the  expiration  of  such  time,  and,  if  no  time 
has  been  fixed,  on  the  expiration  of  a  reasonable  time. 
What  is  a  reasonable  time  is  a  question  of  fact. 

Rule  4.  (1)  When  there  is  a  contract  to  sell  unas- 
certained or  future  goods  by  description,  and  goods  of  that 
description  and  in  a  deliverable  state  are  unconditionally 
appropriated  to  the  contract,  either  by  the  seller  with  the 
assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the 
seller,  the  property  in  goods  thereupon  passes  to  the  buyer. 
Such  assent  may  be  expressed  or  implied,  and  may  be  given 
either  before  or  after  the  appropriation  is  made. 

{2)  When  in  pursuance  of  a  contract  to  sell,  the  seller 
delivers  the  goods  to  the  buyer,  or  to  a  carrier  or  other 
bailee,  whether  named  bv  tlie  buyer  or  not,  for  the  purpose 
of  transmission  to  or  holding  for  the  buyer,  he  is  presumed 
to  have  unconditionally  appropriated  the  goods  to  the  con- 
tract, except  in  the  cases  provided  for  in  the  next  rule  and 
in  the  next  following  section.  This  presumption  is  appli- 
cable, although  by  the  terms  of  the  contract,  the  buyer  is 
to  pay  the  price  before  receiving  delivery  of  the  goods,  and 
the  goods  are  marked  with  the  words  collect  on  delivery  or 
their  equivalents. 

Rule  5.  If  a  contract  to  sell  requires  the  seller  to  de- 
liver the  goods  to  the  buyer,  or  al  a  narticular  place,  or  to 
pay  the  freight  or  cost  of  transportation  to  the  buyer,  or  to 
a  particular  place,  the  property  does  not  pass  until  the  goods 
have  been  delivered  to  the  buver  or  reached  the  place 
agreed  upon.     (99  v.  418  §  19.) 

Rule  I.  In  case  of  barter,  delivery  of  the  Roods  may  be  made 
at  any  time  that  the  parties  agree,  but  title  does  not  pass  until 
there  is  an  express  or  implied  acceptance  of  such  goods :  Jenkins 
V,  Mapes,  53  O.  S.  110, 

It  is  a  general  rule,  that,  in  case  of  the  sale  of  goods,  if 
nothing  remains  to  be  done  on  the  part  of  the  seller,  as  between 
htm  and  the  buyer,  before  the  thing  purchased  is  to  be  delivered, 
the  Droperty  in  the  Koods  immedi.ilely  passes  to  the  buyer,  and  that 
in  the  price  to  the  seller,  but  if  any  act  remains  to  be  done  on 
the  part  of  the  seller,  then  the  property  does  not  pass  until  the 
act  has  beer  done;    Bonham  v.  Hamilton.  66  O.  S.  82, 

As  a  general  rule,  a  sale  of  personal  property  is  not  com- 
pleted when  anything  remains  to  be  done  to  identify  the  thing 
sold,  or  discriminate  it  from  other  like  things:  Bellefontaine  v. 
Vassaus.  55  O,  S.  323. 

While,  as  a  general  rule,  title  to  personal  property  does  not 
pass  if  anything  remains  to  be  done  with  reference  thereto,  a  dif- 
ferent result  may  follow  from  the  express  .isreement  of  the  par- 
ties:   Lone  V.  Column  Co.,  0  O.  L.  R.  ffii.  54  Bull.  156, 

In  sales  of  specific  chattels  for  cash  on  delivery,  delivery  and 
payment  are  concurrent  acts,  and  delivery  in  the  expectation  of  re- 
ceiving immediate  payment  is  not  absolute  but  conditional,  and. 
when  there  is  no  waiver  of  payment,  the  nropertv  does  not  pass 
until  the  price  is  paid:    Railway  v.  Good,  S3  O.  S.  278. 

In  a  sale  for  cash  on  delivery,  when  the  goods  are  in  the 
custody  of  a  bailee,  and  the  vendor,  without  requiring  payment, 
gives  to  the  vendee  a  delivery  order  directing  the  bailee  to  deliver 
the  goods  to  the  vendee,  or  to  hig  order,  intending  to  transfer  both 
the  property  and  po=;session,  nnd  the  bailee,  pursuant  to  the  order, 
delivers  the  goods  to  a  bona  fide  purchaser  from  the  vendee,  the 
delivery   is   as   to   the   innocent   purchaser    absolute   and   not   1 
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ditional,  and  the  title  of  such  subvendee  is  good  against  the  seller, 
atthoueh  the  sale  between  the  vendor  and  the  vendee  was  fraudu- 
lent :    Railway  v.  Good,  82  O.  S.  278. 

A  vendor  of  chattels  by  a  conditional  sale  who  has  put  the 
purchaser  in  possession  and  received  a  portion  of  the  purchase 
money  may,  upon  default  by  the  purchaser  in  subsequent  pay- 
ments, retake  the  goods  by  complying  with  the  conditional  sales 
act.  G.  C.  e5i>^,  ct  seq.,  as  to  lender  of  amount  paid,  etc.  If,  in- 
stead of  such  course,  the  vendor  recovers  judgment  at  law  upon 
the  unpaid  installments  of  purchase  money,  and  causes  the  goods 
to  be  seized  in  execution,  such  seizure  will  be  regarded  as  an  elec- 
tion to  treat  the  property  as  belonging  to  the  purchaser.  And  if, 
before  levy,  the  purchaser  has  made  a  valid  mortgage  of  the  pro- 
perty, to  a  third  person,  such  mortgage  will  have  precedence  of 
the  levy,  and  the  mortgagee  may  maintain  replevin  for  the  goods 
against  the  ofticer  holding  the  writ:  Albright  v.  Meredith,  58 
O.  S.  194. 

A  sale  of  property  to  be  paid  for  in  installments  is  not 
withdrawn  from  the  operation  of  G.  C,  8568,  et  seq.,  by  the  fact 
that  a  chattel  mortgage  is  given  on  such  property  to  secure  the 
installments  of  purchase  money:  Speyer  v.  Baker,  59  O.  S.  11 
(affirming.  Baker  v.  Speyer,  12  O.  C.  C.  118,  5  O,  C.  D.  335). 

An  action  in  replevin  cannot  be  maintained  to  recover  pos- 
session of  chattels  sold  under  a  contract  of  conditional  sale  unless 
the  vendor  before  the  commencement  of  the  action,  tender  or 
return  to  the  vendee  the  amount  of  money  or  other  property  re- 
ceived by  the  vendor  under  the  contract,  less  a  reasonable  sum 
for  the  use  of  the  chattel  by  the  vendee,  and  for  any  damagcji  done 
to  the  chattel  while  in  the  possession  o£  the  vendee,  which  sum  of 
money  or  value  in  property,  to  be  retamed  by  the  vendor  shall  not 
exceed  fifty  per  cent,  of  the  amount  received  under  the  contract: 
Braum  v.  Harrison,  9  O.  N,  P.  (N.  S.)  257,  20  0.  D.   (N.  P.)  374. 

While  the  vendee  under  a  conditional  sales  contract  acquires 
no  new  or  additional  rights  to  the  chattels  held  by  him  under  such 
contract,  by  reason  of  the  failure  of  the  vendor  to  file  the  con- 
tract as  provided  in  G.  C.  8568,  et  seq.,  the  assignee  for  the  benefit 
of  creditors  of  the  vendee  under  such  a  contract  holds  the  chattels 
as  though  they  were  seized  upon  a  levy  and  execution ;  and  a 
failure  to  file  the  contract  of  sale  or  a  copy  thereof  by  the  vendor 
as  required  under  said  sections  before  the  deed  of  assignment  is 
filed,  places  the  assignee  in  better  and  superior  position  with 
reference  to  such  chattels  than  that  of  the  assignor:  Baum  v.  Har- 
rison, 9  O.  N.  P.  (N.  S.)  257,  20  O.  D.  (N,  P.)  374.  (Noting  and 
distinguishing.  Manufacturing  Co.  v.  Cassel,  201  U.  S.  344). 

Rule  2.  Where,  at  an  administrator's  sale  of  goods,  upon 
terms  of  credit  of  nine  months  with  approved  security,  a  bid  is 
accepted,  but  it  is  stipulated  that  the  transaction  is  to  be  a  sale 
if  surety  be  given  b^  ten  o'clock  the  next  day,  but  if  not  given 
the  goods  to  be  again  ofitered  for  sale,  and  the  sureties  tendered 
by  the  bidder  are  not  approved  by  the  administrator,  and  the  goods 
are  thereupon  offered  and  sold  to  another,  the  title  to  the  goods 
does  not  pass  to  the  first  bidder,  and  he  cannot  maintain  replevin 
for  their  possession :    Bonham  v,  Hamilton,  66  0.  S.  82. 

Rule  3.  No.  2.  Where  a  letter  soliciting  an  order  for  the 
sale  of  liquor  provides,  as  a  condition  of  sale,  that  the  person 
solicited,  on  receiving  the  liquor,  has  the  option  to  accept  or  not, 
and  to  send  the  price  named  only  in  case  he  approves  the  goods 
and  concludes  to  purchase,  otherwise  to  return  them  at  the  sender's 
expense,  such  approval  and  conclusion  to  purchase  are  necessary 
to  complete  a  sale.  Therefore,  the  solicitation  is  for  a  sale  to  be 
completed  in  the  county  of  the  residence  or  business  of  the  one 
solicited,  and  prosecution  for  violation  of  the  act  is  properly  con- 
ducted in  such  county:    Hayner  v.  State,  83  0.  S.  178. 

Rule  4.  No.  2.  The  general  rule  is  that  title  to  goods  in- 
tended to  be  transported  passes  from  the  vendor  to  the  purchaser 
upon  deUvery  by  the  former  to  a  common  carrier  consigned  to 
the  purchaser,  whether  paid  for  or  not.     But  if  the  vendor  con- 
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signs  the  goods  nominally  lo  the  purchaser,  but  actually  in  care  of 
his  own  storekeeper,  who  is  to  retain  them  in  control  and  give 
possession  to  the  purchaser  only  on  payment  of  the  purchase  price, 
then  the  delivery  to  the  common  carrier  is  not,  in  law,  delivery  to 
the  purchaser. 

Under  such  circumstances,  the  shipment  being  in  effect  to  the 
vendor  himself,  the  delivery,  when  it  occurs,  would  be  at  the 
storehouse  of  the  vendor;  and  the  transaction  would  not  be  a 
completed  sale  at  (he  point  of  shipment :  Bellefontaine  v.  Vassau 
55  0.  S.  323. 

FosMwan  SECTION  8400.     (i)     When  there  is  a  contract  to  sell 

reserved.  specific  goods,  OF  whcn  goods  are  subsequently  appropriated 

to  the  contract,  the  seller  may,  by  the  termj  of  the  contracl 
or  appropriation,  reserve  the  right  of  possession  of  prop- 
erty in  the  goods  until  certain  conditions  have  been  fulfilled. 
The  right  of  possession  of  property  may  be  thus  reserved 
notwithstanding  the  delivery  of  the  goods  to  the  buyer, 
or  to  a  carrier  or  other  bailee  for  the  purpose  of  transmis- 
sion to  the  buyer. 

(2)  When  goods  are  shipped,  and  by  the  bill  of  lading 
they  are  deliverable  to  the  seller  or  his  agent,  or  to  the  order 
of  the  seller  or  of  his  agent,  the  seller  thereby  reserves  the 
property  in  the  goods.  But  if,  except  for  the  form  of  the 
bill  of  lading,  the  property  would  have  passed  to  the  buyer 
on  shipment  of  the  goods,  the  seller's  property  in  the  goods 
shall  be  deemed  to  be  only  for  the  purpose  of  securing 
performance  by  the  buyer  of  his  obligations  under  the  con- 
tract. 

(3)  When  goods  are  shipped,  and  by  the  bill  of  lad- 
ing the  goods  are  deliverable  to  the  order  of  the  buyer  or 
of  his  agent,  but  possession  of  the  bill  of  lading  is  retained 
by  the  seller  or  his  agent,  the  seller  thereby  reserves  a  right 
to  the  possession  of  the  goods,  as  against  the  buyer. 

(4)  When  the  seller  of  goods  draws  on  the  buyer  for 
the  price  and  transmits  the  bill  of  exchange  and  bill  of 
lading  together  to  the  buyer  to  secure  acceptance  or  pay- 
ment of  the  bill  of  exchange,  the  buyer  is  bound  to  return 
the  bill  of  lading  if  he  does  not  honor  the  bill  of  exchange, 
and  if  he  wrongfully  retains  the  bill  of  lading  he  acquires 
no  added  right  thereby.  If,  however,  the  bill  of  lading  pro- 
vides that  the  goods  are  deliverable  to  the  buyer  or  to  the 
order  of  the  buyer,  or  is  endorsed  in  blank,  or  to  the  buyer 
by  the  consignee  named  therein,  one  who  purchases  in 
good  faith,  for  value,  the  bill  of  lading,  or  goods  from  the 
buyer  will  obtain  tlie  property  in  the  goods,  although  the 
bill  of  exchange  has  not  been  honored,  provided  that  such 
purchaser  has  received  delivery  of  the  bill  of  lading  in- 
dorsed by  the  consignee  named  therein,  or  of  the  goods, 
without  notice  of  the  facts  making  the  transfer  wrongful, 
(90  V.  419  §  20.) 

The  fact  that  the  vendor  or  mor^agor  retains  possession  of 
the  goods  which  are  sold  or  mortgaged  is  not  conclusive  evidence  of 
fraud,  but  it  is  merely  evidence  from  which  fraud  may  be  in- 
ferred, but   which  does  not  conclusively  establish   its  existence: 
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Hombeck  v.  Vanmetre,  9  O.  153;  Collins  v.  Myers,  18  O.  547; 
Rogers  v.  Dare.  W.  138;    Burbridge  v.  Seely,  W.  359. 

Where  ^oods  are  sold  for  cash,  delivery  and  payment  are  con- 
current conditions  of  the  sale ;  and  a  delivery  made  in  expecta- 
tion of  immediate  payment  is  conditional  only,'  so  that  if  payment 
is  refused,  the  vendor  may  reclaim  the  goods.  Where  payment  is 
made  by  a  check,  drawn  by  the  purchaser  on  his  banker,  this  is  a 
mere  mode  of  making  a  cash  payment,  and  not  the  acceptance  of  a 
security.  Such  payment  is  conditional  only,  and  if  the  check  upon 
due  presentation  is  dishonored  the  vendor's  right  to  retake  the  goods 
from  the  purchaser  remains  in  full  force :  Hodgson  v.  Barrett, 
33.0.  S.  63. 

By  the  rules  of  commercial  law,  a  bill  of  lading  is  regarded 
as  the  symbol  of  the  property,  therein  described ;  and  in  case  the 
shipper  reserves  to  himself  the  jus  disponendi.  he  can  transfer  the 
title,  at  anj"  time  before  the  property  is  delivered  by  the  carrier 
to  the  consEgnee.  as  effectually  by  the  delivery  of  the  bill  of  lading 
as  by  the  delivery  of  the  property  itself:  Emery's  Sons  v.  Bank, 
25  O,  S.  360. 

H  the  consignment  be  made  by  a  vendor  to  a  vendee,  the  ques- 
tion whether  the  consignor  reserve  the  jus  disponendi  is  one  of 
intention,  to  be  gathered  from  all  the  facts  and  circumstances  of 
the  transaction.  If  the  right  to  control  the  property  be  reserved 
by  the  shipper,  the  carrier  must  be  regarded  as  bis  agent ;  if  not, 
then  as  the  agent  of  the  consignee.  On  such  question  of  intention, 
the  terms  of  the  bill  of  lading  are  to  be  taken  as  admissions  of 
the  consignor,  and  are  entitled  to  great  weight  but  are  not  con- 
clusive. Nor  is  the  fact,  that  the  consignee  had  contracted  with 
the  carrier  for  special  rates  of  freight,  conclusive  that  the  goods 
were  delivered  by  the  consignor  to  such  carrier  as  the  agent  of  the 
consignee :    Emery's  Sons  v.  Bank,  25  O.  S.  380. 

Where  the  vendor  of  goods  consigns  them  to  the  purchaser, 
taking  a  bill  of  lading  from  the  carrier,  and  intending  to  reserve 
the  right  of  control  over  them,  at  the  same  time  draws  upon  the 
purchaser  for  the  price,  and  delivers  the  bill  of  exchange  with  the 
bill  of  lading  attached,  to  an  indorsee,  for  a  valuable  considera- 
tion, the  consignee,  upon  receipt  of  the  goods  takes  them  subject 
to  the  right  of  the  holder  of  the  bill  of  lading  to  demand  payment 
of  the  bill  of  exchange,  and  cannot  retain  the  price  of  the  goods 
on  account  of  a  debt  due  to  him  from  the  consignor:  Emery's  Sons 
V.  Bank,  25  0.  S.  360. 

It  a  debtor  delivers  property  to  a  carrier,  consigned  to  his 
creditor  and  notifies  the  creditor  "we  deliver  this  load  on  our 
indebtedness."  title  to  the  creditor  passes  upon  delivery  to  the 
carrier  as  against  a  subsefiuent  attachment  levied  upon  such  goods 
by  another  creilitor  of  such  debtor:   Straus  v.  Wessel,  30  O.  S.  211. 

L  contracted  with  H  to  deliver  to  him,  on  the  24th  of  January, 
2.')8  hogs,  with  the  privilege  of  increasing  the  number  to  300,  L 
agreeing  to  take  them  back  into  his  possession  and  keep  them  till 
the  1st  of  October  following,  then  redeliver  them  to  H  ;  the  lightest 
of  the  hogs  to  weigh  not  less  than  140  lbs.  gross.  H  bound  him- 
self to  pay  L  *4.25  per  cwt.  for  the  hogs,  as  follows:  $300.00  on 
delivery.  (20fl.00  on  the  15lh  of  March  thereafter,  $200  more  in  the 
spring  oi  summer,  as  L  needed  it,  and  the  balance  on  the  return  of 
the  hogs  to  L  by  H,  in  October.  On  the  24th  of  January  L  de- 
livered the  hogs.  288  in  number,  to  H,  and  afterward  took  them 
hack  into. his  keeping  under  the  provisions  of  the  contract;  and 
H  at  the  same  time  paid  L  $TOO.  and  subsequentlv.  in  ditferenl 
payments,  $000  more.  In  July  L,  without  the  consent  of  H  and 
against  his  directions,  sold  and  delivered  the  hogs  to  J  tor  tB'iO, 
with  notice  of  the  purchase  by  H.  It  was  held  that  the  property 
in  the  hogs  passed  to  H  by  the  siile  and  delivery  on  the  24th  of 
January;  that  L  in  taking  the  ho^s  back  into  bis  possesiiion,  1o 
keep  til!  October,  became  a  bailee  to  the  properly;  and  that  the 
provisions  for  the  delivery  and  transfer  of  the  property  was  ni>t 
illeRal.  or  against  public  policy,  but  a  proper  precaution   for  the 
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safety  of  the  vendee,  and  not  irreconcilable  with  a  rational  in- 
terpretation of  the  other  provisions  of  the  contract:  Johnson  v. 
Hays,  5  O.  S,  101. 

Section  8407.  A  document  of  tile  in  which  it  is  stated 
that  the  goods  referred  to  therein  will  be  delivered  to  the 
bearer,  or  to  the  order  of  any  person  naihed  in  such  docu- 
ment is  a  negotiable  document  of  title.     (99  v.  421  §  27.) 

Hjy  j^  Section  8408.     A  negotiable  document  of   title  may 

oegoiSed         be  negotiated  by  delivery  — 

by  dtiiTinr.  ^^j     When  by  the'terms  of  the  document  the  carrier, 

warehouseman,  or  other  bailee  issuing  it  undertakes  to 
deliver  the  goods  to  the  bearer,  or 

(b)  VVhen  by  the  terms  of  the  document  the  carrier, 
warehouseman,  or  other  bailee  issuing  it  undertakes  to 
deliver  the  goods  to  the  order  of  a  specified  person,  and  such 
person  or  a  subsequent  indorsee  of  the  document  has  in- 
dorsed it  in  blank  or  to  bearer. 

When  by  the  terms  of  a  negotiable  document  of  title 
the  goods  are  deliverable  to  bearer  or  when  a  negotiable 
document  of  title  has  been  indorsed  in  blank  or  to  bearer, 
any  holder  may  indorse  it  to  himself  or  to  any  other  speci- 
fied person,  and  in  such  case  the  document  shall  thereafter 
be  negotiated  only  by  the  indorsement  of  such  indorsee. 
(99  V.  421  §  28.) 

The  delivery  of  a  bill  of  lading  by  a  consignor  operates  as  an 
effective  delivery  as  though  the  goods  themselves  were  delivered : 
Emery  v.  Bank,  25  O.  S.  360  (reversing.  Bank  v.  Emery.  1  C 
S.  C  R-  76). 

Ml,  be  Section  8409.     A  negotiable  document  of  title  may  be 

FnlonnoniL'  negotiated  by  the  indorsement  of  the  person  to  whose  order 
the  goods  are  by  the  terms  of  the  document  deliverable. 
Such  indorsement  may  be  in  blank,  to  bearer  or  to  a  speci- 
fied person.  If  indorsed  to  a  specified  person  it  may  be 
again  negotiated  by  the  indorsement  of  such  person  in 
blank,  to  bearer  or  to  another  specified  person.  Subsequent 
negotiation  may  be  made  in  like  manner.     (99  v.  421  §  29.) 

If  a  debtor  sells  goods  to  his  creditor,  retains  the  bill  of  lad- 
ing therefor,  and  attaches  such  bill  of  lading  lo  a  draft  for  the 
price  of  the  goods  upon  the  consignee,  which  draft  is  discounted. 
the  consignee  cannot  take  such  goods  without  paying  such  draft, 
and  he  cannot  credit  the  purchase  price  of  such  goods  upon  the- 
debt  due  to  him  from  the  consignor:  Emerv  v.  Bank.  25  O.  S.  360 
(reversing.  Bank  v.  Emery.  1  C.  S.  C.  R.'76>;  see.  to  the  same 
effect.  Pomeroy  v.  Will.  5  Dec,   Rep.   34,  2   Am,   L.  Rec,   1, 

KuceiHiimB  10  SECTION  8410.     If  a  (locuuient  of  title  which  contains 

ifiii  ehiptcr,  an  underlaking  by  a  carrier,  warehouseman,  or  other  bailee 
to  deliver  the  gon,!s  to  the  bearer,  to  a  specified  person  or 
order,  or  to  the  order  of  a  specified  person,  or  which  con- 
tains words  of  like  import,  has  placed  upon  it  the  words 
"not  negotiable."  "nnn-neRntiable"  or  the  like,  such  a  docu- 
ment may  neverthele.ss  be  negotiated  by  the  holder  and  is 
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a  negotiable  document  of  title  within  the  meaning  of  this 
chapter.  But  nothing  herein  contained  shall  be  construed 
as  limiting,  or  defining  the  effect  upon  the  obligations  of  the 
carrier,  warehouseman,  or  other  t^ilee  issuing  a  document 
of  title  of  placing  thereon  the  words  "not  negotiable," 
"non-negotiable,"  or  the  like.     (99  v.  421  §  30.) 

Section  S426.  (i.)  When  in  pursuance  of  a  con-  1 
tract  to  sell  or  a  sale,  the  seller  is  authorized  or  required  j 
to  send  the  goods  to  the  buyer,  delivery  of  the  goods  to  a 
carrier,  whether  named  by  the  buyer  or  not,  for  the  pur- 
pose of  transmission  to  the  buyer  is  deemed  to  be  a  delivery 
of  the  goods  to  the  buyer,  except  as  provided  for  in  section 
eighty-three  hundred  and  ninety-nine,  rule  5,  unless  a  con- 
trary intent  appears. 

(2.)  Unless  otherwise  authorized  by  the  buyer,  the 
seller  must  make  such  contract  with  the  carrier  on  behalf 
of  the  buyer  as  may  be  reasonable,  having  regard  to  the 
nature  of  the  goods  and  the  other  circumstances  of  the 
case.  If  the  sdier  omits  so  to  do,  and  the  goods  are  lost 
or  damaged  in  course  of  transit,  the  buyer  may  decline  to 
treat  the  delivery  to  the  carrier  as  a  delivery  to  himself, 
or  may  hold  the  seller  responsible  in  damages. 

(3.)  Unless  otherwise  agreed,  when  goods  are  sent 
by  the  seller  to  the  buyer  under  circumstances  in  which  the 
seller  knows  or  ought  to  know  that  it  is  usual  to  insure, 
the  seller  must  give  such  notice  to  the  buyer  as  may  enable 
him  to  insure  them  during  their  transit,  and  if  the  seller 
fails  to  do  so,  the  goods  shall  be  deemed  to  be  at  his  risk 
during  such  transit.     (99  v,  425  §  46.) 

If  the  consignee  orders  the  goods  to  be  shipped  by  freight,  and 
there  is  but  one  freight  line,  the  carrier  is  the  agent  of  the  con- 
signee, and  delivery  tn  the  carrier  is  delivery  to  the  consignee,  and 
passes  title  to  him  :    Morris  v-  Slate,  25  O.  S.    217. 

While  delivery  of  goods  to  ihe  carrier  is  to  be  regarded  as 
delivery  to  the  vendee,  still  if  the  vendee  take  a  bill  of  lading 
from  the  carrier,  intending  10  reserve  control  over  the  goods,  the 
vendee  takes  such  goods  subject  lo  the  right  of  the  holder  of  the 
bill  of  lading  to  detnand  payment  of  the  bill  of  exchange  to  which 
such  bill  of  lading  is  attached;  and  the  vendee  cannot  retain  the 
purchase  price  of  the  goods  and  credit  the  same  upon  a  debt  due 
to  him  from  the  vendor :    Emery's  Sons  v.  Bank,  2h  O.  S.  360. 

S,  residing  in  Indiana,  received  from  W,  a  commission  mer- 
chant of  Cincinnati  J6,(M)0.  advanced  on  account  of  pork,  to  be 
thereafter  cut  and  shipped  by  S  for  sale  on  commission.  In 
pursuance  of  the  contract  S  shipped  by  rail  a  carload  of  the  pork. 
consigned  to  W  at  Cincinnati,  to  whom  he  also  sent  an  invoice  of 
the  shipment  with  a  letter  of  advice,  stating:  "We  dehver  this  load 
on  our  indebtedness."  The  value  of  the  shipment  was  less  than  the 
amount  of  such  indebtedness.  The 'bill  of  lading  was  taken  by  S  in 
his  own  name,  and  was  not  forwarded  to  the  consignee.  It  was 
held  under  these  circumstances  the  delivery  of  the  pork  by  S  to 
the  carrier  was  equivalent  to  a  delivery  to  the  consignee,  and  that 
after  such  delivery  S  retained  no  such  interest  in  the  pork  as 
could  be  subjected  to  attachment  at  the  suit  of  a  creditor:  Straus 
V.  Wesset.  30  O.  S.  211. 

If  the  vendor  consigns  the  goods  to  the  vendee  in  care  of  the 
storekeeper  of  the  vendor,  who  is  bound  to  retain  the  goods  until 
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the  purchase  price  is  paid,  delivery  to  the  carrier  is  not  in  law 
delivery  to  the  purchaser:  Bellefonlaine  v.  Vassaux,  55  O.  5.  323. 
One  who  sells  perishable  goods  "f.  o.  b."  performs  his  con- 
tract so  as  to  terminate  his  liability  when  the  goods  are  loaded 
upon  the  cars  in  good  condition,  and  when  he  has  taken  proper  pre- 
caution for  the  protection  and  preservation  thereof :  Fruit  Dis- 
patch Co.  V.  Sturges.  7  O.  C.  C  (N.  S.)  445,  18  O.  C  D.  65 
(afBrmed,  without  report,  Fruit  Dispatch  Co.  v.   Sturges,  73  O. 

A  vendor  of  perishable  goods  is  bound  to  take  reasonable  pre' 
cautions  for  the  protection  and  preservation  of  such  goods  in 
transit,  although  they  are  to  be  delivered  £.  o.  b.  What  are  proper 
precautions  is  primarily  a  question  of  facts  for  the  jury,  to  be 
determined  in  the  light  of  the  circumstances  of  the  case,  and 
with  reference  to  the  customs  of  the  trade  or  business:  Fruit  Dis- 
patch Co.  V.  Sturges,  7  O.  C.  C.  (N.  S.)  445,  18  O.  C.  D.  65 
{affirmed,  without  report.  Fruit  Dispatch  Co.  v.  Sturges,  73  O. 
S.  351). 

Where  a  letter  soliciting  an  order  for  the  sale  of  liquor  pro- 
vides, as  a  condition  of  sale,  that  the  person  solicited,  on  receiving 
the  liquor,  has  the  option  to  accept  or  not,  and  to  send  the  price 
named  only  in  case  he  approves  the  goods  and  concludes  to  pur- 
chase, otherwise  to  return  them  at  the  sender's  expense,  such  ap- 
proval and  conclusion  to  purchase  are  necessary  to  complete  a  sale. 
Therefore,  the  solicitation  is  for  a  sale  to  be  completed  in  the 
county  of  the  residence  or  business  of  the  one  solicited,  and  prose- 
cution for  violation  of  the  act  is  properly  conducted  in  such 
county:    Hayner  v.   State.  83  O    S    I7R. 

When,  pursuant  to  specific  instructions  from  the  purchaser, 

goods  sold  are  forwarded  to  him  by  express,  marked  C.  O.  D., 
ie  express  company  is  the  agent  of  the  purchaser  to  receive  said 
goods  from  the  seller,  and  the  agent  of  the  seller  to  receive  their 
price  from  the  purchaser,  and  upon  delivery  to  the  carrier,  title  to 
the  goods  passes  to  the  purchaser,  although  he  is  not  entitled  to 
their  actual  possession  until  he  pays  or  tenders  the  purchase  price. 
The  sale  is  complete  when  the  goods  are  delivered  to  the  carrier, 
and  the  place  of  sale  is  the  place  of  delivery  to  it:  State  v. 
Mullin,  78  O.  S.  358  (affirming,  Mullen  v.  State,  10  O,  C.  C.  (N.  S.) 
417,  20  O.  C.  D.  251). 

Section  P427.  (i)  When  goods  are  delivered  to  the 
buyer,  which  he  has  not  previously  examined,  he  is  not 
deemed  to  have  accepted  them  unless  and  until  he  has  had 
a  reasonable  opportunity  of  examining  them  for  the  pur- 
pose of  ascertaining  whether  they  are  in  conformity  with 
the  contract. 

(2.)  Unless  otherwise  agreed,  when  the  seller  tenders 
delivery  of  goods  to  the  buyer,  he  is  bound,  on  request,  to 
afford  the  buyer  a  reasonable  opportunity  of  examining  the 
goods  for  the  purpose  of  ascertaining  whether  they  are  in 
conformity  with  the  contract. 

{3)  When  goods  are  delivered  to  a  carrier  by  the 
seller,  in  accordance  with  an  order  from  or  agreement  with 
the  buyer,  upon  the  terms  that  the  goods  shall  not  be 
delivered  by  the  carrier  to. the  buyer  until  he  has  paid  the 
price,  whether  such  terms  are  indicated  by  marking  the 
goods  with  the  words  collect  on  delivery,  or  otherwise,  the 
buyer  is  not  entitled  to  examine  the  goo(!s  before  payment 
of  the  price  in  the  absence  of  agreement  permitting  such 
examination,     (99  v.  426  §  47,) 

When  a  purchaser  of  goods  has  jli^iiliilely  rcjixted  the  goods 
for    any     assigned     reasmi,    hi'*     siii'ticc    as     to    other    objections 
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which  would  justify  his  refusal  to  accept,  when  unaccompanied  by 
conduct  which  may  have  misled  and  prejudiced  the  vendor,  can- 
not be  construed  as  a  waiver  of  the  purchaser's  right  to  insist  on 
his  plea  of  non -performance  on  those  grounds :  List  v.  Chase. 
80  O.  S.  42. 

Where  an  article,  which  ts  not  accessible  for  examination  by 
the  purchaser,  is  sold  for  a  specific  purpose,  there  is  an  implied 
warranty  that  it  is  suited  for  the  purpose  for  which  it  i9  to  be 
used:    Supply  Co.  v.  Davidson,  8  0.  C.  C.   (N.  S.)  417. 

After  a  vendee  has  made  tests  which  show  that  the  goods 
are  of  inferior  quality,  he  is  not  bound  to  ship  the  remainder  of 
the  goods  to  his  customers  for  trial :  Rubber  Co.  v.  Union  Supply 
Co,,  12  O.  C.  C  (N.  S,)  243. 

An  offer  made  by  the  vendee  t 
of  the  goods,  if  the  vendor  can  seen 
tachmenl.  is  not  such  acceptance  as  waives  the  ri^ht  of  the  vendee 
to  examine  the  goods  to  see  whether  they  are  of  the  quality  con- 
tracted for :   Car  &  Wheel  Works  v.  Shorter,  7  Bull.  32. 

While  a  delay  in  complaining  of  an  amount  of  breakage  may 
waive  such  objection  as  to  the  quality  and  condition  of  the  goods, 
such  delay  may  be  explained  by  showing  a  custom  of  the  trade  or 
business  to  buy  stock  in  the  summer  for  use  in  the  fall,  when  the 
factories  are  not  operating,  and  that  by  reason  of  such  custom 
the  buyers  stored  the  goods  instead  of  unpacking  them  upon  re- 
ceipt of  them:   Tillyer  v.  Glass  Co..  13  0.  C.  C.  99.  7  O.  C.  D.  209. 

The  fact  that  the  vendee  has  paid  the  freight  before  the 
goods  have  arrived,  does  not  estop  him  to  deny  that  the  goods 
were  delivered,  or  that  they  were  of  the  quality  contracted  for: 
Car  &  Wheel  Works  v.  Shorter,  7  Bull.  32. 

Section  8433.     (1.)     Subject  to  the  provisions  of  this  lushtt  oi  « 
chapter,  notwithstanding  that  the  property  in  the  goods  may  »»p^  ■'"« 
have  passed  to  the  buyer,  the  unpaid  seller  of  goods,  as 
such,  has — 

(a.)  A  lien  on  the  goods  or  right  to  retain  them  for 
the  price  while  he  is  in  possession  of  them. 

fb.)In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transitu  after  he  has  parted  with  the 
possession  of  them. 

(c.)     A  right  of  resale  as  limited  by  this  chapter. 

(d.)  A  right  to  rescind  the  sale  as  limited  by  this 
chapter. 

(2.)  When  the  property  in  goods  has  not  passed  to 
the  buyer,  the  unpaid  seller  has,  in  addition  to  his  other 
remedies,  a  right  of  withholding  <lelivery  similar  to  ami  co- 
extensive with  his  rights  of  lien  and  stopjiage  "in  transitu" 
when  the  property  has  passed  to  the  buyer.     (99  v.  427 

§  53.) 

The  inference  that  paying  drafts  for  the  purchase  nrice  of  the 
jtoods  operates  as  an  acceptance  thereof  may  be  rehulled  liv  sliow- 
ino[  thai  the  drafts  were  paid  before  the  goods  arrived:  Tillyer  v. 
Glass  Co..  13  O.  C  C  M,  7  O.  C.  D.  20!i. 

If  the  owner  of  a  slock  of  bdikIs  sells  the  same  on  credit  un'ler 
a  contract  whereby  the  vendee  is  to  keep  the  stock  un  10  its  existing 
standard,  and  is  not  to  sell  it  unless  paymeu!  (licrrf'ir  is  secured  to 
the  satisfaction  of  the  nriyinal  vcuilor.  rhc  vcnMce  mav  sell  at 
retail  if  lie  replenishes  the  stock;  but  he  niiiil  nni  sell  the  stock 
as  an  entirety,  unless  payment  is  secured  l.i  the  'intisfaclion  of  the 
oriRinal  vendor;  and  by  such  contract  the  nrigMnl  vendr)r  has 
reserved  an  equitable  lien  for  the  purchase  price  :  Schnff  v.  Kiisley. 
14  O,  C.  C.  4!>2.  7  O.  C.  D.  7U 
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H  one  party  to  a  contract  determines  to  rescind  the  same 
because  of  the  breach  of  the  adversary  party,  he  must  give  such 
adversary  part)'  reasonable  notice,  if  such  adversary  party  will,  for 
want  of  notice,  be  put  to  additional  expense  in  completii^  the 
performance  of  such  contract;  and  giving  notice  of  dissatisfaction 
IS  not  equivalent  to  giving  notice  of  intention  to  rescind  for 
breach:  Seeds  v.  Simpson,  16  O.  S.  321. 

The  fact  that  the  vendor  denies  that  the  contract  was  made 
is  said  in  Mowry  v.  Kirk,  19  O.  S.  375,  not  to  discharge  the  vendee 
from  the  duty  of  tendering  the  purchase  price  at  the  time  speci- 
fied t       •      ■ 


spiracy  with  a  third  person,  whereby  the  vendor  was  deceived  as 
to  the  identity  of  the  vendee,  or  goods  were  obtained  by  the  car- 
rier by  a  like  fraud,  the  levy  of  an  attachment  by  the  vendor 
upon  other  property  including  a  small  part  of  such  goods  does 
not  operate  as  an  affirmance  of  the  contract  or  a  waiver  of  the 
fraud,  and  is  not  a  bar  to  his  action  against  the  vendee  and  such 
third  person  for  such  fraud :  Dean  v.  Yates,  22  O.  S.  388. 

In  the  absence  of  a  statutory  provision  with  reference  to  sales 
on  the  installment  plan  (see  G.  C.  8568,  et  seq),  if  property  was 
sold  and  delivered  on  the  installment  plan  under  a  contract 
whereby  title  was  to  remain  in  the  vendor  until  he  was  paid,  pay- 
ment was  a  condition  precedent ;  and  until  payment  was  made 
the  title  to  the  property  remained  in  the  vendor ;  and  in  case  of 
failure  of  the  vendee  to  pay.  the  vendor  could  retake  the  goods; 
Sanders  v,   Keber,  28   0.   S.  S30, 

A  false  and  fraudulent  statement  made  by  a  stockholder  in 
a  corporation  is  not  ground  for  rescinding  a  sale  made  by  the 
assignee  of  such  corporation  for  the  benefit  of  its  creditors :  Trevitt 
V.  Converse,  31  O.  S,  60. 

The  fact  that  the  vendee  is  insolvent  does  not  of  itself 
constitute  fraud,  if  he  makes  no  statements  with  reference  to  his 
financial  condition,  and  he  ha,=  at  the  time  of  the  purchase  a  rea- 
sonable expectation  of  being  able  to  pay  for  the  goods ;  Talcott  v. 
Henderson,  31  O.  S.  162;  Saloman  v.  Reis,  5  O.  C.  C.  375,  3  O. 
C.  D.  184. 

If  the  vendee  is  insolvent  and  does  not  intend  to  pay  for  the 
goods  at  the  time  that  he  buys  them,  the  contract  of  sale  may  be 
rescinded  for  such  fraud:  Goldsmith  v.  Hain,  1  O.  C,  C.  333.  1  O. 
C.  D.  185;  Kraft  v.  Dulles,  2  C.  S.  C.  R.  116. 

If  the  vendee  has  no  reasonable  expectation  of  paying  tor 
the  goods  at  the  time  that  he  buys  them,  the  contract  may  be 
rescinded  for  fraud,  even  if  such  vendee  does  not  actually  intend 
to  defraud  the  vendor;  Talcott  v,  Henderson,  31  O.  S.  l6-2;  Wil- 
moi  V.  Lyon.  49  O.   S.  296. 

A  vendee  who  obtains  goods  from  the  vendor  by  false  rep- 
resentations as  to  the  financial  condition  of  the  vendee  is  guilty  of 
fraud;  and  the  contract  of  sale  may  be  rescinded  for  that  reason; 
Frost  V.  Lowry,  15  O.  200, 

If  a  vendee  acquires  possession  of  goods  by  giving  a  check 
therefor  and  such  check  is  not  paid  when  presented  at  the  bank 
on  which  it  is  drawn,  the  vendor  may  recover  such  goods  from 
the  vendee ;  and  accordingly  he  has  the  same  right  as  against  an  ■ 
assignee  of  the  vendee  for  the  benefit  of  the  vendee's  creditors; 
Hodgson  V,  Barrett,  33  O.   S.  63. 

If  the  vendee  has  obtained  goods  by  fraud,  the  vendor  may 
recover  the  possession  thereof  as  against  the  vendee's  assignee 
for  the  benefit  of  creditors:  Kraft  v.  Dulles,  2  C.  S.  C.  R.  116. 

A  past  consideration  is  not  such  consideration  as  will  enable 
one  who  buys  from  a  vendee,  who  has  obtained  goods  from  his 
vendor  by  fraud,  to  retain  such  goods  as  against  the  original 
vendor:  Eaton  &  Co.  v,  Davidson,  46  O.  S.  355;  Grever  v.  Taylor. 
53  O.  S.  621. 

A  vendor  who  has  been  induced  while  intoxicated  to  sell 
goods  tor  much  less  than  their  true  value  may  regard  the  posses- 
sion  thereof   by   the   vendee  as  a   conversion,   and   may  sue   the 
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vendee  (or  the  value  thereof,  less  the  amount  paid  by  the  vendee 
to  the  vendor  under  such  contract:  Baird  v.  Howard.  51  0.  S.  57. 

Whether  representations  as  to  his  pecuniary  circumstances, 
made  by  the  purchaser  to  the  seller  of  goods,  at  one  time  in  order 
to  obtam  credit,  influenced  the  seller  in  making  a  like  sale  to  the 
same  party  at  a  subsequent  time,  is  a  question  of  tact ;  and,  in 
such  case,  it  is  competent  for  the  seller  to  testify  that  they  did. 
But  the  fact  is  to  be  determined  by  the  jury  in  view  of  all  the  cir- 
cumstances; as,  also,  whether  there  was  such  fraud,  in  the  sub- 
sequent sale  as  to  entitle  the  seller  to  recover  the  property,  on  the 
ground  that  the  information  given  in  the  iirst  instance  was  false: 
Grever  v.  Taylor.  53  O.  S.  621  (reversing  Taylor  v.  Grever,  6  O. 
C.  C  269.  3  O.  C.  D.  448). 

An  unjustifiable  refusal  by  the  vendee  to  accept  goods  which 
have  been  properly  inspected  and  tendered  in  performance  of  the 
contract  is  said  not  to  justify  the  vendor  in  treating  the  contract 
as  discharged,  although  tt  gives  him  a  right  of  action  for  such 
breach;  Goyert  v.  Stoner.  11  Bull.  53. 

Equity  will  enjoin  a  sale  by  a  vendee  who  has  obtained  goods 
from  his  vendor  by  fraud :    Hulse  v.  Wright.  W.  61. 

Section  8436.     (i)     The  unpaid  seller  of  goods  loses  How  iieo  lort. 
his  lien  thereon— 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other 
bailee  for  the  purpose  of  transmission  to  the  buyer  without 
reserving  the  property  in  the  goods  or  the  right  to  the  pos- 
session thereof. 

(b)  When  the  buyer  or  his  agent  lawfully  obtains 
possession  of  the  goods. 

(c)  By  waiver  thereof. 

(2)  The  unpaid  seller  of  goods,  having  a  lien  thereon, 
does  not  lose  his  lien  by  rea.son  only  that  he  has  obtained 
judgment  or  decree  for  the  price  of  the  goods.  (99  v, 
428  §  56.) 

A  vendor  who  retains  possession  of  a  warehouse  receipt  tor 
the  goods  sold  retains  a  vendor's  lien  therefor,  and  he  may  refuse 
to  deliver  such  warehouse  receipt  until  the  purchase  price  is  paid. 
The  fact  that  he  has  brouRht  an  action  against  the  vendee  for  the 
purchase  price  of  the  goods,  and  has  recovered  judgment  thereon, 
and  the  further  fact  that  in  his  petition  in  such  action  be  alleged  that 
he  has  sold  and  delivered  the  goods,  instead  of  averring,  as  the  tact 
was,  that  he  had  sold  and  tendered  them,  none  of  them  divest  his 
right  of  possession  until  the  purchase  price  is  paid  or  make  his  re- 
tention of  such  possession  a  conversion  of  the  goods:  Rhodes  v. 
Mooney,  43  O-  S,  421, 

STOPPAGE  IN  TRANSITU. 

Section  8437.  Subject  to  the  provisions  of  this  chap-  stoppage  in 
ter,  when  the  buyer  of  goods  is  or  becomes  insolvent,  the  '™"siiu. 
unpaid  seller  who  has  parted  with  the  possession  of  the 
goods  has  the  right  of  stopping  them  in  transitu,  that  is  to 
say.  he  may  resume  possession  of  the  goods  at  any  time 
while  they  are  in  transit,  and  he  will  then  become  entitled 
to  the  same  rights  in  regard  to  the  goods  as  he  would  have 
had  if  he  had  never  parted  with  the  possession,  foo  v. 
428  §  57.) 
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The  assi^ee  for  the  benefit  of  the  creditors  of  the  vendor  has 
no  greater  right  to  rescind  or  to  stop  in  transit  than  the  vendor 
has:  Jordan  v.  James,  5  O.  88. 

If  the  vendee  has  paid  a  part  of  the  purchase 'price  the  vetidor 
may  nevertheless  exercise  the  rig-ht  of  stoppage  in  transitu  for  the 
rest  of  such  purchase  price ;  Jordan  v.  James,  5  O.  88. 

The  exercise  of  the  right  of  stoppage  in  transitu  does  not 
amount  to  a  recission  of  the  contract  of  sale;  and  if  the  vendee 
pays  the  purchase  price  of  the  balance  due  thereon  he  is  entitled 
to  the  possession  of  the  goods :  Jordan  v.  James,  5  0.  88. 

The  right  of  stoppage  in  iran^iitu  is  said  to  be  derived  from 
the  right  of  revendication  which  exists  of  the  civil  law;  and  it  is 
said  to  be  an  extension  of  a  rule  that  either  party  may  withhold 
performance  if  the  adversary  party  is  unable  to  perform.  It  is  an 
extension  of  the  vendor's  lien  by  which  such  lien  is  made  applicable 
to  cases  where  the  goods  are  in  transitu  in  the  hands  of  a  common 
carrier:  Benedict  v.  Schaettle,  12  O.  S.  515. 

The  right  of  stoppage  in  transitu  may  be  exercised  whether 
'he  purchaser  becomes  insolvent  before  or  after  the  contract  is 
made:  Benedict  v.  Schaettle,  12  O.  S.  515. 

The  right  of  stoppage  in  transitu  is  regarded  with  favor,  and 


the  engrafting  of  further  restrictions  upon  the  rule  governing  it 
not  warranted  by  public  policy:  Calahan  v.  Babcock.  21  O,  S.  281. 

The  right  of  stoppage  in  transitu  is  extinguished  only  by  the 
actual  and  complete  delivery  to  the  goods  consigned,  to  the  vendee, 
or  to  some  agent  of  and  for  him :  Calahan  v.  Babcock,  21  O.  S,  281. 

In  the  absence  of  an  express  or  implied  understanding  to  the 
contrary,  the  employment  of  a  carrier  by  a  vendor  of  goods  on 
credit,  constitutes  all  middlemen  into  whose  custody  they  pass  agents 
of  the  vendor,  for  their  transportation  and  delivery;  until  the  com- 
plete performance  of  which  dutv  the  goods  consigned  are  deemed 
to  be  in  transitu:  Calahan  v.  Babcock,  21  O.  S.  2S1. 

The  transfer  of  goods,  consigned  in  the  usual  general  terms, 
by  a  vendor  on  credit,  from  the  coaches  of  a  carrier  by  railway,  to 
a  freight  depot  or  warehouse  at  the  station  designated  for  their 
discharge,  in  the  vicinitv  of  the  vendee's  place  of  business,  there  to 
await  the  payment  by  nim  of  the  charges  thereon,  does  not  ipso 
facto  constitute  a  delivery  thereof;  but  will  be  deemed  the  reasonable 
exercise  of  a  right  and  duty  by  the  carrir  in  the  course  and  further- 
ance of  their  transit,  referable  to  and  in  virtue  of  his  original  em- 
ployment by  the  vendor,  not  as  an  act  of,  but  as  precedent-to  de- 
livery: Calahan  v.  Babcock,  21  O.  S.  281. 

The  seizure  of  goods  in  transitu  at  the  suit  of  the  vendee's 
creditors,  does  not  extinguish  the  right  of  stoppage,  and  the  vendor 
on  credit  may  maintain  an  action  for  them  or  their  value  against 
the  ofScers  making  the  seizure:  Callahan  v.  Babcock,  21  O.  S.  281. 

The  commencement  of  an  action  against  a  vendee  by  the  at- 
torney of  a  vendor  for  the  nrice  of  goods  sold  on  credit,  without 
the  vendor^s  knowledge,  and  before  either  was  appraised  that  the 
transitus  was  niit  terminated,  is  not  a  waiver  of  the  right  of 
stoppage,  if  it  be  asserted  within  a  reasonable  time,  and  the  im- 
provident action  be  not  prosecuted.  It  is  not  competent  in  rendering 
judgment  for  the  value  of  goods  unlawfully  seized  by  an  officer,  to 
order  that  it  bear  interest  after  its  rendition  at  a  rate  exceeding  six 
per  centum:  Calahan  v.  Babcock.  21  O.   S.  281. 

Where  goods  are  sold  on  credit,  it  is  an  implied  condi- 
tion of  the  contract,  that  the  buyer  shall  keep  his  credit  good,  and 
the  seller  is  not  bound  to  deliver  the  goods  if  the  buyer  be  in- 
.■iolvent.  The  fact  that  the  buyer  has  given  his  note  or  bill  for 
the  price,  payable  at  the  expiration  of  the  credit,  does  not  vary  the 
rule :  Diem  v.  Koblitz.  49  O.  S.  41. 

If  the  insolvency  of  the  buyer  is  discovered  by  the  seller, 
while  he  yet  has  the  goods,  or  while  they  are  in  transit,  and  he 
retakes  them,  he  nny  elect  to  treat  the  agreement  for  credit  as 
at  an  end.  ;ind  re.'cU  the  goods,  unless  the  buver  pay  or  tender  the 
price  agreed  on:  Diem  v.  Koblitz,  49  O.  S.  41. 


w  Google 


REGULATING  RAILROADS  AND  PUBLIC  UTILITIES. 

t  of  sale  cannot  sue  for  its  breach  unless 
■orm  on  his  part;  it  is,  therefore,  a  ^ood 
defense  to  an  action  by  the  vendee  tor  damages  for  the  failure 
to  deliver  the  properly  sold,  that  at  the  time  fixed  by  the  agree- 
ment for  delivery,  he  was  insolvent,  and  on  that  account  unable 
to  perform  his  part  of  the  contract:  Diem  v.  Kobliti,  49  0.  S.  41. 

Inability  on  the  part  of  the  vendee  to  pay  for  trie  goods  is  a 
sufficient  insolvency  within  the  meaning  of  this  rule:  Express  Co. 
V,  Wentworth.  1  C.  S.  C.  R.  142. 

If  a  carrier  has  delivered  goods  to  the  vendee,  in  spite  of 
notice  from  the  vendor  to  stop  the  goods  in  transitu,  he  is  liable 
to  the  vendor;  and  the  fact  that  the  vendor  subsequently  receives 
the  vendee's  note  for  the  purchase  price,  and  attempts  to  collect 
the  same,  does  not  discharge  such  liability  of  the  carrier:  Express 
Co.  V.  Wentworth,  1  C.  S.  C  B.   142. 

Section  8438.     (i)     Goods  are  in  transit  within  the  • 
meaning  of  the  ne.\t  preceding  section —  J 

(a)  From  the  lime  when  they  are  delivered  to  a  car- 
rier by  land  or  water,  or  other  bailee  for  the  purpose  of 
transmission  to  the  buyer,  until  the  buyer,  or  his  agent  in 
that  behalf,  takes  delivery  of  them  from  such  carrier  or 
other  bailee; 

(b)  If  the  goods  are  rejected  by  the  buyer,  and  the 
carrier  or  other  bailee  continues  in  possession  of  them,  even 
if  the  seller  has  refused  to  receive  them  back. 

{2.)  Goods  are  no  longer  in  transit  within  the  mean- 
ing of  the  next  preceding  section — 

(a)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains 
delivery  of  the  goods  before  their  arrival  at  the  appointed 
destination: 

(b)  If,  after  the  arrival  of  the  goods  at  the  appointed 
destination,  the  carrier  or  other  bailee  acknowledges  to  the 
buyer  or  his  agent,  that  he  holds  the  goods  on  his  behalf 
and  continues  in  possession  of  them  as  bailee  for  the  buyer, 
or  his  agent:  and  it  is  immaterial  that  a  further  destination 
for  the  goods  tnay  have  been  indicated  by  the  buyer; 

(c)  If  the  carrier  or  other  bailee  wrongfully  refuses 
to  deliver  the  goods  to  the  buver,  or  his  agent  in  that  be- 
half. 

(3)  If  goods  are  delivered  to  a  ship  chartered  by  the 
buyer,  it  is  a  question  depending  on  the  circumstances  of 
the  particular  case,  whether  they  are  in  the  possession  of 
the  master  as  a  carrier  or  as  agent  of  the  buyer. 

(4.)  If  part  deh'very  of  the  goods  has  been  made  to 
the  buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the 
goods  may  be  stopped  in  transitu,  unless  such  part  delivery 
has  been  made  imder  such  circumstances  as  to  show  an 
agreement  with  the  buyer  to  give  up  possession  of  the  whole 
of  the  goods.     (99  v.  428  §  58.) 

The  riphl  of  stoppage  in  transitu  is  extinguished  only  by  the 
actual  and  complete  delivery  of  the  goods  to  the  vendee,  or  to  his 
authorized  agent :    Calahan  v.  Babcock,  21  O,  S.  281. 

The  tran.sfer  of  goods,  consigned  in  the  usual  general  terras, 
by  a  vendor  on  irredit,  from  the  coache-s  of  a  carrier  by  railwaj-, 
to  a  freight  dopi)t  or  warehouse  at  the  station  designated  for  their 
discharge,  in  the  vicinity   of  the  vendee's   place  of  business,  there 
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to  await  the  payment  by  him  of  the  charges  thereon,  does  not 
ipso  facto  constitute  a  delivery  thereof ;  but  will  be  deemed  the 
reasonable  exercise  of  a  right  and  duty  by  the  carrier  in  the  course 
and  furtheanee  of  their  transit,  referable  to  and  in  virtue  of  his 
oriKinal  employment  by  the  vendor,  not  as  an  act  of,  but  as  pre- 
cedcnt-to  delivery:  Calahan  v,  Babcoek,  21  O.  S.  281. 

The  seizure  of  ^oods  in  transitu  at  the  suit  of  the  vendee's 
creditors,  does  not  extinguish  the  righl  of  stoppage,  and  the  vendor 
on  credit  may  maintain  an  action  for  them  or  their  value  against 
the  officer  making  the  seizure:  Calahan  v.  Babcoek,  21  O.  S.  281. 

The  commencement  of  an  action  against  a  vendee  by  the  at- 
torney of  a  vendor  for  the  price  of  goods  sold  on  credit,  without 
the  vendor's  knowledge,  and  before  either  was  apprised  that  the 
transitus  was  not  terminated,  is  not  a  waiver  of  the  right  of 
stoppage,  if  it  be  asserted  within  a  reasonable  time,  and  the  im- 
provident action  he  not  prosecuted.  It  is  not  competent  in  render- 
ing judgment  for  the  value  of  goods  unlawfully  seized  by  an  officer, 
to  order  that  it  bear  interest  after  its  rendition  at  a  rate  exceeding 
six  per  centum:   Calahan  v.  Babcoek,  21  O.  S.  2H1. 

If  (he  vendee  actually  receives  the  goods  before  the^  are 
transported  to  their  destination  by  intercepting  them  at  an  inter- 
mediate point,  such  delivery  is  complete  and  defeats  the  right  of 
stoppage  in  transitu  :  Jordan  v.  James.  5  O.  St*. 

In  the  absence  of  an  express  or  implied  undersanding  to  the 
contrary,  the  employment  of  a  carrier  l)y  a  vendor  of  goods  on 
credit,  constitutes  all  middlemen  into  whose  custody  they  pass 
agents  of  the  vendor,  for  their  transportation  and  delivery;  until 
the  complete  performance  of  which  duty  the  goods  consigned  are 
deemed  to  be  in  transitu:  Caiahsn  v.   Babcoek,  21   O.  S.  281, 

When  goods  have  been  shipped  by  common  carrier,  and 
have  arrived  at  the  point  of  destmation,  and  notice  thereof  has 
been  given  to  the  consignee,  who  does  not  pay  the  freight  nor 
indicate  an  intention  to  receive  the  goods  and  the  goods  there- 
after remain  in  the  custody  of  the  carrier  without  any  agreement 
that  the  carrier  shall  hold  the  same  as  agent  or  warehouseman  for 
the  consignee,  there  is  no  delivery  to  the  consignee,  and  the  vendor 
may  recover  the  goods  by  stoppage  in  transitu.  A  sale  by  the 
consignee  to  the  carrier  under  such  circumstances,  in  consideration 
of  the  unpaid  freight  on  such  goods,  and  other  pre-existing  debts, 
does  not  constitute  the  carrier  a  bona  fide  purchaser:  Railroad  v. 
Koontz,  61  O.  S-  5.51  (affirming,  Railwav  v.  Koontz,  15  O,  C.  C. 
288.  St  O.  C.  D,  1(12,  which  affirmed  Koontz  v.  Railwav,  5  O.  N,  P. 
15.  T  O.  D.  (N,  P.)  478. 

H<fw  apod'  Section  8439.     (i.)     The  unpaid  seller  may  exercise 

itopp«a  in        his  right  of  stoppage  in  transitu  either  by  obtaining  actual 
*""  '""  possession  of  the  goods,  or  by  giving  notice  of  his  claim  to 

the  carrier  or  other  bailee  in  whose  possession  the  goods 
are.  Such  notice  may  be  given  either  to  the  person  in 
actual  possession  of  the  goofls  or  to  his  principal.  In  the 
latter  case  the  notice,  to  be  effectual,  must  be  given  at  such 
time  and  under  such  circumstances  that  the  principal,  by 
the  exercise  of  reasonable  diligence,  may  prevent  a  dehvery 
to  the  buyer. 

(2.)  When  notice  of  stoppage  in  transitu  is  given  by 
the  seller  to  the  carrier,  or  other  bailee  in  possession  of  the 
goods,  he  must  redeliver  the  goods  to,  or  according  to  the 
directions  of,  the  seller.  The  expenses  of  such  redelivery 
must  be  borne  by  the  seller.  If,  however,  a  negotiable  docu- 
ment of  title  representing  the  goods  has  been  issued  by  the 
carrier  or  other  bailee,  he  shall  not  be  obliged  to  deliver  or 


,v  Google 


REGULATING  RAILROADS  AND  PUBUC  UTILITIES. 

justified  in  delivering  the  goods  to  the  seller  unless  such 
document  is  first  surrendered  for  cancellation.  (99  v. 
429  §  59-) 

A  notice  of  stoppage  in  transitu  is  sufficient  if  given  to  any 
employe  who  is  in  charge  of  the  office  of  the  carrier  while  the 
manager  is  absent :  Express  Co.  v.  Wentworth,  1  C.  S.  C.   R.  142. 

Even  if  it  is  customary  to  demand  the  production  of  the  bill 
of  lading  or  receipt  for  the  goods  issued  by  the  carrier,  upon  re- 
ceiving nuliee  to  stop  in  transitu,  the  failure  on  the  ^art  of  the 
carrier  or  hh  agent  to  demand  the  production  of  the  bill  of  lading 
or  receipt,  w.iivcs  their  right  to  require  it:  Express  Co.,  v.  Went- 
worth, 1  C.  S.  C,  R-  142. 

If  notice  to  stop  the  goods  in  transitu  is  given,  and  the  car- 
rier delivering  the  goods  to  a  third  person  instead  of  returning 
them  to  the  vendor,  or  delivering  them  to  vendee,  or  requiring  the 
vendor  and  the  vendee  to  interplead,  and  the  goods  are  thereby 
lost,  the  vendor  may  maintain  an  action  against  the  common  car- 
rier for  such  misconduct  without  showing  that  the  vendee  was 
insolvent :  Howe  v.  Railroad,  W  O.  C.  C.  333,  10  O.  C.  D.  182. 


RESCISSION   BY  THE  SELLER. 

Section  8441.  (i.)  An  unpaid  seller  having  a  right  , 
of  lien  or  having  stopped  the  goods  in  transitu,  may  rescind 
the  transfer  of  title  and  resume  the  property  in  the  goods, 
when  he  expressly  reserved  the  right  to  do  so  in  case  the 
buyer  should  make  default,  or  when  the  buyer  has  been  in 
default  in  the  payment  of  the  price  an  unreasonable  time. 
The  seller  shall  not  thereafter  be  liable  to  the  buyer  upon 
the  contract  to  sell  or  the  sale,  but  may  recover  from  the 
buyer  damages  for  any  loss  occasioned  by  the  breach  of  the 
contract  or  the  sale, 

(2.)  The  transfer  of  title  shall  not  be  held  to  have 
been  rescinded  by  an  impaid  seller  until  he  has  manifested 
by  notice  to  the  buyer  or  by  some  other  overt  act  an  intenion 
to  rescind.  It  is  not  necessary  that  such  overt  act  should  be 
communicated  to  the  buyer,  but  the  giving  or  failure  to 
give  notice  to  the  buyer  of  the  intention  to  rescind  shall  be 
relevant  in  any  issue  involving  the  question  whether  the 
buyer  had  been  in  default  an  unreasonable  time  before  the 
right  of  rescision  was  asserted.     (99  v.  430  §  61.) 

On  a  sale  with  delivery  of  chattels  to  be  paid  for  in  future 
installmeniE,  but,  until  payment,  the  ownership  and  title  of  the 
property  Co  remain  in  the  vendor,  payment  is  a  condition  precedent, 
and  until  performance  the  property  .is  not  vested  in  the  vendee. 
The  vendor  in  such  ease,  if  acting  bona  fide  and  guilty  of  no 
laches,  may  reclaim  the  chattels,  when  the  price  has  not  been  paid, 
or  may  maintiin  an  action  for  their  conversion  against  the  vendee, 
or  against  a  purchaser  from  hi  in,  although  In  good  faith  and 
without  notice.  In  such  case  a  bona  fide  purchaser  of  personal 
property,  other  than  commercial  paper,  acquires  no  better  title  than 
that  of  his  vendor ;    Sanders  v,  Keber.  ■>»  O.  S.  630. 

If  a  vendee  is  insolvent  when  he  purchases  goods,  but  he 
has  a  reasonable  expectation  of  being  able  to  pay  for  them  when 
the  purchase  price  is  due  bv  the  terms  of  the  contract,  such  sale 
cannot  be  avoided  for  frauif,  although  he  is  unable  to  p^  for  the 
same  when  they  become  due :  Talcott  v.  Henderson,  31  O.  S.  162 ; 
Wachtel  v.  Reichel,  19  O.  C.  C.  l>-»6,  10  O.  C.  D.  531. 
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A  vendee  who  buys  goods  on  credit  when  he  is  insolvent,  and 
neither  intends  to  pay  therefor  or  has  no  reasonable  expectation 
of  being  able  to  pay  therefor,  is  guilty  of  fraud,  for  which  such 
contract  may  be  rescinded:  Talcott  v.  Henderson,  31  O.  S.  162; 
Wilmot  V,  Lyon,  49  O.  S.  296;  Wachtel  v.  Reichel,  19  O.  C.  C. 
626,  10  O.  C.  D.  531 ;  Sigler  v.  Rogers,  46  Bull,  190. 

If  a  vendee  who  is  heavily  inaebted  purchases  goods  on  credit, 
and  states  the  facts  truly,  and  the  goods- are  delivered  to  him, 
title  passes,  and  subsequent  fraudulent  acts  of  his  do  not  render 
such  title  voidable:  Grossman  v.  Wenham,  10  O.  C  C  348,  sub. 
Nomine,  Weitz  v.  Wenham.  6  O.  C.  D.  563, 

The  fact  that  a  vendee  bought  goods  on  credit  and  gave 
a  mortgage  to  his  wife  on  his  entire  stock  of  goods  within  two 
weeks  after  he  purchased  such  goods  on  credit,  and  then  made  an 
assi|;nment  for  the  benefit  of  his  creditors,  was  said  not  to  es- 
tablish the  fact  that  such  purchases  were  made  without  the  inten- 
tion of  paying  Jor  such  goods:  Kaminer  v.  Wolf,  13  O.  C.  C.  612, 
6  O.  C.  D.  395 ;  sec,  also,  Sigler  v.  Rogers.  46  Bull.  190. 

A  promise  to  organize  a  business  in  the  future  is  not  fraudu- 
lent, unless  when  the  purchaser  made  such  promise  he  did  not  in- 
tend a  performance;  and  unless  such  intent  is  shown,  the  vendor 
cannot  recover  the  possession  of  such  goods  because  of  failure  to 
perform  such  promise;  Hosiery  Co.  v.  Baker,  18  0.  C.  C.  604,  10 
O.  C.  D.  219. 

,  The  fact  that  the  vendor  fears  for  the  safety  of  the  goods 
is  not  sufficient  ground  for  his  taking  possession  of  the  same,  un- 
der a  clause  which  permits  the  vendor  to  take  possession;  hut 
such  fear  must  be  based  upon  reasonable  grounds,  unless  the  ques- 
tion of  taking  possession  is  left  absolutely  in  the  discretion  or  the 
vendor:  Louis  &  Co.  v.  Hogan    13  Bull.   198. 

A  vendor  incurs  no  liability  by  taking  possession  of  goods 
sold  to  the  vendee,  if  the  contract  of  sale  authorizes  such  taking 
of  possession  and  he  is  not  forbidden  by  statute:  White  v.  Singer 
Manufacturing  Co.,  1   Oev,  L.   Rep.  43. 

For  the  right  of  taking  possession  of  goods  sold  on  install- 
ments, see  G.  C.  8568. 

If  a  vendee  has  bought  goods  on  credit,  without  the  intention 
of  paying  therefor,  or  without  any  reasonable  expectation  of  being 
able  to  pay  therefor,  it  is  not  necessary  that  the  vendor  make  a 
demand  upon  the  vendee  for  the  possession  of  such  goods  before 
bringing  atl  action  in  replevin;  Wilmot  v.  Lyon,  11  O-  C  C.  238, 
T  0.  C.  D.  394  (afRrmed.  on  other  grounds,  Wilmot  v.  Lyon,  49 
O.  S.  296.) 

Riaht  not  SECTION  8442.     Subject  to  the  provisions  of  this  chap- 

adected  by      tcr,  the  Unpaid  seller's  right  of  lien  or  stoppage  in  transitu 
"  *■  is  not  affected  by  any  sale,  or  other  disposition  of  the  goods 

which  the  buyer  may  have  made,  unless  the  seller  has  as- 
sented thereto. 

If,  however,  a  negotiable  document  of  title  has  been 
issued  for  goods,  no  .seller's  Hen  or  right  of  stoppage  in  . 
transitu  shall  defeat  the  right  of  any  purchaser  for  value  in 
good  faith  to  whom  such  document  has  been  negotiated, 
whether  such  negotiation  be  prior  or  subsequent  to  the  noti- 
fication to  the  carrier  or  other  bailee  who  issued  such  docu- 
ment, of  the  seller's  claim  to  a  Hen  or  right  of  stoppage  in 
transitu.     (99  v.  430  §  62.) 

On  a  sale  with  delivery  of  chattels  to  be  paid  for  in  future 
installments,  but,  until  payment,  the  ownership  and  title  of  the 
property  !o  remain  in  the  vendor,  payment  is  a  condition  precedent, 
and  until  performance  the  property  is  not  vested  in  the  vendee. 
The  vendor  in  such  case,  if  acting  bona  fide  and  guilty  of  no 
laches,  may  reclaim  the  chattels,  when  the  price  has  not  been  paid. 
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or  may  maJnUin  an  action  for  their  conversion  against  thevendct 
or  against  a  purchaser  from  htm,  although  in  good  faith  and 
without  notice.  In  such  case  a  bona  fide  purchaser  of  personal 
property,  other  than  commercial  paper,  acquires  no  better  title 
than  that  of  his  vendor :    Sanders  v,  Keber.  28  0.  S.  630. 

poods  which  are  bought  by  a  vendee  who  does  not  have  a 
reasonable  expectation  of  being  ajble  to  pay  for  the  same,  may  be 
recovered  from  a  creditor  of  such  vendee  to  whom  such  vendee 
has  delivered  such  goods  in  payment  of  such  debt:  Wilmot  v. 
Lyon,  11  O.  C.  C  238,  7  0.  C,  D.  394  (affirmed,  on  other  grounds, 
Wdmot  V,  Lyon,  49  O.  S.  396). 

A  sale  and  delivery  of  goods  to  be  paid  for  by  a  note  for 
tour  months,  signed  by  the  vendee,  passes  no  title  until  the  note 
is  delivered;  and  if  the  vendee  assigns  for  the  benefit  of  his  cred- 
itors before  he  .delivers  sttch  note,  the  vendor  may  refuse  to  ac- 
cept such  note  and  may  replevin  such  goods  from  the  assignee  for 
the  benefit  of  the  vendee's  creditors:   Kraft  v.  Dulles  Co..  2  C  S. 

c.  R.  lie. 

A  purchaser  from  one  who  has  bought  goods  on  credit  when 
hopelessly  insolvent  has  no  right  to  such  goods,  if  he  has  knowl- 
edge of  the  facts  before  he  receives  the  same:  Marmaduke  v.  Har- 
vey, 2  C.  S.  C.  R.  291.  .     ,  . 

If  goods  are  delivered  under  a  contract  wherebv  the  title  is 
to  remain  in  the  vendor  until  payment  of  the  purchase  price,  a 
purchaser  from  such  vendee  who  pays  value,  and  has  no  notice, 
acquires  no  title  thereto  better  than  the  original  vendee:  Carmack 
v.  Gordon.  2  C.  S.  C.  R.  408. 

A  different  rule  applies  if  it  is  understood  between  the 
original  vendor  and  vendee  that  the  vendee  is  to  have  power  to 
sell  the  Roods  in  the  ordinary  course  of  business;  Carmack  v. 
Gordon.  2  C.  S.  C.  R.  408. 

For  other  rights  of  an  unpaid  vendor,  see  G.  C.  8483. 

A  contract  for  the  sale  of  chattels  reservingthe  title  thereto 
in  the  vendor  until  payment  of  the  purchase  price,  is  now  invalid  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith  and 
creditors,  unless  a  proper  statement  is  filed  with  the  county  re- 
corder, see  G.  C  8566. 
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NEGOTIATION  AND  TRANSFER  Of 
RECEIPTS. 

SEtriOK. 
PSOS.    Seller's  lien,  effect  of. 
HMS.     Definiiion  of  words  and  phraaea. 


Skction  S505,  When  a  negotiable  receipt  has  been  is- 
sued for  goods,  no  seller's  lien  or  right  of  stoppage  in 
transitu  shall  defeat  the  rights  of  any  purchaser  for  value  in 
good  faith  to  whom  such  receipt  has  been  negotiated, 
whether  such  negotiations  be  prior  or  subsequent  to  the 
notification  to  the  warehouseman  who  issued  such  receipt 
of  the  seller's  claim  to  a  lien  or  right  of  stoppage  in  transitu. 
N'or  shall  the  warehouseman  be  obliged  to  deliver  or  justi- 
fied in  delivering  the  goods  to  an  unpaid  seller  unless  the 
receipt  is  first  surrendered  for  cancellation.  (99  v.  410 
§49.) 

Section  8508.  In  this  chapter  unless  the  context  or 
subject  matter  otherwise  requires — 

"Action"  includes  counter  claim  set-off,  and  suit  in 
equity. 

"Delivery"  means  voluntary  transfer  of  possession 
from  one  person  to  another, 

"Fungible  goods"  means  goods  of  which  any  unit  is, 
frwn  its  nature  or  by  mercantile  custom,  treated  as  the 
equivalent  of  any  other  unit. 

"Goods"  means  chattels  or  merchandise  in  storage,  or 
which  has  been  or  is  about  to  be  stored. 

"Holder"  of  a  receipt  means  a  person  who  has  both 
actual  possession  of  such  receipt  and  a  right  of  property 
thereon. 

"Order"  means  an  order  by  indorsement  on  the  receipt, 

"Owner"  does  not  include  mortgagee  or  pledgee. 

"Person"  includes  a  corporation  or  partnership  or  two 
or  more  persons  having  a  joint  or  common  interest. 

To  "purchase"  includes  to  take  as  mortgagee  or  as 
pledgee. 

"Purchaser"  includes  mortgagee  and  pledgee, 

"Receipt"  means  a   warehouse   receipt. 

"Value"  is  any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  obligation, 
whether  for  money  or  not,  constitutes  value  where  a  re- 
ceipt is  taken  either  in  satisfaction  thereof  or  as  security 
therefor. 

"Warehouseman"  means  a  person  lawfully  engaged  in 
the  business  of  storing  goods  for  profit. 

A  thing  is  done  "in  good  faith"  within  the  meaning  of 
this  chapter,  when  it  is  in  fact  done  honestly,  whether  it 
be  done  negligently  or  not,     (99  v.  411  §  58.)  .  -  , 
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Section   8518.     All   leases   and   licenses   and   assign-   1 
ments  thereof,  or  of  any  interest  therein,  given  or  made.  ] 
for,  upon  or  concerning  lands  or  tenements  in  this  state,   i 
whereby  any  right  is  given  or  granted  to  operate,  or  to  sink  ' 
or  drill  wells  thereon  for  natural  gas  and  petroleum  or  either, 
or  pertaining  therelo,  shall  be  filed  for  record,  forthwith, 
and  recorded  in  such  lease  record,  without  delay,  and  not 
be  removed  until  recorded.     (R.  S.  Sec.  41123.) 

I.     Applied,    cited,    construed,  IV.  Duty  to  drill 

referred  to,  etc,  V.  Life  estate  of  lessor. 

II.    What  passes  by  lease,  VI,  Other  questions, 
III.     Duration. 

I,    AppuED,  CiTEii,  Construed,  Referred  to,  etc 
Brown  v.  Oil  Co.,  ti5  O,   S,  507   (affirminf?  Brown  v.  Oil  Co., 
•il  O,  C.  C,  117,  11  O.  C,  D,  810) ;  Bank  v.  Oil  Co,.  15  O.  C.  D, 
464;  Oil  Co,  v.  Snyder.  12  O,  F,  D.  220. 

II.    What  Passes  by  Lease. 

A  conveyance  of  ore,  clay  and  olher  valuable  minerals  in 
certain  lands  does  not  include  oil  and  gas  when  neither  party 
knew  of  any  oil  or  ga.s  developments  in  the  vicinity  of  the  lands, 
and  agreement  relates  to  tracks,  machinery,  etc,  for  the  removal 
of  ore  only:   Detlor  v.  Holland.  .■>?  O,   S,  4!)2, 

A  party  of  the  first  part,  ibeing  the  owner  of  three  adjoining 
tracts  of  land,  each  containing  forty  acres,  leased  one  acre  thereof, 
to  be  designated  by  himself,  to  a  party  of  the  second  part,  and  in 
the  lease  it  was  "agreed  on  the  part  of  the  party  of  the  first  part 
that  if  oil  or  gas  be  obtained  by  the  second  parly  or  assigns,  in  or 
under  the  provisions  of  this  contract,  upon  said  tract,  or  on  lands 
adjoininR  the  same  premises  of  which  the  foreeoinK  one  acre 
described  embraces  a  part,  the  said  second  party  shall  have  the  right 
to  operate  forty  acres  of  the  balance  of  said  premises  on  the  same 
terms  as  above."  It  was  held  that  the  forty  acre  tract  out  of 
which  the  one  acre  was  thereafter  selected  by  the  party  of  the 
first  part  is  the  forty  acres  to  be  ooeraied  under  the  contract: 
Stahl  V.  Van  Vleck,  M  O.  S.  KW  (affirming  Stahl  v.  Van  Vleck, 
12  O.  C.  C.    (N.  S.)  553). 

In  a  contract  it  was  "agreed  that  if  second  party  or  their 
assigns  do  not  commence  a  test  oil  or  gas  well  at  Rising  Sun  or 
vicinity  in  ninety  diys,  this  lease  to  be  void,"  It  was  held  that  a 
test  -well  at  that  place  having  been  commenced  and  completed  in 
ninety  days,  whereby  the  existence  of  oil  at  that  point  was  ascer- 
tained, that  such  performance  supplied  a  sufficient  consideration 
for  the  contract  of  lease,  even  though  the  test  well  was  im- 
mediately plugged  and  casing  withdrawn.  The  party  of  the  first 
Dart  having  selected  the  one  acre  upon  which  such  well  was  to 
be  drilled,  and  the  second  party  having  acted  thereon,  the  first 
party  is  bound  thereby,  and  has  no  right  to  make  a  second  selec- 
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tion:  Stahl  v.  Van  VIeck,  53  O.  S.  136  {affirming  Stahl  v.  Van 
Vleck,  12  O.  C.  C.  (N.  S.)  553), 

It  being  agreed  that  a  lease  should  "continue  and  be  in  force 
for  five  years  from  the  date  thereof,"  and  the  second  party  having 
commenced  operations  in  good  faith  to  drill  for  oil  in  ample  time 
to  complete  a  well  within  said  term  of  five  years,  was  wrongfully 
enjoined  by  the  lessor,  and  the  injunction  kept  alive  until  after 
the  expiration  of  the  term  of  five  years.  It  was  held  that  the 
second  partj-  is  entitled  at  the  close  of  the  litigation  to  as  much 
time  in  which  to  perform  his  contract  as  still  remained  of,  his 
term  when  he  was  first  enjoined:  Stahl  v.  Van  Vleck,  53  O.  S.  136 
(affirming  Stahl  v.  Van  Vleck,  12  O.  C.  C.  (N.  S.)  553). 

While  it  is  true  that  in  the  oil  field  the  word  "lease,"  when 
referring  to  a  lease  in  operation,  means  the  whole  plant — ,  that 
is,  the  lease  in  its  technical  sense,  together  with  the  equipment  and 
appurtenances  in  u;e  in  its  operation — the  title  obtained  by  the 
purchase  of  such  a  lease  at  a  judicial  sale  would  ordinarily  be  lim- 
ited to  the  terms  of  the  decree  and  order  of  sale,  and  an  order  to 
sell  the  lease  would  not  authorize  a  sale  of  the  equipment  or  a 
part  thereof :  Niece  v.  Percy,  9  O.  C,  C.  (N,  S,)  233,  19  O.  C.  D.  219 
(affirmed,  without  report.  Niece  v,  Percy,  78  O.  S.  406). 

Where  the  purchaser  was  acting  somewhat  in  the  interest 
of  the  defendant  owner,  and  was  thereby  relieved  as  between  the 
defendant  and  himself  from  the  application  of  the  doctrine  of 
caveat  emptor,  evidence  of  an  understanding  between  the  original 
owner  and  himself  at  the  time  of  the  sale,  that  the  appurtenances 
were  included  with  the  lease  and  were  to  pass  with  the  lease  by 
the  sale,  is  admissible  in  a  subsequent  action  by  the  original  owner 
to  recover  from  the  purchaser  the  value  of  the  appurtenances ; 
Niece  V.  Percy.  9  O.  C.  C.  (N.  S.)  233.  19  O.  C.  D.  219  (affirmed, 
without  report.  Niece  v,  Percy,  78  O.  S.  406). 

Where  tt'e  evidence  shows  that  the  understanding  between 
the  owner  and  purchaser  was  that  the  appurtenances,  as  well  as 
the  lease  proper,  was  being  sold,  the  original  owner  will  be  es- 
topped from  thereafter  claiming  that  the  purchaser  took  onlv  the 
bare  lease  under  the  decree  of  sale;  and  this  is  true,  though  the 
owner  may  have  been  ignorant  of  the  fact  that  strictly  and  tech- 
nically the  sheriff  would  be  unable  to  convey  title  to  the  appur- 
tenances: Niece  V,  Percy,  9  O,  C.  C.  (N.  S.)  233.  19  O.  C.  D.  219 
(affirmed,  without  report.  Niece  v,  Percy,  78  O.  S.  40fl). 

A  contract  to  drill  and  operate  oil  and  gas  wells  for  a  roy- 
ally or  fixed  compensation  for  the  gas  and  oil  produced,  with  the 
time  limit  within  which  wells  are  to  be  completed  and  the  ex- 
tensions of  the  term  granted  in  case  profitable  wells  are  developed, 
and  upon  failure  to  complete  wells  within  stipulated  periods  sub- 
ject to  rental  at  a  stipulated  sum  per  acre  or  forfeiture  of  lease  of 
lands  for  the  term,  is  not  a  lease  within  the  ordinary  acceptation 
of  the  term,  but  is  a  sale  of  petroleum  products;  Miller  v.  Van- 
dergrift,  12  O-  C,  C  (N.  S.)  475.  20  O.  C.  D.  730. 

in.    Duration. 

The  word  "terms"  in  an  oil  and  gas  lease  containing  the 
phrase  "the  terms  of  this  grant  shall  not  exceed  twelve  year?'  re- 
fers to  the  grant  itself,  thereby  limitine  the  period  for  which  it  is 
to  run  to  twelve  years:  Griner  v.  Oil  Co.,  5  O.  C.  C  (N.  S.)  126, 
16  O.  C.  D-  521  (affirmed,  without  report.  Oil  Co,  v.  (Sriner,  74 
O,  S.  455). 

An  oil  lease  providing  that  "operations  »  *  *  •  shall  be  com- 
menced and  one  well  be  completed  within  six  months  from  the 
date  thereof,  and  in  case  of  failure  to  complete  one  well  within 
such  lime"  the  lessees  promise  to  pay  "ten  dollars  per  annum 
within  three  months  after  the  time  for  completing  such  wells 
•  •  •  •  until  one  well  shall  be  completed,  and  a  failure  to  complete 
one  well,  or  to  make  such  payment  ♦  •  •  ♦  renders  this  lease 
null  and  void,"  requires  the  lessee  to  commence  work  upon  the 
premises  within  such  six   months'  period.     Paying  the  stipulated      , 
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sum  per  annum,  without  commencing  operations  to  sink  a  well, 
does  not  give  the  lessees  the  option  to  sink  a  well  or  not  as  \bey 
choose:  Baker  v.  Stowe,  12  O.  C,  C.  (N.  S.)  489,  20  0.  C.  D.  724. 

The  provision  of  a  gas  and  oil  lease  that  the  annual  rental 
shall  be  payable  within  three  months  after  the  six  months  during 
which  3  well  was  to  be  completed,  extends  the  lease  one  year  from 
the  termination  of  ihe  six  months'  period  and  not  from  the  ad- 
ditional three  months'  period :  Baker  v.  Stowe.  13  O.  C.  C.  (N.  S.) 
483,  20  O.  C.  D.  724. 

The  acceptance  and  use  of  gas  by  a  lessor  for  lig-hting  and 
heating  purposes,  supplied  by  a  gas  company  and  paid  for  by 
lessees,  in  consideration  for  which  the  lessees  are  granted  an 
extension  of  time  to  open  a  well  producing  oil  and  gas,  which,  by 
reason  of  the  intermingling  of  the  oil  and  for  want  of  marketable 
facilities  for  the  oil,  was  unprofitable  to  operate  for  either  oil  or 
gas,  neither  extends  the  terms  of  the  lease  nor  waives  conditions 
of  forfeiture  for  noncompliance  therewith,  especially  after  the 
expiration  of  the  term  contracted  for  and  in  the  absence  of  a  well 
profitably  producing  either  gas  or  oil,  and  the  lessor  is  not  re- 
quired to  directly  notify  lessees  to  shut  off  the  gas  from  the  house 
after  giving  general  notice  of  the  expiration  of  the  lease:  Milter 
V.  Vandergrift.  12  0.  C,  C.  (N.  S.)  475.  -JO  O.  C.  D.  730. 

Omission  on  the  part  of  the  lessor  to  terminate  a  lease  on  the 
default  of  the  lessee  does  not  waive  the  right  to  forfeit  the  lease 
for  the  nonpayment  of  the  rent:  Titus  v.  Winn.  19  O.  D.  (N.  P.) 
379,  6  O.  L.  R.  477. 

A  copy  granting  the  exclusive  right  to  drill  and  operate  gas 
and  oil  wells  for  .the  term  of  three  years  from  the  dale  thereof 
and  as  much  longer  as  oil  and  gas  are  found  in  paying  quantities, 
in  consideration  for  which  the  operators  were  to  pay  a  royalty  on 
the  oil  produced  and  three  hundred  ($300)  dollars  per  well  for 
gas,  and  in  case  no  well  be  drilled  within  the  first  six  months,  then 
a  stipulated  rental  per  year,  terminates  upon  the  expiration  of  three 
years  unless  oil  or  gas  is  produced  in  paying  quanties.  Payment 
of  yearly  rental  and  tender  of  three  hundred  ($300)  dollars  per 
year  for  a  nonproducing  gas  well  will  not  effect  an  extension  of 
its  terms ;  neither  will  a  separate  agreement  upon  consideration 
three  years  and  eight  months  after  the  date  oE  the  contract, 
granting  an  extension  to  a  tixed  date  more  than  a  year  in  the  fu- 
ture, ihe  terms  of  which  are  indorsed  on  the  original  agreements, 
continue  the  original  contract  in  force  beyond  such  fixed  date, 
especially  since  no  new  or  further  efforts  were  made  to  develop 
oil  or  gas  oji  the  premises :  Natural  Gas  Co.  v.  Whitacre,  12  O. 
C.  C.  (N.  S.)  505,  20  O.  C.  D.  737. 

An  alleged  agreement  for  the  extension  is  unenforceable 
if  without  consideration:  Titus  v.  Winn,  19  O.  D.  (N,  P.)  279,  6  O. 
L.  R.  477. 

IV.  Duty  to  Drill. 
A  grant  in  consideration  of  one  dollar  of  all  the  oil  and  gas 
under  certain  premises,  with  the  right  to  enter  thereon  for  the 
purpose  of  drilling  and  operating  for  oil  and  gas  excepting  and 
reserving  to  the  grantor  the  one-sixth  pari  of  all  the  oil  produced 
and  saved  from  said  premises,  to  be  delivered  in  the  pipe  lines  with 
which  the  grantee  may  connect  his  wells,  implies  an  engagement 
by  the  lessee  to  develop  the  premises  for  oil  and  gas;.  Oil  and  Gas 
Co,  V.  Robinson,  71  O.  S.  302. 

The  time  within  which  the  implied  engagement  must  be  per- 
formed is  postponed  by  acceptance  of  the  sum  specified  in  the 
condition  of  such  grant  that  in  case  no  well  i;  completed  within 
ninety  days  from  date  hereof,  unavoidable  delay  excepted,  then 
this  grant  shall  become  null  and  void,  unless  the  second  party 
shall   pay   to   the  first  parties  twenty-five   cents   an   acre   per   year, 

payable  by  deposits  at  the or   directly  to  first  party, 

after  demand  having  first  been  made,"  and  does  not  commence  to 
run  until  the  end  of  the  year  for  which  payment  is  accepted  and 
the  lease  does  not  become  null  and  void  at  the  end  of  such  year 
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upon  refusal  of  the  grantor  to  accept  payment  for  another  year : 
Oil  and  Gas  Co.  v.  Robinson,  71  O,  S.  30-J. 

If  drilling  is  not  begun  until  seven  days  before  the  termina- 
'   1  of  the  lease  so  that  the  well  cannot  be  eom- 
in  extension,  the  lessor  may  treat  the  contract 
i   ended:    Miller   v,    Vandergrift,   12   0.   C.    C. 
(N.  S.)  586. 

The  provisions  of  a  gas  and  oil  lease  requiring  the  lessees 
"to  commence  a  test  oil  or  gas  well"  within  ninety  days  is  suffi- 
ciently complied  with  where  a  test  well  was  begun  and  completed 
at  the  designated  place  within  ninety  days  and  the  existence  of  oil 
ascertained.  not»-ithstanding  the  well  was  immediately  plugged 
and  the  casing  withdrawn  and  there  were  no  further  operations 
on  the  lease  for  several  months ;  Stahl  v.  Van  VIeck,  12  O.  C.  C 
(N.  S.)  553  [affirmed,  Stahl  v.  Van  VIeck,  53  O.  S.  136).  _ 

A  provision  in  an  oil  lease  that  after  the  completion  of  the 
first  well  ''the  second  party  shall  drill  two  additional  wells  at  in- 
tervals of  ninety  days.  and.  upon  failure  to  drill  said  wells  or  any 
one  of  them,  it  (the  lessee)  shall  forfeit  and  pay  to  said  first  party 
the  sum  of  one  hundred  dollars  for  each  well  not  drilled,"  does 
not  provide  a  penalty,  hut  is  a  provision  for  stipulated  damages: 
Crown  Oil  Co,  v,  Prohert,  8  O.  C.  C,  (N.  S.)  489,  18  0.  C.  D. 
73*1  (distinguishing  Van  Ellen  v.  Kelly,  66  O.  S.  605;  Woodland 
Oil  Co.  V.  Crawford,  5o  O.  S.  161:  Affirmed,  without  report.  Swine- 
hart  v.  Crown  Oil  Co.,  77  O,  S,  041). 

An  oil  and  gas  lease  which  contains  the  provision  that  "in 
case  no  well  is  completed  within  ninety  days  from  this  date,  then 
this  grant  shall  become  null  and  void,  unless,  the  second  party 
shall  pay  first  party  five  dollars  for  each  moirth  thereafter  said 
completion  is  delayed,"  becomes  void  upon  failure  to  complete  a 
well  within  the  prescribed  time,  unless  the  rental  named  in  the 
lease  is  paid  each  month  as  it  falls  due :  Meek  v.  Cooney,  5  O.  C. 
C.  (N,  S.)  266.  16  0,  C.  D.  553, 

Failure  to  drill  additional  wells  is  not  ground  for  terminat- 
ing a  lease  for  oil  and  gas  lands,  where  it  has  been  satisfactorily 
shown  that  the  territory  is  light  and  the  production  would  not 
warrant  the  sinking  of  more  wells:  Zeller  v.  Book,  7  0,  C.  C. 
(N.  S.)   4^!),  18  O.  C.   D    lift. 

At  the  expiration  of  an  oil  and  gas  contract  for  a  term  of 
three  years,  with  a  provision  for  its  extension  so  long  as  gas  and 
oil  should  be  produced  in  paying  quantities,  the  lessees  upon  con- 
sideration'were  gr^inted  an  extension  of  one  more  year,  but  failed  . 
to  commence  drilling  the  first  well  until  seven  days  of  the  end  of 
the  extended  term,  and  it  was  impossible  to  complete  the  well  by 
that  time.  It  was  held  that  the  fact  that  the  lessees  made  an  ar- 
rangement with  a  contractor  to  commence  drilling  in  sufficient 
time  to  complete  the  well  before  the  expiration  of  the  extended 
term,  but  on  account  of  an  accident  to  his  apparatus  he  was  com- 
pelled to  disappoint  them,  and  it  became  necessary  to  contract 
with  another  operator  who  was  unable  to  begin  drilling  until  too 
late  to  fini.th  a  well  before  the  term  expired,  was  not  a  sufficient 
excuse  for  the  delay,  and  the  owner  had  a  right  to  treat  the  con- 
tract as  at  an  end:  Hollister  v.  Vandergrift,  12  O.  C.  C.  (N.  S.) 
^C.  sn  0,  C.  D.  750. 

A  court  of  equity  in  a  suit  to  enjoin  further  operations  and 
to  quiet  the  title  of  the  lessor  to  premises  under  an  expired  oil 
and  gas  lease  and  extension  thereof,  will  grant  the  relief  sought; 
but  where  the  lessees  have  made  an  effort  to  complete  a  first  well 
within  the  term,  and  have  met  with  delay,  but  not  of  an  excusable 
character  which  would  extend  the  lease,  equity  will  permit  the 
completion  of  the  well  for  the  purpose  of  ascertaining  the  results 
of  the  work,  and  will  annortion  the  cost  between  the  n.irties:  Hol- 
lister V.  Vandergrift,  12  0,  C,  C    (N"    S  )  586   20  O   C    D   759 

Where  a  gas  and  oil  lease  proMdes  that  one  well  shall  be 
completed  within  a  year,  and  the  lessees  make  a  cash  pavment  of 
fifteen  hundred  dollars  on  the  date  the  contrnet  was  executed  and 
expend  as  much  as  twenty-two  hundred  dollars  within  the  year  in 
drilling    a    well    which    vielded    oil     hut    not    m    paying   quantities,        , 
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they  are  entitled  to  an  extension  of  time  within  which  to  make 
further  search  for  gas  and  oil.  and  upon  refusal  of  the  lessees  to 
pay  rental  demanded  on  the  theory  that  "no  well  had  been  com- 
pleted." injunction  will  not  lie  against  them,  within  five  months 
of  the  completion  of  the  well  that  was  drilled,  to  restrain  them 
from  entering  upon  the  premises  and  operating  for  gas  and  oil; 
Deihl  V.  Oil  Co.,  12  O.  C.  C,  (N.  S.)  Mri,  20  O.  C  D.  750. 

V.    Life  Estate  of  Lessor 

.\  deed  granting  a  life  estate  to  the  daughter  of  a  grantor 
and  her  husband,  with  a  covenant  that  the  premises,  after  the 
■Icath  of  the  life  lenant.  "shall  vest  in  and  become  the  legal  prop- 
erty of  the  heirs''  of  the  grantors  son.  in  the  absence  of  words  of 
perpetuity,  is  a  conveyance  of  a  fee  simple  estate  in  the  remainder 
of  the  children  of  the  grantor;  and  the  children  of  the  son  of  the 
grantor,  if  any  interest  in  the  property  was  conveyed  to  them, 
took  a  life  estate  only,  and  are  not  entitled  to  an  injunction 
against  operations  under  an  oil  lease  executed  by  the  daughter 
of  the  grantor  and  her  husband:  Wollan  v.  Van  Vleck,  12  O.  C. 
C.  (N.  S.)  517.  -JO  O.  C,  D,  7-13. 

When  a  life  estate  is  created  in  land  under  lease  to  a  gas  and 
oil  company,  the  life  tenant  lakes  the  land  with  the  right  to  all 
royalties  from  wells  Ihereon.  whether  such  wells  were  drilled  be- 
fore or  after  the  death  of  the  testator:  Breece,  Executor,  v. 
Breece,  8  O.  K.  P.   (N-  S.)   421. 

VL    Other  Questions. 

Where  a  corporation  is  formed  "for  the  purpose  of  produc- 
ing, purchasing  and  acquiring  natural  gas"  and  "of  piping  and 
transporting  natural  gas  from  the  place  or  places  where  it  is  pro- 
duced, purchased  or  acquired"  to  certain  named  towns  and  cities 
situated  in  the  counties  along  the  line  of  said  company  and  be- 
tween the  termini  thereof  "and  to  other  cities,  villages  and  places 
in  the  counties  aforesaid,  it  is  not  one  of  the  charter  obligations 
of  such  corporation  to  furnish  natural  gas  to  consumers  in  all  of 
such  cities,  towns  and  villages:   Gas  Co.  V.   Akron,  81   O.  S.  33. 

Where  the  contract  between  a  municipal  corporation  and 
an  incorporated  company  is  silent  as  to  the  durition  of  the  fran- 
chise, such  franchise  is  not  perpetual,  but  the  duration  thereof  is 
simply  indeterminate,  existing  only  so  long  as  the  parties  mutually 
agree  thereto.  The  incorporated  company  may  tnerefore  volun- 
tarily forfeit  its  right  to  exercise  its  privileges  within  the  munici- 
pality and  wholly  withdraw  therefrom;  but  in  such  case  the  mu- 
nicipality has  no  right  to  prevent  the  incorporated  company  from 
removing  its  property,  nor  to  take  possession  of  and  make  ust  of 
the  same,  nor  to  grant  the  right  to  use  the  same  to  another  com- 
pany, without  due  process  of  law.  But  so  long  as  such  gas  com- 
pany continues  to  exercise  any  of  its  franchises  within  the  con- 
tractinit  municipality,  it  may  be  compelled  to  exercise  its  fran- 
chise therein  fairly  and  without  discrimination:  (Gas  Co.  v.  Zanes- 
ville,  47  O.  S.  as,  approved  and  distinguished) :  Gas  Co,  v.  Akron, 
81  O.  S.  33. 

Where  the  contract  relates  to  the  drilling  of  an  oil  well,  the 
plaintil?  averring  that  he  was  not  permitted  to  perform  the  work. 
a  judgment  for  one-half  of  the  amount  claimed  as  the  probable 
difference  between  the  cost  of  the  work  and  the  amount  to  be 
paid  therefor  will  not  be  disturbed,  in  view  of  the  expenses  to  be 
incurred  and  the  hazards  of  the  work :  Lefflcr  v.  Witten.  S  O.  C.  C. 
(K  S>  192,  IB  O.  C.  D.  5*)  (affirmed,  without  report,  766  O.  S. 
CA2). 

For  the  liability  of  a  gas  company  for  an  injury  caused  by 
the  escape  of  gas  from  its  pipes,  see  Forry  v.  Gas  Co.,  6  O.  L.  R. 
'fi3,  .53  Bull.  4^3  (affirmed,  without  report.  Gas  Co  .v.  Forry,  80 
O,  S.  7331. 

For  liability  to  injury  of  an  emnloye  in  "umping  an  oil  well, 
see  Bowe  v.  Bowe.  5  0    C.  C.   CS.  S.)  23.1.  ifi  O.  C.  D.  4f>9. 

For  the  effect  of  failure  to  record  the  lease.    See  G.  C.  8519. 
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referred  to,  etc. 
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I,    Applied,  CirEo,  Construed,  Refehsed  to,  Etc. 
Lawrell  v.  Savinirs  Fund  Society,  40  O,  S.  274 :  State  v.  Kil 
-.  8  O.  N,  P.  (N.  S,>  617.  19  O,  D,   (N,  P,)  670;  Bachtel  1 
;on.  204  U,  S,  36,  15  O  F,  D,  4,57, 


II.    Scope, 

The  provisions  of  this  and  the  following  sections  do  not 
apply  to  tile  organization  of  corporations  for  which  express  pro- 
vision is  made  elsewhere ;  a.s  in  the  case  of  insurance  companies 
which  are  provided  for  by  G.  C  9339,  et  seq, :  Stale  v.  Stock  Co., 
38  0,  S,  347, 

This  and  the  following  sections  confer  a  legal  right  to  become 
a  corporation  upon  complying  with  the  statutory  requirements; 
and  mandamus  will  lie  to  compel  an  executive  officer  to  issue  a 
certificate  of  incornoration  upon  compliance  with  such  requirements; 
Stale,  ex  rel„  v.  Vorys.  6!t  O,  S,  56:  State,  ex  rel„  v.  Taylor,  6S 
O.  S.  61;  State,  ex  rel,.  v,  Lemert,  10  O,  N.  P,  (N,  S.)  133.  65 
Bull.  317. 

This  and  the  following  sections  do  not  aooly  to  Incor^rators 
of  insurance  companies  since  they  are  provided  for  specially  by 
G.  C,  9339,  et  seq, ;     State  v.  Live  Stock  Co.,  88  O.  S,  347, 
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III.    Professional   Business. 


A  foreifn  corporation  which  is  formed  for  the  purpose  of 
professional  business  cannot  be  admitted  to  do  business  in  this 
state :  State,  ex  rel.,  v.  Laylin,  73  0.  S.  !M  ( for  opinion  below,  see 
Slate  V.  Laylin.  3  O,  K.  P.  (N.  S.)  JW,  16  0.  D.  (N.  P.  300.) 

A  corporation  which  is  organised  for  the  purpose  of  defend- 
ing physicians  from  actions  brought  against  them  for  malpractice 
is  a  corporation  for  professional  business :  State  v.  Laylin,  73 
O.  S.  90  (for  opinion  below,  see  State  v.  Lavlin,  3  O.  N.  P.  (N.  S.) 
185,  15  O.  D.  (N.  P.)  360). 

Relief  will  not  be  given  to  a  corporation  formed  for  pro- 
fessional business  on  the  ground  of  unfair  competition :  Dentists 
Co,  V.  Mullens.  19  O,  D.  (N.  P.)  13f>,  0  O.  L.  R.  475. 

IV.    Purpose, 

.\.  Scope  and  meaning.  The  word  "purpose"  is  intentionally 
ill  the  singular  number  in  this  section ;  and  a  corporation  cannot 
be  formed  for  two  or  more  distinct  purposes  in  the  absence  of 
specific  statutory  authority,  although  it  might  l>e  formed  for  each 
of  such  purposes  separately:     State,  ex  rel.,  v.  Taylor,  5''i  O.  S.  61. 

The  purpose  for  which  a  corporation  may  be  formed  does 
not  necessarily  include  all  of  the  powers  and  functions  for  which  the 
legislature  permits  such  corporations  to  be  formed ;  but  it  may  In 
its  articles  of  incorporation  appropriate  less  power  than  is  open 
to  it,  although  it  cannot  appropriate  more:    Gas  Co.  v.  Akron,  81 

o.  s.  m. 

Under  a  statute  which  permitted  a  corporation  to  be  formed 
for  building  and  repairing  steamboats  and  other  watercraft.  it  was 
said  that  a  corporation  could  he  formed  to  build  and  ruiair 
wharfboats:  Gaff  v.  Flesher,  3:)  O.  S.  ^53;  see  also  Gaff  v. 
Flesher.  33  O.  S.  107. 

Under  such  statute  it  was  held  in  an  earlier  case  that  a 
corporation  could  not  be  formed  to  use  a  wharfboal  for  the  pur- 
pose of  receiving,  storing:  or  forwarding  freight ;  State,  ex  rel., 
V.  Wharfboat  Cor.  -^3  O.  S.  Ifili. 

B.  Limitation  of  powers.  Corporate  nowera  were  originally 
construed  very  strictly  against  a  corporation  and  were  limited  to 
those  which  were  expressly  granted  or  which  were  necessarily 
implied  from  those  which  were  granted :  Bonham  v.  Taylor,  10 
O.  108;  Straus  v.  Insurance  Co.,  r,  O.  S.  (id. 

Since  corporate  powers  may  be  revoked  by  the  legislature 
under  the  oresent  Ohio  constitution  and  statutes,  corporate  powers 
are  con.strued  more  libcrallv  and  reasonablv:  Bank  v.  Insurance  Co.. 
41  O.  S.  1:  Gas  Co.  V.  Dairy  Co..  CO  O.  S.  9G. 

A  stricter  construction  is  resorted  to  when  the  public  interest 
is  concerned;  and  a  corporation  is  claiming  the  right  to  exercise 
corporate  powers  as  a«ainst  the  objection  of  the  state:  State,  ex 
rel..  V.  Coke  Co.,  18  O.  S.  262. 

If  title  to  property  is  passed  from  a  corporation,  a  stranger 
to  the  transaction,  who  is  in  no  way  injured  by  such  transfer, 
cannot  complain  of  the  fact  that  such  agreement  was  ultra  vires, 
if  all  the  parties  in  interest  acquiesce  in  such  transaction;  Ehrman 
V,  Insurance  Co..  35  O.  S.  3-.'4. 

A  more  liberal  construction  of  corporate  powers  is  resorted 
to  when  the  nuestion  of  the  liability  of  the  members  of  the  cor- 
poration is  concerned:  Gaff  v,  Flesher,  33  (.>,  S.  107;  on  rehearing, 
Gaff  V,  Flesher.  9^  O.  S.  4.>3;  see, -to  the  same  effect.  Gas  Co.  v. 
Dairy  Co.,  60  O.  S.  96. 

A  party  who  is  injured  by  a  transfer  is  said  to  be  permitted 
to  set  up  the  fact  that  such  transfer  was  ultra  vires :  as  where  an 
insurance  company  refused  to  pay  a  loss  on  a  policy,  and  sub- 
sei^uently  brought  claims  against  the  insured  at  a  discount,  to  be 
paid  for  if  the  insurance  company  could  use  them  as  set-offs 
against  the  pohcv,  but  otherwise  such  claims  to  be  returned  to 
the  original  owner  without  payment:  Straus  t  _.  .  ..  ^  . 
O.  S.  60. 
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For  the  ->owers  of  a  public  quasi  coriwration,  see  Trustees  v. 
Harrison  Townshio.  5  O.  N.  P.  (X.  S.)  354,  18  O.  D.  (N.  P.)  446; 
see.  to  the  same  effect,  Ewing;  v.  Bank,  43  O.  S.  31 ;  Vos  v.  Loan  & 
Building  Association,  8  Dec.  Rep.  mi,  9  Bull.  194. 

An  Uhio  corporation,  doing  business  in  Pennsylvania,  must 
carry  on  the  same  business  there  as  specified  by  its  Ohio  articles : 
Cattle  Co.  V.  McGillin,  -11  O.  C,  C.  210,  U  0.  C.  D.  4J3. 

See,  also.  G.  C.  8f>L>T,  VI. 

C,  Incidental  poweis.  A  manufacturing  or  a  mining  cor- 
poration has  no  power  to  guarantee  the  contracts  of  another  cor- 
poration: Trust  Co.  V.  Railway.  87  Fed.  815,  10  O.  F.  D.  328; 
see,  to  tlie  same  effect.  Mining  Co.  v.  MillinR  Co.,  62  Fed.  366,  10 
C.  C.  A.  415,  9  O.  F.  D.  163. 

.\  manufacturinir  corporation  has  implied  power  to  borrow 
money ;  and  it  may  borrow  money  from  a  ouilding  and  loan  asso- 
ciation, even  though  the  statute  of  the  manufacturing  corporation 
forbids  it  tu  use  its  fimds  in  the  purchase  of  any  stock  in  another 
corporation ;  Savings  Bank  v.  Metal  Spinning,  etc.,  Co.,  14  O.  C.  C. 
I.  I  O.  C.  U.  275  (affirming  Savii^s  Bank  v.  Metal  Spinning,  etc.. 
Co.,  t!  O.  U.  (N.  P.)  70,  and  affirmed,  without  report.  Savings  Bank 
V.  Metal  Spinning,  etc.,  Co.,  00  O.  S.  003). 

A  corporation  may  be  trustee  under  a  mortgage  for  a  purpose 
connected  with  that  for  which  the  corporation  was  formed :  Hotel 
Co.  v.  Safe  Deposit  Co..  11  Dec.  Rep.  255,  25  Bull.  3T5. 

For  the  powers  of  a  conwralion.  see,  also,  G.  C.  8627,  VI.. 
Vll.   and   Vlir. 

The  incorporation  of  a  gas  company  does  not  give  it  the  ex- 
clusive right  to  lay  pipes  in  the  streets ;  State,  ex  rel.,  v.  Hamilton, 
47  O.  S.  52. 

Where  a  corporation  is  formed  "for  the  purpose  of  producing, 
purchasing  and  acquiring  natural  gas"  and  "of  piping  and  trans- 
porting natural  gas  from  the  place  or  places  where  it  is  produced, 
purchased  or  acquired"  to  certain  named  towns  and  cities  situated 
in  the  counties  along  the  line  of  said  company  and  between  the 
termini  thereof,  "and  to  other  cities,  villages  and  places  in  the 
counties  aforesaid,"  it  is  not  one  of  the  charter  obligations  of  such 
corporation  to  furnish  natural  gas  to  consumers  in  all  of  such  cities, 
towns  and  villages :     Gas  Co.  v.  Akron,  81  O.  S.  33. 

If  such  gas  company  accepts  a  franchise  from  a  municipal 
corporation  which  did  not  specify  the  duration  thereof,  such  fran- 
chise exists  only  as  long  as  such  municipal  corporation  and  such 
gas  company  mutually  agree  thereto ;  and  such  gas  company  may 
give  up  its  rights  within  such  municipal  corporation  and  withdraw 
therefrom:  and  the  municipal  corporation  cannot  prevent  the  gas 
company  from  removing  its  property ;  nor  can  the  municipal  cor- 
poration take  control  thereof ;  nor  can  it  grant  the  right  to  use  the 
same  to  another  company  without  due  process  of  law :  Gas  Co.  v. 
Akron,  81  O.  S.  Xi. 

V.    Legality  of   Purpose. 


If  a  corporation  is  shown  to  be  in  existence,  it  will  be  pre- 
sumed that  it  was  formed  for  a  lawful  purpose  since  it  cannot  be 
formed  for  an  unlawful  purpose:  Paul  v.  Groene,  IT  O.  D. 
(N.  P.)  738,  4  O.  L.  R.  633. 

VI.    Corporation   foe   Profit. 

Corporations  which  are  formed  for  the  purpose  of  dealing  in 
land  are  corporations  for  profit  and  must  be  organized  as  such : 
State  v.  Co-operative  Union,  63  O.  S.  -54T. 

The  fact  that  a  corporation  has  a  capital  stock  does  not 
conclusively  establish  the  fact  that  it  is  a  corporation  for  profit: 
Snyder  v.  Chamber  of  Commerce,  53  O.  S.  1. 

A  corporation  for  profit  may  be  formed  for  the  purpose  of 
carrying  on  agricultural  fairs :     State  v.  Long,  48  O.  S.  509. 
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Under  former  statutes  it  was  possible  to  • 
tion  for  the  purpose  of  mining  as  well  as  .mar 
V.  Thomas,  34  O.  S.  46. 

VII.    PowzH  TO  Create. 

Only  the  slate  ca.n  create  a  corporation : 
O.  S.  283;  Aahlev  v.  Ryan,  /"  "    "    '^' 
436,  8  O.  F.  D.  215. 

A  corporation  can  be  created  under  our  form  of  government 
only  by  the  slate  acting  through  the  instrumentality  of  the  legisla- 
ture: Myers  v.  Bank,  30  O.  283;  Atkinson  v.  Railway,  15  O.  S. 
21 ;  Ashley  v.  Ryan,  49  0.   t>.  504 ;  Ashley  v.  Ryan,  153  U.  S.  436. 

8  0.  F,  D.  215. 

The  state  may  impose  such  terms  and  conditions  as  it  pleases 
upon  the  creation  of  a  corporation :     Ashley  v.  Ryan,  49  O.  S.  504. 

The  state  may  fix  the  fees  to  be  paid  for  filing  the  articles  of 
incorporation,  articles  of  consolidation  and  the  like ;  Ashley  v. 
Ryan.  49  O.  S.  504 ;  Ashley  v.  Ryan,  153  U.  S.  436,  8  0.  F.  D.  215. 

A  corporation  can  be  created  only  by  the  sovereign  power  of 
the  state,  and  this  power  cannot  be  exercised  outside  of  the  ter- 
ritorial limits  of  such  state:     Myers  v.  Bank,  20  O.  283. 

At  a  time  when  a  strip  of  territory  was  in  dispute  between 
Michigan  and  Ohio,  and  it  was  finally  decided  that  such  territory 
belonged  to  Ohio,  the  state  of  Michigan  could  not  create  a  cor- 
poration to  do  business  in  such  strip  of  territory;  and  if  such 
corporation  was  created  while  such  strip  of  territory  was,  in  fart, 
under  the  jurisdiction  of  Michigan,  the  power  to  act  as  a  corpora- 
tion would  not  continue  after  such  territory  was  recognized  as  a 
part  of  Ohio:    Myers  v.  Bank,  20  O.  283. 

For  the  creation  of  corporations  by  special  or  general  legisla- 
tion, see  G,  C.  8625,  II. 

Before  the  adoption  of   the  present  constitution,  when  the 
legislature  had  power  to  create  a  corporation  by  special  legislation,    ' 
a  statute  which  recognized  the  existence  of  a  corporation  made 
such  organization  a  corporation,  even  if  without  such  statute  it 
would  not  have  been  so  regarded :     Trustees  v.  Manufacturing  Co., 

9  O.  203. 

VIII.    Natube  of  Coeporaiion. 

See,  also,  G.  C.  8627,  H. 

The  older  cases  emphasized  the  proposition  that  a  corporation 
is  an  artilicial  person  distinct  from  its  members  and  possessed  of 
only  the  powers  and  attributes  conferred  tipon  it  by  the  law  of  its 
creation:  Bartholomew  v,  Bentley,  1  O.  S.  37;  Hamilton  v.  Coal 
Co.,  12  O.  C  D.  637. 

A  stockholder  and  the  corporation  in  which  he  owns  stock  are 
so  far  distinrt  that  such  stockholder  may  take  an  acknowledgement 
of  an  instrument  made  to  such  corporation,  if  he  is  otherwise 
authorized  to  take  acknowledgements :  Read  v.  Loan  Co.,  68 
O.  S.  280. 

While  a  corporation  is  said  to  be  a  legal  entity  distinct  from 
the  individuals  who  compose  it,  such  proposition  is  a  legal  fiction 
introduced  for  ine  convenience  in  the  transaction  of  business  by 
the  corporation,  and  for  the  convenience  of  those  who  do  business 
with  the  corporation:  but  like  every  other  fiction  of  law  it  is  to  be 
disregarded  if  urged  to  an  intent  and  purpose  not  within  reason 
and  policy:  State,  ex  rel..  v.  Standard  Oil  Co.,  49  O.  S.  137;  sec, 
also.  Bank  v.  Trcbein,  .59  O.  S.  316. 

A  monopolistic  arrangement  entered  into  by  a  great  majority 
ot  the  stockholders  of  a  corporation  is  in  legal  effect  the  act  of 
the  corporation,  and  may  be  attacked  by  proceedings  in  quo  war- 
ranto brought  against  such  corporation :  State  v.  Oil  Co.,  49 
O.  S.  137. 

If  a  natural  person  who  is  doing  business  and  is  Insolvent, 
forms  a  corporation  to  which  he  transfers  his  business,  such  con- 
duct will  be  looked  upon  as  a  fraud  upon  his  creditors,  if  such  is 
the  actual  effect  of  his  transaction;  and  the  existence  of  the  cor- 
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poration,  as  a  separate  entity,  will  be  u;nored :     Bank  v.  Trebein, 
59  O.  S.  316. 

The  proposition  that  a  corporation  is  a  distinct  legal  entity  is 
said  to  be  a  stumbling  block  to  doing  justice  in  many  cases;  and 
that  accordingly  the  courts  in  recent  decisions  strongly  tend  to 
disregard  sucii   fiction:     Andres  v.  Morgan,  62  0.  S.  ^. 

If  a  pariiicrship  incorporates,  the  continuation  of  the  former 
business  is  recognized  by  the  courts  so  that  they  regard  the  debts 
of  the  partnership  as  remaining  by  such  transaction  as  the  per- 
sonal obligation  of  the  corporation:  Andres  v.  Morgan,  62  O.  S. 
236. 

As  between  the  parties  thereto  a  corporate  mortgage  given 
for  a  corporate  debt  with  the  assent  of  all  the  stockholders  and 
executed  by  them  instead  of  by  the  corporation  as  such  is  regarded 
in  equity  at  least  as  the  act  of  the  corporation:  Bundy  v.  Iron  Co, 
38  O.  S.  300. 

The  officers  of  a  conporalion  are  said  to  be  the  agents  of 
the  stockholders:  Barrick  v.  Gifford,  47  O.  S.  180. 

In  transactions  within  the  power  of  a  corporation  it  is  sub- 
ject to  the  operation  of  the  doctrine  of  estoppel  as  is  a  natural 
person:   Bank  v.  Flour  Co,,  41  0.  S.  552. 

Where  a  number  of  persons  associate  themselves  as  a  jomt 
stock  company  to  carry  on  stage  business,  agreeing  that  the  atrairs 
should  be  managed  by  directors,  their  acts,  although  foreign  to  the 
purpose,  and  adverse  to  the  interests  of  the  company,  may  bind  its 
members  If  they  do  not  promptly  give  notice  of  their  dissent,  and  ■ 
take  measures  to  arrest  the  improper  conduct  of  the  directors.  The 
stockholders  will  be  held  liable  to  all  creditors  who,  in  good  faith, 
have  dealih  with  the  directors  or  agents  of  the  company,  without 
knowledge  of  thetr  departure  from  the  original  objects  of  the  as- 
sociation :    Rainhard  v.  Hovey,  13  O.  300. 

Where  persons  have  knowingly  dealt  with  the  directors  or 
agents  of  the  company,  in  matters  not  coming  within  the  scope  and 
object  of  tile  association,  they  can  only  claim  against  such  stoclc- 
holders  as  were  cognizant  of  the  proceedings,  and  by  silence,  or 
positive  act,  gave  their  consent :  Rainhard  v.  Hovey,  13  O.  300. 

Where  a  member  of  a  company  or  partnership,  whose  agent* 
exceed  their  authority,  stands  by,  or  makes  no  objection  at  the 
time,  he  will  be  bound  by  their  acts.  The  subscribers  to  luch 
joint  stock  company  are  liable  to  contribution,  as  in  cases  of  part- 
nership:  Rainhard  v.  Hovey,   13  O.  300. 

Where  some  oi  the  members  subscribe  stock,  merely  for  the 
purpose  of  enabling  the  company  to  go  into  operation,  and  with 
the  view  of  abandoning  it  when  sufficient  subscriptions  from  other 
persons  are  procured,  such  purpose  if  carried  into  effect,  might 
operate  as  a  fraud  upon  subsequent  subscribers ;  the  membera 
will,  therefore,  be  held  liable  to  the  whole  amount  of  their  sub- 
scriptions, and  bound  to  contribute  accordingly:  Rainhard  V. 
Hovey,  13  O.  30O. 

Where  the  articles  required  that  assignments  and  transfen 
of  stock  should  be  made  only  with  the  permission  of  the  directors, 
at  a  regular  meeting,  if  it  appear  from  the  course  of  business  that 
this  provision  has,  by  express  or  tacit  consent,  been  disregarded, 
assignments  and  transfers  will  be  held  valid,  although  not  made 
in  compliance  with  the  articles :  Rainhard  v.  Hovey,  13  O.  300. 

In  cajes  of  assignments,  the  assignor  is  to  be  held  liable  only 
for  the  debts  existing  at  the  time  of  the  transfer.  The  assignee 
becomes  bound  for  the  debts  subsequently  contracted,  and  for  no 
more :    Rainhard  v.  Hovey,  13  0.  300. 

A  creditor  who  induces  stockholders  to  give  their  notes  for 
his  claim  against  the  corporation  by  agreeing  that  such  note  shall 
be  credited  upon  their  stock  liability,  is  estopped  from  denying 
that  the  corporation  was  formed  legally,  and  from  attempting  to 
hold  such  stockholders  as  partners :  Bed)e  v.  Thomas,  T  Dec  Rep. 
31S,  2  BulL  107. 
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Those  who  participate  in  the  organization  of  an  incorporated 
-company  and  enter  the  board  of  directors  occupy  a  fiduciary  re- 
lation thereto,  and  where  such  promoters  and  directors  urge  the 
sale  of  property  to  the  corporation  at  three  times  its  real  value, 
and  vote  for  its  purchase,  with  full  knowledge  as  to  its  actual 
value,  there  is  such  a  Tack  of  good  faith  toward  the  corporation, 
its  stockholders  and  creditors  as  to  constitute  fraud  per  se,  and 
the  fact  thai  other  directors  assisted  in  the  deal  and  voted  with 
them  affords  no  defense,  in  an  action  against  them  for  the  amount 
the  company  has  lost  by  such  conduct;  Bank  v.  Miller,  1  O.  C.  C. 
(N.  S.)  569,  14  O.  C.  D.  198. 

\\  hile  the  owner  of  property  may  sell  it  fo  a  corporation  at 
the  best  price  which  he  can  obtain,  even  if  he  is  a  stockholder  in 
such  corporation  yet  if  he  assists  in  organizing  such  corporation 
for  the  purpose  of  taking  over  such  property,  he  is  a  promoter  of 
such  corporation,  and  he  occupies  a  fiduciary  relation  toward  it ; 
and  he  is  bound  to  make  full  and  complete  disclosure  of  his  rela- 
tion to  the  property  and  all  the  material  facts  which  affect  the 
value  thereof:  Bank  v.  Fence  Post  Co.,  3  O.  C.  C  (N.  S.)  372,  13 
O.  C.  D.  274. 

A  transaction  by  which  promoters  represent  to  a  corporation 
that  a  patent  right  which  is  thought  desirable  cannot  be  secured 
for  less  than  fifteen  thousand  dollars,  when  in  fact  they  had  an 
agreement  to  purchase  it  for  three  thousand  dollars,  is  fraudulent ; 
and  the  defrauded  stockholders  nlay  surrender  what  they  have 
received  under  the  transaction  and  recover  their  money;  or  they 
may  offer  to  restore,  and  upon  keeping  the  offer  good,  they  may 
sue  in  equity  for  a  rescission  of  the  contract  and  a  recovery  of 
their  money ;  or  as  they  did  in  this  case,  they  may,,  without  offer- 
ing to  restore  what  they  have  received,  join  in  a  suit  in  equity  to 
hold  the  fraudulent  promoters  as  trustees  of  the  profits  fraud- 
ulenly  received  by  each  and  for  an  accoHnting;  Bank  v.  Fence 
Post  Co.,  3  0.  C.  C,   (N.  S.)  372,  13  O.  C.  D.  274. 

A  contract  whereby  a  promoter  agrees  to  secure  third  person 
office  in  the  corporation  is  valid :  Magill  v,  Rendings,  12  O.  D. 
(N.  P.)  55S. 

Fraud  on  the  part  of  a  promi/ier  as  to  the  actual  cost  of  the 
property  renders  him  hable  to  the  stockholders  who  buy  in  re- 
liance upon  such  statement:  Bank  v,  (ireenville  Co..  13  O.  C.  D. 
274. 

As  -to  the  effect  of  a  contract  entered  into  by  promoters 
among  themselves  after  the  formation  of  the  corporation  is 
aban.loned,  see  Mnsier  v.  Parry.  CD  O.  S,  3W8, 

X.  .Agreements  Prei.iminarv  to  Organ iz.atiok. 
One  may  sell  his  own  property  to  an  association  of  indi- 
viduals or  a  corporation  at  any  price  he  may  see  fit  and  the  pur- 
chaser i.s  wtUing  to  pay,  without  regard  to  the  profit  he  may  thereby 
derive  or  the  fact  that  he  is  himself  a  stockholder,  provided  only 
that  no  false  representations  are  made.  Hut  where  the  object  in 
view  is  the  formation  of  a  company  for  the  purpose  of  selling  to  it 
property  belonging  to  another,  at  a  price  largely  in  excess  of 
what  the  owner  is  to  receive,  the  one  thu.s  negotiating  becomes  a 
promoter  and  occupies  a  fiduciary  relation  toward  the  company,  and 


A  prelirninary  agreement  to  obtain  a  charter  for  ten  years 
is  waived  by  obtaining  an  act  under  a  charter  without  any  limita- 
tion as  to  ihe  lime:  CrnnJn  v.  Co-operative  Co..  U  Dec.  Rep. 
748.  2!)  Bull.  :,± 
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sUiitially  similar  in  character,  it  is  to  be  regarded  as  i.  domestic 
corporation  in  each  state:  State  v.  Bridge  Co.,  6  O.  N,  P.  (N.  S.) 
.V5.  18  O.  D,  (N'.  P.)  -iTA:  see,  also,  Bridge  Co.  v.  Mayer.  31  O. 
S.  317. 

A  corporation  which  was  created  before  the  present  con- 
stitution and  uiidei  special  legislation,  will  be  regarded  as  con- 
trolled by  the  statules  now  in  force,  if  it  takes  action  of  any  sort 
under  this  chapter  or  the  other  chapters  which  deal. with  corpora- 
tions formed  under  general  legislation:  State,  ex  rel..  v.  Insurance 
fo,  .->n  O.  S.  irfl. 

Skction  8(125.     .\nj'  number  of  persons,  not  less  than   Anidei  of 
live,  a  majority  of  whom  are  citizens  of  this  state,  desiring  incon""'"'"'- 
to  become  incori>orate<i,  shall   sitbscribe  and  acknowledge 
articles  of  incorporation,  which  must  contain: 

1.  The  name  of  the  corjwration,  which,  unless  it  is 
not  for  profit,  shall  begin  with  the  word  "the"  and  end 
with  the  word  "company,"  except  as  otherwise  provided 
by  law. 

2.  The  place  where  it  is  to  be  located,  or  its  principal 
business  transacted. 

3.  The  purpose  for  which  it  is  formed. 

4.  The  amount  of  its  capital  stock,  if  it  is  to  have 
capital  slock,  and  the  number  of  shares  into  which  it  is 
divided. 

5.  But,  if  the  corporation  is  for  a  purpose  which  in- 
cludes the  constniction  of  an  improvement  not  to  be  located 
at  a  single  place,  Che  articles  of  incorporation  must  also  set 
forth— 

a.  The  kind  of  improvement  intended  to  be  con- 
structed. 

b.  Its  termini,  and  the  counties  in  or  through  which 
it  or  its  branches  will  pass.     (R.  S.  Sees.  3236,  3237.) 

IV.  Irregular  corporations. 

V.  De  facto  corporation. 

VI.  Estoppel. 

By  special  charter,             VII.  Commencement    of    cor- 

B.     Under  general  laws.  porate  existence. 

III.     Articles  of  incorooration.       VIII.  Contracts  preliminary  to 

A.  Name.  corporate  organization. 

B.  Principal  office.                  IX,  Corporation      exercising 

C.  Purpose.  rights  conferred  by  two 

D.  Capital  stock.  or  more  states, 

E.  Termini. 

I,    .'\ppLiED.  Cited.  Constri'ed.  Referied  to,  etc. 
State  V.  Life  Association,  :«  O.  S.  281;  Bundy  v.  Iron  Co., 
.■«  O.  S.  H'Mi;   Railroad  v.  Hoffhines.  W  O.   S.  643;   Railroad  v. 
Traction  Co.,  I  0.  N.  P.  fS'.  S.)  "ilP;  14  O.  D.  (N.  P.)  17;  State 
V.  Kilgour.  N  O.  \.  P.  (X.  S.)  Iil7.  Ifl  O.  D.  ( N'.  P.)  67n. 

II.  Methoii  of  Incorporation. 
-A.  By  Special  Charter,  Prior  to  the  constitutional  provisions 
forbidding  the  granting  of  special  charters,  a  hydraulic  company 
was  incorporated  for  thirty  years  with  power  to  lease  water  power 
"for  a  limited  lime."  By  an  amendment  passed  four  years  after- 
ward, the  provisions  which  restricted  the  duration  of  trie  company 
to    thirty   years   and   which    restricted    the   company    from    making 
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permanent  leases  were  repealed.  It  was  held  that  aubsequentij'  the 
corporation  had  a  right  to  make  permanent  leases :  Paper  Co.  v. 
Hydraulic  Co.,  18  O.  C.  C.  200,  10  0.  C.  D.  57. 

B.  Under  general  laws.  Article  XHI,  1  and  3,  forbid  the 
enactment  of  special  acts  conferring  corporate  powers  and  provide 
that  corporations  may  be  formed  uncler  general  laws,  but  that 
such  laws  may  from  time  to  time  be  altered  or  repealed.  This 
charter  is  the  general  incorporation  law  of  Ohio;  Dietz  v.'  Trac- 
tion Co.,  6  O.  D.  (N.  P,)  513. 

The  general  incorporation  laws  together  with  the  articles  of 
incorporation  constitute  the  charter  of  the  corporation:  Croniit  v. 
Co-operative  Co..  11  Dec.  Rep.  749,  29  Bull.  62. 

A  mistake  in  the  articles  of  incorporation  cannot  be  reformed 
iti  equity  :   Cronin  v.  Co-operative  Co..  11  Dec.  Rep.  749,  29  Bull.  52. 

A  corporation  cannot  take  corporate  power  not  conferred  by 
statute  by  inserting  such  power  in  its  articles  of  incorporation; 
but  if  such  excessive,  power  is  inserted  in  the  articles  of  incor- 
poration it  does  not  reiKler  invalid  other  powers  which  are  con- 
ferred by  general  statute :  Railway  v.  Railway,  6  O.  C.  C.  362,  3  O. 
C.  D.  493  (affirmed,  on  other  points,  Railway  v.  Railway,  50  O. 

The  constitutional  provisions  referred  to  above  were  pros- 
pective and  not  retrospective,  and  they  did  not  repeal  former  acts 
creating  special  corporations  even  though  such  acts  had  not  been 
accepted  when  the  new  constitution  took  effect:  Bank  v.  Wright, 
6  O.  S.  319;  State  v.  Roosa,  11  O,  S.  IG, 

A  special  statute  which  provides  that  purchasers  of  a  specific 
railroad  at  judicial  sale  may  reorganize  is  a  special  statute;  and  is 
invalid  under  the  present  constitution:  .\tkinson  v.  Railroad,  15 
O.  S.  21. 

The  general  laws  confer  a  legal  right  to  form  a  corporation 
upon  all  persons  who  may  comply  therewith;  and  if  the  secretary 
of  State  or  other  executive  officer  refuses  to  tnke  the  necessary 
steps  in  the  formation  of  such  corporation,  he  may  be  compelled 
so  to  act  by  mandamus,  if  the  parties  seeking  to  incorporate  have 
acted  in  compliance  with  the  law:  State,  ex  rel..  v.  Taylor,  55  0. 
S.   61. 

The  state  m^y  determine  the  terms  upon  which  a  corporation 
may  be  formed,  inchidiiig  the  fees  to  be  paid  upon  the  formation 
thereof:  Ashley  v,  Ryan,  49  O.  S,  50!,  153  U.  S.  436,  8  O.  F.  D. 
■215. 

III.    Articles  of  Incorporation. 

A.  Name,  Upon  the  dissolution  of  a  trading  co-partnership, 
its  assets,  including  the  good-will  of  the  buF^incs.s.  may  be  sold  as  a 
whole,  either  by  the  partners  directly  or  through  a  receiver  under 
an  order  of  court  in  a  case  in  which  they  are  pirties;  and  a  pur- 
chaser thereof,  under  either  method  of  sale,  is  entitled  to  contmue 
the  business  as  the  successor  of  ihc  firm,  and  make  use  of  the 
firm  name  for  that  purpose. 

VVhere  the  purchaser  transfers  the  property  so  acquired  by 
him,  to  a  corporation  of  which  he  is  a  member,  organized  lo  suc- 
ceed to  the  business,  it  may  c:irry  on  the  business  in  the  same 
manner,  under  a  corpor.ite  name  including  the  same  which  had 
been  used  by  the  firm:    Manufacturing  Co.  v.  Snyder,  54  O.  S.  86. 

If  a  corporation  has  adapted  a  lume  so  similiar  to  that  ofa 
preexisting  corporation  or  partnership  as  to  mislead  the  public, 
the  fact  that  the  secretary  of  state  h:is  permitted  such  articles  of 
incorporation  lo  be  filed  Is  not  conclusive  as  against  the  right  of 
such  other  corporation  or  partnership  to  prevent  the  use  of  such 
name:  Shoe  Co.  v.  Shoe  Co.,  T  O.  N.  P.  1:15,  9  O,  D,   (N.  P.)  579. 

If  the  name  of  a  stockholder  is  righlfuliy  usod  as  a  part  of 
the  name  of  a  corporation,  the  fart  that  he  has  sold  his  stock  in 
such  corporation  and  has  purch:ised  slock  in  amilher  corporation 
engaaed  in  the  same  business,  does  not  ju.slify  llic  second  cor- 
poration in  using  the  name  of  siicli  person  in  such  a  way  as  to 
mislead  the  general  public;  Thiiycr  Co.  v.  Thayer  Co.,  6  0.   N.  " 
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3()0,  y  O.  D.  (N.  p.)  288.  (The  original  corporation  was,  "The 
Geoi^e  A.  Thayer  Carpet  Cleaning  &  Rug  Manufacturing  Co."  The 
second  corporation  was,  "The  George  A.  Thayer  Co."  The  sec- 
itnd  corporation  was  enjoined  from  using  such  name,  even  though 
Gecirge  A.  Thayer  was  a  slockholder  (herein,  and  had  ceased  to 
have  any  interesi  in  the  original  corporation). 

B.  Principal  office.  The  principal  ofhce  and  the  domicile  of 
■lie  corporation  is  that  named  tn  the  articles  of  incorporation  and 
not  ihe  place  at  which  the  bulk  of  the  business  is  done :  Felton  v. 
Transportation  Cr.,  37  O.  S.  450;  Trust  Co.  v.  Iron  Works,  i  O. 

C.  C.  573.  2  O,  C  D.  718. 

One  of  ihe  essentials  of  the  articles  of  incorporation  is  the 
naming  of  the  place  where  it  is  to  be  located  or  its  principal  busi- 
ness transacted:  State  v.  Coal  Co.,  4  O.  N.  P.  115. 

Action  against  a  corporation  may  be  brought  in  the  county 
named  in  ihe  articles  of  incorporation,  as  the  place  where  it  is  to 
be  located  or  its  principal  business  transacted,  although  it  has 
changed  its  place  of  bitsiness:  State  v.  Coal  Co..  i  O.  N,  P.  115; 
see,  also.  Coal  Co.  v.  Coal  Co.,  7  O.  N.  P.  191,  6  O.  D.  (N-  P.)  178. 

If  a  corporation  in  its  articles  of  incorporation  states  the  lo- 
cation of  its  principal  office,  the  fact  that  it  intends  secretly  to 
carry  on  business  in  another  state  does  not  prevent  it  from  being 
a  corporation  until  it  is  dissolved  by  proceedings  in  quo  warranto: 
State,  en  rcl-,  v.  Taylor,  25  O.  S.  270, 

C.  Purpose,     The   articles   of   incorporation    must   state  the 
'   purpose   for   which   it   is    formed   with   reasonable   certainty :   State 

V.  Mutual  Relief  Association.  29  O.  S.  399. 

-Articles  of  incorporation  which  state  that  "the  manner  of 
c:irrying  on  the  business  shall  be  such  as  the  association  may  from 
lime  to  time  prescribe  by  rules,  regulations  and  b)|-law»  not  in- 
consistent with  the  laws  of  the  state"  are  insuffictent;  State  v. 
Mutual  Relief  Association,  29  O.  S.  399. 

The  word  "purpose"  in  this  section  and  G.  C,  8623  is  inten- 
tionally in  the  singular  number;  and  a  corporation  cannot  be  or- 
ganized for  two  or  more  distinct  purposes,  except  in  cases  in  which 
one  purpose  is  a  mere  incident  of  the  other:  State,  ex  rel.,  v. 
Taylor.  66  O.  S.  61. 

The  articles  of  incorporation  must  set  forth  the  purpose  for 
which  the  corporation  is  formed ;  and  the  business  of  tne  corpora- 
tion is  restricted  to  that  which  is  set  forth  in  the  articles  of  in- 
corporation:   Cattle  Co.  V,  McGillen,  21   O.  C.  C.  210,  11  0.  C 

D.  413. 

Whether  a  railway  is  an  interurban  railroad  or  not,  depends 
upon  its  method  of  operation,  as  well  as  upon  the  provisions  in 
its  articles  of  incorporation:  Railroad  v.  Poland,  10  O.  N.  P. 
(N.  S.)  617. 

D.  Capital  Stock.  Capital  stock  is  money  subscribed  and 
paid  in  for  carrying  on  the  business.  The  owners  thereof  have  a 
right  to  participate  in  the  dividends  and  upon  the  dissolution  of 
the  corporation  they  have  a  right  to  receive  their  proportion  of 
the  funds  remaining  after  pavment  of  all  debts  and  liabilities: 
Jones  V,   Davis,  35  0,  S.  474. 

The  capital  of  a  corporation  is  generally  understood  to  be 
the  property  or  means  coiitributed  by  the  stockholders  as  the  fund 
for  the  enterprise  for  which  the  corporation  was  formed:  Rail- 
way V.   Furnace  Co..  49  O,   S.   102. 

E.  Termini.  For  the  degree  of  certainty  with  which  the  ter- 
mini of  a  railroad  must  be  set  forth,  see  Railroad  v.  Sullivant,  5 
O.  S.  276;  Callender  v.  Railroad,  11  O.  S,  516;  Warner  v.  Cal- 
lender.  30  O.  S.  190. 

IV.    Irregular  Coiik»ations. 
The  effect   of   irregularities  and   defects   in   organising  a  cor- 
poration  depends   upon   the   nature   of   the   defect,   the   parties   be- 
tween whom  the  question  of  such  defect  is  raised,  and  tne  purpose 
for  which  such  defect  is  sought  to  be  used.     See  eases  dted  in 
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this  article  in  V  and  VI  of  this  section  and  G.  C.  S6X. 

Mere  irregularities  in  organizing  a  corporation  do  not  deprive 
the  officers  and  stockholders  of  ihe  corporation  of  the  protection 
of  the  charter :  and  do  not  impose  personal  iiabilitv  upon  them : 
Rarlholoracw  v.  Bentley.  I  O.  S.  aT ;  Bank  v.  Hall,  '35  O.  S.  158 ; 
Rowland  v.  Furniture  Co.,  liJ*  O.  S.  Mt. 

if  a  corporation  is  insolvent  and  its  directors  take  no  part 
in  its  management  for  sixteen  years,  such  conduct  is  regarded  as 
an  abaniloninenl  by  the  directors  of  their  offices;  and  if  it  is  sought 
after  such  lapse  of  time  to  revive  such  corporation  for  the  pur- 
pose of  fraud  upon  the  general  public  and  the  depositors,  the 
persons  usiiiK  it  for  such  purpose  cannot  take  advantage  of  the 
existence  of  the  corporation  as  a  defense  against  personal  liability : 
Banholometv  v.  Bentley,  1  O.  S,  37. 

The  omission  of  a  seal  from  the  certificate  of  incorporation 
is  a  defect  which  mav  he  cured  bv  the  coun  under  G.  C.  13210: 
Warner  v.  Callender,  -It  O.  S.  13«». 

The  false  statement  of  the  principal  place  of  business  in  the 
articles  of  incorporation  does  not  preient  such  corporation  from 
existing  until  it  is  (lis*.ilvcd  bv  pri-Hreedings  in  quo  warranto:  State, 
ex  rel,.  v,  Taylor,  l'-'.  O.   S.  JT;'. 

.\cknoK  ledjiTiient  of  the  articles  of  incorporation  before  an 
iitii.'er  n.'i  .luthiri/rd  to  t.tke  such  acknowled^iment  if  a  defect  which 
ren.l.T<  such   corp- 'ration   liable  to  direct   at;ack  by  proceedings   in 
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To  establish  the  right  of  a  corporation  to  take  property  by 
eminent  domain,  it  must  show  that  it  has  organized  fully  by  the 
election  of  directors ;   Powers  v.  Railway,  33  O,  S,  429. 

Under  former  procedure,  however,  failure  to  prove  the  or- 
ganization of  a  corporation  before  the  empaneling  of  a  jury  is  not 
reversible  error  if  such  proof  was  made  during  trial  and  before 
judgment :  Powers  v.  Railway,  33  0.  S.  4-29. 

VI.    Estoppel. 

Persons  who  deal  with  an  organization  which  purports  to  be 
a  corporation,  the  members  of  which  have  in  good  faith,  attempted 
to  incorporate,  are  estopped  in  litigation  growing  out  of  such 
transactions  to  deny  the  capacity  of  such  corporation :  Receiver  of 
Bank  v.  Renick,  15  O.  322;  Voorhes  v.  Bank,  19  O.  463;  Callender 
V.  Railroad,  11  O.  S.  5IH;  Lucas  v.  Savings  Association,  22  O.  S. 
;J39;  Hagertnan  v.  Savings  Association,  i)  O.  S.  186;  Petroleum 
Co.  V.  Weare,  '27  O.  S,  343;  Bank  v.  Hall,  35  0,  S.  158;  Iron  Co.  v. 
Harper.  41  O.  S.  lOH;  Hatry  v.  Railway,  1  O.  C.  C.  426,  1  O.  C. 
D.  laKi  Bank  v.  Milter,  1  O.  C.  C  CM.  S.)  58!),  14  O.  C.  D.  198 
(citing  Alexander  v.  Brown,  2  D.  395) ;  Bank  v.  Loveli,  2  C.  S.  C. 
R.  397. 

Apparently  contra:  Navigation  Co.  v.  Eagle,  29  O.  S.  238, 
in  which  a  slockhotder,  when  .■iued  by  the  corporation  for  his  sub- 
scription, was  allowed  to  deny  its  legal  existence,  and  to  .set  up  the 
fact  that,  being  organized  under  a  statute  "to  improve  any  stream 
heretofore  declared  navigable,"  the  stream  which  it  was  formed 
to  improve  was  not  identified  nor  shown  to  be  navigable. 

If  a  proceeding  in  quo  warranto  is  brought  by  the  attorney- 
general  in  the  name  of  the  state  against  the  corporation  in  its 
corporate  name,  the  existence  of  such  corporation  is  thereby  ad- 
mitted: Slate  ex  rel„  v.  Gas  Ught  &  Coke  Co.,  18  O.  S.  263. 

VI!.    Commencement  of  Corporate  Existence. 
It  has  been  said  that  upon  the  filing  of  the  articles  of  in- 
corporation, the  corporators  and   their  associates  become  a  body 
--   "--'  —  -*    -    '^-■■'-    '=   '^    "^    *■";   State  V.   Carpenter,  9 


VI II.    Contracts    PitELiMi.'iAfiv    to"  Cwipobate    OkCAmzAiioN. 

If  a  partnership  incorporates,  the  debts  of  the  partnership 
l>ecome  the  debts  of  the  corporation,  and  it  is  personally  liable 
therefor :  Andres  v.  Morgan,  i)2  O.  S.  236. 

I  f  partners  capitalize  partnership  property  at  an  inflated  value, 
and  such  corporation  subsequently  becomes  insolvent,  such  conduct 
is  regarded  as  a  fraud  upon  the  corporate  creditors;  and  the  sub- 
scribers will  be  held  liable  for  the  difference  betweert  the  par 
value  of  the  corporate  stock  and  the  amount  paid  therefor:  Gates 
V.   Slone  Co..  .^7  O.   S.   60. 

A  contract  to  form  a  corporation  and  to  become  shareholders 
therein  is  a  valid  contract:  Doan  v.  Rogan.  79  0.  S.  372;  see, 
also.  Turnpike  Co.  v.  Brush.  10  O.  Ill;  see,  however.  Turnpike 
O).  v.  Coy,  13  O,  S.  84. 

ix.    cobpohations  exebcisinc  rights  conferred  by  two  or 
More   States. 

A  corporation  which  is  created  by  concurrent  legislation  of 
two  or  more  states,  which  receives  what  is  in  legal  effect  the 
same  or  a  similar  charter  from  each,  is  in  legal  effect  a  domestic 
corporation  in  each  siste;  and  it  may  hold  meetings  or  transact 
business  in  either  state:  Bridge  Co.  v.  Mayer,  31  O.  S.  317; 
see,  also  G.  C,  8623.  Xt. 

The  general  principles  of  comity  permit  foreign  corporations 
to  do  business  in  Ohio:  Petroleum  Co.  v,  Weare,  27  O.  S.  343; 
Western  Union  Telegraph  Co.  v.  Mayer.  28  O.  S.  521. 
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A    foreign  corporation   may  be  ousted   of   the  privilege   i 
doing  business   in    this    state   by    proceedings    in   quo 
State,  ex  rel,  v.  Insurance"  Co.,  47  O.  S.  167 ;  State,  i 
Insurance  Co.,  49  O,  S.  440. 

Section  8626.  Articles  of  incorporation  shall  be 
acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  the  form  of  which  shall  be  pre- 
scribed by  the  secretary  of  state.  The  official  character  of 
the  officer  before  whom  articles  of  incorporation  are  ac- 
knowledged, shall  be  certified  by  the  clerk  of  the  common 
pleas  court  of  the  county  wherein  the  acknowledgment  is 
taken.  Articles  of  incorporation  shall  be  filed  in  the  of- 
fice of  the  secretary  of  state,  who  shall  record  them,  and 
shall  also  record  certificates  relating  to  that  corporation, 
thereafter  filed  in  his  office,     (R.  S,  Sees,  3236,  3238.) 

Acknowledgement  Before  Unauthckized  Ofticek. 
If  the  certificate  of  acknowledgement  is  acknowledged  before 
an  officer  who  is  not  authorized  by  law  to  take  such  acknowledge- 
ment, the  organization  of  the  corporation . is  defective;  and  it  may 
be  ousted  by  proceedings  in  quo  warranto  from  its  right  to  be  a 
corporation:     Stale,  ex  rel.,  v.  Lee,  SJ  O.  S.  662. 

FnjNO. 

Power  of  state  to  require.  The  state  may  require  articles 
of  incorporation  to  be  filed  and  may  fix  the  tee  which  is  to  be 
paid  upon  such  filing:  Ashley  v.  Ryan,  49  O.  S.  504,  153  U.  S. 
436,  8  O.  F.  D.  215. 

Effect  upon  corporate  existence.  In  spite  of  G.  C.  8627,  it 
is  said  that  filing  articles  of  incorporation  does  not  cause  the 
corporation  to  come  into  existence,  but  that  it  simply  authorizes 
the  incorporators  to  proceed  to  create  the  corporation  by  organiz- 
ing under  G.  C.  8633  and  8635,  et  seq.:  State,  ex  rel..  v.  Insur- 
ance Co..  49  O.  S.  440;  Cincinnati  v.  Telephone  Co..  S  O.  N,  P. 
(N.  S.)  349,  15  0,  D,  (N.  P.)  43;  see,  also,  Turnpike  Co.  v.  Coy. 
13  O.  S.  84. 

In  other  cases  it  has  been  said  that  the  corporation  comes 
into  existence  when  the  articles  of  incorporation  have  been  prop- 
erly prepared,  executed  and  filed :  Railway  v.  Smidi,  15  O.  S. 
328:  Muhlhauscr  v.  Hospital,  21  O.  C.  C  B8,  11  O.  C.  D.  391 
(affirmed  without  report,  Muhlhauser  v.  Hospital,  66  O.  S.  688)  ; 
State,  ex  re!.,  v.  Robinson,  9  Dec.  Rep.  383,  12  Bull.  269, 

Evidence.  If  articles  of  incorporation  have  been  properly 
acknowledged  and  filed,  it  is  said  that  a  certified  copy  of  such 
articles  is  prima  facia  evidence  of  the  existence  of  the  corpora- 
tion:    State  V.   Rc*inson,  9  Dec.  Rep.  383,   12   Bull.  269, 

Section  8627.  Upon  filing  articles  of  incorporation, 
the  persons  who  subscribed  them,  their  associates,  succes- 
sors, and  assigns,  by  the  name  and  style  provided  therein, 
shall  be  a  body  corporate,  with  succession,  power  to  sue  and 
be  sued,  contract  and  be  contracted  with ;  also,  unless  special- 
ly limited,  to  acquire  and  hold  all  property,  real  or  personal, 
necessary  to  effect  ihe  object  for  which  it  is  created,  and 
at  pleasure  convey  it  in  conformity  with  its  regulations  and 
the  laws  of  this  state.  Such  corporation  also  may  make, 
use,  and  at  will  alter  a  common  seal,  and  do  all  other  acts 
needful  to  accomplish  the  purposes  of  its  organization, 
(R.  S.  Sec.  3239.) 
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Parties  to  actions. 

A.  Stockholders. 

B.  Creditors. 

XIV.     Pleading  and  evidence. 
XV.    Foreign  corporations. 


I.    Applieb.  CiTEii,  CoNSTBUED,  RereMED  to,  etc. 
Coppin  V.  Greenlees  &  Ransom  Co.,  38  O.  S.  375;  Railroad  V. 
Tod.  72  O.  S.  156;  Prout  v.  Post,  12  O.  D.  (N.  P.)  141;  Transpor- 
tation Co.  V.  Insurance  Co..  170  Fed.  279.  95  C  C.  A.  476,  16  O. 
F.  D.  325. 


II. 


F  COHPOHATION. 


A  corporation  is  an  artificial  personality  which  for  some  pur- 
poses is  distinct  from  the  natural  persons  who  compose  it:  Barthol- 
omew V.  Bentley,  1  0.  S.  37 ;  Hamilton  v.  Coal  Co..  12  O-  C.  D.  637. 

As  between  the  parties  hereto  a  corporate  mortttage  given  for 
a  corporate  debt  with  the  assent  of  all  the  stockholders  and  exec- 
uted, by  them  instead  of  by  the  corporation  as  such  is  regarded  in 
equity  at  least  as  the  act  of  the  corporation;  Bundy  v.  Iron  Co., 
38  O.  S.  300.  A  corporation  is  a  "person"  within  the  meaning 
ot  G.  C.  3989;  Coke  Co.  v.  Avondale,  43  O.  S.  257. 
A  rorporation  is  a  "person"  within  the  meaning  of  G.  C.  3989; 
Coke  Co.  V.  Amdale,  43  O.  S.  257. 

The  officers  of  the  corporation  are  said  to  be  Ihe  Events  of  the 
stockholders :  Barrick  v.  Gifford,  47  O.  S.  180. 

III.    Distinction  between  Corporations  and  Other  Associations. 

A  so-called  joint  stock  company  organized  under  the  laws  of 
the  state  of  New  York  is  regarded  in  Ohio  as  substantially  a  cor- 
poration, even  if  the  stockholders  therein  are  personally  liable  for 
its  debts,  and  it  may  be  taxed  as  a  foreign  corporation  and  may  be 
served  with  summons  as  a  corporation :  Express  Co.  v.  State,  55 
O.  S.  69. 

In  the  foregoing  case,  the  case  of  Piatt  v.  Colvin,  50  O.  S. 
703,  was  distinguished  on  the  ground  that  in  Piatt  v.  Colvin,  50  O. 
S.  70.S,  it  was  alleged  (hat  the  plaintiff  was  a  joint  stock  a 
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organized  under  the  laws  of  Ihe  slate  of  New  York ;  and  this,  to- 
gether with  the  other  allegations  of  the  petition,  was  regarded  as 
setting  forth  in  legal  effect  the  fact  that  it  was  a  partnership.  De- 
fendant demurred  to  the  petition  on  the  ground  of  the  want  of  the 
capacity  of  the  president  of  such  association  to  bring  such  action 
in  his  own  name.  The  demurrer  was  overruled,  since  it  was  al- 
leged in  the  petition  that  by  the  laws  of  the  state  of  New  York,  sucti 
president  was  authorized  to  sue  on  behalf  of  the  association.  No 
issue  of  fact  was  made  as  to  the  corporate  character  o(  such  or- 
ganization: See,  on  the  same  questions,  State  v.  Express  Co.,  1 
O.  N.  P.  259,  2  O.  D.  (N.  P.)  257 ;  State  v-  Express  Co.,  2  O.  N.  P. 
98,  3  O-  D.  (N.  F.)  32e, 

IV.    .Estoppel. 

Persons  who  deal  with  an  organization  which  purports  to  be  a 
corporation,  the  members  of  which  have  in  good  faith  attempted  to 
incorporate,  are  estopped  in  litigation  growing  out  of  such  transac- 
tions to  deny  the  capacity  of  such  corporation:  Receiver  of  Bank 
V.  Renick,  Ij  O.  322:  Voorhees  v.  Bank.  l!l  O.  463:  Catlender  v. 
Railroad,  II  O.  S.  510;  Lucas  v.  Savings  Association.  32  0.  S.  339: 
Hagerman  v.  Savings  .Association,  25  O.  S,  IWi ;  Petroleum  Co.  v. 
VVeare,  27  0.  S.  343;  Bank  v.  Hall.  35  O.  S,  138:  Iron  Co.  v.  Har- 
per, 41  O.  S.  100;  Hatry  v.  Railway,  1  O.  C.  C  426,  1  O.  C,  D.  238; 
Bank  v.  Miller.  1  O.  C.  C  (N,  S.)  JGH.  14  O.  C  D.  198  {citing  Alex- 
ander V.  Brown.  2  D.  3il5)  ;  Bank  v.  Lovell,  2  C  S.  C,  R.  397. 

Apparently  contra  r  Navigation  Co,  v.  Eagle.  29  O.  S.  238,  in 
which  a  stockholder,  when  sued  by  the  corporation  for  his  subscrip- 
tion, was  allowed  to  deny  its  legal  existence,  and  to  set  up  the  fact 
that,  being  organized  under  a  statute  "to  improve  any  stream  here- 
tofore declared  navigable,"  the  stream  which  it  was  formed  to  im- 
prove was  not  identified  nor  shown  to  be  navigable. 

If  a  proceeding  in  quo  warranto  is  brought  by  the  attorney- 
general  in  the  name  of  the  stale  against  the  corporation  in  its  cor- 
porate name,  the  existence  of  such  corporation  is  thereby  admitted : 
Slate,  ex  rel..  v.  Gas  Light  &  Coke  Co,.  18  O,  S.  262, 

V.    Extent  of  Lecisl.^tive  Power. 

A  corporation  can  be  created  under  our  form  of  govemmeat 
only  by  the  state  acting  through  the  instrumentality  of  the  legisla- 
ture: Myers  v.  Bank,  2fl  O.  283:  Atkinson  v.  Railway.  15  O.  S.  21: 
Ashley  v.  Ryan,  49  O.  S,  5(14;  Ashley  v.  Ryan.  1,53  U,  S.  436,  8 
O.  F.  D,  21-5. 

For  the  creation  of  corporations  bv  special  or  general  legis- 
lation, see  G,  C,  S62.-.,  II, 

Before  the  adoption  of  the  present  constitution,  when  the  leg- 
islature had  power  to  create  a  corporation  by  special  legislation,  a 
statute  which  recognized  the  existence  of  a  corporation  made  such 
organization  a  corporation,  even  if  without  .';uch  statute  it  would 
not  have  been  so  regarded:  Trustees  v.  Manufacturing  Co,,  9  O.  203, 

VI,      CoNSTRUmON   OF  CORPORATE   PoWERS, 


The  original  rule  for  the  construction  of  corporate  powers  was 
that  corporations  could  exercise  only  the  powers  granted  to  them 
by  the  slate,  and  that  such  powers  were  to  be  construed  strictly 
BO  as  to  limit  their  scope  rallicr  than  to  extend  it:  Bank  v.  Swajne, 
a  O.  257;  Bonham  v.  Taylor.  HI  O.  III8:  State  v.  Library  Co.  II 
O,  96:  Ewing  V.  Bank.  43  O.  S.  31;  James  v.  Railway.  13  Dec.  Rep 
101.  2  D.  201. 

A  slightly  more  liberal  method  of  stating  this  rule  is  that 
the  corporation  has  the  powers  expressly  granted  to  it,  or  those 
necessary  to  carrv  those  expressly  granted  into  execution :  Straus 
v.  Insurance  Co..  5  O.  S.  5!). 

In  view  of  the  fact  that  corporate  powers  are  not  subject 
to  modification  and  repeal,  a  more  liberal  rule  of  construction  now 
prevails,  and  grants  of  corporate  power  are  said  to  be  construed 
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in  the  same  way  thai  the  ordinary  statutes  or  contracts  are  to  be 
construed,  namely  with  the  purpose  of  ascertaining  the  legislative 
intent :  Bank  v.  Insurance  Co.,  41  O,  S.  1. 

Corporate  powers  are  construed  more  liberally  when  the  cor- 
poration or  the  members  thereof  are  seeking  Co  evade  liability  for 
corporate  acts:  Gaff  v.  Flesher,  33  0,  S.  11)7. 

Corporate  powers  are  stili  construed  more  strictly  in  a  pro- 
.  ceeding  by  the  slate  to  test  the  validity  of  the  assumption  of  cor- 
porate powers :  State,  ex  rel.,  v.  Gas  Light  &  Coke  Co.,  18  O.  S.  262. 

A  corporation  is  said  to  have  powers  expressly  conferred  upon 
it,  and  those  which  are  reasonably  proper  in  carrying  the  express 
powers  into  execution:  Gas  &  Fuel  Co.,  v.  Dairy  Company,  60  O. 
S.  96;  DeLacroix  v.  Steel  Co.,  8  O.  N.  P.  (N.  S.)  489,  19  O.  D. 
(N',  P.)  767,  rA  Bull.  .121;  Constable  Bros.  Co,  v.  Faulhaber,  15 
0.  D.  (N.  P.)  700;  Railway  v.  Burke,  1(1  Dec.  Rep.  136,  19  Bull.  27. 

Within  the  scope  of  its  powers,  a  corporation  may,  unless  pro- 
hibited by  statute,  adopt  the  means  which  are  usually  adopted  by 
natural  persons  in  conducting  the  same  kind  of  business ;  Trust  Co. 
V.  Railway,  87  Fed.  81-5,  10  O.  F.  D.  328. 

A  reference  in  a  statute  which  provides  for  corporations  of 
one  class,  to  statutes  providing  for  corporations  of  a  different  class 
incorporating  the  powers  therein  conferred,  includes  subsequent 
amendments  as  well  as  statutes  then  in  force :  Qarke  v.  Thomas. 
U  O.  S.  46. 

A  grant  of  power  to  a  literary  society  to  acquire  and  hold 
real  and  personal  property  and  to  sell  it  or  incumber  it  by  mort- 

fage,  does  not  confer  the  power  to  engage  in  the  banking  business : 
tate  V.  Alexander  Society,  11  O.  1. 

A  grant  of  power  to  construct  a  turnpike  road  a  hundred  feet 
in  width  and  to  erect  tollgatcs  and  to  collect  tolls,  does  not  confer 
power  to  appropriate  land  outside  of  such  one  hundred  foot  strip 
for  a  tollhouse:  Kemper  v.  Turnpike  Co.,  II  O.  392. 

-A  corporation  which  acquires  the  property,  business  and  good 
will  of  a  partnership,  may  purchase  a  right  of  action  belonging  to 
such  partnership  for  injury  to  partnership  property  caused  by  the 
negligence  of  a  third  person,  even  though  the  separate  purchase  of 
such  claim  hv  such  corporation  woitltl  have  been  unauthoriied :  Gas 
Co,  v.  Dairy'  Co.,  60  O.  S.  !)6. 

Under  a  charter  which  provides  that  no  person  may  own  more 
than  twenty  shares  in  such  corporation,  an  entire  contract  for  the 
transfer  of  more  than  thai  number  is  entirely  unauthorized:  Simp- 
son V.  Building  Association.  38  O.  S,  34!(. 

A  corporation  for  the  purpose  of  manufacturing  electrical  ap- 

fiarattis  cannot  engage  in  the  business  of  furnishing  electricity  for 
ighting  purposes :  Electric  Light  Co.  v.  Jones.  10  Dec.  Rep.  767. 
23  Bull.  329. 

A  grant  of  corporate  power  does  not  carry  with  it  immunity 
from  ordinarv  police  control:  Raitwav  v.  St.  Bernard,  8  O.  N.  P. 
2«<,  11  O.  D.'<N,  P.)  454, 

VII.     Specific  Powers, 

A.    Suing  and  being  sued. 

A  foreign  corporation  may  sue  and  be  sued  in  Ohio:  Hanria 
V.  Petroleum  Co.,  2.1  O.  S.  622. 

It  was  formerly  held  that  a  corporation,  being  an  artificial 
person,  could  not  commit  assault  and  battery:  Orr  v.  Bank.  1  O,  36. 

.\  corporation  is  now  held  to  be  liable  in  tort  for  assault  and 
battery  committed  in  the  course  of  the  servant's  employment,  even 
if  such  acts  are  willful  and  malicious  on  the  part  of  the  servant : 
Business  College  Co.  v.  Lloyd,  60  O.  S.  448  (distinguishing  Rail- 
way V.  VVetmiire,  10  O.  S.  110,  where  the  quarrel  between  the  em- 
ploye and  the  passenger  was  said  to  be  a  personal  matter). 

Under  common-law  procedure,  it  was  said  that  trespass  quire 
clausem  (regit  would  not  lie  against  an  aggregate  corporation : 
Ward  V.  Railroad,  10  W.  L.  J.  36-5. 
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That  such  action  would  not  lie  against  a  public  corporation : 
sec  Foote  v.  Cincinnati,  9  0.  31. 

B.  Power  lo  contract.  A  manufacturing  corporation  has 
power  10  borrow  money  for  the  purposes  of  its  husiness  and  to  se- 
cure the  same  hy  mortgage:  Burt  v.  Rattle,  31  0.  S.  116. 

Such  a  corporation  may,  if  necessary,  mortgage  all  of  its 
property  to  secure  a  loan  for  the  purposes  of  its  business :  Bosche 
V.  Horse  Display  Co.,  14  0.  C.  C.  289,  7  O.  C.  D.  374. 

A  mining  corporalioR  may  borrow  money,  and  a  stipulation 
for  the  payment  01  interest  in  excess  of  the  rate  allowed  by  law 
will  not  avoid  the  contract,  except  as  to  the  excess  of  the  interest 
over  the  legal  rate:  Larwell  v.  Savings  Fund  Society,  40  O.  S.  274. 

A  contract  to  perform  medical  or  surgical  services  by  a  cor- 
poration organized  for  the  purpose  of  constructing:,  owning  and 
operating  a  street  railway,  is  not  ultra  vires,  but  is  in  direct  con- 
flict with  the  laws  of  this  state  regulating  the  practice  of  medicine 
and  surgery,  and  is,  therefore,  void :  Railway  v.  Kessler,  84  0.  S.  74. 

C.  Power  to  become  member  of  partnership.  A  corporation 
has  no  power  to  become  a  member  of  a  partnership  whereby  the 
control  of  its  affairs  is  placed  in  the  hands  of  other  than  those  of 
its  directors  and  officers :  State,  ex  rel.  v.  Oil  Co.,  49  O.  S.  137. 

If  two  or  more  corporations  attempt  to  form  a  partnership, 
(he  funds  contributed  by  them  to  that  purpose  do  not  form  prop- 
erty of  the  partnership,  but  belong  to  the  corporations  as  owners  in 
common:  Guernick  v.  Alcott,  66  O.  S.  94  (citing  Bank  v.  Wagon 
Co.,  65  O.  S.  559). 

D.  Acquisition  of  property. 

1.  Realty.  A  de  facto  corporation  may  acquire  realty  and 
may  mortgage  and  convey  the  same :  Society  Perun  v.  Cleveland,  43 
O.  S.  481. 

A  corporation  not  formed  for  the  purpose  of  dealing  in  or 
holding  really  cannot  acquire  more  realty  than  is  reasonably  neces- 
sary to  carry  its  objects  into  eflect ;  Cattle  Co.  v.  McGillin,  7  O.  N. 
P.  575,  10  0.  D.  (N.  P.)  146. 

As  to  the  power  of  a  corporation  to  hold  realty  which  has  been 
acquired  under  an  ultra  vires  contract,  see  Baldwin  v.  Egan,  11  O. 
C.  C  (N.  S.)  584  (affirming  Baldwin  v.  Egan,  18  O.  D.  (N.  P.)  667. 
5  O.  L.  R.  476.) 

The  sale  by  a  railway  of  a  part  of  its  right  of  way  to  another 
railway  does  not  necessarily  operate  as  an  abandonment  thereof : 
Railway  v.  Garlick,  20  O.  C  C.  561.  11  O.  C  D.  337  (affirmed,  with- 
out report,  Garlick  v.  Railway,  66  O.  S.  688)  ;  see,  also,  Pennsyl- 
vania Co.  V.  Piatt,  47  O.  S.  366 ;  and  see  explanation  of  the  fore- 
going case  in  Garlick  v.  Railway,  67  O.  S.  223. 

A  foreign  corporation  may  take  realty  in  Ohio  by  devise,  al- 
though it  would  not  be  permitted  to  take  by  devise  in  the  state  in 
which  it  was  created  because  of  the  statute  of  wills :  Society  v. 
Marshall.  15  O.  S.  537. 

A  corporation  is  not  given  power  under  G,  C.  8627  to  acquire 
or  convey  property  except  for  the  purpose  of  carrying  into  effect 
the  purposes  for  which  it  was  incorporated :  Cattle  Co.  v,  McGillin, 
10  O.  D.  (N.  P.)  146,  7  O.  N.  P.  575. 

2.  Property  in  Trust.  A  corporation  which  may  acijuire  prop- 
erty may  acquire  the  same  in  trust  as  an  individual  might,  it  the 
purposes  of  the  trust  are  not  inconsistent  with  the  purposes  for 
which  the  corporation  may  be  formed :  State  v.  Toledo.  3  0.  C 
C.  (N.  SO  468.  13  O.  C.  D.  327. 

3.  Stock  in  Corporations.  A  dealing  with  stock  of  other  cor- 
porations. In  the  absence  of  specific  statutory  authority  and  in  the 
absence  of  special  circumstances,  a  corporation  cannot  acquire  stock 
in  another  corporation :  Railway  v.  Iron  Co.,  46  O.  S.  44 ;  Easun 
V.  Brewing  Co.,  51  Fed.  156.  7  O.  F.  D.  188, 

A  railway  company  has  no  power  to  acquire  stock  in  a  coal 
company:  State  v.  Railway,  12  O.  C.  C.  (N.  S.)  49,  21  0.  C  D.  175. 

A  corporation  may  accept  stock  in  another  corporation  in  or- 
der to  prevent  the  loss  of  a  debt  owing  to  the  purchasing  corpora- 
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tion  by  the  owner  of  such  stock  in  payment  of  which  he  transfers 
such  stock:  Marlon  v.  Railway,  16  O.  D.  (N.  P.)  1S5. 

A  traction  company  may  become  a  member  or  stockholder  of 
a  mutual  insurance  association :  Stone  v.  Traction  Co.,  4  O.  N.  P. 
(N.  S.)  IW,  16  O.  D.  I.N.  P.)  645. 

b.  Dealing  with  its  own  stock.  A  corporation  has  no  power 
in  the  absence  of  specific  statutory  autliority  or  special  circumstances 
to  buy  its  own  stock:  State  v.  Building  Association,  35  O.  S.  258; 
Coppin  V.  GreenlccE  &  Ransom  Co.,  38  O.  S.  275. 

4.  Acquisition  of  property  of  partnership  or  corporation.  If 
a  partnership  incorporates,  such  corporation  is  liable  personally  for 
the  pre-existing  debts  of  the  partnership :  Andres  v.  Morgan,  62  O. 
S.  _236. 

E.  Franchises.  A  franchise  of  a  corporation  cannot  be  trans- 
ferred in  the  absence  of  legal  authority  therefor:  Coe  v.  Railway, 
10  O.  S.  372. 

A  franchise  of  a  corporation  cannot  be  attacked  collaterally, 
but  can  be  forfeited  only  by  direct  judicial  proceeding  brought  for 
that  purpose:  State,  ex  rel,  v.  Bryce.  7  O."  (pt  2)  82;  Webb  v. 
Moler,  8  0.  548;  Bank  v.  Renick.  15  O.  322;  Johnson  v.  Ently,  16  O. 
97 ;  State,  ex  rel.,  v.  Merchant,  37  O.  S.  251 ;  Finnel  v.  Burt,  2  H.  202. 

If  a  corporation  bases  its  right  of  action  upon  a  franchise, 
t!ie  defendant  may  in  such  action  deny  the  existence  of  such  fran- 
chise. This  is  not  a  collateral  attack  thereon :  Zanesville  v.  Gas 
Light  Co.,  47  O.  S.  1.  • 

The  acceptance  of  a  franchise  which  maintains  no  provisions 
as  to  its  duration  does  not  create  a  perpetual  franchise,  but  one 
which  exists  only  as  long  as  the  parties  thereto  mutually  agree: 
Gas  Co.  V.  Akron,  81  O.  S.  33. 

For  the  nature  of  a  franchise  of  a  corporation,  see  Bank  v. 
Bond,  1  O.  S.  622. 

For  the  power  of  a  corporation  to  appropriate  property  by 
eminent  domain,  see  G.  C  8759,  et  seq.,  and  11038,  et  seq. 

F.  Preferences.  An  insolvent  corporation  for  profit  has  no 
power  to  create  valid  preferences  in  favor  of  some  of  its  creditors 
over  others :  Rouse  v.  Bank.  46  O.  S.  493. 

VIII.    Ultra  vikes  Transactioks. 

A.  Liabilities  of  corporation  and  of  adversary  party.  A  con- 
tract whereby  a  corporation  agrees  to  do  an  ultra  vires  act,  as  to 
buy  its  own  stock,  is  not  enforceable  while  such  ultra  vires  cove- 
nant remains  executory :  Coppin  v,  Greeniees  &  Ransom  Co.,  38  O. 
S.  275;  Simpson  v.  Building  Association,  38  0.  S.  349. 

A  corporation  cannot  be  held  upon  a  contract,  the  considera- 
tion of  which  is  in  part  the  agreement  of  the  owner  of  stock  in  such 
corporation  to  transfer  it  to  such  corporation:  Shaw  v.  Ohio  Edi- 
son Installation  Co.,  19  Bull.  292. 

If  a  corporation  has  subscribed  for  stock  in  another  corpora- 
tion, to  be  paid  for  in  merchandise,  and  it  has  paid  part  of  the  pur- 
chase price  in  this  way,  such  pi^rchasing  corporation  cannot  avoid 
the  contract  and  recover  compensation  for  the  merchandise  thus 
furnished :  Railway  v.  Iron  Co.,  46  O.  S.  44. 

After  an  ultra  vires  transaction,  such  as  the  purchase  of  iti 
own  stock  by  a  corporation,  has  been  fully  performed  by  both  par- 
ties, and  has  been  acquiesced  in  for  a  long  period  of  time,  such 
transaction  cannot  be  rescinded:  Taylor  v.  Exporting  Co,,  6  O.  17tf; 
Morgan  v.  Lewis,  46  O.  S.  1. 

As  to  the  effect  of  ultra  vires  transactions,  see.  also  Finnel  v. 
Burt,  12  Dec  Rep.  403,  2  H.  202. 

B.  Personal  hability  of  members  of  corporations.  Persons 
who  engage  in  business  outside  of  the  objects  of  the  corporation 
and  in  no  way  connected  with  the  business  of  the  corporation,  are 
liable  personally  as  if  no  corporation  had  been  formed:  Bartholo- 
mew v.  Benlley.  15  O.  659 ;  Lawler  v.  Walker,  18  O.  151 ;  Ridenour 
v.  Mayo,  40  O.  S,  9. 
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Directors  who  purchase  property  with  corporate  funds  paid 
in  for  a  different  purpose,  are  liable  therefor  personally :  Railway  v. 
Burke.  1!)  Bull.  27. 

C.  Estoppel  It  has  been  said  that  full  performance  on  one 
side  of  an  ultra  vires  contract  estops  the  adversary  party  from 
pleading  ultra  vires :  Hays  v.  Gas  Light  &  Coal  Co.,  213  O.  S.  330 ; 
Savings  Bank  v.  Spinning  &  Stamping  Co.,  6  O.  D.  (N.  P.)  7t); 
Hill  V.  Hotel  Co.,  11  Dec.  Kep.  281,  25  Bull.  425  (affirmed,  without 
report,  Hill  v.  Trust  Co.,  3j  Bull  407). 

If  the  corporation  has  performed  on  its  side,  the  adversary 
party  cannot  plead  ultra  vires :  Hydraulic  Co.  v.  Railroad,  29  O.  S. 
■Ml:  Constable  Bros.  v.  Faulhaber,  15  O.  D.  (N.  P.)  700. 

D.  Objections  by  the  slate.  In  case  of  an  abuse  of  corpor- 
ate power,  the  corporation  may  be  ousted  of  its  right  to  exist  as 
a  corporation  in  a  proceeding  brought  by  the  stale  for  that  pur- 
pose: Stale,  ex  reh,  v.  Loan  Association,  35  O.  S.  25S;  State,  ex 
rel.,  V.  Railway.  40  O.  S.  3IM. 

A  corporation  which  has  exceeded  its  corporate  power  may  be 
ousted  of  the  right  to -exercise  such  privileges  without  being  ousted 
of  its  corporate  existence:  State,  ex  rel,  v.  Oil  Co.,  49  O.  S.  137; 
see.  also,  McDonald  v.  Haugerty.  7  0.  C.  C.  508.  4  O.  C.  D.  702 
(affirmed,  without  report,  Haggerty  v.  McDonald,  51  O.  S.  587). 

IX.    Seal  ^f  Cofpor.\tion. 

It  is  said  that  the  seal  of  a  corporation  is  now  not  necessary 
to  the  execution  of  a  deed ;  Building  &  Loan  Co.  v.  Hughev.  1(J  O.  C. 
C.  1!1,  8  O.  C.  D.  724. 

That  a  deed  executed  by  a  corporation  was  invalid  unless  un- 
der seal,  see  Bates'  Paper.  S8  Bull.  2(i4. 

The  private  seal  of  the  president,  even  if  a  scrawl  seal,  was 
said  to  be  valid  if  the  corporation  had  no  seal,  and  the  board  of 
directors  by  resolution  authoriied  the  president  to  execute  certain 
specified  instruments :  Western  Female  Seminary  v.  Blair.  12  Dec. 
Rep.  fi77.  1  D,  370, 

If  the  seal  of  a  corporation  is  affixed  to  an  instrument,  it 
will  be  presumed  that  it  was  affixed  by  one  acting  under  proper 
authoritv:  Sheehan  v.  Davis,  17  O.  S.  571;  Stetson  v.  Durrel, 
3  Gaz.  \rA. 

X.      CONTKACTS    PbIOH    TO    I.S'COHPORATKIS. 

A  contract  entered  into  with  a  corporation  before  it  is  in- 
corporated is  invahd.  since  the  corporation  cannot  be  bound  by 
such  transaction  and  no  consideration  therefore  exists  for  the 
promise  of  the  adversary  party :    Turnpike  Co.  v.  Coy.  13  O,  S.  84. 

As  tq  the  right  of  a  corporation  to  collect  and  enforce  sub- 
scriptions, see  Turnpike  Co.  v.  Coy,  13  O,  S,  84 ;  Railway  v.  Hins- 
dale, 45  O.  S.  550;  Armstrong  v.  Karshner,  47  O,  S.  27{i. 

See  also,  G.  C.  8030,  et  seq. 

XI.    Acts  of  .'\gente. 

\.     Liability  of  corporation. 

1.  In  contract.  A  corporation  is  liable  for  acts  of  its  agents 
to  the  extent  to  which  a  natural  person  is  liable:  Railway  v. 
Bank,  hit  O.   S.   351. 

A  deed  executed  by  the  president  of  a  railroad  company,  in 
due  form  under  the  seal  of  the  corporation,  and  delivered,  will 
be  jjresumed  to  have  been  aulhori;!ed  by  the  directors,  and  the 
mere  fact  that  such  authority  is  not  found  on  their  minutes  will 
not  rebut  the  presumption;    Railroad  v.  Ilarler,  2(i  O.  S.  42ti. 

If  a  contract  is  entered  into  by  an  agent  of  a  corporation 
on  its  behalf,  which  is  in  part  in  excess  of  his  authority,  the  cor- 
poration must  affirm  or  disaffirm  such  contract  as  an  entirety. 
It  can  not  disaffirm  the  covenants  in  excess  of  the  agent's  authority 
and  treat  the  rest  of  such  contract  as  in  effect :  Wccden  v.  Rail- 
road Co,  14  O.  563. 


,v  Google 


REGULATING  KAILROADS  AND  PUBLIC   UTILITIES.  3^ 

2.  'In  tort.  hi  an  early  Ohio  case  it  was  held  that  a  cor- 
poration could  not  be  liable  (or  an  assault  and  battery  committed 
by  its  agents  on  its  behalf:     Orr  v.  Bank,  1  O.  36. 

A   corporation   is   now    liable    for   the   torts   of   its   agents   to 
the  same  extent  as  a  natural  person  is  liable:     Railway  v.  Young,     . 
■21   O.   S.  518. 

A  corporation  is  liable  for  negligence  of  its  agents  and 
officers  to  tne  extent  that  a  natural  person  would  be  liable  under 
similar  circumstances:  Railroad  Co.  v.  Keary,  3  O-  S.  201;  see 
also,  as  to  the  liability  of  public  corporations ;  Goodloe  v.  Cincin- 
nati, 4  O.  50(1;  Smith  v.  Cincinnati.  4  O.  -514. 

\  corporation  is  not  liable  for  the  wrongful  acts  of  its 
a-<ent  in  a  matter  which  is  oittside  the  scope  of  his  employment: 
Railway  v.   Wetmore,   IB  O.   S.   110. 

A  corporation  is  liable  however,  for  the  acts  of  its  agents 
within  the  scope  of  his  employment,  even  if  his  action  is  willful 
and  malicious:     Business  ColleRe  v.  Lloyd,  fiO  O.  S.  44S. 

If  a  passenRcr  is  wronefully  expelled  from  a  car,  it  is  said 
that  the  corporation  is  liadle  for  the  malicious  acts  of  the  agent 
in  such  expulsion,  hut  not  liis  acti  subsequent  thereto:  Graybill 
V,  Traction  Co..  4  O.  L.  R.  .VJ4.  .il  Bull.  42S. 

A  corporation  is  liable  tor  the  wrongful  acts  of  its  agents, 
ei-en  if  it  may  be  subjected  to  exeraptarv  damages  by  reason  of 
their  will  f ul  or  oppressive  conduct ;  Telegraph  Co.  v.  Smith, 
64  0.   S.   106. 

A  corporation  is  liable  for  llie  nechffence  of  its  agents  to 
the  same  extent  that  a  natural  person  is  liable:  Railway  v.  Keary, 
-S  0.  S.  201. 

.\  corporation  orgsiiized  for  the  purpose  of  public  charity 
is  not  liable  for  the  negligence  of  its  employes  or  servants,  if  it 
has  exercised  proper  care  in  their  selection:  Conner  v.  Sisters 
of  Poor,  7  O.  N.  P.  .-)14.  10  O.  D.  IN'.  P.)  8fi;  Johnson  v.  Law- 
rence Hospital.  1-i  O.  D.   (N.  P.)    795. 

R.  Personal  liability  of  agent  or  member.  Members,  stock- 
holders, .igenls  an<l  employes  who  make  use  nf  the  corporate 
firm  for  defrauding  or  injuring  other  persons  are  personally  liable 
for  such  wrong:  Bartholomew  v.  Bentlev.  1  O.  S.  37;  Kearny 
V.  Buttles.  1  O.  S.  362;  Medill  v.  Collier, '16  O,  S,  5.Q!). 

A  written  instrument  signed  by  the  agent  of  a  corporation 
in  such  a  manner  -is  to  import  personal  liability  on  his  part  renders 
him  liable  person  all  v.  althoiich  by  oral  agreement  the  agent  was 
not  to  be  liable :  Titus  v.  Kyle.  10  O-  S,  444  ;  Robison  v.  Bank, 
44  O.  S.  441. 

Liability  is  founded  upon  the  implied  promise  of  the  person 
so  contracting  as  agent  that  he  has  authority  to  hind  the  prin- 
cipal, and  the  measure  of  damages  is  the  lo=s  sustained  by  the 
other  contracting  party  by  rei>ion  of  his  not  having  the  valid 
contract  which  the  agent  assumed  to  make :  Trust  Co.  v.  Floyd, 
47  O.  S.  -W.'). 

XIT.      CONVEVA.VCKS   BY    CORPORATION. 

A  conveyance  which  ournorts  to 
nf   E  . 

his  seal  is  not  valid  as  the  conveyance  of  the  corporation:     Hatcli 
V.  Birr.  1  0.  3!I0, 

The  execution  of  deeds  by  a  corporation  is  not  regulated 
by  statute  in  Ohio ;  Sheehan  v,  Davis.  17  O,  S,  571  ;  Norris  v. 
Dains.  52  O.   S.  2I.'5, 

A  petition  which  alleged  that  certain  notes  and  a  mortgage 
were  executed  by  the  corporation  was  held  to  be  sufficient,  although 
the  mortsra^c  concluded  "In  witness  whereof,  said  company  hive 
caused  their  c<iri"irate  seal  to  be  attached  and  .figned  by  their 
president  and  attested  by  their  secretary,"  followed  by  the  official 
•■igiiaturcs  of  such  r)fficcrs  and  the  '^eal  of  the  corporation:  Hays 
V.   Cas  Light  S:  Coil   Co..  2!l   O.   S.   .3.10. 

If  a  deed  is  executed  in  proper  form  hv  the  president  of 
the  corporation  and   !-ealed   with   the   seal   of   tfie   corporation,   his 
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is   not   sufficient   to  show   that   he   was    liot   author 
such  deed:    Railroad  v,  Harter,  26  O.  S.  426. 

.  On  account  of  the  general  rule  as  to  the  signature  by  the 
cashier  of  a  bank,  a  deed  given  by  a  bank,  which  is  signed  by 
the  cashier  in  his  own  name,  to  which  the  seal  of  the  corpora- 
tion is  affixed,  and  which  is  acknowledged  by  such  cashier,  is 
properly  executed:     Sheehan  v.  Davis,   17   0.   S.  571. 

An  assignment  of  a  lease  by  a  corporation  which  recites  in 
its  granting  clause  that  such  assignment  is  made  by  A,  its  treas- 
urer, and  which  is  signed  "A.  Treasurer,"  and  is  sealed  with  the 
seal  of  the  corporation,  is  not  sufficient  to  pass  the  title  of  such 
corporation  in  such  lease:    Norris  v.  Dains,  52  O.  S.  215. 

A  mortgage  given  by  a  corporation,  which  by  mistake  was 
signed  by  the  stockholders  personally,  is  good  at  least  in  equity: 
Bundy  V.  Iron  Co.,  38  0,   S.  300. 

For  the  form  of  executing  conveyances  on  behalf  of  a  rail- 
way company,  see  G.  C.  8T61. 

If  the  execution  of  a  deed  by  a  corporation  is  in  issue,  the 
signature  by  the  president  and  the  sell  of  the  corporation  do  not 
prove  themselves,  and  the  deed  cannot  be  admitted  in  evidence 
unless  execution  is  proved :     Walsh  v.   Barton.  H  O-  S.  28. 

XIII.     Parties   to   Actions, 

A.  Stockholders.  In  case  of  breach  of  trust  on  the  part  of 
the  directors  or  trustees  of  the  corporation,  a  stockholder  may 
maintain  an  action  on  behalf  of  himself  and  the  other  stockholders: 
Wiswell  v.  Church.  14  O.  S.  31;  Henry  v.  Railway,  2  0.  N.  P. 
118,  5  O.  D.    (N.  P.)  41. 

Such  right  of  action  exists  only  if  the  irregularity  or  wrong- 
ful acts  complained  of  are  injurious  to  the  corporation  or  to  its 
stockholders:     Larwill  v.  Burke.  19  O.  C,  C.  51-3,  10  O.  C.  D,  G05, 

While  the  unlawful  conduct  of  the  directors  may  be  enjoined, 
a  court  of  equity  will  not  take  charge  of  the  affairs  of  a  cor- 
poration in  the  absence  of  specific  statutorv  authority:  Railway  v. 
Duckworth,  2  O.  C.  C-  51fi.  1  O.  C.  D.  G18. 

A  stockholder  may  brinp  an  action  in  equity  to  prevent  the 
directors  of  a  corporation  from  misappropriating  the  capilil  thereof 
in  violation  of  their  trust  and  dutv:  Dodge  v.  Woolsey,  59  U. 
S.  (1ft  How,)  131,  3  O.  F.  D.  300. 

B.  Creditor,!,  If  the  capital  of  a  corpnntinn  has  been  dis- 
posed of  wrongfully  ,so  as  to  leave  the  creditors  unpaid,  the 
creditors  may  maintain  an  action  to  have  such  transfer  set  aside: 
Goodin  v.  Canal   Co.,  IS  O.  S.   ItiO. 

Where,  pursuant  to  an  agreement  amnne  thtmsi'lves.  partners 
capitalize  the  partnership  property  at  a  vahialion  greatly  in  excess 
of  its  true  value;  create  a  corporation  under  thi>  laws  of  this  state  to 
eontinite  the  former  partnership  business,  fixing  its  capital  stock  at 
a  sum  eqiral  to  the  inflated  value  placed  on  the  partnership  property; 
elect  themselves  managing  officers  of  the  concern;  transfer  this 
property  at  such  inflated  value,  to  the  corporation  in  exchange  for 
its  entire  capital  slock  which  they  cause  to  be  issued,  as  fully  paid  up, 
to  each  partner,  or  as  he  directed,  in  proportion  to  his  interest  in 
the  partnership;  and  the  corporation,  continiiitig  the  business,  after- 
wards becomes  insolvent,  the  transaction  will  he  regarded  as  a  fraud 
upon  the  corporate  creditors,  although  none  was  intended  or  con- 
templated by  the  parties  to  such  transaction.  In  such  case  each  part- 
ner will  be  regarded  as  an  original  stihscrihcr  for  so  much  of  the 
stock  as  was  thus  issued  to  him.  and  credited  on  his  subscription  tor 
the  actual  value  only  of  his  interest  in  the  partnership  property 
transferred  to  the  corporation  in  paymcni  of  such  subscription.  The 
Mlance  left,  upon  applying  this  credit,  will  he  ciccmcd  a  debt  due 
from  him  to  the  corporation,  and  therefore  corporate  assets  :  Gates 
V  Stone  Co.,  57  O,  S,  fiO  {affirming  Gales  v.  Stone  Co.,  !)  O.  C.  C. 
9S>.  e  O.  C  D.  23). 
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XIV.  Pleaiiinc  and  Evicemce. 

A  general  denial  does  nul  raise  the  issue  of  a  corporate 
capacity,  whether  the  petition  contains  an  averment  of  corporate 
capacity:  Bnidy  v.  Supply  Co.,  64  O.  S.  "207;  or  whether  such 
averment  is  lacking:  Manufacturing  Co.  v.  Electric  Co.,  8  O.  C. 
C.  311.  4  O.  C.  U.  655  (affirmed  in  Electric  Co.  v.  Manufacturing 
Co.,  M  O.  S.  659). 

Where  a  corporation  whose  name  is  composed  of  several 
words  is  sued  by  a  name  in  which  a  word  in  the  corporate  name 
is  omitted,  such  omission  or  misnomer,  unless  pleaded  in  abate- 
ment, will  be  disregarded  by  the  court:  State,  ex  rel..  v.  Tele- 
phone Co.,  36  O.  S,  296. 

In  an  action  against  a  corporation  which  is  based  upon  the 
corporate  charter  and  franchise,  the  existence  of  such  corporation 
and  the  nature  of  the  franchise  must  be  pleaded ;  Brady  v.  Sup- 
ply Co,.  64  O.  S.  267  (approving  and  following  Devoss  v.  Gray, 
33  O.  S.  159)  ;  see.  also,  Streit  v.  Brewing  Co.,  12  O,  0.  (N.  P-) 
fiI9. 

If  the  corporate  existence  of  the  plaintiff  is  properly  denied, 
it  must  establish  such  existence  bv  evidence ;  Gas  Light  &  Coke 
Co.  V,  Dod^s,  II  Dec.  Rep.  759,  29 'Bull.  61, 

Under  an  answer  nut  tiel  corporation,  a  certificate  of  in- 
corporation is  not  admissible  unless  all  the  conditiotu  precedent 
to  form  the  corporation  arc  shown  to  have  been  complied  with : 
Navigation  Co.  v.  Eagle.  29  O.  S.  238-  (In  this  case  a  corpora- 
tion was  formed  under  a  law  authorizing  the  formation  of  cor- 
porations "to  improve  any  stream  hereiofore  declared  navigable." 
and  it  was  not  shown  that  the  stream  for  the  improvement  of 
which   the   corporation    was    formed    was   declared    navigable). 

Under  an  indictment  for  burglary  which  consisted  of  break- 
ing into  the  office  of  a  railway  company,  the  omission  of  an 
averment  that  such  railway  was  incorporated  is  not  ground  for 
a  motion  to  quash :    Hamilton  v.  State,  34  O.  S.  82. 

The  same  result  was  reached  under  an  indictment  for  bur- 
glary consisting  of  breaking  into  a  car  of  a  railway  company: 
Burke  v.  State,  34  O.  S.  79. 

The  verification  by  an  officer  of  a  corporation  is  not  admis- 
sible as  evidence  of  its  corporate  capacity :  Packet  Co.  v.  Fogarty, 
9  O.  C,  C-  -(18,  r,  O,  C.  D,  375, 

XV.  Foreign    Corporations. 

\  corporation  which  is  organized  under  the  laws  of  another 
state  and  which  i.s  authorized  by  such  state  to  transact  business 
in  Ohio,  may  transact  business  here  and  may  sue  and  be  sued  in 
our  courts,  unless  in  some  way  restrained  by  Ohio  legislation: 
>Jewbury   Petroleum   Co.   v.  Wcare.  -ll   O.   S,  343. 

A  general  statute  of  anotlicr  stale  which  restricts  the  powers 
of  testators  to  devise  realty  to  corporations,  does  not  prevent  a 
corporation  furmed  in  such  state  from  taking  realty  ii.  Ohio  by 
devise:      Bible   Society    v.    Marshall,    15   0.    S.   5-37. 

There  is  no  rule  of  cgmity  whereby  a  foreign  corporation 
can  engaRe  in  business  which  it  would  not  be  permitted  to  engage 
in  in  the  state  wherein  it  was  created  under  its  articles  of  in- 
corporation:  Cattle  Co,  v.  McGitlin.  21  O.  C,  C.  210,  11  O.  C, 
D,  413;  Cattle  Co.  v.  McGiUin.  7  O,  N.  P,  5T5,  10  O.  D.  (N. 
P.)  146. 

SEmoN  8628.  The  secrtary  of  state  shall  not  file  or  g 
record  any  articles  of  incorporation  wherein  the  corporate  li 
name  is  likely  to  mislead  the  public  as  to  the  nature  or  pur- 
pose of  the  business  its  charter  authorizes,  nor  if  siach  name 
is  that  of  an  existing  corporation,  or  so  similar  thereto  as 
to  he  likely  to  mislead  the  public,  unless  the  written  consent 
of  the  existing  corporation  signed  by  its  president  and  sec- 
retary, be  filed  with  such  articles.    '(R.  S.  Sec.  323S.) 
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Upon  the  dissolution  of  a  trading  copartnership,  its  assets, 
including  the  goad  will  of  the  business,  may  be  sold  as  a  whole, 
either  by  the  partners  directly,  or  through  a  receiver  under  an 
order  of  court  in  a  case  in  which  they  are  parties;  and  a  pur- 
chaser thereof,  under  either  method  of  sale,  is  entitled  to  con- 
tinue the  business  as  the  successor  of  the  firm,  and  make  use  of 
the  firm  name  for  that  purpose.  Where  the  purchaser  transfers 
the  property  so  acquired  by  him  to  a  corporation  of  which  he  is 
a  member,  organized  to  succeed  to  the  business,  it  may  carry  on 
the  business  in  the  same  manner,  under  a  corporate  name,  includ- 
ing the  name  which  had  been  used  by  the  firm:  Manufacturing 
Co.  V.  Snyder.  54  O.  S.  86. 

Certified  copy  SECTION  8629.     A  copy  of  articlcs  of  incorporation  so 

^^ratim.    'il^<l'  *"d  (l"ly  certified  by  the  secretary  of  state,  shall  be 

prima   facie  evidence  of  the  existence  of  the  corporation 

therein  named.     {R.  S.  Sec.  3238,) 

See  State  v.  Robinson,  9  Dec.  Rep,  383.  12  Bull.  269. 

SubKripiion  SECTION  8630.     The  persons  named  in  the  articles  of 

"^■^  incorporation  of  a  corporation  for  profit,  or  a  majority  of 

them,  shall  order  books  to  be  opened  for  subscriptions  to  the 
captital  stock  of  the  corporation  at  such  time  or  times  and 
place  or  places  as  they  deem  expedient,     (R.  S,  Sec.  3242.) 

I.    Who  may  subscribe.  X.    Discharge. 

11.    Offer  and  acceptance.  A.    New  contract. 

III.  Misrepresentation    and  B.    Change    in    purpose 

fraud.  of  corporation. 

IV.  Consideration,  C.    Assignment  by   cor- 
V.    Amount  to  be  subscribed.  poration. 

VI.     Conditional  subscriptions.  D.     Assignment   by   sub- 

A.  Nature  and  effect.  scnber. 

B.  Waiver.  E,    Irregtilarity  inorgan- 

C.  Construction.  ization. 

VII.    Form  of  subscription.  t'.     Performance  and 
VIII.    Subscription    before    in-  abandonment, 

corporation.  G,     Set-off, 
IX.    Watered  stock. 

I,    Who  May   Subscribe, 

In  the  absence  of  statutory  authority,  a  corporation  cannot 
subscribe  to  the  stock  of  another  corporation :  Railway  Co,  v. 
Iron  Co,,  46  0,  S,  44- 

For  the  effect  of  the  subscription  of  a  married  woman  at 
a  time  when  she  could  not  bind  herself  personally,  but  could 
hind  her  separate  estate,  see  Rice  v.   Railroad,  32  O.  S.  380. 

For  the  power  of  a  municipal  corporation  or  a  public  quasi 
corporation  lo  become  a  stockholder  in  a  corporation,  see  Art. 
VIIl,  6,  of  the  Ohio  constitution   and  the  cases  thereunder. 

II.    Offer  and  Acceptance. 

An  offer  to  subscribe  10  the  stock  of  a  corporation  is  not 
operative  until  it  is  accepted,  and  the  death  of  the  subscriber 
before  such  acceptance  causes  such  offer  to  lapse:  Wallace  v. 
Townsend.  43  O.  S.  537. 

If  a  subscription  lo  stock  is  made  as  a  part  of  a  contract, 
the  consideration  for  which  is  an  agreement  to  sell  realty  be- 
InnRing  to  the  corporation  at  a  specified  price,  such  contract  is 
not  binding  upon  the  corporation  it  the  officer  was  not  authorized 
to  sell  such  land,  but  the  corporation,  cannot  repudiate  the  coven- 
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III.      MlSREPSESENTAIlON    AND    FrAUD. 

One  who  has  been  induced  lo  become  a  stockholder  by 
fraudulent  statements  on  the  part  of  the  promoters  may  rescind, 
if  they  act  promptly  and  if  the  rights  of  olhcr  stockholders 
or  creditors  will  not  be  affected  injuriously  by  such  rescission; 
Bank  V.  Fence  Post  Co.,  3  O.  C  C.  (N.  S.)  372.  la  O.  C.  D.  374. 

A  subscriber  is  not  liable  if  the  name  of  the  corporation  is 
not  stated  correctly  and  truthfully  in  a  contract  of  subscription: 
Biggio  V.  Sandheger,  8  O.  N.  P.  13,  10  O.  D.  (N.  P.)  316. 

As  against  a  creditor  who  is  seeking  to  enforce  the  stock 
liability,  the  stockholder  cannot  introduce  the  fraud  of  a  person 
who  secured  a  subscription  which  consisted  in  representing  that 
one  hundred  thousand  dollars  had  already  been  raised:  Ryan  v. 
Railway,  6  Dec.  Rep.  1070,  10  Am  L.  Rec.  263. 

If  the  subscriber  waits  an  unreasonable  period  of  time  (in 
this  case  three  years),  and  in  the  meantime  the  corporation  has 
become  insolvent,  he  cannot  set  up  fraud  as  a  defence  to  an  action 
upon  subscription:  Bank  v.  Varnish  Co.,  8  O.  C.  C.  563.  4  O. 
C.  D.  511. 

A  subscription  cannot  be  avoided  on  the  ground  of  fraud 
if  the  representations  which  were  made  dealt  with  the  future  only 
and  were  promises  or  expressions  of  opinion:  Armstrong  v. 
Karshner.  47  O.  S,  276. 

See,  also,  upon  the  nature  of  fraud,  Freeman  v.  Muth,  T 
Dec  Rep.  555,  3  Bull.  914. 

One  who  purchases  stock  in  an  Ohio  corporation  on  the 
open  market  for  about  twenty-five  per  cent,  of  its  face  value, 
without  inquiry  as  to  the  assets  of  the  company,  or  the  repre- 
sentations made  upon  the  face  of  its  certiticates  of  stock,  can 
not,  upon  the  subsequent  insolvency  of  the  company,  recover  the 
amount  paid  for  said  stock  from  the  president  of  the  company 
in  an  aetkm  for  deceit,  upon  an  alleged  misrepresentation  made  i^ 
him  when  he  signed  certificates  of  stock,  certifj-ing  that  they  were 
"fully  paid  and  non -assessable,"  notwithstanding  said  president 
knew  that  upon  the  original  issue  of  said  stock  property  greatly 
overvalued  had  been  received  by  the  company  in  payment  for  it : 
Nutt  V.  Wheeler,  10  O.  C.  C.  (N.  S.)   217,  20  O,  C.  D.  86, 

IV.    Consideration. 

A  subscriber  may  introduce  as  a  defence  to  an  action  upon 
a  subscription  lo  corporate  stock,  the  fact  that  no  such  corpo- 
ration as  that  for  the  stock  of  which  he  subscribed  ever  existed: 
Navigation  Co.  v.  Eagle,  29  O,  S,  238, 

See,  also,  Vll,  this  section. 

V.    Amount  to  be  Subscribed. 

In  the  absence  of  specific  statutory  provision,  it  is  not  nec- 
essary that  all  the  stock  of  the  corporation  be  subscribed  before 
such  corporation  can  engage  in  business :  Bank  v.  Hall,  3S  O. 
S,  158. 

In  the  absence  of  specific  statutory  provision  to  the  con- 
trary, the  subscription  price  for  the  stock  actually  subscribed  may 
be  collected,  although  the  entire  amount  of  the  capital  stock 
named  in  the  articles  of  incorporation  has  not  been  subscribed: 
Jewett  V,  Railway,  34  O.  S.  601;  see.  to  the  same  general  effect. 
Chamberlain  v.  Railroad,  15  O.  S.  225;  Railroad  v.  Smith,  15 
O.  S.  328. 

This  is  true,  especially  if,  by  the  contract  of  subscription,  a 
certain  amount  is  to  be  subscribed  before  the  subscription  is  to 
be  collected,  which  amount  is  less  than  the  amount  of  the  capital 
stock  named  in  the  articles  of  incorporation:  Emmet  v.  Rail- 
way. 31  O,'  S-  23- 
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VI    CoNBiTiONAL  Subscriptions. 

A.  Nature  and  effect.  A  conditional  subscription  which 
appears  upon  the  face  of  the  stock  subscription  or  which  is  known 
to  subsequent  creditors  and  stockholders  of  the  corporation,  is 
operative,  and  such  subscription  cannot  be  enforced  until  such 
condition  is  performed,  if  the  condition  was  precedent:  Chamber- 
lain V.  Railroad,  15  O,  S.  2l'o;  Railway  v.  Fisher,  39  O.  S.  330; 
see,  also,  Trott  v.  Sarchett,  10  0.  S.  241 ;  Armstrong  v,  Karshner, 
47  0.  S.  276. 

Upon  performance  of  conditions,  a  conditional  subscription 
becomes  absolute:  Chamberlain  v.  Railroad,  15  O.  S.  225;  Rail- 
way V.  Smith,  15  O.  S.  328. 

A  secret  provision  in  a  contract  of  subscription  to  the  effect 
that  such  a  subscription  should  not  be  enforced  against  the  sub- 
scriber, it  being  made  for  the  purpose  of  inducina:  the  public  to 
believe  that  a  greater  amount  of  stock  had  been  taken  than  really 
was  taken,  is  invalid,  and  a  note  given  for  such  stock  is  enforce- 
able:    Bates  V.  Lewis,  3  O.  S.  45a, 

If  llie  condition  is  subsequent  rather  than  precedent,  it  is 
said  that  such  provision  is  enforceable  by  an  action  in  damages 
for  its  breach.  This  is  treating  such  provision  as  an  independent 
covenant  rather  than  as  a  condition  either  precedent  or  subsequent: 
Chamberlain  v.  Railroad,  15  O.  S.  225. 

A  provision  in  a  contract  of  subscription  whereby  the  cor- 
poration agrees  to  give  permanent  employment  to  the  subscriber 
for  not  less  than  two  dollars  per  day.  is  regarded  as  an  independ- 
ent covenant,  probably  invalid,  but  even  if  vahd,  the  only  remedy 
for  breach  thereof  is  by  an  action  for  damages,  and  not  an  action 
to  recover  ihe  amount  of  the  subscription  paid :  Stunt  v.  Tube  & 
Steel  Co.,  22  O.  C.  C.  120,  12  O.  C  D.  170  (citing  Henry  v. 
Railway,  17  0.  187;  Noblev.  Callender,  20  O.  S.  IM;  Gates  v. 
Stone  Co.,  57  O.  S.  tiO). 

A  conditional  suWription  is  regarded  as  an  offer  until  the 
condition  is  accepted  bv  an  authorized  agent  of  the  corporation: 
Wallace  v.  Townsend.  43  O.  S.  5V. 

The  defendants  executed  aud  caused  lo  be  delivered  to  the 
Mansfield,  Coldwater  and  Lake  Michigan  Railway  Company  which 
was  then  engaged  in  constructing  its  railroad  through  trie  town  of 
Weston,  Wood  county,  Ohio— the  bridging  and  grading  being  sub- 
stantially completed,  and  some  portions  of  the  road  in  running  or- 
der—  an  instrument  in  the  following  words: 

"Weston,  May  17,  1871. 
"We,  the  undersigned,  heirs  of  Alexander  Brown's  estate,  of 
Weston  township,  Wood  county,  Ohio,  agree  to  take  one  thousand 
dollars  in  stock  in  the  Mansfield,  Coldwater,  and  Lake  Michigan 
Railroad,  if  it  comes  near  enough  to  the  town  of  Weston,  Wood 
county,  Ohio,  to  suit  the  convenience  of  said  town." 


It  was  held  (1)  that  these  facts  and  circumstances  show  an 
agreement  between  the  defendants  and  the  railway  company ;  (2) 
the  condition  named  in  the  instrument  hriving  been  performed,  the 
contract  of  subscription  was  absolute;  (3)  a  promise  on  the  part  of 
the  defendants  to  pay,  and  of  the  company  to  issue  its  stock  upon 
a  receipt  of  the  money,  are  implied  from  the  facts  stated ;  Rail- 
road V.  Brown,  26  O.  S.  223. 

For  hability  upon  a  stock  subscription  which  was  conditioned 
upon  the  payment  bv  another  subscriber  of  his  subscription,  see 
Dungan  v.  Safford,  41  O.  S.  15. 

B.  Waiver.  If  one  who  has  made  a  conditional  subscription 
pays  a  part  thereof  and  gives  a  note  for  the  balance,  he  thereby 
waives  the  condition  precedent :  Chamberlain  v.  Railroad,  15  O.  S. 
225. 

One  who  has  subscribed  to  stock  in  a  railway  and  has  given 
his  note,  payable  when  tlie  railway  is  completed,  waives  the  com- 
petition of  this  road  as  a  condition  precedent  bv  giving  a  note 
subsequently  payable  in  four  years:  Railway  v,  BaiJey,  18  O.  S.  208. 
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Payment  of  a  part  of  a  subscription  for  stock,  together  with 
voting  such  stock  and  acting  as  president  of  such  corporation,  waive 
the  condition  precedent  and  estop  the  subscriber  from  denying  that 
he  was  a  stockholder :  Railroad  v.  Hatch,  1  D.  84. 

C.  Construction.  A  subscription  upon  condition  that  a  rail- 
road should  "pass  through"  a  certain  point  means  that  such  road 
should  be  located  there  permanently ;  and  it  does  not  require  the 
construction  of  such  road  to  make  such  subscription  absolute:  Rail- 
road V.  Stout,  26  O.  S.  341. 

A  subscription  on  condition  that  a  "road  is  built"  within  a 
certain  distance  means  the  permanent  location,  and  not  the  final 
construction  of  the  road ;  and  a  subscriber  is  liable  when  such  road 
is  permanently  located,  although  it  may  never  be  completed :  War- 
ner V.  Callender,  20  O.  S.  190. 

A  subscription  payable  when  the  road  is  "completed"  means 
when  the  road  is  in  condition  for  regular  and  ordinary  business : 
Railroad  v.  Hinsdale,  45  O.  S.  55(3. 

The  defendant  subscribed  to  the  capital  slock  of  a  railroad 
coThpany,  and  thereby  promised  to  pay  the  company  the  amount  of 
his  subscription  "when  the  track  of  the  road  should  be  laid  ready 
for  the  running  of  cars"  between  certain  specified  points.  The  sub- 
scription contained  the  further  provision  that  the  amount  should  be 
payable  when  the  road  was  completed  "on  the  within  terms,  pro- 
vided the  location  did  not  run  through  the  defendant's  lands;  "paid 
as  donation".  The  subscription  was  made  for  the  purpose  of  aid- 
ing in  the  construction  of  the  company's  road,  and  in  consideration 
of  the  advantages  that  might  accrue  to  the  defendant  therefrom, 
and  especially  from  the  construction  of  that  part  of  the  road  be- 
tween the  points  specified  in  the  subscription,  as  well  as  in  con- 
sideration of  like  subscriptions  for  that  purpose  by  others.  The 
railroad  company  completed  the  road  between  the  specified  points, 
ready  for  the  running  of  cars,  and  the  road  was  not  located  on 
the  defendants'  land.  It  was  held  that  the  subscription  was  not  a 
mere  promise  to  make  a  gift  to  the  company;  the  subscriber's 
promise  to  pay  was  supported  by  a  sufficient  consideration,  and 
that  the  subscription  became  due  and  payable  when  the  road  was 
completed  between  the  designated  points ;  it  was  not  necessary  that 
the  company  should  complete  its  entire  road  before  it  could  enforce 
the  payment  of  the  subscription :  Lesher  v.  Karshner,  47  O.  S.  302. 

In  a  promise  to  pay  money  to  a  railroad  company  at  any  time 
within  two  years,  provided  the  depot  at'  a  certain  time  was  located 
not  farther  east  than  the  center  of  such  place,  the  location  of  such 
depot  is  a  condition  precedent  to  the  right  to  recover  the  amount 
to  be  paid  :  Elder  v.  Railway,  1  0.  C.  C-  256,  1  O.  C.  D.  140. 

VII.    Form  of  Subscription. 

An  oral  promise  to  subscribe  is  said  to  be  invalid ;  and  a  note 
given  in  pursuance  of  such  oral  contract  is  said  to  be  unenforce- 
able for  lack  of  consideration,  since  the  corporation  is  not  bound 
to  issue  the  stock:   Fanning  v.  Insurance  Co.,  .37  O.  S.  339. 

A  written  subscription  is  not  rendered  invalid  by  the  fact 
that  it  is  not  made  in  a  special  subscription  book  opened  for  that 
purpose :  Railroad  v.  Smith,  15  O.  S.  328. 

The  fact  that  a  subscription  is  on  a- separate  paper  and  not 
connected  with  the  subscriptions  made  by  others  does  not  prevent 
it  from  being  a  valid  subscription  (not  a  case  of  subscription  to  cor- 
porate stock)  :  Ohio  Wesleyan  Female  College  v.  Love.  16  O.  S,  20. 

VIII.      SuBSCBimONS    BEFORE    I 


t  of  subscriptions  for  stock  in  a  corporation  which 
nee  when  such  contract  is  entered  into  is  said  to  be 
unenforceable,  since  it  is  not  binding  upon  the  corporation,  and 
therefore  no  consideration  exists  for  the  promise  to  pay:  Turn- 
pike Co.  V.  Coy,  13  0.   S,  84. 


,v  Google 


tAWS  OP  OHIO 

On  the  other  hand,  it  seems  to  be  held  that  subscriptions  be- 
fore the  formation  of  the  corporation  are  binding:  Turnpike  Co.  v. 
Brush,  10  0.  111. 

If  the  stock  book  shows  a.  subscription  after  the  incorporation 
of  the  company,  the  subscribers  cannot  set  up  the  fact  that  such 
subscription  was  made  before  the  corporation  was  incorporated : 
Royce  v.  Tyler,  3  O.  C.  C.  175,  1  O.  C.  D.  428. 

IX.    Watered  Stock. 

Where,  pursuant  to  an  agreement  among  themselves,  partners 
capitalize  the  partnership  property  at  a  valuation  greatly  in  ex- 
cess of  its  true  value;  create  a  corporation  under  the  laws  of  this 
state  to  continue  the  former  partnership  business,  fixing  its  capital 
Stock  at  a  sum  equal  to  the  inflaled  value  placed  on  the  partnership 
property ;  elect  themselves  managing  oflicerG  of  the  concern ;  trans- 
fer this  property,  at  such  inflated  value,  to  the  corporation  in  ex- 
change for  its  entire  capital  stock  which  they  cause  to  be  issued,  as 
fully  paid  up,  to  each  partner,  or  as  he  directed,  in  proportion  to  his 
interest  in  the  partnership;  and  the  corporation,  continuing  the  bus- 
iness, afterwards  becomes  insolvent,  the  transaction  will  be  re- 
garded as  a  fraud  upon  the  corporate  creditors,  although  none  was 
intended  or  contemplated  by  the  parties  to  such  transaction. '  In 
such  case  each  partner  will  be  regarded  as  an  original  subscriber 
for  so  much  of  the  stock  as  was  thus  issued  to  him,  and  credited  on 
his  subscription  for  the  actual  value  only  of  his  interest  in  the 
partnership  property  transferred  to  the  corporation  in  payment  of 
such  subscription.  The  balance  left,  after  applying  this  credit,  will 
be  deemed  a  debt  due  from  him  to  the  corporation,  and  therefore 
corporate  assets:  Gates  v.  Stone  Co.,  57  O.  S.  60  (affirming  Gates 
V.  Stone  Co.,  9  O.  C.  C.  99.  6  O.  C.  D.  23) ;  see.  to  the  same  effect, 
Iri  re  Dairy  Co.,  23  Am.  Bankruptcy  Rep.  148,  16  O.  F.  D.  396,  7 
O.  L.  R.  603;  Ford  v.  Lamson,  17  O.  C.  C.  539,  9  O.  C.  D.  374; 
Sayler  v.  Simpson,  12  O.  D.  (N-  P.)  148. 

The  legal  propriety  of  a  corporation  issuing  any  of  its  stock 
at  less  than  par  depends  entirely  upon  the  good  faith  of  those  par- 
ticipating in  the  transaction.  While,  ordinarily,  a  corporation  is 
expected  to  receive  the  par  value  of  the  stock  issued  by  it,  yet, 
where  a  corporation  has  become  embarrassed,  for  the  purpose  of 
saving  its  corporate  life  and  prosecuting  the  ends  for  which  it  was 
organized,  it  may  issue  its  stock  for  the  best  price  it  can  secure 
therefor,  as  in  the  cases  of  Peter  v.  Manufacturing  Co.,  66  O.  S. 
181,  and  Handley  v.  Stuti,  139  U.  S.  417.  The  doctrine  laid  down 
in  the  above  cases  is  not  to  be  extended  to  the  organization  of  a 
corporation  or  to  the  financing  and  Rotation  of  new  enterprises,  and 
especially  not  to  those  of  speculative  character  and  problematic  suc- 
cess. Neither  will  said  doctrine  be  applied  to  permit  those  having 
the  management  and  control  in  the  organization  and  promotion  of 
such  enterprises  to  obtain  any  of  the  corporate  securities  on  terms 
more  favorable  than  those  accorded  to  the  other  shareholders  or 
offered  to  the  public:  Kinsey  v.  Cable  Co.,  6.  O.  C.  C.  (N.  S.)  305. 
17  O.  C.  D.  633  (affirmed,  without  report.  Kinsey  v.  Seasongood,  75 
O.  S.  602). 

The  section  of  the  constitution  of  the  state  of  West  Virginia, 
relating  to  the  organization  of  corporations  which  provides  that 
the  stockholders  of  all  corporations  shall  be  liable  for  the  debts  of 
such  corporations  to  the  amount  of  their  stock  subscribed,  is  in- 
tended as  a  security  to  creditors,  and  the  original  subscribers  to  the 
Slock  of  the  corporation  organized  under  the  constitution  and  laws 
of  that  state  cannot  avoid  liability  to  pay  full  par  value  of  their 
stock  for  the  purpose  of  paying  corporate  creditors  by  inserting  in 
the  articles  of  incorporation  a  provision  that  the  stock  shall  be  sold 
at  fifty  cents  on  the  dollar,  and  when  that  is  paid  the  stock  shall  be 
issued  as  fully  paid  and  nonassessable :  Trust  Co.  v.  Ford,  75  O.  S- 
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selves  and  the  corporation.  Where,  however,  the  corporation  is 
deeply  in  debt  and  pressed  for  money  to  continue  its  business;  where 
a  large  proportion  of  its  capital  stock  remains  unsubscribed,  a 
great  part  of  which  was  crealcd  by  an  unauthorized  increase  of  the 
same  for  which  such  directors  and  managing  otlicers  were  chiefly 
responsible,  though  acting  in  good  faith  and  in  the  belief  that  their 
action  was  regular; -where  such  directors  and  managing  officers  be- 
lieve the  only  practicable  means  of  obtaining  mone^  to  relieve  the 
necessities  of  the  corporation  is  by  disposing  of  this  stock;  where, 
accordingly,  they  make  diligent  but  unsuccessful  efforts  to  dispose 
of  the  stock  at  par ;  where  they  ofler  it  at  a  large  discount  to  all  its 
stockholders  and  generally  to  others  without  takers,  such  directors 
and  managing  officers  and  some  others,  without  intending  to  secure 
personal  advantage,  but  with  a  view  to  aid  the  corporation,  take 
parts  of  the  slock  at  the  discount  price,  either  paying  cash  there- 
for or  cancelling  debts  due  to  them  from  the  corporation,  and  they 
do  not  afterwards  derive  any  profit  on  account  of  such  stock,  bad 
faith  should  not  be  imputed  to  them,  either  in  respect  to  such  in 
crease  of  capital  stock  or  their  acquisition  of  it.  If  the  corpora- 
tion subsequently  becomes  insolvent,  the  difference  between  the  dis- 
count price  and  the  par  value  of  the  stock  thus  purchased  should 
not  be  regarded  as  assets  of  the  corporation,  as  between  those 
Stockholders  who  bought  at  a  discount  and  those  who  did  not.  In 
such  case  the  holders  of  previously  issued  stock  for  which  they 
had  paid  par  should  not  be  allowed  to  assert  the  invalidity  of  the 
issue  of  the  discounted  stock  without  consenting  that  its  purchasers 
be  placed  in  statu  quo:  Peter  v.  Manufacturing  Co.,  56  O,  S.  181. 
Even  if  subscriptions  for  stock  prior  to  the  formation  of  the 
corporation  must  be  payable  in  money  only,  a  corporation  may  use 
its  stock  which  has  not  been  subscribed  for  the  purpose  of  paying 
debts  or  for  acquiring  property  or  services :  Railroad  v.  Hatch, 
1  D.  84. 

X.    Discharge. 

A.  New  contract.  After  debts  have  been  incurred,  the  sub- 
scribers to  the  capital  stock  in  a  corporation  who  are  also  its  pro- 
moters and  organisers,  cannot  by  a  new  agreement  release  them- 
selves from  liability  upon  such  subscriptions :  Gaff  v.  Flesher,  33 

o.  s.  m. 

An  agreement  between  the  officers  of  a  corporation  and  a  sub- 
scriber, wherehy  he  is  relieved  from  his  subscription  to  take  a  cer- 
tain number  of  shares  of  stock  in  pay  therefor,  and  instead  thereof. 
he  is  to  take  a  smaller  number  of  shares,  is  invalid  as  far  as  pre- 
judicial to  subsequent  subscribers,  who  subscribed  in  reliance  upon 
the  validity  of  such  subscription:  Jewett  v.  Railway,  34  O.  S.  601. 

Neither  a  promoter  nor  some  of  the  stockholders  called  at  a 
meeting  can  release  subscriptions  on  the  ground  of  misrepresenta- 
tions made  by  the  promoter  i  Royce  v.  Tyler,  S  O.  C.  C.  175,  1  O. 
C.  D.  428, 

An  oral  agreement  made  between  a  subscriber  to  corporate 
stock  and  the  president  of  the  corporation,  that  a  third  person  will 
assume  and  pay  part  of  such  subscription,  and  that  the  corporation 
will  only  hold  the  original  subscriber  for  the  difference  between 
the  amount  of  the  oriiHnal  subscription  and  the  amount  which  such 
third  person  agrees  to  pay,  is  inoperative  in  an  action  for  the  bene- 
fit of  the  creditors  of  such  corporation  :  Bank  v.  Varnish  Co.,  8 
O.  C  C.  563,  4  0.  C.  D,  511. 

B.  Change  in  purpose  of  corporation.  A  material  change  in 
the  purpose  of  the  corporation  after  contracts  of  subscription  arc 
entered  into  renders  such  contracts  invalid  and  unenforceable  as 
against  the  objection  of  the  subscriber;  Railroad  v.  Elliot,  10  0.  S. 
57;  J.imes  v.  Railroad,  2  D.  261. 

An  immaterial  change  does  not,  however,  release  the  sub- 
scribers: Turnpike  Co.  v.  Brush,  10  O.  HI.  (In  this  case  an  imma- 
terial change  in  the  route  of  a  turnpike.) 

An  extension  of  the  line  of  a  railway  made  in  pursuance  of  a 
Statute  in  force  when  the  subscription  was  made,  which  authorized 
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such  extension,  does  not  operate  as  a  discharge  of  the  subscrip- 
tion: Jewelt  V.  Railway,  34  O.  S,  601. 

If  by  statute  in  force,  when  a  stock  subscription  is  made, 
a  railway  corporation  may  sell  a  part  or  all  of  its  road,  a  sale 
made  under  such  statute,  does  not  discharge  subscribers  to  its 
stock :  Armstrong  v.  Karshner,  47  O.  S.  276. 

C  Assignment  by  Corporation.  Before  the  performance  of 
the  conditions  or  covenants  upon  wliich  a  stock  subscription  was 
made,  a  railway  corporation  cannot  sell  and  assign  its  subscriptions 
to  another  corporation:  Railroad  v.  Hinsdale,  45  O.  S.  556. 

D.  Assignment  by  Subscriber.  An  assignment  by  a  sub- 
scriber to  stock  of  his  interest  in  such  slock  made  to  a  third  per- 
son before  a  call,  relieves  him  from  liability  for  following  calls  upon 
his  subscription ;  Gilmore  v.  Bank,  8  O.  62 ;  Porter  v.  Laws,  6  Am. 
L.  Rec.  756,  3  Bull.  384. 

An  assignment  by  a  subscriber  to  a  (^ctitious  person  (in  this 
case,  Richard  E)oe)  is  inoperative  as  a  defense  against  an  action  on 
subsequent  calls:  Turnpike  Co.  v.  Ward,  13  O.  120. 

In  Gaff  V.  Flesher,  33  0.  S.  107,  however,  it  was  said  that 
transfer  of  stock  would  not  discharge  subscribers  from  liability 
on  their  subscription  as  againsJijthe  rights  of  creditors. 

E.  Irregularity  in  Organization.  Irregularities  or  failure  to 
comply  with  statutory  requirements  in  the  organisation  of  a  cor- 
poration are  not  defences  to  the  subscribers  in  actions  on  their  sub- 
scription even  if  such  corporation  has  subsequently  been  ousted  by 
proceedings  in  quo  warranto  on  account  of  such  irregularities : 
Gaff  V.  Flesher,  33  O.  S.  107. 

In  a  proceeding  by  the  receivers  of  a  bank  against  the  stock 
holders  to  compel  Ihem  to  pay  up  their  stock,  the  defendants  will 
not  be  permitted  to  defend,  upon  the  ground  that  they  were  guilty 
of  a  violation  of  law,  in  assuming  to  do  business  under  the  act 
of  incorporation  in  pursuance  of  which  their  organization  was  ef- 
fected, or  intended  to  be  effected :  Voorhees  v.  Receivers,  19  O 
463.  {The  irregularity  in  this  case  consisted  in  the  fact  that  the 
bank  began  busmess,  although  the  governor  had  not  given  the  no- 
tice required  by  the  charier  to  the  effect  that  the  provisions  of  the 
law  had  been  complied  with.  Application  had,  however,  been  made 
to  the  governor  to  examine  the  affairs  of  the  bank  and  to  publish 
such  notice,  and  the  governor  re/used  to  do  either.) 

F.  Performance  and  Abandoment.  If  a  turnpike  company  be- 
gan building  a  turnpike  upon  its  organization,  completed  a  third 
of  it  in  five  ^ears.  suspended  work  for  four  years  because  of  fail- 
ure to  pay  in  subscriptions,  and  then  proceeded  to  complete  the 
work  in  the  next  four  years,  such  facts  do  not  amount  to  an  aban- 
donment and  do  not  discharge  the  subscribers  from  liability  on  their 
subscription :  Gibson  v.  Turnpike  Co..  18  O.  S.  3!)6. 

In  the  absence  of  a  specific  provision  in  the  contract  of  sub- 
scription, a  railroad  corporation  is  not  bound  to  construct  a  rail- 
road which  is  well  constructed  and  thoroughly  built  before  collect- 
ing its  subscriptions :  Arm.strong  v.  Karshner,  47  0.  -S.  276. 

G.  Set-off.  Where  a  subscription  to  the  .slock  of  a  corpora- 
tion is  paid  by  the  note  of  the  subscriber,  monej-  subsequently  paid 
by  the  stockholder  to  the  corporation  for  the  purpose  of  repairing 
its  capital  slock,  under  an  agreement  that  as  between  the  corpora- 
tion and  its  creditors  the  payment  is  a  donation,  but  as  between  the 
stockholders,  3  debt,  and  upon  the  further  agreement  that  such  pay- 


ment  is  to  he  regarded  as  a  salisfacti< 
liability  of  the  stockholder  to  creditor 
lion  has  become  insolvent  he  set  off  a 
ance  Co.  v.  Jones.  %'>  O,  S.  351. 

^.  cannot,  after  the  corpora- 
uainst  the  stock  note:   Insur- 

L'pnn  the  question  of  selniffs.  sec 

0,  s.  1.-.. 

nlso  Duns^iii  v.  Staffc.rci.  41 

»Google 


REGULATING  RAILSOADS  AND  PUBLIC   UTILITIES.  2l 

Section  8631.  Such  persons  shall  give  at  least  thirty  opening  of 
(lays'  notice  of  the  times  and  places  of  opening  such  books  '""i'"- 
of  subscription,  by  publication  in  a  newspaper  published  or 
generally  circulated  in  the  county  or  counties  where  they 
are  to  be  opened.  Such  notice  however,  may  be  waived  in 
writing  by  all  the  incorporators,  but  the  waiver  shall  be 
entered  or  copied  in  the  corporate  records.  (R,  S.  Sec. 
3242.) 

Cited :  Railway  y.  Railway.  6  O.  C  C.  362,  3  O.  C.  D.  49^ 
(affirmed,  .without  citing  this  statute.  Railway  v.  Railway,  50  0. 
S.603). 

Section  8632.     At  the  time  of  making  a  subscription  Ptynunt  of 
to  the  capital  stock  of  a  corporation,  ten  per  cent,  on  each  •"'•""""on- 
share  subscribed  for,  shall  be  payable.     The  residue  shall 
be  paid  in  such  installments  at  the  times  and  places,  and  to 
such  persons,  as  the  directors  require.     (R.  S.  Sec.  3243.) 


I.    Cited. 

B. 

R^ht  of  act 

II.    Payment  of  ten  per  cent 

C. 

Calls. 

II.    Payment  of  remaining  in- 

D. 

Forfeiture. 

sUllment. 

E 

Interest 

A.    Uedtum  of  payment 

F. 

TelejAone  Co.  v.  Cincinnati,  73  O.  S.  M ;  Cincinnati  v.  Tele- 
phone Co.,  2  O.  N.  P.  (N.  S.)  349,  15  O.  D.  (N.  P.)  43. 

II.    Payment  of  Ten  Per  Cent. 

The  fact  that  the  subscriber  does  not  pay  the  amount  required 
at  the  time  that  he  makes  the  subscription  does  not  relieve  bim 
from  liability  for  the  amount  of  such  subscription :  Henry  v. 
Railroad,  17  O,  187;  Chamberlain  v.  Railroad,  15  0.  S.  225;  Kail- 
road  V.  Smith,  15  0.  S.  328. 

The  ten  per  cent  payable  at  the  time  of  making  the  sub- 
scription should  be  paid  to  the  incorporators :  Cincinnati  v.  Tele- 
phone Co..  2  O.  N.  P.  (N,  S.)  349,  15  O.  D.  (N.  P.)  43  (affirmed 
in  Telephone  Co.  v.  Cincinnati,  5  O.  C  C.  (N.  S.)  411,  17  O.  C 
D.  385). 

In  case  of  failure  to  comply  with  the  provisions  of  this  and 
the  following  sections,  with  reference  to  the  payment  of  a  certain 
percentage  of  the  amount  subscribed  and  with  reference  to  the 
election  of  the  directors,  a  corporation  cannot  maintain  a  proceed- 
ing in  the  probate  court  asking  that  the  court  direct  the  mode  in 
which  such  corporation  construct  its  telephone  lines  along  the  Streets 
of  the  city.    Telephone  Co.  v.  Cincinnati,  73  O.  S.  64. 

If  directors  are  chosen  when  ten  per  cent,  of  the  amount 
subscribed  has  not  been  paid  in,  such  directors  are  personally  liable 
upon  contracts  made  by  them  in  the  name  of  the  corporation,  even 
if  they  act  in  good  faith :    Trust  Co,  v.  Floyd,  47  O.  S.  525. 

If  the  incorporators  certify  in  writing  that  ten  per  cent  of 
the  capital  stock  has  been  subscribed  (as  provided  for  in  G.  C. 
8633),  and  such  ceriilicate  is  untrue,  it  was  held  under  an  earlier 
form  of  G.  C.  8634  that  the  incorporators  were  liable  for  the 
amount  of  any  deficiency  in  the  actual  payment  of  ten  per  cent  of 
the  authorized  capital  stock  of  the  corporation,  at  the  time  of  mak- 
ing such  certificate,  and  not  merelv  for  one-tenth  of  one-tenth  of 
the  capital  stock:    Hessler  v.  Punch  &  Shear  Co.,  61  O.  S.  621. 

The  fact  that  subscribers  who  have  not  paid  anything  on  their 
stock  vote  at  an  election  for  directors  is  not  a  defect  of  which 
creditors  can  take  advantage :  Raymond  v.  Railway,  10  Dec.  Rep. 
416,' 21  Bull.  103. 
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The  fact  that  a  note  is  given  for  the  amount  which  should 
have  been  paid  in  cash  does  not  render  such  stock  invahd,  and 
such  note  may  be  enforced;     Latham  v.  Insurance  Co.,  1  Bull.  127. 


III.     Payment  op  Remaining  Installment. 

A.  Medium  of  payment.  A  collateral  agreement  that  stock 
might  be  paid  in  something  other  than  monev  is  invahd  as  against 
subsequent  subscribers  or  creditors  who  actea  in  ignorance  of  such 
agreement:  Henry  v.  Railway,  17  0.  187;  Nobel  v.  Callender, 
30  O.  S.  199. 

If  a  subscription  is  made  payable  in  land,  the  measure  of  re- 
covery is  the  value  of  the  land :    Railroad  v.  Hatch,  1  D.  84. 

Incorporation  of  the  business  of  a  partnership  at  a  valtiatian 
greatly  in  excess  of  the  reasonable  value  of  the  assets  of  such 
partnership  leaves  the  subscribers  of  such  stock  liable  for  the  differ- 
ence  between  the  par  value  of  the  stock  and  the  fair  value  of  such 
partnership  assets :  Gates  v.  Stone  Co.,  5T  O.  S.  60  (affirming 
Gales  V,  Stone  Co.,  9  0.  C.  C.  99,  6  0.  C.  D.  23)  ;  Ford  v.  Lam- 
son,  17  O.  C.  C.  539,  9  0.  C  D.  374 ;  Sayler  v.  Simpson,  12  O.  D. 
(N.  P.)  148. 

B.  Right  of  action.  A  corporation  may  maintain  an  action 
upon  a  contract  subscription  and  may  recover  the  amount  sub- 
scribed :     Clarke  v.  Thomas,  34  O.  S.  46. 

In  case  of  a  subscription  to  an  increase  in  the  capital  stock 
of  a  corporation,  it  is  not  necessary  that  the  entire  amount  of  the 
increase  be  subscribed  in  order  to  render  the  subscribers  to  a  part 
thereof  liable:     Clark  v.  Thomas,  34  0.   S.  46. 

An  assessment  may  be  collected,  although  the  whole  amount 
of  stock  named  in  the  articles  of  incorporation  has  not  been  sub- 
scribed :    Jewett  v.  Railway,  34  O.  S.  601. 

An  action  to  collect  an  unpaid  subscription  to  the  capital  stock 
of  a  corporation,  instituted  by  a  receiver,  appointed  under  G.  C. 
11938,  et  seq.,  to  wind  up  the  affairs  of  the  corporation,  is  a  suit 
at  law  to  recover  a  money  judgment:  Smith  v.  Johnson,  57  O. 
S.  486. 

It  is  not  proper  practice  for  such  receiver  to  join  in  one 
action  all  delinquent  stockholders  as  defendants,  those  who  reside 
out  of  the  county  where  the  suit  is  brought,  as  well  as  those  who 
reside  within  such  county,  and  issue  summons  to  another  county 
to  obtain  service  upon  such  non-residents :  Smith  v.  Johnson,  57 
0.  S.  486. 

Where  this  method  of  service  is  attempted,  a  proper  motion 
to  set  aside  the  service  and  quash  the  summons  will  be  sustained : 
Smith  V.  Johnson,  57  O.  S.  486. 

In  an  action  to  recover  an  unpaid  balance  of  stock  subscrip- 


bull  V.  Pomeroy  Salt  C. .,  _  .        . 

The  fact  that  a  corporation  has  made  an  assignment  for  the 
benefit  of  its  creditors  does  not  prevent  an  action  to  recover  the  bal- 
ance of  unpaid  subscriptions  and  to  enforce  the  Stock  liability  of 
the  stockholder:  Bank  v.  Varnish  Co.,  8  0.  C.  C.  563,  4  O.  C 
D,  511. 

Articles  providing  for  an  issue  of  stock  as  fully  paid  for  less 
than  par,  do  not  relieve  stockholders  from  liability  when  the- 
constitution  makes  their  liabihty  equal  to  stock  subscribed :  Trust 
Co.  V.  Ford.  75  O.  S.  322. 

The  fact  that  a  corporation  has  been  ousted  by  proceedings 
in  quo  warranto  is  not  a  defence  to  an  action  by  a  creditor  to 
collect  unpaid  subscriptions:  Rowland  v.  Meader  Furniture  Co., 
•SS  O.  S.  iC>^   (reversing  Furniture  Co.  v.  Rowland,  3  Bull.  480). 

A  transfer  of  stock  to  a  fictitious  person  does  not  discharge 
a  subscriber  from  his  liability  thereon:  Turnpike  Co.  v.  Ward, 
13  O.  120, 

A  contract  of  subscriptions  for  stock  may  be  enforced  although 
a  contract  on  the  part  of  the  corporation  to  employ  the  subscriber 
has  been  broken.    Such  covenant  is  an  independent  covenant;  and 
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the  remedf  for  breach  thereof  is  in  an  action  for  damages.  The 
contract  cannot  be  avoided  for  such  breach :  Stunt  v.  Tube  Co., 
2-2  O.  C.  C.  120,  12  O  C  D.  170.  • 

If  a  subscriber  to  stock  does  not  make  a  cash  pajrment  re- 
quired by  statute  but  gives  his  note  for  the  entire  subscriptioiL  be 
cannot  subsequently  have  such  note  canceled  in  equity :  Latham 
V.  Insurance  Co.,  7  Dec.  Rep.  117,  I  Bull.  127. 

A  transaction  whereby  a  railway  corporation  sells  fifteen  mil* 
lion  dollars  worth  of  bonds  and  fifty  million  dollars  worth  of  paid 
up  stock  is  invalid ;  Union  Trust  Co.  v.  Railway,  9  Dec  Rxp. 
773,  17  Bull.  176. 

C  Calls.  An  action  on  the  unpaid  installments  of  a  sub- 
script! on  for  corporate  stock  cannot  be  maintained  unless  the 
directors  have  made  a  call  therefor,  requiring  the  same  to  be  paid 
in  certain  installments,  at  a  certain  time  and  place:  and  have  given 
notice  thereof:  Canal  Co,  v.  Webb,  9  O.  136;  Railroad  v.  Hall, 
26  O.  S.  310. 

Where  the  law  reauires  "at  least  sixty  days'  notice"  to  be 
given  of  the  time  and  place  of  payment,  a  single  notice,  given  at 
least  sixty  days  before  the  time  of  payment  is  sufficient:  it  is  not  in- 
tended that  notice  should  be  given  sixty  consecutive  days :  Turn- 
pike Co.  v.  Ward,  13  O.  120. 

D.  Forfeiture,  A  forfeiture  of  stock  for  nonpayment  of 
subscriptions  may  be  binding  as  between  the  corporation  and  the 
delinquent  subscribers  but  it  operates  as  a  fraud  as  against  the 
creditors  of  the  corporation ;  and  injunction  will  lie :  Upson  v. 
Stone  Quarry  Co.,  4  Dec,  Rep,  547,  2  Clev,  L,  Rep,  355. 

E.  Interest.  If  the  directors  vote  to  allow  interest  on  in- 
stallments from  the  time  they  are  paid,  such  interest  to  be  paid  in 
stock  when  the  amount  is  sufficient,  and  under  such  resolution 
interest  is  paid  upon  installments  subsequently  paid  in,  subscribers 
who  had  previously  paid  in  installments  are  also  entitled  to  in- 
terest:    Ohio  V.  Railroad,  6  O,  S,  490, 

F.  Limitations,  The  subscribers  to  the  stock  of  an  insur- 
ance company  organized  under  a  speciaJ  charter  granted  prior  to 
the  adoption  of  the  present  constitution,  gave  to  the  corporation 
their  secured  promissory  notes,  payable  on  demand,  for  the  amount 
of  the  stock  by  Ihem  respectively  subscribed.  It  was  held  that 
the  notes  must  be  construed  in  connection  with  the  nature  of  the 
business  of  the  corporation,  and  in  view  of  the  object  intended  by 
the  parties  in  giving  their  notes.  Thus  construed,  the  notes  were 
intended  to  be  payable  on  the  call  of  the  directors;  and  the  stat- 
ute of  limitations  is  no  more  available  as  a  defence  against  the 
collection  of  the  notes,  than  it  would  have  been  against  the  col- 
lection  of  the  subscriptions:     Kilbreath  v.   Gaylord,  34   O,   S,  305. 

As  to  limitations  in  case  of  fraud,  see  Sayler  v,  Simpson, 
12  O.  D.  (N,  P,)   148, 

Section  8633.     When  ten  percent  of  the  capital  stock  cerdBeat. 

is  subscribed,  the  subscribers  to  the  articles  of  incorporation,  wten  ten 

or  a  majority  of  them  at  once  shall  so  certify  in  writing  to  SSUd." 
the  secretary  of  state.     (R.  S.  Sec,  3244.) 

No  authority  exists  for  electing  directors  until  ten  per  cent, 
of  the  stock  of  the  corporation  is  subscribed ;  and  directors  who 
undertake  to  act,  if  chosen  before  such  amount  is  subscribed,  are 
personally  liable  as  agents  of  a  non-existing  principal :  Trust  Co,  v. 
Floyd  47  O.  S,  525. 

If  the  incorporators  certify  in  writing  that  ten  per  cent,  of 
the  capital  stock  has  been  subscribed  (as  provided  for  in  this 
section)  and  such  certificate  is  untrue,  it  was  held  under  an  earlier 
form  of  G.  C,  8634  that  the  incomorators  were  liable  for  the 
amount  of  any  deficiency  in  the  actual  payment  of  ten  per  cent  of 
the  authorized  capital  stock  of  the  corporation,  at  the  time  of  mak- 
ing such  certificate;  and  not  merely  for  one-tenth  of  one-tenth  of 
the  capital  stock:  Hessler  v.  Punch  &  Shear  Co,,  61  O.  S.  621, 
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Section  8634.  The  incorporators  shall  be  liable  to  any 
person  affected  thereby,  in  the  amount  of  any  deficiency  in 
the  actual  payment  of  ten  per  cent,  on  the  stock  subscribed 
for  at  the  time  of  so  certifying  to  the  secretary  of  state. 
(R.  S.  Sec.  3244-) 

If  the  incorporators  certify  in  writing  that  ten  per  cent,  of 
the  capital  slock  has  been  subscribed  (as  provided  for  in  G.  C.  8633) 
and  such  certificate  is  untrue,  it  was  held  under  an  earlier  form  of 
this  section  that  the  incorporators  were  hable  for  the  amount  of 
any  delicicncy  in  the  actual  payment  of  ten  per  cent,  of  the  au- 
thoriied  capital  stock  of  the  corporation,  at  the  time  of  making 
such  certificate;  and  not  merely  for  onetenth  of  one-tenth  of  the 
capital  stock:  Hessler  v.  Punch  &  Shear  Co.,  61  O.  S.  621. 

This  section  is  not  intended  to  authorize  a  corporation  to  or- 
ganize where  such  deficiency  exists ;  but  it  is  merely  intended  to  im- 
pose a  personal  liability  upon  the  incorporators;  State  v.  Robinson, 
9  Dec.  Rep.  383,  12  Bull.  269. 

Section  8635.  As  soon  as  such  certificate  is  made,  the 
signers  thereto,  shall  give  notice  to  the  stockholders,  as 
provided  in  section  eighty-six  hundred  and  thirty-one,  to 
meet  at  such  time  and  place  as  the  notice  designates,  for 
the  purpose  of  choosing  not  less  than  five  nor  more  than 
thirty  directors,  to  continue  in  office  until  the  time  fixed  for 
the  annual  election,  and  until  their  successors  are  elected 
and  qualified.  But  if  all  subscribers  to  stock  are  present 
in  person  or  by  proxy,  such  notice  may  be  waived  by  them 
in  writing,     (R.  S.  Sec,  3244.) 


I.    Cited. 

VI.    Qualification! 

II.     Necessity   of    subscription 

of     ten     per    cent,     of 

VII.     Election. 

stock. 

A,    Validity. 

III.    Notice. 

B.    Effect. 

IV.    Number  of  directors. 

C.    Time. 

V.    Terms  of  directors. 

Watson  V.  State,  39  O.  S.  123;  Telephone  Co.  v.  Cincinnati, 
73  O.  S.  64;  SUte,  ex  rel,  v.  Halloway,  I  O.  C  C  157,  1  O.  C  D.  90. 

II.  Necessity  of  Subscrcption  or  Ten  Feb  Cent,  or  Stock. 
No  authority  exists  for  electing  directors  until  the  requisite 
amount  of  capital  stock  has  been  subscribed  and  paid  for;  and 
directors  who  assume  lo  act  before  such  subscription  is  made  are 
pcrsonallv  liaWe  for  the  debts  of  the  corporation  incurred  by  them: 
Trust  Co'.  V.  Floyd,  47  0.  S.  525. 

III.    Notice. 

The  provisions  for  notice  are  directory  merely;  at  least  for 
purposes  of  collateral  attack.  If  the  proper  amount  of  stock  has 
been  subscribed  and  the  stockholders  meet  and  elect  directors  the 
acts  of  Ihe  directors  cannot  be  attacked  collaicrallj'  by  reason  of 
irregularity  in  their  election;  whatever  Ihe  result  might  be  of  a  di- 
rect attack  upon  their  right  to  hold  such  office:  Chamberlain  v. 
Railroad  15  O.  S.  225. 

That  the  provisions  for  notice  are  directory,  see,  also  Rail- 
way V.  Railway,  6  O.  C.  C.  362.  3  O.  C.  D.  4!)3  (affirmed,  on  other 
points,  Railway  v.  Railway,  50  O.  S,  603.) 
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if  notice  has  been  given  for  the  annual  election  at  a  speci- 
fied lime  and  place,  and  by  reason  of  an  injunction  an  election  is 
not  held  in  compliance  wilh  such  notice;  and  some  hours  later  a 
minority  meet  and  adjourn  over  to  the  next  day  without  notice  to 
the  other  stockholders  and  at  the  time  to  which  they  adjourned 
they  meet  and  elect  directors,  such  election  is  invalid,  whether  the  ■ 
injunction  remain  In  force  or  not;  State  v.  Bonnell,  35  O.  S.  !0. 

IV.    Number  of  Directors. 
A  corporation  cannot  be  formed  with  less  than  five  directors: 
Gates  V.  Stone  Co..  9  O.  C.  C.  99,  6  O.  C.  D.  33  (affirmed,  Gates  v. 
Stone  Co.,  57  0.  S.  60). 

V.    Terms  op  Directors. 

Directors  continue  in  office  until  their  successors  are  elected 
and  qualified;  even  though  the  term  of  such  directors  is  interrupted 
by  the  unlawful  intrusion  into  such  office  of  persons  who  are  not 
properly  elected  as  directors  :  State  v.  Bonncl,  H^  O.  S.  10. 

The  statutory  provision  for  the  annual  elections  indicates  that 
the  term  of  directors  is  to  'le  one  year:  Lutlerby  v,  Hrewinc  Co., 
12  0.  D   (N.  P.)  67.- 

An  earlier  form  of  G.  C.  8(ifi.')  provided  for  increasing  the 
number  of  directors  hut  not  for  dimini'hiiifr  it:  and  it  was  held 
under  such  statute  that  the  terms  of  directors  could  not  he  shortened 
r  decreasing  their  number:  Lniterbv  v.  Brewing  Co.,  1'i  O,  D. 
".  P.)  67, 

VI.    Ql-.m.ifkatlons  i.t  DiRECroKS. 

In  the  absence  of  .'tatulorv  provisions,  a  director  need  not  be 
a  stockholder:  State,  ex  rcL.  v.  ^fcDaiiiel,  22  O.  S.  rl.Vl. 

Under  a  statutory  provision  rciuirinK  a  director  to  be  a  stock- 
holder (see  G.  C.  8uei)  a  person  who  is  ii'it  a  stockholder  is  not 
eligible  to  election  as  director:  State,  ex  rei..  v.  Hnnati.  7  Dec. 
Rep.  173;  1  Bull.  227. 

The  directors  must  hold  the  amount  of  st(K-k  provided  tor  by 
the  statutes  and  by-laws:  Bank  v.  KniKvav.  II  Dec.  Rep.  703,  W 
Bull.  16. 

That  directors  and  executive  offifers  nniit  hold  slock  in  the 
amount  fixed  by  the  by-laws,  see  Bank  v,  Raihvav,  II  Dec.  Rep.  703, 
29  Bull  1-5. 

Vll.    Ele(TI(.n. 

A.  Validity.  If  notice  has  been  given  for  the  annual  election 
at  a  specified  time  and  place,  and  hy  reason  of  an  injunction  an 
election  is  not  held  in  compliance  with  such  notice ;  and  some  hours 
later  a  minority  meet  and  adjourn  over  to  the  next  day  without  no- 
tice to  the  other  stockholders  and  at  the  time  at  which  they  ad- 
journed they  meet  and  elect  direptors.  such  election  is  invalid, 
whether  the  injunction  remain  in  force  or  not :  State  v.  Bonnell, 
35  O.  S.  10. 

Persons  who  are  acting  as  directors  of  a  corporation  cannot  be 
enjoined  in  equity,  even  in  connection  wilh  a  proceeding  in  quo  war- 
ranto; since  to  enjoin  the  directors  in  possession  from  acting  be- 
fore other  directors  were  placed  in  possession  of  the  office  would 
leave  the  corporation  without  any  directors  to  control  its  action  or 
protect  its  interests.  The  remedy  must  be  sought  in  the  quo  war- 
ranto proceedings:  Messinger  v.  Church,  6  Bull.  397. 

After  the  requisite  amount  of  stock  has  been  subscribed  to 
authorise  the  stockholders  to  elect  directors,  it  is  not  indispensable 
to  an  election  that  the  notice  for  it  should  be  given  by  the  person 
named  in  the  certificate  of  incorporation.  The  validity  of  the  acts 
of  the  directors  cannot  be  questioned,  collaterally,  on  the  grounds 
of  irregularity  in  giving  the  notice:  Chamberlain  v.  Railroad,  15  O. 

B.  Effect.  An  organisation  is  formed  when  its  direciors  arc 
elected  and  not  until  such  election:     State,  ex  rel.,  v.  Insurance  Co., 
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49  O.  S.  440;  Cincinnati  v.  Telephone  Co.,  2  O.  N.  P.  (N.  S.)  349. 
15  O.  D.  (N.  P.)  43  (affirmed,  on  other  points,  Telephone  Co.  v. 
Cincinnati,  5  0.  C  C.  (N.  S.)  411,  17  O.  C.  D.  385)  ;  sec,  also.  Bank 
V.  Hall,  35  O.  S.  I5a 

Compliance  witli  the  statutes  up  to  this  point  and  the  election 
■  oi  directors  creates  at  least  a  corporation  de  facto :  Gaff  v.  Flesher, 
33  0,  S.  107;  Society  Perun  v.  Cleveland,  43  0.  S.  481;  Bank  v. 
Miller,  1  O.  C.  C.  (K.  S.)  569,  14  O.  C.  D.  198. 

The  preliminary  organization  of  a  corporation  not  for  profit 
ceases  to  exist  when  such  corporation  is  formed;  Mulhauser  v- 
Hospita!.  21  O.  C.  C  88.  11  O.  C  D.  391. 

If  the  same  person  is  elected  treasurer  of  the  preliminan'  or- 
ganization and  of  the  corporation  when  it  is  formed,  and  the 
greater  part  of  such  money  came  into  the  hands  of  the  treasurer 
after  the  formation  of  the  corporation  the  corporation  is  entitled 
to  an  accounting  for  such  money:  Mulhauser  v.  Hospital,  21  O.  C 
C.  88,  11  O.  CD.  391. 

Under  an  allegation  that  the  directors  of  the  corporation  were 
duly  elected  by  the  stockholders  pursuant  to  notice,  it  will  be  pre- 
sumed that  the  necessary  amount  of  stock  was  subscribed:  Rail- 
road V.  Smith,  15  O.  S.  328. 

C.  Time  The  corporation  has  the  power  to  change  the  time 
of  holding  elections:  State,  ex  rel.,  v.  Lakarap,  4  O.  C.  C.  267,  2 
0.  C  D.  533, 

Conduct  of  Section  8636.     At  the  time  and  place  appointed,  direc- 

«^«i<»"i  tors  shall   be  chosen  by  ballot,  by   the  stockholders   who 

attend,  either  in  person  or  by  lawful  proxies.  At  such  and 
all  other  elections  of  directors,  each  stockholder  shall  have 
the  right  to  vote  in  person  or  by  proxy  the  number  of  shares 
owned  by  him  for  as  many  persons  as  there  are  directors 
to  be  elected,  or  to  cumulate  his  shares  and  give  one  can- 
didate as  many  votes  as  the  number  of  directors  multiplied 
by  the  number  of  his  shares  of  stock  equals,  or  to  distribute 
them  on  the  same  principal  among  as  many  candidates  as 
he  thinks  fit.  Such  directors  shall  not  be  elected  in  any 
other  manner.  A  majority  of  the  number  of  shares  shall 
be  necessary  for  a  choice,  but  no  person  shall  vote  on  a 
share  on  which  an  installment  is  due  and  unpaid.  (R.  S. 
Sec.  3245-) 

I.    Cited.  IV.    Payment  of  installments 

II.     Cumulative  Voting.  due. 

A.  In  absence  of  statute.  V.    Voting  trusts  and  agree- 

B.  Under    present    stat-  ments. 

utc.  Vr.    Voting  stockholders. 

III.     Majority,  VTi.     Validity  of  election. 

Vm.    Remedies. 

I.    Cited. 
Telephone  Co.  v.  Cincinnati,  73  O.  S.  64 ;  .Armstrong  v.  Brew- 
ing Co.,  11  Dec.  Rep.  297.  26  Bull.  39. 

11.    CoMULATivB  Voting. 

A.  In  abse:;:;.  of  statute.  In  the  absence  of  specific  Statu- 
tory authority  therefor,  cumulative  voting  is  not  authorized:  State, 
ex  rel..  v.  Stockley,  45  O.  S.  304 ;  State,  ex  re!.,  v.  Halloway,  1 
O.  C.  C.  157,  1  O.  C,  D.  90:  State  v.  Fosdick,  1  O.  C  C.  265,  ] 
O,  C.  D.  145. 

A  statutory  provision  to  the  effect  that  a  holder  of  one  share 
has  "as  many  votes  as  there  are  directors  to  be  chosen"  doe*  not 
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authorjje  cumulative  voting:  State,  ex  rel..  v.  Stockley,  45  O.  S. 
304. 

Under  a  former  statute,  a  majority  of  the  stockholders  who  at- 
tended in  person  or  who  were  represented  by  proxy  was  sufficient; 
it  not  being  necessary  that  the  successful  candidate  should  receive 
a  majority  of  the  shares  stated  in  the  articles  of  incorporation  or 
of  the  above  which  were  issued:  Lutterhy  v.  Brewing  Co,,  12 
O,  D.  (N.  P.)  (!7. 

B.  Under  present  statute.  Under  the  statutes  now  in  force, 
cumulative  votinj;  of  shares  is  authorized  and  the  candidate  who 
receives  a  majority  of  the  votes  is  elected:  Schwartz  v.  State,  ex 
rel.,  19  O.  C,  C.  350,  suh  nomine,  State,  ex  rel.,  v.  Schwartz,  10 
O.  C.  D.  413  (affirmed,  Schwartz  v.  State.  61  O.  S.  497);  see, 
also,  Hall  v.  Hall,  11  O,  C  C.  (N,  S.)  335,  -20  0.  C  D.  826  (affirmed, 
without  report,  Hall  v.  Hall,  79  O.  S.  456). 

ni.  Majority. 
Under  the  statute  now  in  force,  the  provision  "a  majority  of 
the  number  of  shares  shall  be  necessary  for  a  choice"  means  a 
majority  of  the  votes  so  cast ;  and  a  person  who  receives  such  a 
majority  is  elected  although  he  does  not  receive  the  votes  of  the 
holders  of  a  majority  of  the  shares:  Schwartz  v.  State,  61  O. 
S,  49T  (affirmine  Schwartz  v.  State,  ex  rel.,  li)  O.  C.  C.  350,  sub 
nomine.  State,  ex  rel.,  v.  Schwartz,  10  O.  C.  D.  41S).  (In  this 
case  by  cumulative  voting  a  minority  gave  to  their  cindidate  more 
votes  than  were  received  by  one  of  the  candidates  of  the  majority 
of  stockholders,  the  majority  having  voted  for  live  candidates  and 
not  having  cumulated  their  votes.  The  candidate  of  the  minority 
was  accordingly  declared  to  be  elected.) 

IV.  Payment  of  Installments  Due, 

The  provision  that  no  person  shall  vote  on  a  share  on  which 
an  installment  is  due  and  unpaid  is  held  to  apply  to  the  first 
election  of  the  directors  as  well  as  to  subsetjuent  elections;  Cin- 
cinnati V.  Telephone  Co.,  2  O.  N.  P.  (N.  S-)  349,  15  O.  D.  (N, 
P.)  43  (reversing  Telephone  Co.  v.  Cincinnati,  2  O.  N.  P.  (N.  S.) 
51,  and  affirming  Telephone  Co,  v.  Cincinnati,  5  O.  C.  C.  (N.  S.) 
411,  17  O.  C,  D,  385). 

If  stockholders  who  have  not  paid  their  subscriptions,  vote 
at  an  election  of  directors,  the  directors  thus  eleclea  who  take 
their  offices  are  at  least  directors  de  facto;  and  their  election  can- 
not be  attacked  collaterally,  as  by  contesting  the  validity  of  bonds 
authorized  by  such  directors  on  the  ground  that  their  election  was 
defective:     Raymond  v.  Railway,  10  Dec,  Rep.  416,  21   Bull.  103. 

A  stockholder  is  entitled  to  vole  in  the  absence  of  specific 
Statutory  provision,  although  he  has  not  paid  in  full  for  his  stock : 
State,  ex  rel.,  v.  Hogan,  7  Dec,  Rep.  173.  1  Bull.  227, 

V,  VoTTNO  Trusts  and  Acrezments. 
Stockholders  may  place  their  stock  in  the  hands  of  a  de- 
positary with  the  direction  to  vote  it  as  directed  by  a  committee 
appointed  by  themselves,  and  subject  to  their  control:  Railway 
V.  Slate,  ex  rel.,  49  O.  S.  668,  (affirming  State  v.  Railway,  6  O. 
C.  C.  415.) 

Tn  the  absence  of  fraud  or  other  illegal  action,  complaint  will 
not  lie  because  of  the  obtaining  of  control  of  a  corporation  by  a 
combination  of  stockholders  or  by  cumulative  voting;  nor  will  a 
sale  of  treasury  stock  in  furtherance  of  such  a  design  be  set  aside 
by  a  court,  where  made  in  the  presence  of  all  the  parties  and  by 
the  proper  officers,  and  in  the  absence  of  any  claim  that  the  stock 
would  have  sold  for  more  in  the  open  market  or  that  it  would 
bring  more  at  a  resale:  Hall  v.  Hall,  II  O.  C,  C,  (N.  S.)  335, 
20  O.  C,  D.  826  (affirmed,  without  report,  Hall  v.  Hall,  79  O.  S. 
456). 
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A  contract  whereby  ihe  owners  of  a  majority  of  the  stock 
of  a  corporation  transfer  it  to  trustees  so  that  they  may  vote  it, 
is  not  invalid;  but  a  provision  that  such  transfer  shall  be  irre- 
vocable and  that  the  owners  of  the  stock  will  never  themselves 
vote  it  is  void  and  without  legal  eiFect :  Griffith  v.  Jewett,  15 
Bull.  419. 

A  contract  whereby  a  majority  of  the  stockholders  agree  to 
transfer  their  right  to  vote  to  a  third  [jerson,  to  vote  their  stock 
for  the  benefit  of  another  corporation  in  consideration  of  which 
such  other  corporation  guarantees  six  per  cent,  dividends  to  such 
stockholders,  is  illegal ;  since  it,  in  effect,  gives  to  such  other  cor- 
poration the  position  of  a  stockholder  for  voting'  purposes;  and 
since  it  tends  to  disregard  the  rights  of  the  minority;  and  since 
the  right  to  vote  is  inherent  in  the  ownership  of  stock  and  cannot 
be  separated   therefrom  r     Hafer  v.  Railroad,  14   Bull.  68. 

A  contract  whereby  a  promoter  of  a  corporation  agrees  to 
secure  an  office  in  the  corporation  for  a  third  person  is  said  to  be 
enforceable  and  if  such  promoter  becomes  a  director  of  such  cor- 
poration he  may  be  held  liable  for  breach  of  such  contract;  Ma- 
gill  V.  Rendigs,  12  O.  D.  (N.  P.)  553. 

A  provision  in  a  contract  of  subscription  whereby  the  corpo- 
ration agrees  to  give  permanent  employment  to  the  subscriber  for 
not  less  than  two  dollars  per  day,  is  regarded  as  an  independent 
covenant,  probably  invalid;  but  even  if  valid,  the  only  remedy  for 
breach  thereof  is  by  an  action  for  damages  and  not  an  action  to 
recover  the  amount  of  the  subscription  paid:  Stunt  v.  Tube  & 
Steel  Co.  22  0,  C,  C.  130.  12  O.  C.   D.   170. 

In  order  to  enable  one  of  the  stockholders  to  multiply  his 
votes  for  directors,  the  bank  sold  him  a  large  amount  of  stock, 
and  as  soon  as  he  had  voted  upon  such  stock  the  bank  ordered  the 
purchase  money  of  such  stock  to  be  relurned  and  the  stock  to  be 
surrendered  to  the  bank,  the  sale  of  such  stock  being  still  execu- 
tory and  the  certificate  therefor  not  having  been  delivered.  It 
was  held  that  equity  would  not  compel  such  stockholder  to  refund 
the  purchase  price  for  such  stock  and  take  such  stock,  especially 
where  such  suit  was  brou^tht  after  a  kpse  of  time  and  after  the 
corporation  had  become  insolvent :  Taylor  v.  Exporting  Co.,  6 
O.  177. 

It  was  held  in  Mullen  v.  Gaffer^-.  8  Am.  L.  Rec.  101,  that  a 
contract  whereby  the  owners  of  a  majority  of  the  stock  all  agreed 
to  elect  a  certain  person  as  secretary  of  the  corporation,  as  con- 
sideration for  a  note  given  by  the  father  of  such  person  to  the 
corporation,  is  valid,  on  the  ground  that  the  benefits  of  such  note 
would  inure  to  all  the  stockholders  and  not  simply  to  the  owners 
of  a  majority  of  the  stock. 

VI.    VoTCNG  Stockholders. 

In  a  corporation  for  profit,  the  power  of  voting  rests  in  the 
stockholders ;  and  in  a  corporation  not  for  profit  it  rests  in  the 
members:     Stite  v.  Life  Association,  38  O.  S.  281. 

That  one  corporation  has  no  power  to  subscribe  for  stock  in 
another  corporation,  see  Railway  v.  Iron  Co.,  id  O.  S.  44. 

It  a  corporation  acquires  its  own  stock,  the  power  of  voting 
such  stock  is  not  thereby  destroyed  absolutely ;  but  it  is  merely  sus- 
pended during  such  ownership  and  when  suck  stock  is  transferred 
as  security  for  a  loan,  the  right  to  vote  the  same  reattaches ;  Allen 
V,  De  Ugerbergcr,  10  Dec.  Rep.  341,  20  Bull.  368. 

The  receiver  of  a  bank  which  was  the  efiuitaWe  owner  of  stock 
in  another  corporation,  the  stock  being  in  the  name  of  a  third  per- 
son and  the  bank  not  appearing  as  owner  thereof  upon  the  stock 
books,  is  not  such  an  owner  of  the  stock  that  he  can  petition  for 
the  dissolution  of  the  corporation:  Armstrong  v.  Brewing  Co.,  11 
Dec.  Rep.  307.  26  Bull.  30, 

After  directors  of  a  corporation  have  acquiesced  in  the  pur- 
chase of  stock  in  the  name  of  the  children  of  the  purchaser,  who 
paid  the  consideration,  and  who  iiave  permitted  such  children  to 
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vote  such  stock  and  to  treat  it  as  tlieir  own,  the  corporation  cannot 
claim  that  this  was  a  misuse  of  the  names  of  the  children  so  as  to 
give  to  their  father  a  greater  voting  power  contrary  to  the  by-laws 
of  such  corporation :     Creed  v.  Bank,  1  O.  S.  1. 

If  votes  are  wrongfully  excluded  at  an  election  such  exclusion 
cannot  be  justified  by  the  fact  that  the  voter  did  not  produce  the 
bonds  which  §ave  him  his  authority  to  vote,  if  no  such  objection  was 
made  at  the  time  that  his  vote  was  excluded;  since  if  the  production 
of,  such  bonds  had  been  demanded,  it  is  possible  that  he  might 
have  produced  them :  State,  ex  rel.,  v.  McDaniel,  22  O.  S.  351. 

A  special  statute  which  provided  that  the  state,  while  it  held 
stock  in  a  certain  corporation,  should  have  the  power  to  appoint 
three  directors  instead  of  voting  for  directors  at  the  elections  of 
such  corporation,  applies  to  such  stock  only  while  it  is  held  by  the 
state.  If  the  state  sells  such  slock,  it  loses  power  to  appoint  three 
directors  and  the  purchasers  of  such  stock  do  not  acquire  power  to 
appoint  three  directors ;  and  instead  the  purchasers  of  such  stock  re- 
sume the  power  which  the  stockholders  in  general  possessed,  to 
vote  for  all  directors  at  a  regular  election :  Harper  v.  Ampt,  32 
0.  S.  291. 

In  the  absence  of  specific  statutory  provisions  therefor,  it  is 
not  a  crime  to  vote  more  than  once  at  an  election  of  a  private  cor- 
poration for  directors :  Lane  v.  State,  39  O.  S.  312. 

VII.    Validity  of  Election. 

If  notice  was  given  of  the  time  and  place  of  holding  an  elec- 
tion, and  the  stockholders  met  according  to  the  notice,  but  no  elec- 
tion was  held  by  reason  of  an  injunction,  and  some  hours  later  a 
minority  without  notice  to  the  majority,  met  at  the  same  place,  ad- 
journed to  the  following  day,  and  on  such  day  held  an  election,  such 
election  was  invalid,  irrespective  of  the  validity  of  the  injunction : 
State  V.  Bonnell,  35  O.  S.  10. 

If  a  notice  of  an  election  was  given  for  a  certain  hour,  but 
certain  of  the  stockholders,  upon  reasonable  grounds,  believed  that 
an  election  would  be  held  at  a  later  hour  in  order  to  await  the  ar- 
rival of  stockholders  who  would  come  in  at  that  hour  on  a  later 
train,  and  in  the  absence  of  such  stockholders,  the  other  faction 
held  an  election  and  elected  their  own  candidates,  such  election  is 
invalid.  If  the  stockholders  who  were  absent  from  such  meeting 
hold  a  meeting  on  the  arrival  of  such  train  and  elect  their  candi- 
dates such  election  is  invalid.  Both  elections  being  invalid,  the  for- 
mer directors  will  continue  until  a  new  election  can  be  had:  State. 
ex  rel.,  v.  SmaUey,  7  O.  C.  C.  400,  4  O.  C.  D.  653. 

The  validity  of  an  election  of  a  director  does  not  depend  upon 
what  he  intends  to  do  if  he  is  elected:  Railway  v.  State,  ex  rel.,  49 
O.  S.  668  (affirming  State,  ex  rel.,  v.  Railway,  6  O.  C.  C  415,  3 
O.  C  D.  518.) 

That  a  statute  which  makes  it  a  crime  to  vote  more  than  once 
at  an  election  (see  G.  C.  I3250J  does  not  apply  to  the  elections  of 
private  corporations,  see  obiter  in  Lane  v.  State,  39  O.  S.  312. 

VIII     Remedies. 

Mandamus  is  not  the  proper  remedy  to  compel  the  secretary  of 
a  corporation  to  call  a  meeting  of  its  stockholders:  State,  ex  rd,, 
V.  (Jold  Mining  Co..  13  0.  C  C.  (N.  S.)  100. 

Injunction  will  lie  to  prevent  a  corporation  from  permitting  one 
who  is  not  a  legal  holder  of  stock  to  vote  at  a  corporate  election ; 
and  in  such  proceeding  it  is  not  necessary  to  make  the  holder  of  such 
stock  a  party  if  service  of  process  on  the  corporation  as  trustee 
of  all  will  Rive  jurisdiction :  Allen  v.  De  Lagerberger,  10  Dec.  Rep. 
341.  20  Bull.  368. 

Injunction  will  not  lie  to  prevent  the  holding  of  an  election 
for  an  office  concerning  the  vacancy  of  which  there  is  a  dispute: 
Hooe  v.  Hall,  9  O.  C.  C  654.  4  O.  C.  D.  547. 

As  to  the  inherent  power  of  a  corporation  to  remove  officers, 
see  State  v.  Bryce,  7  O.  (pt.  2)  82  (old  edition). 
SO    B.  OF  t.  S. 
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Section  8637.  At  such  first  election  the  subscribers 
of  the  articles  of  incorporation  present,  shall  be  inspectors 
of  election,  certify  what  persons  are  elected  directors,  and 
appoint  the  time  and  place  for  holding  their  first  meeting. 
(R.  S.  Sec.  3245.) 

At  laier  elections  tlie  stockholders  liave  ihe  right  to  choose  the 
inspectors  or  judges  of  election,  and  the  directors  cannot  appoint 
such  election  officers :  Slate,  ex  re!.,  v.  Merchant.  37  O.  S.  251. 

^  Sf.ction  8638.     A  coporation  may  provide  in  the  ar- 

ticles of  incorporation  that  each  stockholder,  irrespective 
of  the  amount  of  stock  he  owns  shall  be  entitled  to  one 
vote,  and  no  more,  at  an  election  of  directors  or  upon  any 
subject  submitted  at  a  sttjtkholders'  meeting.  When  such 
provision  is  made  the  corporation  shall  be  governed  there- 
by,    (R.  S.  Sec.  3245a  (I).) 

Section  8639.  Corporations  whose  articles  of  incor- 
poration contain  the  limitation  provided  for  in  the  next 
preceding  section,  also  shall  be  subject  to  the  following: 

1.  No  person  shall  hold  or  own  stock  therein  in  ex- 
cess of  one  thousand  dollars  face  value. 

2.  Annually,  within  thirty  days  after  the  thirty-first 
day  of  December,  the  directors  shall  make  and  file  with  the 
recorder  of  the  county  in  which  the  corporation  is  doing 
business,  a  statement  of  its  financial  condition  upon  such 
thirty-first  day  of  December,  plainly  setting  forth  its  assets 
and  liabilities  in  detail,  the  amount  of  its  paid  up  capital 
stock,  the  names  of  its  stockholders,  and  the  number  of 
shares  owned  by  each.  Such  statement  shall  be  signed  and 
duly  sworn  to  before  any  officer  authorized  to  administer 
oaths  in  this  state,  by  a  majority  of  the  directors,  in- 
cluding the  treasurer.  If  the  directors  fail  to  make  the 
statements  above  required,  or  make  a  false  statement,  they 
personally  shall  be  liable  for  all  claims  and  demands  against 
such  corporation. 

3.  By-laws  for  the  government  of  the  corporation, 
and  for  the  distribution  of  its  net  earnings  among  its  work- 
men, patrons  and  shareholders,  consistent  with  the  consti- 
tution and  laws  of  the  state,  may  be  made  by  the  stock- 
holders.    {R.  S.  Sec.  3245b  (i).) 

Section  8640.  Within  fifteen  days  next  before  a  meet- 
ing held  for  the  election  of  directors  or  trustees,  or  for  the 
determination  of  any  question,  by  the  stockholders  of  a 
corporation,  or  by  the  subscribers  to  its  stock,  or  by  its 
creditors  and  stockholders  for  its  reorganization,  any  per- 
son or  persons  entitled  to  vote  thereat  and  owning  at  least 
one-tenth  interest  in  its  stock  may  apply  to  the  common 
pleas  court  of  tJie  county  wherein  such  meeting  is  to  be 
held,  or,  if  the  court  be  not  in  session,  to  a  judge  thereof, 
or,  in  case  of  the  absence  or  disability  of  such  judge,  then 
to  the  probate  court,  for  the  appointment  of  inspectors  for 
such  meeting.     No  such  application  shall  be  acted  upon 
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until  notice  thereof  has  been  served  upon  the  corporation 
at  its  general  office.  The  court  or  judge  may  require  such 
additional  notice  by  newspaper  publication,  or  otherwise, 
as  is  deemed  proper.     (R.  S.  Sec,  3245a(  2).) 

The  incorporators  are  tile  inspeclors  of  the  first  election  (see 
G.  C.  8637).  This  section  provides  for  subsequent  elections:  Cin- 
cinnati V.  Telephone  Co.,  >  O.  N.  P.  (N.  S.)  349,  15  O.  D.  (N. 
P.)  43;  see,  also.  Slate,  ex  re!.,  v.  Merchant.  37  O.  S.  251. 

Section  8641.  Upon  the  hearing  of  such  application,  Appomunent 
if  deemed  proper,  the  court  or  judge  shall  appoint  three  of  io»i™t<w». 
competent  disinterested  persons  inspectors  for  such  meet- 
ing, and  for  good  cause  may  thereafter  vacate  the  ap- 
pointment of  one  or  more  and  appoint  another  or  others  in- 
stead. In  case  an  inspector  fails  to  attend  such  meeting,  or 
to  act  thereat,  the  stockholders  may  fill  the  vacancy  so 
caused.     (R.  S.  Sec.  3245b  (2).) 

Section  8642.  Before  every  such  meeting,  the  officer  lsm  of  •tock- 
or  the  agent  of  the  corporation  having  charge  of  the  trans-  jj^j^^o^"' 
fer  of  its  stock,  under  oath  must  make  out  a  list  of  its 
stockholders,  showing  the  number  and  classes  of  shares  held 
by  each,  as  shown  by  its  books,  on  the  date  fixed  for  clos- 
ing the  stock  transfers  before  its  meetings;  or  if  no  time 
be  fixed  therefor,  then  on  the  tenth  day  prior  to  the  date 
of  such  meeting.  Such  list  shall  be  delivered  to  the  in- 
spectors of  the  meeting,  and  be  prima  facie  evidence  of 
the  ownership  of  its  stock.     (R.  S.  Sec.  3245c.) 

Section  8643,     In  case  of  the  absence  of  such  hst  the  g,^^  owner- 
inspectors  shall  ascertain  ihe  ownership  of  stock  by  the  cor-  ihip.  bow 
poration  books,  stock  certifjcate,"!  or  other  proof.     (R.  S.  "^ 
Sec.  32450.) 

Section  8644.  The  inspectors  so  appointed,  or  if  none  conduct  of 
he  appointed,  then  those  selected  by  the  meeting,  shall  re-  e'ecKon. 
ceive  and  count  the  votes  cast  at  such  meeting,  or  at  any 
adjournment  thereof,  either  upon  an  election  or  for  the 
decision  of  any  question  to  be  decided  by  vote,  and  deter- 
mine the  result.  Their  certificate  shall  be  prima  facie  evi- 
dence thereof,     (R.  S.  Sec,  3245d.) 

Section  8645.     The  court  or  judge  making  the  ap-  compenutioo 
pointment  of  inspector  may  fix  their  compensation,  and  re-   "*  imp"!""- 
quire  the  appHcants   for  their  appointment   to   secure  its 
payment;  but  the  corporation  shal!  be  liable  therefor  if  the 
meeting  by  vote  so  determines.     (R.  S.  Sec.  32456.) 

Section  8647.  Except  club-house  companies,  unless  Eieetiom. 
the  regulations  of  a  corporation  otherwise  provide,  an  an- 
nual election  for  trustees  or  directors  shall  he  held  on  the 
first  Monday  in  January  of  each  year.  When  for  any 
cause,  trustees  or  directors  are  not  elected  at  the  annual 
meeting,  or  other  meeting  called  for  that  purpose,  they  may 
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be  chosen  at  a  members'  or  stockholders'  meeting,  if  all  the 
members  or  stockholtlers  are  present  in  person  or  by 
proxies,  or  at  a  mceiir.g  called  by  the  trustees  or  directors, 
or  any  two  meml;er^  cir  stockholders,  notice  of  which  has 
been  given,  in  writing,  to  each  stockholder,  or  by  publica- 
tion for  ten  da\s  in  some  newspaper  printed  in  the  county 
where  the  corporation  is  situated,  or  has  its  principal  oiHce. 
Trustees  and  directors  in  all  cases  shall  continue  in  office 
until  their  successors  are  elected  and  qualilied.  (R.  S. 
Sec.  3246.) 

1.  Annual  meeting.  V.  Validity  of  election. 

II.  Notice.  VI.  Terms    and   qualifications 

III.  Voting  members.  of  directors. 

IV.  Voting  trusts.  VII.  Remedies. 

I.    Annual  Meeting, 

The  terms  "annual  meeting"  and  "annual  election"  used  in 
different  states  on  the  subject  of  the  elections  of  corporations  are 
practically  synonymous:  State  v.  Burial  Assctciation,  8  O.  C.  C. 
(N.  S.)  233,  18  O.  C.  D.  397. 

Under  regulations  wbich  fix  September  1st  as  the  date  of  the 
meeting  and  which  provide  that  if  for  any  reason  the  meeting 
cannot  be  held,  it  shall  be  held  at  any  lime  that  the  board  of 
directors  msy  determine,  the  fact  that  the  president  fixes  the  date 
of  the  meeting  and  sends  out  notice  thereof  does  not  invalidate 
the  election,  if  the  directors  and  stockholders  acquiesce  therein: 
Luttcrby  V.  Brewing  Co.,   12  O.  D.   (N.  P.)  67. 

If  a  corporation  incorporated  prior  to  the  present  constitution 
changes  the  time  of  electing  its  directors  after  the  adoption  of  the 
present  constitution,  such  change  shows  an  acceptance  of  the  new 
constitution  :  State,  ex  rel.  v.  Lakamp.  4  O.  C.  C.  257,  2  O.  C. 
D.  533. 

II.    NoricE. 

At  the  annuil  meeting,  any  lawful  business  may  be  trans- 
acted without  special  notice  thereof;  including  the  sale  of  the 
property  of  the  corporation  and  the  division  of  the  proceeds  thereof : 
Wiswell  V.  Church,  14  O.  S.  31. 

Notice  of  a  stockholders'  meeting,  llie  time  and  place  whereof 
arc  fixed  either  by  statute,  articles  of  incorporation,  or  regulations, 
is  not  necessary :     State  v.  Bonnell,  35  O,  S.  10. 

III.    Voting  Members. 

In  a  corporation  for  profit  the  power  of  voting  rests  in  the 
stockholders;  and  in  1  corporation  not  for  profit  it  rests  in  the 
members:     State  v.'  Life  Association,  3S  O.   S.  -'SI. 

A  member  of  a  corporation  must  be  understood  to  agree  to 
be  bound  by  the  acts  of  the  majority:  Goebel  v.  Brewing  Co.,  7 
0.  N.  P.  230.  3  O,  D.   {N.  P.)  377, 

IV,    Voting  Trvsts, 

As  to  the  \;i]iility  of  voting  trusts  and  agreements  for  vot- 
ing, see  Tavlor  v.  Exporting  Co.,  I>  O,  ITG;  Railway  v.  Statt  49 
O.  S.  Gti8;  Hafer  v.  Railway.  9  Dec.  Rep.  470.  14  Bull.  68;  Grif- 
fith V.  Jewett,  S  Dec-  Rep.  627,  15  Bull.  41B 

See,  also.  G.  C.  8G3I!  V. 

V.    Valibity  of  Election. 
Il  notice  has  been  given  for  the  annual  election  at  a  specified 
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ority  meet  and  adjourn  over  to  the  next  iiy  without  notice  to  the 
other  stockholders,  and  at  the  time  to  which  they  adjourn  they 
meet  and  elect  directors,  such  election  is  invalid  whether  the  in- 
junction remained  in  force  or  not ;     State  v,  Bonnell,  35  O.  S.  10, 

If  the  stockholders  agree  to  postpone  the  election  of  directors 
to  a  certain  hour,  an  election  held  previous  to  the  hour  at  which 
the  stockholders  adjourn  is  invalid:  State  v.  Smalley.  7  O.  C  C. 
400,  4  O.  C.  D.  653. 

The  fact  that  the  property  of  a  corporation  has  been  aoM  l^ 
its  receiver,  under  order  of  the  court,  does  not  prevent  the  stock- 
holders from  electing  directors:  .State,  ex  rel„  v.  Merchant,  37 
O.  S.  251. 

In  the  absence  of  specific  statute,  it  is  not  a  crime  to  vote 
more  than  once  at  an  election  of  a  private  corporation :  Lane  v. 
SUte,  39  O.  S.  312. 

Persons  who  are  acting  as  directors  of  a  corporation  cannot 
be  enjoined  in  equity,  even  in  connection  with  a  proceeding  in  (|UO 
warranto:  since  to  enjoin  the  directors  in  possession  from  acting 
before  other  directors  were  placed  in  possession  of  the  office  would 
leave  the  corporation  without  any  directors  to  control  its  action  or 
protect  its  interests :    Messinger  v.  Church,  6  Bull.  397. 

VI.    Terms  and  Qualifications  of  Director3. 

The  directors  must  hold  the  amount  of  stock  provided  for  by 
the  statutes  and  by-laws:  Bank  v.  Railway,  11  Dec.  Rep.  703,  20 
Bull.  15. 

Under  a  charter  which  provided  that  directors  should  con- 
tinue in  office  until  their  successors  were  elected,  it  was  held  that 
if  a  board  of  directors  performed  no  corporate  acts  for  sixteen 
years,  during  which  time  the  corporation  was  insolvent  and  was 
not  engaged  in  business  such  conduct  must  be  regarded  as  an 
abandonment  of  the  office:     Bartholomew  v.  Bentley,  1  0.  S,  37. 

Directors  have  no  power  to  vote  at  a  meeting  of  directors  by 
proxy:     Bank  v.  Architectural  Works,  30  Bull  382. 

If  less  than  a  quorum  of  the  directors  are  present,  and  the 
rest  of  the  directors  are  represented  by  proxy,  the  action  of  such 
board  is  invalid;  and  the  fact  that  the  minutes  of  such  meeting 
are  approved  at  a  subsequent  meeting  at  which  a  majority  of  the 
directors  are  present  does  not  render  such  transactions  valid;  Bai^ 
V.  Architectural  Works,  30  Bull.  382. 

Corporate  power  of  a  corporation  for  profit  is  to  be  exer- 
cised by  the  board  of  directors:  Railway  v.  Everett,  19  O.  C  C 
205,  10  O.  C  D.  493;  Morris  v.  Wedge  Co.,  69  Fed.  131,  B  O.  F. 
D.  170. 

VII.    Remedies. 

A  court  of  equitv  has  no  power  to  determine  in  a  collateral 
proceeding  who  are  tne  legally  elected  and  qualified  directors  at 
a  corporation:     Harrison  v.  Ellis,   15  O.  D.   (N.  P.)   501. 

A  court  of  equity  has  no  power  in  the  absence  of  statute,  to 
try  the  title  to  an  office  in  a  corporation  whether  public  or  private: 
HuIIman  v.  Honcorap.  5  O.  S.  237;  Burch  v.  Coan,  17  O.  D.  (N. 
P.)  563,  4  O.  L,  R.  731. 

Trustees  who  are  lawfully  elected  may  have  an  injunction 
to  prevent  trustees  who  were  not  lawfully  elected  from  inter- 
fering with  the  lawful  trustees  in  the  discharge  of  their  duties: 
Bartholomew  v.  Lutheran  Congregation,  35  0.  S.  567. 

Equity  will  not  give  an  injunction  to  prevent  the  holding  of 
an  election  to  fill  an  alleged  vacancy  in  the  office  of  director  of 
the  corporation,  on  the  ground  that  no  vacancy  exists.  The  remedy 
of  the  parties  is  to  try  the  title  to  such  office  by  quo  warranto: 
Hooe  v.  Hall,  9  O,  C.  C  654,  4  O   C.  D,  547. 

Section  8648.     A  corporation   formed  to  buy  or  sell   Life  of  m™. 
real  estate,  shall  expire  by  limitation  in  twenty-five  years   "^t^iJi,^' 
from  the  date  on  which  its  articles  of  incorporation  were 
issued  by  the  secretary  of  state.     (R.  S.  Sec.  3235.) 
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Section  8649.  If  within  twenty-four  years  from  the 
date  of  its  articles,  the  real  estate  of  such  a  corporation  is 
not  wholly  disposed  of,  its  directors  shall  at  once  bring 
an  action  against  it,  and  the  owners  of  liens  upon  such  real 
estate,  in  the  common  pleas  court  of  the  county  wherein 
such  realty  is  situated,  by  filing  a  petition  praying  for  its 
sale  as  therein  described.  Should  the  board  not  begin  such 
action  within  sixty  days  after  such  twenty-four  years  ex- 
pire, the  prosecuting  attorney  of  the  county  in  which  the 
realty  is  situated,  on  the  expiration  of  the  sixty  days  at 
once  shall  begin  and  prosecute  it.     (R.  S.  Sec.  3235.) 

un-  Section  8650.  Service  of  summons  upon  the  defen- 
dants, appraisement  and  sale  of  such  real  estate,  and  dis- 
tribution of  the  proceeds  of  the  sale  shall  be  made  as  pro- 
vided in  actions  of  foreclosure  of  mortgages  and  marshal- 
ling liens.  The  courts  may  allow  the  paintifT.  in  case  he  be 
the  prosecuting  attorney,  a  just  attorney  fee,  to  be  taxed 
with  the  costs  of  the  action.     (R.  S.  Sec.  3235.) 

Section  8651.  An  association  of  five  or  more  per- 
sons, resident  of  this  state,  who  are  associated  not  for 
profit,  but  as  the  principal  or  ruling  organization  over  sub^ 
ordinate  organizations,  associated,  not  for  profit,  and  hav- 
ing a  definite  location  or  place  of  business  in  the  state,  may 
be  incorporated,  having  its  location  or  principal  place  of 
business  therein,  without  naming  in  its  articles  of  incorpo- 
ration a  permanent  place  where  it  is  to  be  located,  or  its 
principal  business  transacted;  but  it  must  name  therein  the 
place  where  it  is  to  be  located,  or  its  principal  business 
transacted  at  the  time  of  incorporation,  with  the  name  and 
places  of  residence  of  its  then  principal  officers.  (R,  S. 
Sec.  3236.) 

A  corporation  for  profit  is  one  which  is  formed  to  make 
gains  in  business,  manufacturing,  and  the  like,  which  gains  are  to 
be  distributed  as  dividends  among  its  members:  Snyder  v.  Cham- 
ber ot  Commerce,  53  O.  S.  1, 

The  fact  that  a  corporation  has  a  capital  stock  does  not  indi- 
cate conclusively  that  it  is  a  corporation  for  profit:  Snyder  v.  Cham- 
ber of  Commerce,  53  O.  S.  1. 

The  fact  thai  a  corporation  is  formed  to  promote  the  pros- 
perity of  the  city  does  not  render  it  a  corporation  for  profit,  even 
though  the  financial  interests  of  the  members  of  the  corporation  may 
thus  be  benefited  incidentally:  Snyiler  v.  Cliamber  of  Commerce, 
S3  O.  S.  1. 

A  corporation  which  is  organized  as  a  club  for  the  purpose 
of  owning  a  club  house  al  which  the  members  could  procure  re- 
freshments at  reduced  prices,  is  a  corporation  not  for  profit:  Chcnev 
V.  Ketcham,  5  0.  N.  P.  1.3fl.  7  O.  D.  (N.  P.>   183, 

Section  8652.  When  such  association  changes  its  lo- 
cation or  the  place  where  its  principal  business  is  trans- 
acted, its  principal  officer,  under  its  seal,  if  it  has  one, 
countersigned  by  the  officer  acting  as  secretary  of  such  as- 
sociation, shall  certify  the  place  then  selected  as  its  loca- 
tion, or  where  its  principal  business   is  to  be  transacted, 
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with  the  name  of  its  principal  officers,  and  their  places  of 
residence,  to  the  secretary  of  state  of  Ohio,  which  certificate 
he  shall  record  for  public  use  in  the  records  of  his  ofHce. 
(R.  S.  Sec.  3236.) 

Section  8653.  The  subscribers  to  articles  of  incorpo-  Hembcn  o; 
ration  for  a  purpose  other  than  profit,  shall  have  them  ! 
copied  into  a  book  they  provide,  which  shall  be  the  property 
of  the  corporation.  Any  person  who  has  the  qualifications 
which  the  corporate  body  prescribes,  may  become  a  mem- 
ber thereof  by  sig^iing  his  name  to  such  copy.  (R.  S.  Sec. 
3241) 

A  corporation  not  for  profit  may  be  formed  irregularly  and 
lie  recognized  as  a  de  facto  corporation,  if  such  irregularity  is  not 
vital:  State,  ex  rel..  v.  Burial  Association,  8  O.  C  C.  (N.  S.)  233,  18 
O.  C.  D.  397. 

Section  8655.  Except  as  otherwise  provided,  a  ma- 
jority of  the  subscribers  to  articles  of  incorporation  not  for 
profit,  may  elect  not  less  than  five  trustees  for  such  corpora- 
tion, to  hold  their  offices  until  the  next  annual  meeting,  or 
until  their  successors  are  elected  and'  qualified.  {R,  S. 
Sec.  3240.) 

Cited;  State,  ex  rel.,  v.  Neff,  52  O.  S.  375. 

Trustees  who  are  elected  at  the  regular  meeting  are  at  least 
de  facto  trustees,  even  if  notice  of  such  meeting  was  not  given ;  and 
their  title  can  be  attacked  only  by  those  who  show  in  themselves 
a  better  right  to  such  office:  Presbyterian  Society  v.  Presbyterian 
Society,  25  O.  S.  128. 

Mutual  protection  associations  (see  G.  C.  9427,  et  seq.)  are  cor- 
porations not  for  profit,  and  are  subject  to  the  provisions  of  the 
General  Code  which  apply  to  corporations  not  for  profit:  State  v. 
Life  Association,  38  O.  S.  281. 

The  fact  that  a  corporation  has  a  capital  stock  does  not  pre- 
vent it  from  being  a  corporation  not  for  profit:  Snyder  v.  Chamber 
of  Commerce,  53,  O.  S,  1. 

The  trustees  of  a  corporation  not  for  profit  are  personally 
liable  for  its  debts,  even  if  it  has  a  capital  stock:  Snyder  v.  Chamber 
of  Commerce,  63  O.  S.  1. 

The  expression  "next  annual  meeting"  means  the  time  of  the 
next  annual  election  :  State,  ex  rel.,  v.  Burial  Association,  8  O.  C 
C  (N.  S.)  233,  18  O.  C.  D.  397. 

The  statutory  provisions  upon  the  subject  of  the  election  of 
officers  of  corporations  stiow  a  legislative  intent  that  such  terms 
shall  last  for  one  year:  Lutterby  v.  Brewing  Co.,  12  O.  D.  (N.  P.) 
67. 

Section    8659.    If    such   corporation    was   organized  Tmitea  ot 
prior  to  May  loth,  1902,  regulations  providing  that  its  trus-  SISS2rf'°ri 
tees  are  to  hold  office  during  life  may  be  adopted  at  an  an-  10  mv  loST 
nual  meeting,  or  a  special  meeting  of  the  association,  duly   '^ 
and  regularly  called.     But  notice  of  such  proposed  change 
shall  be  published  for  three  successive  weeks  in  some  news- 
paper published   and  of   general  circulation   at   the  place 
where  such  hospital  is  located.     (R.  S.  Sec.  3240.) 
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Section  8660.  The  corporate  powers,  business  and 
property  of  corporations  formed  under  this  title  shall  be 
exercised,  conducted,  and  controlled  by  the  board  of  di- 
rectors; or,  if  there  is  no  capital  stock,  by  the  board  of 
trustees.     (R,  S.  Sec.  3248.) 

I.  Cited.  VI.    Duties  of  directors. 

II.  Necessity.  A.    Good  faith. 

III.  Qualificatioiis.  B.     Care. 

IV.  Resignatioa  vil.    Transactions    with    cor- 
V.  Powers.  porations. 

A.    Control  of  business.      uiii     u..i...j  ^s  ,...;„„ 

C.    C="S«s'  ''°"'- 

D     Acceptance     of  ■''■  Insurable  interest. 

amendments.  ^I.  Notice.            ,    ,  ,     . 

E.  Other    classes    of  ^I^-  Irregular  and    defecUvc 

powers.  orKanization. 

F.  Ratification  XIII.    Remedies. 

G.  Estoppel. 

I.    Cited. 
Salt  Co.  V.  Salt  Co.,  II  O.  D.  (N.  P.)  34a 


A  corporation  does  not  come  into  existence  until  the  directors 
s  elected ;  State,  ex  rel.,  v.  Insurance  Co.,  49  O.  S,  440 ;  Cincin- 
ti  V.  Telephone  Co.,  2  O.  N.  P.  (N.  S.)  349,  15  0.  D.  (N.  P.)  43. 

III.    Qualifications. 


The  transferring  of  shares  on  the  slock  books  to  individuals 
to  make  them  eligible  as  directors  is  said  to  be  a  fraud ;  Manufac- 
turing Co.,  V.  Dougherty,  62  O.  S.  S89;  See  also  Bartholomew  v. 
Bentley,  1  O.  S.  37. 

In  the  absence  of  specific  statutory  authority,  it  is  not  neces- 
sary that  directors  should  be  stockholders:  State,  ex  rel.,  v.  Mc- 
Daniel,  22  O.  5.  354. 

While  a  director  who  ceases  to  own  stock  is  disqualified  to 
act,  if  he  in  fact  continues  to  act  he  is  at  least  a  de  facto  officer, 
and  contracts  and  chattel  mortgages  made  by  the  board  of  directors 
of  which  he  is  a  member,  are  good  as  against  collateral  attack; 
Campbell  v.  Bellman,  II  O.  C.  C.  3G0,  5  O.  C.  D.  389, 

A  director  who  made  an  executory  contract  to  sell  his  stock 
in  the  future  may  continue  to  act  as  such  director  until  the  title  to 
such  stock  is  transferred:  Kuhn  v.  Spice  Co.,  13  O.  C  C.  547,  7  O. 
C.  D.  289. 

A  director  in  an  associatioi 
seq.,  must  be  a  member  of  such  a 
ciation,  50  O.  S.  145. 

Where  stock  in  a  turnpike  corporation,  not  paying  dividends, 
was  assigned  by  sisters  to  their  brother  for  the  purpose  of  enabling 
him  to  be  elected  to  the  salaried  position  of  secretary  and  treasurer 
of  the  company,  and  he  thus  held  the  stock  for  many  years  and 
until  it  became  valuable,  he  will  not  be  heard  in  an  action  by  the 
sisters  for  an  accounting  to  piead  laches  or  tl:e  statute  of  limitations, 
but  under  the  evidence  in  this  case  a  trust  is  fastened  by  parol, 
and  an  accounting  wilt  be  ordered:  Bonnell  v.  Brown,  11  O.  C.  C, 
(N.  S.)  58,  20  O.  C  D.  712. 
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IV.    Resignation. 

Ceasing  to  exercise  the  functions  of  a  director  for  a  period 
of  sixteen  years,  while  the  corporation  was  insolvent  and  was  not 
doing  business  is  to  be  regarded  as  a  resignation  or  an  abandonment 
of  the  office;  Bartholomew  v.  Bentky,  1  O.  S.  37. 

That  the  disqualification  of  a  director  does  not  of  itself  affect 
his  office,  see  Slate,  ex  rel..  v,  Bryce,  7  O.  (pt.  2)  82.  (A  case  in- 
volvim;  a  trustee  of  the  Ohio  university.) 

See,  also,  III,  this  section. 

A  director  of  a  private  corporation,  who  ceases  to  be  a  stock- 
holder, is  to  be  regarded  as  at  least  a  de  facto  director  while  he 
continues  to  hold  office  as  a  director:  Campbell  v.  Bellman,  11  O.  C. 

C.  360,  5  O,  C.  D.  389. 

V.    Powers. 

A.  Control  of  Business.  The  business  of  a  private  corpora- 
tion for  profit  is  conducted  by  the  board  of  directors ;  WadswortB  v. 
Davis,  13  O.  S.  123 ;  Railway  v.  Everett.  19  O.  C.  C.  205,  10  O.  C 

D.  403;  Mitchell  v.  Wheel  Co.,  4  O.  N.  P.  (N.  S.)  609,  17  O.  D.  (N. 
P.)  483  (affirmed,  without  report.  Wheel  Co.  v.  Mitchell,  75  O.  S. 
639;)  Morris  v.  Wedge  Co.,  69  Fed.  131,  9  O.  F.  D.  170. 

The  majority  of  the  stockholders  act  through  the  board  of  di- 
rectors in  controlling  the  corporation  :  Straman  v.  Waterworks,  8 
O.  C.  C.  89,  4  O.  C.  D.  339. 

An  order  made  by  the  directors  forfeiting  stock  for  non-pay- 
ment of  assessments  is  said  to  operate  as  a  fraud  upon  the  credit- 
ors of  a  corporation  or  other  persons  dealing  with  it  who  rely  upon 
the  subscription  of  such  stockholders :  Upson  v.  Stone  Quarry  Co., 
4  Dec.  Rep.  547,  2  Clev.  L,  Rep.  355. 

B.  Discretionary  character  of  power.  The  method  of  control- 
ling the  business  of  a  corporation  is  to  a  targe  extent  within  the 
honest  discretion  of  the  directors:  Sims  v.  Railroad,  37  O.  S.  556; 
Kuhn  v.  Spice  Co.,  13  O.  C.  C  M7,  7  O.  C.  D.  289. 

The  power  of  the  directors  is  not  without  limitations  or  re- 
strictions; it  is  discretionary  within  the  limits  of  the  statutory  grant 
of  power:  Beatty  v.  Knowles,  29  U.  S.  (Pet.  4)  152,  1  O.  F.  D. 
348. 

The  courts  will  not  interfere  with  the  manajtement  of  the  cor- 
porate business  in  the  absence  of  fraud,  bad  faith,  or  actions  in 
excess  of  the  powers  of  the  corporation :  Railway  v.  Railway,  13 
O.  S.  544 ;  Sims  v.  Railroad.  37  O.  S.  556 ;  Kuhn  v.  Spice  Co.,  13 
O.  C.  C.  547,  7  O.  C.  D,  289 ;  Coss  v.  Lodge  of  Elks.  4  O.  C  C 
(N.  S.)  II.  14  O.  C.  D.  36;  Schone  v.  Building  4  Saving  Co.,  4 
O.  N.  P.  216,  6  O.  D.  (N.  P.)  246. 

Even  if  the  directors  of  the  corporation  are  selling  goods  be- 
low cost,  such  action  is  within  their  discretionary  power,  and  the 
court  will  not  interfere  at  the  instance  of  stockholders  who,  are 
themselves  owners  of  a  competitive  business  ;  Kuhn  v.  Spice  Co.,  13 
O.  C.  C.  647,  7  O.  C.  D.  289. 

A  board  of  directors  may  sell  all  of  the  unsubscribed  stock  of 
the  corporation  to  one  person  who  pays  value  therefor,  a  part 
of  which  is  to  be  the  discharge  of  a  debt  owing  in  good  faith  from 
the  corporation  to  the  purchaser,  in  part  in  property  at  a  fair  value, 
and  in  part  bv  the  note  of  such  purchaser :  Sims  v.  Railway,  37  O. 
S.  5.56. 

The  increase  and  reduction  of  the  capital  stock  of  a  corpora- 
tion is  controlled  by  statute,  and  h  not  within  the  powers  of  the 
directors  of  the  corporation :  Manington  v.  Railway,  9  O.  N.  P. 
(N.  S.)  fill.  20  0.  D.  (N.  P-)  468. 

For  increase  or  reduction  in  capital  stock,  see  G.  C.  8698  to 
870(1. 

Directors  are  not  re>pi)iisihle  where  in  tJood  faith,  they  have, 
without  authority,  incre.ised  the  capital  stock  of  the  corporation 
.iiid  have  sold  it  for  twenty  cents  on  the  dollar,  the  same  being 
Ihr  highest  price  r)litainal>le.  and  as  evcni.s  prove,  more  than  the 
st<H:k  W.1S  worth:  Peter  v.  Manufacturing  Co.,  56  O.  S.  181. 
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C.  Coolracts.  The  directors  of  a  corporation  have  ordinarily 
power  to  make  contracts  on  behalf  of  the  corporation  within  the 
scope  of  the  corporate  business;  and  they  have  the  power  to  re- 
nounce a  contract  on  behalf  of  the  corporation,  and  to  render  the 
corporation  liable  for  damages  by  reason  of  such  renunciation. 
The  secretary  has  no  power  to  renounce  on  behalf  of  the  corpora- 
tion :    Belting  Co.  v.  Gibson,  68  O.  S.  442, 

The  trustees  of  a  corporation  not  tor  profit  have  no  power 
to  convey  the  realty  of  the  corporation  without  the  consent  of  the 
members  of  such  corporation,  and  without  authority  from  a  court 
of  competent  jurisdiction:  Sunday-School  Association  v.  Epsy,  17 
O.  C.  C.  524,  9  O.  C.  D.  695. 

The  directors  have  power  to  give  promissory  notes  on  behalf 
of  the  corporation:  Morris  v.  Wedge  Co..  69  Fed.  131,  9  O.  F.  D. 
170. 

The  directors  have  autliority  to  Rive  or  to  authorize  cognovit 
notes.  The  president  of  the  corporation  has  no  power  to  make 
such  notes  by  virtue  ol  his  office;  Foundry  Co.  v.  Chesbrough,  18 
O.  C.  C.  783,  6  O.  C.  D.  670. 

The  directors  alone  have  power  to  rescind  a  lease  if  the  con- 
sent of  a  certain  per  cent,  of  the  stockholders  is  necessary  to  make 
such  lease:     Henry  v.  Railway.  2  O.  N.  P.  118,  5  O.  D.  <N.  P.)  41. 

Under  this  and  the  following  section,  the  directors  have  power 
to  borrow  money  and  to  give  a  mortgage  upon  property  belonging 
to  the  corporation  to  secure  such  debt :  Railway  v.  Everett,  19 
O.  C  C.  205,  10  O.  C.  D,  493. 

If  the  board  of  directors  appoints  an  executive  committee  to 
act  between  the  meetings  of  such  board  and  to  incur  debts  for 
current  expenses,  such  committee  has  no  power  to  bind  the  corpora- 
tion by  a  mortgage  for  current  expenses:  Bank  v.  Iron  Co.,  11 
Dee.  Rep.  904.  30  Bull.  382. 

]f  the  directors  have  transferred  property  of  the  corporation 
without  authority,  and  in  fraud  of  the  creditors  or  stockholders  of 
such  corporation,  they  may  recover,  such  property,  if  it  has  not  been 
transferred  to  one  who  took  in  Rood  faith,  for  value,  and  without 
notice :  Goodin  v.  Canal  Co.,  18  0.  S.  169, 

An  officer  of  a  bank  has  no  implied  authority  lo  borrow  money ; 
but  such  authority  must  be  shown  to  have  been  conferred  in  some 
way  by  the  board  of  directors:  Armstrong  v.  Bank,  152  U.  S.  346, 
7  O.  F.  D.  499, 

D.  Acceptance  of  amendments.  It  is  said  in  Railway  v. 
Hatch,  12  Dec.  Rep.  501.  J  D.  81,  that  the  directors  have  power  to 
accept  an  amendment  to  the  charter  of  the  corporation. 

For  amendments  to  articles  of  incorporation,  see  G.  C,  8719  to 
8723. 

E.  Other  classes  of  powers.  Directors  have  power  to  bring 
suit  on  behalf  of  the  real  stockholders  of  the  corporation  to  have 
unauthorized  over  issues  of  stock  declared  invalid :  Robinson  v. 
Railway,  5  O.  N.  P.  ■>:'3.  7  O.  D.  (M.  P.)  312. 

Directors  who  have  authority  to  provide  for  the  sale  of  bonds 
of  a  corporation  may  authorize  a  committee  to  make  such  sale,  or 
ihey  may  give  such  aulhnrity  to  the  president  and  secretary;  or  they 
may  employ  a  broker.  In  the  absence  of  specific  authority,  the 
broker  c.innot  he  authorized  In  sell  the  stock  for  less  than  par: 
Railway  v.  Everett,  15  O.  C.  C.  181.  8  O.  C.  D.  210. 

The  board  of  directors  have  general  authority  to  dispose  of  the 
assets  of  the  enrporation  for  the  purpose  of  winding  up  its  affairs, 
such  corporation  having  gone  out  of  business  with  the  general  con- 
*i'nt  of  the  parties  iiilereslcd  therein  :  Roth  v.  Building  &  Loan  Co.. 
13  O.  D.  (N.  v.)   151. 

If  a  corporation  is  insolvent,  the  directors  are  bound  to  con- 
vert the  assets  into  mrmev  nnd  to  pav  tiie  debts  in  accordance  with 
tl  eir  rrioriiv:    fln-.;cv  v'Cvcle  Co..  20  O.  C.  C.  19,  10  O.  C.  D.  717. 

For  thi-  dis-^nlntinn  of  a  corporation,  see  G.  C.  8738  to  8743,  and 
ll!i:;f  to  lll'TH. 

.As  to  tlic  right  of  a  stockholder  to  compel  an  accounting  from 
a  trustee  who  has  bt-en  appoiuiod  liv  the  directors  to  wind  up  the 
affairs  of  the  ci>rpor.ilion.  see  Reeder  v.  Wade.  2  C.  S.  C.  R.  19. 
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A  deed  describing  the  grantors  as  a  corporation,  but  executed 
by  the  president  of  the  corporation,  in  his  own  name  and  under 
his  own  sea],  does  not  pass  the  legal  title  from  the  corporation : 
Hatch  V.  Barr,  1  O.  172. 

An  insolvent  corporation  with  no  expectation  of  continuing  its 
business  cannot  rightfully  be  obliged  to  secure  or  pay  debts  of  its 
directors,  or  debts  i[i  which  such  directors  are  liable  collaterally; 
Ford  V.  Lamsen.  17  O.  C.  C.  539.  9  0.  C.  D.  374. 

A  by-law  not  passed  by  the  directors  may  become  valid  b^ 
acquiescence  (herein  by  the  members :  Stafford  v.  Bank,  16  O.  C  C 
50,  8  O.  C.  D.  483  (affirmed,  Stafford  v.  Bank,  61  O.  S.  160)  ;  Hagcr- 
man  v.  Savings  Association,  26  O.  S.  186. 

F.  Ratification.  The  act  of  the  board  of  directors  in  prosecut- 
ing an  action  is  ratification  of  the  act  of  the  president  in  bringing 
it,  whether  it  was  authorized  by  the  board  in  the  first  instance  to 
bring  it  or  not:     Kalb  v.  Bank,  21  O.  C.  C.  1,  11,  O.  C.  D.  437. 

A  resolution  which  purports  to  ratify  or  approve  all  the  acts 
of  the  officers  and  directors  does  not  operate  as  a  ratification  of  the 
unauthorized  and  unlawful  acts  of  which  the  stockholders  had  no 
knowledge:  Coal  &  Iron  Co.  v.  McManigal,  6  O.  N.  P.  (N.  S.)  193, 
18  O.  D.  (N.  P.)  323.    . 

G.  Estoppel.  If  the  directors  dispose  of  the  property  and 
divide  the  proceeds  among  the  stockholders,  stockholders  who  ac- 
cept such  proceeds  with  knowledge  of  their  source  are  estopped  from 
attacking  the  validity  of  the  transaction  thereafter:  Larwill  v. 
Burke.  19  O.  C.  C  449,  10  O.  C.  D.  605, 

VI.  Duties  of  Directchis. 
,A.  Good  Faith.  The  directors  of  a  corporation  are  bound 
to  exercise  perfect  good  faith  in  dealing  with  its  affairs:  Peter 
V.  Manufacturing  Co.,  50  O.  S.  181;  Railway  v.  Kleybolte.  5  O.  N. 
P.  (N.  S.)  536,  18  O.  D,  (N.  P.)  141  (affirming  Kleybolte  v. 
Railway,  1  Hosea,  38);  Railway  v,  Burke,  10  Dec.  Rep.  136,  19 
Bull.  27. 

Equity  will  not  interfere  by  an  injunction  or  by  the  appoint- 
ment of  a  receiver,  if  the  directors  are  acting  in  good  faith,  even 
though  their  acts  may  be  in  some  respects  in  excess  of  their  au- 
thority: Building  &  Savings  Co.  v.  Rehn,  6  O.  N.  P.  185,  8  0. 
D.  (N.  P.)  594. 

If  the  promoters  of  a  corporation  become  directors  and  sell 
property  owned  by  them  to  the  corporation  for  three  times  its 
actual  value,  this  is  a  fraud  upon  the  corporation  even  if  other 
directors  also  voted  for  such  purchase:  Bank  v.  Miller.  1  O.  C. 
C.  (N.  S.)  569,  14  0.  C.  D.  198. 

B.  Care.  To  the  directors  of  a  bank  are  committed  the  gen- 
eral management  and  supervision  of  its  affairs,  but  they  are  author- 
ited  to  appoint  a  cashier  and  confer  upon  him  the  usual  powers 
pertaining  to  such  an  office,  and  to  him  may  be  properly  confided 
the  custody  of  the  money,  securities  and  valuable  papers  of  the 
bank,  and  the  supervision  of  its  books  and  accounts;  and  while 
this  does  not  absolve  the  directors  from  the  duty  of  reasonable 
supervision  and  the  exercise  of  that  degree  of  care  which  is  exer- 
cised by  ordinarily  careful  and  prudent  men,  acting  under  similar 
circumstances,  yet  they  are  not  insurers  of  the  fidelity  of  the 
cashier  and  other  agents  whom  they  have  appointed ;  and  where 
such  directors  act  in  good  faith,  and  with  ordinary  care  as  defined 
above,  they  are  not  responsible  for  losses  resulting  from  the  wrong- 
ful acts  or  omissions  of  such  cashier  or  other  agents,  unless  the 
toss  is  a  consequence  of  their  own  neglect  of  duty:  Mascn  v. 
Moore,  73  O.  S,  275;  see,  to  the  same  effect,  Robinson  v.  Railway, 
13  O.  D.  (N.  P.)   1;  Baldwin  v.  Egan,  5  O.  L.  R.  476, 

As  to  the  degree  of  care  required  of  officers,  see  Kalb  v. 
Bank.  21  O.  C  C  1,  11  O.  C,  D,  437. 

For  the  liability  of  the  treasurer  of  a  beneficial  association 
who  has  deposited  trust  funds  in  a  reputable  bank  to  his  credit  as 
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trustee,  who  has  not  mingled  them  with  his  own  funds,  and  who 
has  acted  without  negligence  and  in  good  faith,  see  Beneficial  Asso- 
ciation V.  Person,  3  O.  C.  C.  84,  2  O.  C.  D.  48. 

VII.    Transactions  with  Corporations. 

A  transaction  entered  into  by  the  corporation  and  a  director, 
in  which  such  director  represents  the  interest  of  the  corporation 
as  well  as  his  own,  and  does  not  make  full  and  fair  disclosure  of 
the  circumstances  of  the  transaction  to  the  other  directors  or  offi- 
cers, and  allows  them  to  care  for  the  interests  of  the  corporation 
in  such  transaction,  is  voidable ;  Browne  v.  Board  &  Paper  Co., 
«  O.  N.  P.  254,  9  O.  D.  (N.  P.)  481;  Coal  &  Iron  Co.  v.  McMani- 
ga],  6  O.  N.  P.  (N.  S.)  193,  18  O.  D.  (N,  P.)  323, 

Whether  a  director  of  a  corporation  could  purchase  its  prop- 
er^ at  a  foreclosure  sale  was  discussed  in  Secor  v.  Rolling  Co., 
.1  0.  N.  P.  100,  1  O.  D.  (N.  P.)  80.  , 

A  contract  between  a  corporation  and  a  director  is  said  not 
to  be  void  as  a  matter  of  law,  but  to  be  voidable  if  it  is  shown  to 
be  unfair:  Browne  v.  Board  &  Paper  Co.,  20  O.  C.  C.  351,  II 
0.  C.  D.  102  (reversing  Browne  v.  Paper  Co,,  6  O.  N.  P.  254, 
S  O.  D.  (N.  P.)  48i). 

The  burden  of  establishing  the  character  of  the  contract  rests 
upon  the  officers  who  have  dealt  with  the  corporation  to  their  own 
personal  advantage:  Board  &  Paper  Co.  v.  Veiser,  17  O.  D.  (N. 
P.)  261,  4  O.  L.  R,  539. 

A  contract  between  two  corporations  is  not  invalid  on  the 
ground  that  a  minority  of  the  directors  of  one  corporation  are 
directors  in  the  other:    Rolling  Stock  Co,  v.  Railroad,  34  O.  S.  450. 

Stock  which  is  issued  to  a  director  for  the  nominal  consider- 
ation of  one  dollar  may  be  declared  void  in  the  hands  of  such 
director;  Straman  v.  Waterworks  Co,,  8  O,  C.  C.  89.  4  0.  C.  D. 
339. 

An  officer  of  a  corporation  may  also  act  for  a  competing 
corporation,  If  by  the  terms  of  his  employment  it  is  not  necessary 
that  he  give  his  entire  time  to  the  company  who  first  employed 
him:  Coal  and  Iron  Co,  v,  McManigal,  6  O,  N.  P.  (N.  S.)  193, 
18  O.  D.  (N.  P.)  3-2a 

That  a  promoter  of  a  corporation  may  make  a  valid  contract 
to  secure  to  a  third  person  an  office  in  the  prospective  corporation, 
see  Magill  v.  Rendigs,  12  O.  D.  (N.  P.t  558. 

VIII.    Method  of  .\ction. 

The  corporate  powers  of  the  corporation  must  be  exercised 
by  the  board  of  directors  as  a  whole :  State,  ex  rel.,  v.  Railway, 
e  O.  C  C.  412,  3  O.  C.  D.  516. 

The  separate  actions  of  the  various  members  of  the  board  of 
directors  cannot  in  legal  effect  be  regarded  as  the  action  of  the 
board:  Schott  v.  Insurance  Co.,  7  O.  N.  P.  (N.  S.)  548,  19  O,  D, 
(N.  P.)  249  (affirmed.  Insurance  Co.  v,  Schott,  11  O,  C,  C,  (N.  S.) 
401,  20  p,  CD.  656)  ;  Bank  v.  Iron  Co.,  2  O.  L,  R.  563. 

The  action  of  less  than  a  quorum  of  a  board  of  directors 
renders  the  transaction  voidable:  Goebel  v.  Brewing  Co.,  7  O.  N. 
P.  230.  2  O.  D.  (N.  P.)  377. 

Such  action  is  not  invalid  as  a  matter  of  law;  and  it  may 
subsequently  be  ratified  hy  proper  aulhority:  Rolling  Stock  Co., 
V.  Railroad,  34  0.  S.  450. 

Directors  cannot  vole  by  proxy;  Bank  v.  Iron  Co.,  11  Dec. 
Rep.  904,  30  Bull.  3t'-3. 

The  approval  by  a  board  of  directors  at  which  a  quorum  is 
present,  of  the  minutes  of  the  meeting  at  which  less  than  a 
quorum  was  present,  and  absent  directors  voted  by  proxy,  cmnot 
be  regarded  as  a  ratification  of  what  was  done  at  such  meeting, 
since  such  approval  must  be  given  if  the  record  shows  in  fact  what 
happened  at  such  former  meeting:  Bank  v,  iron  Co.,  11  Dec.  Rep, 
n04.  30  Bull,  382, 

,  As  to  the  power  of  the  bnard  of  dirccturs  t-i  appnint  an  ex- 
ecutive coramillee,  and  the  power  of  siu-h  ccimmittee,  sec  Rank 
v.  Iron  Co.,  11   Dec.  Rep.  mj,  30  Bull,  W-', 
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An  order  or  resolution  of  a  board  of  directors  will  be  so 
construed  as  to  be  consistent  with  their  action  on  similar  matters 
at  the  same  meeting.  A  resolution  which  authorizes  the  president 
of  the  corporation  "to  dispose  of"  "said  bonds"  may  by  the  con- 
text be  shown  to  authorize  delivery  in  performance  of  a  former 
sale  of  a  part  of  such  bnnds ;  and  not  to  authorize  the  sale  of 
the  rest  thereof :  Railroad  v.  Everett,  19  O.  C.  C.  206,  10  O.  C.  D. 
493. 

The  acts  of  a  board  of  direciors  at  a  meeting  of  which 
notice  was  given  to  three  out  of  live  directors  were  upheld  as 
against  a  creditor  of  the  corporation,  the  act  complained  of  being 
the  giving  of  a  note  and  mortgage  to  secure  a  legal  obligation 
of  the  corporation,  and  the  other  directors  acquiescing  in  such 
transaction :    Bank  v.  Flour  Co.,  41  0.  S.  552. 

IX.    Personal  Liabilety  of  Directobs. 

The  officers,  agents  and  employes  of  the  corporation  who 
exercise  powers  not  granted  to  the  corporation  to  the  damage  of 
third  persons,  are  liable  in  damages  to  such  third  persons;  ana  also 
the  stockholders  of  such  corporations  who  authorize  such  unlaw- 
ful acts  are  also  liable:  Lawler  v.  Walker,  18  O.  151;  Kearny  v. 
Buttles,  1  O.  S.  363;    Medill  v.  Collier,  16  O.  S.  599. 

Negligence  of  directors  which  results  in  the  loss  of  fun<!s 
of  the  corporation  renders  such  directors  liable  therefor;  Miesse 
V.  Loren,  5  O.  N.  P.  307,  8  O.  D.   (N.   P.)   448. 

Stockholders  maj-  have  a  right  of  action  for  a  loss  of  corpo- 
rate funds,  if  the  officers  in  charge  of  the  corporation  refuse  to 
maintain  such  action;  Robinson  v.  Railwav,  5  O.  N.  P.  2B3,  7  O.  D. 
(N.  P.)  312;  Miesse  v.  Loren.  5  0.  N.  P.  307,  8  O.  D.  (N.  P.) 
446. 

Where  the  directors  of  a  national  bank  have  violated  the 
provisions  of  the  national  banking  act,  to  the  damage  of  the  bank 
and  its  shareholders,  and  the  bank  fails  upon  request  to  bring 
action  against  such  directors  for  the  recovery  of  such  damages, 
an  action  may  be  maintained  for  that  purpose  by  a  shareholder; 
such  action  must  be  brought  by  such  shareholder  on  behalf  of  him- 
self and  all  the  other  shareholders,  the  bank  must  be  made  a  party, 
the  judgment  must  he  in  its  favor,  and  the  proceed;  of  such  judg- 
ment-will  inure  to  the  common  benefit  of  all  the  shareholders  alike. 
Such  action  may  he  brought  in  a  state  court.  In  such  case  a 
shareholder  cannot  maintain  such  action  for  his  benefit  alone 
while  the  bank  is  a  going  concern,  and  has  not  been  dissolved 
by  proper  action  hy  the  comptroller  of  the  currency  in  a  federal 
court:    Zinn  v.  Baxter,  65  O,   S.  341. 

That  a  pledgee  of  shares  of  stock  in  a  corporation,  to  whom 
the  legal  title  has  not  been  transferred,  cannot  maintain  an  action 
against  the  directors  for  improper  manigement  of  the  affairs  of 
the  corporation  or  loss  of  its  funds  through  negligence,  see  Barnes 
V.  Swift.  11  Dec.  Rep.  321,  26  Bull.  110. 

One  who  has  sold  his  slock  in  a  corporation  cannot  main- 
tain an  action  in  equity  against  the  directors  or  officers  of  the 
corporation  or  against  the  corporation  to  recover  monev  which  was 
unlawfully  expended  by  them  while  he  was  a  =tnckholder:  Dissette 
V.  Publishing  Co..  !>  O,  C.  C.  (N.  S.)  IIP,  19  O.  C.  D.  168;  see.  also 
Zinn  v.  Baxter.  65  O.  S.  .141. 

EHrectors  are  personally  liable  where  they  have  signed  in 
such  a  way  as  to  import  a  personal  liability  without  anything  in 
the  contract  to  rebut  such  apparent  intention :  Titus  v,  Kyle,  10 
0.  S.  444. 

A  change  in  the  business  of  a  corporation,  which  is  acqui- 
esced in  by  the  stockholder',  docs  not  render  the  directors  liable 
personally  for  the  los-ics  resulting  therefrom :  B^ind  v.  Poe,  12 
O.  C.  C.  2fil.  4  O.  C.  D.  Ifi, 

The  liibility  of  directors  is  frcquentlv  com"arcd  In  that  of 
of  trustees:  Larwill  v.  Burke,  19  O,  C.  C.  -S13.  10  O.  C.  D.  60,^,; 
Meisse  v,  Loren.  4  O.  N.  P.  100,  r,  O.  D,  CS.  F.)  2.V. 
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The  property  of  an  insolvent  corporation  has  been  said  to  be 
a  trust  fund  in  the  hands  of  its  directors  for  the  benefit  of  the 
creditors  of  the  corporation,  and  for  the  benefit  of  the  Stock- 
holders thereof;  Goodin  v.  Canal  Co..  18  O.  S.  169;  Rouse  v. 
Bank,  40  O.  S.  493;  Hamilton  v.  Coal  Co.,  13  O.  C.  D,  637; 
Meisse  v.  Loren,  4  0,  N,  P.   100,  6  O,  D.   (N.  P.)   258. 

A  corporation  is  said  to  hold  the  corporate  property  as  a 
trustee  for  the  creditors  and  the  members  of  the  corporation: 
Taylor  v.  Exporting  Co.,  5  O.  162;  Bank  v.  Manufacturing  Co., 
67  O.  S.  306;  Meisee  v.  Loren.  4  O.  N.  P.  100,  6  O.  D.  (N.  P.) 
258 ;  Egbert  v.  Building  Association,  8  O.  N.  P.  507,  9  O.  D.  (N.  P.) 
646. 

X.     Insurable  Inteiiest. 

A  corporation  is  said  to  have  no  insurable  interest  in  the 
lives  of  its  directors,  unless  they  are  indebted  to  it:  Insurance  Co. 
V.  Schott.  11  O.  C.  C  (N.  S,)  401,  20  O.  C.  D,  656  (affirming  Schott 
V.  Insurance  Co..  7  O.  N,  P.  (N.  S.)  548,  19  O.  D.  (N.  P.)  249). 

On  the  other  hand,  a  corporation  is  said  to  have  an  insurable 
interest  in  the  life  of  a  director  who  is  also  the  vice  president 
and  manager  of  the  corporation,  and  upon  whose  personal  ability 
and  skill  the  success  of  the  corporation  depends:  Insurance  Co. 
v.  Glass  Co.,  13  O.  C.  C.  (N.  S.)  229  21  O,  C,  D.  676;  see,  upop 
the  same  question.  Glass  Co.  v.  Insurance  Co.,  13  0.  C.  C.  (N.  S.) 
240,  21  0  C.  D.  665. 

XI.    NoncE. 

A  director  who  is  dealing  with  the  property  of  the  corpora- 
tion on  his  own  account  is  charged  with  knowledge  of  the  action 
taken  by  the  board  of  directors  at  a  meeting,  although  he  was 
not  then  present:    Gas  Co.  v.  Reis.  54  O.  S.  549. 

The  personal  knowledge  of  two  directors  of  a  corporation 
is  not  notice  to  the  directors  as  a  board :  Railroad  v.  Everett.  19 
O.  C.  C.  205.  10  0.  C.  D.  493.  (In  this  case  the  directors  knew 
that  the  president  had  made  a  contract  without  authority  from  the 
board  of  directors.) 

Notice  to  a  director  is  notice  to  the  corporation  only  when 
he  is  actine  as  director  and  on  behalf  of  the  corporation:  Camp- 
bell V.  Bank.  1  D.  285  (affirmed  on  other  points,  Campbell  v.  Bank, 
10  O.  S.  337.) 

The  payee  of  a  note,  who  has  the  same  discounted  at  a  bank 
of  which  he  is  a  director,  is  not  acting  as  director,  and  his  personal 
knowledge  of  a  counterclaim  is  not  to  he  imputed  to  the  board  of 
directors;  Campbell  v.  Bank,  1  D.  285  (affirmed  on  other  points, 
Campbell  v.  Bank,  10  O.  S,  327). 

The  knowledge  which  a  director  has  of  facts  which  it  is  to 
his  private  interest  to  keep  from  the  corporation  is  not  notice 
to  the  corporation:  Antioch  College  v.  Carrol.  11  Dec,  Rep.  220, 
96  Bull.  289. 

Actual  knowledge  on  the  part  of  the  board  of  directors  that 
the  vice  president  of  a  bank  is  actually  managiiii;  such  bank,  mak- 
ing loans  and  borrowing  money  on  the  credit  of  such  bank,  together 
with  acquiescence  in  such  conduct,  prevents  the  bink  from  claim- 
ing subsequentiv  that  such  loans  to  the  bank  were  in  excess  of 
his  authority;  'Armstrong  v.  Bank.  83  Fed.  556.  27  C  C.  A.  601, 
10  0.  F.  D.  600. 

Persons  who  deal  with  a  corporation  are  bound  to  know  the 
power  of  such  corporation,  but  they  are  not  charged  with  knowl- 
edge of  the  fact  that  the  board  of  directors  does  not  meet;  that 
it  does  not  take  any  active  interest  in  the  business,  and  that  the 
president  and  secretary  are  nctuallv  manauing  the  business:  Bosche 
v.  Horse  Co.,  14  O.  C,  C.  289,  7  O.  C.  D.  .174. 

XII.      IrHEGULAE    and    DEFECTn-E    ORGANIZATION. 

While  irregularities  in  oreanizins  a  corporation  do  not  ren- 
der the  directors  personally  liable,  they  are  liable  if  such  irregular 
organization  was  a  part  of  a  scheme  to  defraud   those  who  dealt 
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with  such  corporation  or  extended  credit  to  it:     Bartholomew  v. 
Bentley,  1  O.  S.  37. 

Irregularities  in  the  organization  of  a  board  of  directors, 
which  are  not  vital  will  not  be  ground  for  ousting  such  board  by 
proceedings  in  quo  warranto,  but  the  court  may  require  such  or- 
ganization to  be  perfected:  State  v.  Burial  Association,  8  O.  C.  C. 
(N,  S,)  233,  18  0,  C.  D.  397. 

If  a  petition  is  liled  by  a  policy  holder  in  a  mutual  life  assO' 
ciation,  whereby  he  seeks  relief  in  equity  for  alleging  fraud  and 
breach  of  trust  on  the  part  of  the  secretary  in  misusing  proxies,  in 
thus  securing  the  election  of  directors  fn'endlv  to  his  interest  and 
in  securing  for  them  a  contract  which  was  unduly  favorable  to 
himself  and  injurious  to  the  rights  of  the  corporation,  equity  has 
jurisdiction  to  hear  and  determine  such  questions  of  fraud,  although 
the  validity  of  the  election  of  the  directors  may  be  involved  inci- 
dentally:   Burch  V.  Coan,  17  O.  D.  (N-  P.)  563;    4  O.  L.  R.  731. 

If  the  stockholders  of  a  corporation  do  not  object,  a  creditor 
of  a  corporation  cannot  be  heard  to  object  on  the  ground  that  a 
director  was  elected  by  the  votes  of  those  who  were  not  author- 
ized to  vote  at  such  election :  Ravmond  v.  Railway,  10  Dec.  Rep. 
416,  21  Bull,  103. 

XI II.    Remedies. 

A  stockholder  may  proceed  in  equity  to  compel  the  directors 
or  the  stockholders  of  the  corporation  who  have  made  improper 
use  of  the  assets  of  the  corporation  to  account  therefor  and  to 
restore  the  assets  which  they  have  wrongfully  diverted  to  their 
own  use :  Taylor  v.  Exporting  Co..  5  O.  162. 

Equity  will  compel  directors  who  have  anpropriated  part  of 
the  assets  and  transferred  the  rest  to  another  corporation  to  ac- 
count therefor,  and  it  will  set  aside  such  transfer:  Shaw  v.  In- 
stallation Co..  10  Dec  Rep.  233,  19  Bull  292. 

If  the  directors  of  a  corporation  are  about  to  sell  unissued 
stock  at  auction  to  the  highest  bidder,  such  sale  will  not  be  en- 
joined on  the  sole  ground  that  the  directors  expect  to  sell  such 
stock  to  purchasers  who  will  vote  for  such  directors :  Lotnis  v. 
Dexter,  10  Dec.  Rep.  287.  20  Bull.  5. 

An  action  against  directors  for  misconduct  in  office  will  be 
barred  by  lapse  of  time.  While  for  some  purposes  they  are  re- 
garded as  trustees,  they  are  not  trustees  within  the  meaning  of 
the  rule  that  limitation  does  not  run  in  f:ivor  of  the  trustee  until 
he  has  expressly  disavowed  his  interest:  Larwill  v.  Burke,  19  O. 
C.  C.  449,  10  0.  C  D.  579. 

In  an  action  against  a  corporation  upon  lis  bonds  the  personal 
liability  of  the  directors  and  stockholders  for  issuing  an  excessive 
enforced:     Raymond  v.  Railway,   10  Dee.  Rep.  103.  21  Bull.  367. 

Section  866i.     A  majority  of  such  directors  must  be   ^ 
citizens  of  this  state.     All  directors  and  executive  officers   i 
shall  be  hoWers  of  stock  of  the  company  for  which  they  ' 
are  chosen,  in  an  amoimt  to  be  fixed  by  the  by-laws,  and 
trustees  of  corporations  must  be  members  thereof,     (R.  S. 
Sec.  3248.) 

If  stock  is  transferred  to  persons  who  are  not  the  real  owners 
thereof,  for  the  purpose  of  qualifyins  them  as  directors,  such 
transfer  is  fraudulent:  Bartholomew  v,  Bentlev.  1  O.  S.  37;  Manu- 
facturing Co,  V.  Daugherty,  62  O.  S,  589. 

Under  a  statute  which  provides  that  the  directors  must  be 
residents  of  the  state,  but  does  not  reiuirc  them  to  be  stockhold- 
ers, it  is  not  necess:iry  that  the  directnrs  should  own  slock  in 
the  corporation:    State,  ex  rel.,  v.  McDaniel.  22  O.  S,  3-5^. 

A  director  in  an  association  which  is  organized  under  G.  C, 
9593,  el  seq,.  must  he  ,1  member  thereof:  State,  ex  rel.,  v.  .\ssn- 
ciation,  50  O-  S    145 
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Under  this  section,  a  director  must  be  a  stockholder,  and 
quo  warranto  will  lie  to  test  the  title  to  the  office  of  director  of 
one  who  was  not  a  stockholder  when  elected:  State,  ex  rel,,  v. 
Hogan,  7  Dec.  Rep.  173,  1  Bull.  -227. 

Under  a  statute  which  provides  that  a  director  will  cease 
to  he  a  director  on  ceasing  to  be  a  stockholder,  a  director  is  not 
eligible  if  he  does  tiot  own  stock  when  elected;  State,  ex  rel.,  v. 
Hogan,  7  Dec.  Rep.  173,  I  Bull.  227, 

If  a  director  ceases  to  own  stock,  but  continues  to  act  as 
director  he  is  a  defacto  officer ;  and  a  chattel  mortgage  given  by 
the  board  of  directors  under  such  circumstances  cannot  be  de- 
clared invalid  in  a  collateral  proceeding;  Campbell  v.  Bellman,  11 
O.  C.  C.  360,  5  O.  C.  D.  389. 

A  director  who  has  made  an  executory  contract  to  sell  his 
stock  may  continue  to  act  as  a  director  until  title  to  such  stock 
has  passed  to  amount  of  such  bonds  as  a  part  of  the  fraudulent 
scheme  cannot  be  the  purchaser:  Kuhn  v.  Spice  Co.,  13  O.  C.  C. 
547,  7  O.  C.  D.  289. 

Vacandei.  SECTION  8662,    When  the  officc  of  directof  or  trustee 

becomes  vacant,  the  board  may  fill  it  for  the  unexpired  term 
unless  the  by-laws  otherwise  provide.     (R.  S,  Sec.  3248.) 

Under  a  similar  provision  it  was  held  that  the  remaining  di- 
rectors could  not  fill  vacancies  and  revive  a  corporatiton  when  no 
corporate  business  had  been  transacted  for  sixteen  years,  and  the 
directors  had  not  met  in  that  time,  the  corporation  being  insolvent : 
Bartholomew  v.  Bentley,  1  O.  S-  37. 

Oath.  Section  8663.     Before   entering   upon   his  duties  as 

such,  each  trustee  and  director  must  take  an  oath   faith- 
fully to  discharge  them.     (R.  S.  Sec.  3247.) 

■.  Kaneen.  5  O.  N.  P.  (N.  S.)  614,  18  O.  D. 


Section  8664.  As  soon  thereafter  as  is  convenient, 
the  board  of  trustees  or  directors  chosen  at  any  election, 
shall  select  one  of  their  number  to  be  president  thereof, 
and  unless  the  regulations  of  the  body  otherwise  provide 
for  the  election  of  such  officers,  also  appoint  a  secretary 
and  treasurer  of  the  corporation.  A  majority  of  the  di- 
rectors of  a  corporation  for  profit  and  ^uch  a  number  of 
the  trustees  as  the  regulations  of  a  corporation  not  for 
profit,  may  provide,  shall  form  a  board.     (R.  S.  Sec.  3247-) 


I. 


I.      PRESroENT. 

A.  Powers.  The  president  of  a  corporation  has  no  implied 
authority  as  president  to  give  a  cognovit  note,  but  such  note  will 
be  a  valid  obligation  of  the  corporation  if  he  was  authorised  in 
advance  to  give  it,  or  if  his  action  was  ratified  subsequently ; 
Foundry  Co.  v.  Chesbroush.  18  O.  C.  C.  783.  6  O.  t.  D,  670. 

A  president  pro  tern  of  a  corporation  has  no  implied  authority 
to  give  a  note  for  the  dcl>t  of  the  corpor;ition,  nor  to  make  an 
t   for  the  benefit  of  creditors:    Bank  v.  Bank,  3  0.  C.  C. 
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One  who  ij  president,  manager  and  principal  stockholder  of 
a  corporation  has  no  implied  authority  to  ^ve  a  mortgage  upon 
its  property  bv  virtue  of  his  office  or  to  confess  judgment  against 
luch  corporation:    Foundry  Co.  v.  Cheshrough,  18  O.  C.  C.  788, 

6  O.  C.  D.  670. 

In  the  absence  of  specific  authority  from  the  board  of  direc- 
tors, the  president  of  a  corporation  cannot  make  notes  of  such 
corporation  payable  to  himself:    in   re  Furniture  Co.   (Bankrupt), 

7  0,  L.  R.  555,  16  O-  F.  D.  437. 

One  who  is  president,  superintendent  and  general  manager  of 
a  railway  corporation  ha;  no  implied  power  to  employ  a  broker 
to  sell  the  bonds  of  such  corporation,  even  though  such  bonds 
have  been  authorized  by  the  directors  and  they  have  authorized 
such  president  to  sell  them  :  Railroad  v.  Everett,  19  0.  C.  C.  205, 
10  O.  C.  D.  493. 

That  a  president  may  proceed  to  wind  up  the  affairs  of  an 
insolvent  corporation  without  special  authority  from  the  directors, 
see  Kalb  v.  Bank,  21  O.  C.  C  1,  11  O.  C,  D.  437  (affirmed,  without 
report,  Kalb  v.  Bank.  65  O.  S.  566). 

The  president  or  other  officer  of  a  bank  has  no  implied  power 
to  borrow  money.  Such  authority  must  be  given  in  some  way  by 
the  board  of  trustees:  Bank  v.  Armstrong,  152  U.  S.  346,  7  0.  F. 
D.  499. 

If  the  president  of  a  manufacturing  corporation  has  ad- 
vanced money  to  a  railway  company,  taking  therefor  as  collateral 
security  the  first  mortgage  bonds  of  the  railway  company,  and 
subsequently  said  bonds  are  exchanged  for  stock  of  a  railway 
company  with  which  the  original  railway  company  had  consoli- 
dated, such  transaction  is  binding  upon  the  corporation,  if  its 
directors,  upon  knowledge  of  the  transaction,  do  not  repudiate  it 
promptly:    Marriott  v.  Railway,  16  O.  D.  (N.  P.)  135. 

A  corporation  is  not  liable  because  its  president,  who  was 
also  the  administrator  of  the  estate  of  a  deceased  officer  who  had 
fraudulently  over  issued  the  stock  of  such  corporation,  induces 
the  holders  of  such  fraudulent  stock  certificates  to  repurchase 
them  from  their  vendees:  Railway  v.  Bank,  11  Dec,  Rep.  50,  24 
Bull.  198. 

B.  Notice.  Notice  which  is  given  to  the  president  of  a 
corporation  with  reference  to  a  mailer  within  the  scope  of  his 
authority  if  notice  to  the  corporation :  Paul  v.  Furnace  Co.,  7 
O.  C.  C.  (X.  S.)  27-2,  17  O,  C.  D.  7ffl. 

C.  De  Facto  officer.  If  the  president  of  a  corporation  must 
be  a  stockholder,  the  fact  that  he  ceases  to  be  a  stockholder  but 
retains  his  office  as  president,  does  not  render  his  subsequent  acts 
im  behalf  of  the  corporation  void.  He  is  a  de  facto  officer,  and 
(he  maker  of  a  note  which  such  president  has,  in  his  official 
capacity,  assigned  to  another  corporation  cannot  attack  such  trans- 
fer in  an  action  bv  the  holder  of  such  note  on  the  ground  that 
the  office  of  president  had  become  vacant:  Ehrman  v.  Insurance 
Co.,  I.')  O,  S.  .324. 

I),  Personal  Liability.  A  president  who  makes  reckless  mis- 
Malements  to  a  orosoeetive  Durchaper  of  the  stock  of  the  corpora- 
tion is  personally  liable:  Cable  v,  Bowlus.  21  O.  C.  C.  53,  11  O.  C 
D.  526. 

A  president  who  acts  within  the  scope  of  his  authority,  who 
does  not  contract  for  personal  liability,  and  is  not  guilty  of  tort, 
is  not  liable  to  persons  who  deal  with  him  as  agent  of  the  cor- 
poration: Snodgrass  V.  Snodgrass  Co.,  17  0.  D.  (N.  P.)  497, 
4  O.  L.  R.  622. 

II,    Vice  PREsmtNT. 

If  the  directors  and  other  officers  of  a  bank  leave  the  practical 
management  thereof  for  a  long  period  of  time  to  the  vice  presi- 
dent, he  has  power  to  bind  such  bank  by  money  borrowed  in  its 
name  and  apparently  for  its  u;e  :  .Armstrong  v.  Bank,  83  Fed.  656, 
37  C  C.  A.  601,  10  O,  F,  D.  600. 
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in.    Treasuree. 

Where  a  charter  creates  the  office  of  treasurer,  it  becomes 
:  of  his  duties,  from  the  nature  of  his  office,  to  receive  and 
t  for  money,  and  his  sureties  on  his  official  bond,  conditioned 
that  he  shall  perform  his  duties  agreeably  to  the  regiilations,  re- 
quirements and  restrictions  of  the  charter,  are  responsible  for  the 
money  which  m^y  come  into  his  hands  as  treasurer:  Insurance 
Co.  V.  Wetmore,  IT  O.  330. 

When  the  charter  makes  it  the  duty  of  the  treasurer  to  re- 
ceive and  account  for  money,  and  the  condition  of  the  bond  only 
refers  to  the  charter,  and  the  assignment  of  the  breach  in  the 
declaration  is,  that  the  treasurer  has  violated  his  duty,  both  under 
the  charter  and  the  by-laws  of  the  company,  but  both  refer  to  the 
same  breach,  the  averment  that  it  wis  in  violation  of  the  by-laws 
will  be  regarded  as  surplusage  and  will  not  vitiate  the  declaration: 
Insurance  Co,  v.  Wetmore,  17  O,  380- 

One  who  acts  as  treasurer  is  entitled  to  comnensation  for 
such  services,  even  if  he  is  also  director:  Dalton  v.  Electric  liglit 
Co.,  13  0.  C.  C,  505,  7  O.  C  D.  L41. 

IV.     Secretary. 

A  statement  by  the  secretary  that  the  board  of  directors  had 
resolved  to  repudiate  a  contract  is  not  a  breach  thereof  by  the 
corporation,  in  the  absence  of  evidence  showing  that  the  secretary 
was  authorized  to  make  such  statement  on  behalf  of  such  corpora- 
tion :    Belting  Co.  v.  Gibson.  68  O.  S.  44*2, 

Where  certificates  of  the  stock  of  a  company  are  required 
to  be  issued  by  the  president  and  the  secretary  under  the  seat  of 
the  company,  and  no  other  mode  is  provided  or  can  be  used  and 
neither  the  secretary  nor  the  president  is  prohibited  from  holding 
stock,  and  both  with  its  knowledge  do  in  fact  hold  stock,  the  fact 
that  a  certificate  is  issued  in  favor  of  the  secretary,  is  not,,  of 
itself,  sufficient  to  put  a  party  on  iniiuiry  as  to  whether  the  secre- 
tary is  rightfully  the  owner  of  it :  Railway  v.  Bank,  56  0.  S.  351 
(affirming  Bank  v.  Railway,  U  Dec.  Reo,  703.  29  Bull,  15.  which 
reversed  Railway  v.  Bank,  11  Dec,  Rep.  50,  24  Bull.  1081. 

Cases  involving  the  same  fraudulent  stock  issues  are  Rail- 
way V.  Bank  1  O.  C.  C.  IftH,  1  O.  C.  D.  109;  Bank  v.  Railway  9 
Dec.  Rep,  147,  11  Bull,  8fi:  Hank  v.  Railway.  9  Dec  Rep.  702.  16 
Bull,  399:  Railwav  v.  Rawson.  fi  Dec,  Reo,  709.  16  Bull,  423; 
Perin  v.  Railway,  10  Dec.  Rei).  113.  18  Bull.  33-2;  Railway  v.  Bank, 
10  Dec,  Rep.  614,  22  Bull,  248;  see.  also  Bank  v.  Lock  Co,,  66  O. 
S.  367;  Railway  v.  Bank,  10  Dec,  Rep,  614,  22  Bull,  248). 

As  to  the  personal  liabilitv  of  the  secretary-,  see  Snodgrass 
V.  Snodgrass  Co.,  17  O,  D,  (N.  'P,1  497,  4  O,  L.  R.  622. 

V.    M.\K.\aen. 

A  corporation  engaged  in  the  business  of  storing  goods  for 
hire  is  bound  by  a  stipulation  to  effect  insurance  on  goods  stored 
with  it,  the  stipulation  heins;  incident  to  a  contract  of  bailment 
executed  in  its  name  by  an  agent  who.  though  without  express  au- 
thority to  stipulate  to  insure,  is  by  it  held  out  to  the  public  as 
authorized  to  make  contracts  for  storage  in  the  conduct  of  its 
business,  the  bailor,  acting  in  good  faith  and  without  notice  of  any 
limitation  upon  the  agent's  authority:  Storage  Co,  v.  Cox,  74  O. 
S.  284. 

Vr.    QroRUM. 

If  five  directors  iire  elected,  and  only  three  of  them  qualify, 
the  corporation  is  hnund  by  the  action  of  f!ie  directors  who  qualify: 
Dickason  v.  Bank.  6  O.  C.  C.  fN.  S,1  329,  17  O,  C.  D,  357, 

Section  8665.     By  a  vote  of  a  majority  of  its  stock, 
"'  ^  regular  meeling  of  an  incorporated  company,  it  may 
-"■  the  number  of  ils  directors  to  not  more  than  thirty. 
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In  like  manner,  at  any  time,  their  number  can  be  reduced 
to  not  less  than  five.  At  a  special  meeting  of  stockholders, 
also,  called  and  of  which  notice  was  given  as  provided  for 
the  election  of  directors,  by  vote  of  a  majority  of  its  stock, 
the  increase  in  the  number  of  directors  may  be  made.  Those 
elected  shall  hold  their  offices  until  the  next  annual  election 
for  directors,  and  until  their  successors  are  elected  and 
quahfied.     (R,  S.  Sec.  3267.) 

A  provision  that  directors  shuuld  bold  until  their  successors 
were  elected  and  qualilied  was  held  not  lo  authorize  directors  to 
revive  a  corporation  after  sixteen  years  had  elapsed  from  the 
transactiou  of  any  corporate  business  the  corporation  having  be- 
come insolvent  and  having  ceased  lo  do  business :  Bartholomew  v. 
Bentley.  1  O.   S.  :JT, 

Under  zi\  earlier  form  of  this  statute,  which  authorized  an 
increase  in  the  number  of  directors,  it  was  held  that  a  corporation 
could  not  decrease  the  number  of  directors  and  thereby  shorten 
the  terms  of  some;    Lulterby  v-  Brewing  Co.,  1-2  O.  D.  (N.  P.)  67. 

Section  8666.  The  trustees  of  a  corporation  created 
for  a  purpose  other  (han  profit,  shall  be  personally  liable 
for  all  debts  of  the  corporation  by  them  contracted.  (R. 
S.  Sec.  3261.) 

I,  What  constitutes  corporation  not  for  profit 

II.  Liability  of  trustees. 

I.    What  Constitutes  Corporation   Not  for  Proftt. 

A  chamber  of  commerce  may  be  a  corporation  not  for  profit: 
Snyder  v.  Chamber  of  Commerce,  53  O.  S.  1. 

The  fact  that  a  corporation  has  a  capital  stock  does  not,  as 
a  matter  of  law,  make  it  a  corporation  for  profit;  Snyder  v. 
Chamber  of  Commerce,  53  O.  S.  1. 

A  corporation  for  the  mutual  protection  and  relief  of  its 
■tiembers,  and  for  the  payment  of  certain  stipulated  sums  of  money 
to  the  family  or  heirs  of  deceased  members,  is  a  corporation  not 
for  profit :  State  v.  Association,  38  O.  S.  281 ;  see,  also,  Kelly  v. 
Bender,  22  O.  C  C.  144,  12  O.  C.  D.  181. 

The  fad  that  a  public  charitable  hospital  receives  pay  from  a 
patient  for  lodging  and  care  does  not  affect  its  character  as  a 
charitable  institution,  nor  its  rights  or  liabilities  as  such  in  rela- 
tion to  such  a  patient:  Taylor  v.  Hospital  Assn.,  85  0.  S.  90. 

A  public  charitable  hospital  organized  as  such  and  open  to 
all  persons,  although  conducted  under  private  manaE^ement  is  not 
liable  for  injuries  to  a  patient  of  the  hospital  resulting  from  the 
negligence  of  a  nurse  employed  by  it:  Taylor  v.  Hospital  Assn., 
85  O.  S.  90. 

II.    Liability  of  Trustees. 

The  personal  liability  of  the  trustees  of  a  corporation  depends 
upon  statute;  and  in  the  absence  of  statute  making  them  personally 
liable,  they  are  not  liable  for  the  debts  of  the  corporation:  Stro- 
bridge  V,  Winchell,  6  Dec.  Rep.  Tiil.  4  Bull.  408, 

The  fact  that  a  corporation  has  a  capital  stock  does  not  neces- 
sarily mean  that  its  trustees  are  not  personally  liable  for  its  debts, 
since  such  corporation  may  be  a  corporation  not  for  profit;  Snyder 
V.  Chamber  of  Commerce,  53  O.  S.  1. 

The  persona!  liability  of  the  trustees  of  a  corporation  not  for 
profit  is  collateral  to  the  liability  of  the  corporation,  and  the  per- 
sonal liability  can  be  enfoi 
corporate  liability  cannot  be 
Dec.  Rep.  774.  9  Bull.  336. 
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A  claim  gainst  a  mutual  insurance  company  which  is  to  be 
paid  out  of  assessments  levied  upon  the  members,  is  not  a  "debt" 
in  the  sense  that  the  trustees  of  such  insurance  company  are  per- 
sonally liable  therefor :  Association  v.  Drug  Mills,  8  O.  C  C  112, 
4  O.  C.  D  350 ;  see,  upon  the  same  question,  Kelly  v.  Bender,  22 
O.  C.  C.  1«,  12  O.  C.  D.  181. 

A  loan  which  is  made  for  the  benefit  of  a  corporation,  but 
for  which  the  lender  demands  and  receives  the  personal  note  of 
the  directors  of  the  corporation,  which  note  is  subsequently  re- 
newed by  a  note  given  by  such  corporation,  is  the  debt  of  such 
corporation  so  that  the  trustees  may  be  held  personally  liable  Upon 
the  renewal  note ;  Mahaffey  v.  Rogers,  10  O.  C.  C.  24,  6  O.  C.  D. 
88  (affirmed,  without  report,  Mahaffey  v.  Rogers,  66  O.  S.  787). 

A  trustee  who  acts  as  treasurer  is  not  personally  liable  for 
the  loss  of  funds  of  the  association  by  the  failure  of  the  bank  in 
which  they  were  deposited,  if  he  made  such  deposit  in  good  faith. 
without  negligence,  in  the  usual  course  of  business,  and  if  he  dia 
not  intermingle  the  trust  funds  with  his  own :  Beneficial  Associa- 
tion V.  Person,  3  0.  C.  C.  84.  2  0.  C.  D.  48. 

Section  8667.  If  a  corporation  be  organized  for 
profit,  it  must  have  a  capital  stock,  which  may  consist  of 
common  and  preferred,  or  common  only;  but  at  no  time 
shall  the  amount  of  preferred  stock  at  par  value  exceed 
two-thirds  of  the  actual  capital  paid  in  in  cash  or  proper^. 
(R.  S.  Sec.  3235a.) 


I.  Nature  of  Stock. 

Stock  in  a  corporation  is  personal  property,  even  though  the 

Sroperty  of  such   corporation   itself   is  chiefly   realty:     Johns  v, 
ohns,  1  O.  S.  350. 

The  situs  of  corporate  stock  for  purposes  of  taxation  is 
the  domicile  of  the  owner  thereof :    Bradley  v.  Bauder,  36  O.  S.  28. 

II.  Prefbgbed  Stock. 

In  the  absence  of  specific  statutory  authority  a  corporation 
cannot  guarantee  the  payment  of  dividends  at  a  certain  per  cent 
irrespective  of  the  profits  of  the  corporation,  nor  can  the  corpora- 
tion make  such  a  contract  by  calling  the  dividends  "interest": 
Railroad  v.  King,  17  O.  S.  534. 

At  a  time  when  a  stock  liability  was  required  by  the  consti- 
tution, a  statute  which  authorized  so-called  "preferred  stock,"  which 
was  to  be  exempt  from  individual  liability,  was  construed  so  as 
to  provide  for  a  loan,  the  word  "stockholders"  being  construed  as 
equivalent  to  "creditors"  and  the  word  "dividends"  being  construed 
as  equivalent  to-  "interest."  Accordingly,  the  holders  of  such  stock 
which  was  secured  by  n^ortgage  had  a  lien  upon  such  property 
prior  to  that  of  the  general  creditors  of  the  corporation:  Burt  v. 
RaUle,  31  O.  S.  US. 

Under  statutes  substantially  like  the  present,  provision  is  made 
for  preferred  stock,  and  not  for  bonds ;  and,  accordinglj;,  the  own- 
ers of  such  stock  need  not  list  the  same  for  taxation,  if  common 
stock  in  the  same  corporation  would  not  be  subject  to  taxation: 
Miller  V.  Ratterman,  47  O.  S.  141  (reversing  Miller  t.  Ratterman, 
10  Dec.  Rep.  555,  22  Bull,  99. 

When  by  the  Ohio  constitution  stock  liability  was  imposed 
upon  the  owners  of  stock,  the  owners  of  preferred  stock  were  also 
subject  to  such  liability:  Railway  v.  Smith,  48  O.  S.  219;  Ryan 
V.  Railway,  6  Dec.  Rep.  1071,  10  Am.  L,  Rec.  263. 
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Stock  in  a  corporation  which  has  not  yet  been  issued,  may, 
I))-  agreement  between  the  stockholders,  be  issued  as  preferred 
stock  without  complying  with  C.  C,  Wflfl :  Bank  v.  Varnish  Co., 
«  O.  C.  C  503,  4  O.  C  D.  511- 

I(  directors  believe  that  the  issue  of  preferred  stock  is  un- 
authorized and  fraudulent,  it  is  their  duty  to  resist  such  issue,  and 
they  should  not  purchase  the  same,  thus  acquiring  an  interest  in 
establishing  its  validity:  Railway  v.  Duckworth,  2  O.  C.  C  518, 
I  O.  C.  D.  CIS  (affirmed,  without  report,  Duckworth  v.  Railway, 
I'L   Bull,  36.) 

That  a  corporation  which  had  power  to  issue  preferred  stock 
did  not  have  power  to  make  an  issue  of  stock  which  was  in  part 
common  and  in  part  preferred,  see  Bridge  Co.  v.  Sargent,  1  C. 
S.  C.  R.  ;(34  (reversed,  on  other  points,  Bridge  Co,  v.  Sargent. 
21   O.   S,   2m). 

III.    Overissues. 

If  unauthorised  and  invalid  stock  certificates  are  issued  by 
the  negligence  of  a  corporation,  it  is  liable  to  the  holders  thereof; 
Raiiwav  v.  Bank.  5ti  O.  S.  351  (affirming  Bank  v.  Railway,  11 
Dee.  Rep,  "03,  29  Bull.  15,  which  reversed  Railway  v.  Bank,  II 
Dec,  Rep,  50,  24  Bjill,  IflS). 

(Cases  involving  the  same  fraudulent  stock  issued  are  Rail- 
.  Bank.  1  O,  C  C.  199,  1  O.  C.  D,  109;  Bank  v.  Railway, 
,  Rep.  I4T,  11  Bull.  86;  Bank  v.  Railway,  9  Dec,  Rep.  7(12, 
16  Bull  393;  Railway  v,  Rawson.  9  Dec.  Rep.  709,  16  Bull.  423; 
Perin  v.  Railway.  ID  Dec,  Rep,  113.  18  Bull.  882;  Railway  v.  Bank, 
10  Dec,  Rep.  614.  22  Bull,  248). 

.-\  ceriificste  of  stock  of  a  corporation  expressed  on  its 
face  to  be  transferable  only  on  the  books  of  the  company  at  its 
office,  personally,  or  by  attorney,  on  surrender  of  this  certificate, 
and  transferred  in  blank  upon  its  back,  is  not  a  negotiable  instru- 
ment. Where  such  a  certificate  of  stock  is  issued  to  the  secretary 
r>(  the  company,  the  stock  standing  in  his  name  upon  the  books, 
and  such  holder  assigns  the  same  to  a  bona  fide  taker  thereof,  by 
executing  an  asiignmem  on  the  back  blank  as  to  the  name  of  the 
assignee,  and  delivers  the  certificate  so  assigned  to  such  assignee, 
and  then  afterwards  fraudulently  obtains  possession  of  such  cer- 
tificate by  abstracting  it  from  the  president's  drawer  in  the  safe 
of  the  company,  where  it  had  been  placed  by  the  president,  and 
pledges  it  to  another  tor  his  own  debt,  and  the  creditor  accepts 
such  pledge  without  inaiiiry  or  attempt  to  have  the  stock  transferred 
to  him  on  the  books,  such  first  assignee  will,  in  the  absence  of 
eidpable  neglisrence  on  bis  part  proximately  contributing  to  the  de- 
ceit, be  held  to  be  the  real  owner  of  the  certificate,  although  such 
second  pledgee  has  acted  in  gnod  faith  and  on  the  belief  that  his 
debtor  was  the  real  owner  of  the  stock:  Bank  v.  Lock  Co.,  66 
O,  S.  367. 

A  corporation  is  liable  for  negligence  in  issuing  stock  whereby 
the  purchasers  thereof  are  damaged :  Robinson  v.  Railroad,  13 
O.  D.  fN,  P.)  1, 

IV,    Watered  Stock. 

Prior  stockholders  cannot  complain  of  a  sale  of  stock  below 
par,  if  such  sale  is  b^na  fide  and  such  price  is  the  highest  price 
that  can  be  obtained  therefor ;  and  such  prior  stockholders  cannot 
insist  that  such  purchasers  be  compelled  to  pay  the  difference  be- 
tween the  price  for  which  they  bought  the  stock  and  the  par  value 
thereof  before  the  remaining  stockholders  can  be  held  on  their  stock 
liability:   Peter  v.  Manufacturing  Co.,  56  O.  S,  181. 

It  was  held  in  Walbridite  v.  Manufacturing  Co,,  7  O.  N.  P. 
WO,  5  O,  D,  (N,  P,)  20.3,  that  if  bonds  of  a  corporation  were  issued 
to  the  directors  and  stockholders  at  seventy-five  cents  on  the  dol- 
lar, a  subsequent  creditor  could  not  compel  them  to  pay  the  differ- 
ence between   such  price  and  par.  in  the  absence  of  averments   of 


»Google 


326  Laws  of  ohio 

Dividend!  SECTION  8668.     When  the  capital  stock  is  to  be  both 

sioc^'*'""'  common  and  preferred,  it  may  be  provided  in  the  articles 
of  incorporation  that  the  holders  of  ihe  preferred  stock 
shall  be  entitled  to  yearly  dividends  of  not  more  than  eight 
per  cent,  payable  quarterly,  half  yearly,  or  yearly  out  of  the 
surplus  profits  of  the  company  each  year  in  preference  to 
all  other  stockholders.  Such  dividends  also  may  be  made 
cumulative.     (R.  S.  Sec.  3235a.) 

For  questions  as  lo  preferred  stock,  see  G.  C.  8667. 

ProvLaions  in  SECTION   8669.     A   Corporation   issuing  both  common 

prefmed  "*      ^""^  preferred  stock  may  create  designations,  preferences, 
itock.  and  voting  powers,  or  restrictions  or  qualifications  thereof, 

in  the  certificate  of  incorporation,  and  if  desired,  preferred 
stock  may  be  made  subject  to  redemption  at  not  less  than 
par,  at  a  fixed  time  and  price,  to  be  expressed  in  the  stock 
certificates  thereof.     (R.  S,  Sec.  3235a.) 

For  questions  as  to  preferred  stock,  see  G.  C.  8667. 

A  former  statute,  which  provided  for  the  issue  of  what  was 
termed  "preferred  slock"  was  construed  as  authorizing  the  issue 
of  bonds,  since  when  such  statute  was  passed  preferred  stock  could 
not  be  issued  unless  the  stockholder  was  liable  therefor  over  aod 
above  the  par  value  of  such  stock,  and  such  statute  relieved  the 
purchaser  of  the  so-called  stock  from  such  liability:  Burt  v. 
Rattle,  31   O.   S.  116. 

Liability  of  SECTION  8670.     Upon  the  insolvency  of  the  corpora- 

femd  rtocE."  *''^"  "°  holder  of  preferred  stock  shall  be  liable  for  its  debts 
until  after  the  remedy  against  the  common  stockholders 
upon  their  liability,  as  provided  by  law,  has  been  exhausted, 
and  then  only  for  such  amount  as  remains  unpaid.  Such 
liability  in  no  event  shall  exceed  that  fixed  by  law  for  the 
common  stock  of  such  corporation.     {R.  S.  Sec.  3235a,) 

For  questions  as  to  preferred  stock,  sec  G.  C,  8667. 

Section   8671.     On  the  insolvency  or  dissolution  of 
■  the  corporation,  the  holders  of   preferred   stock   shall   be 
entitled  to  receive  from  the  assets  remaining  after  paying 
its  liabilities,  the  full  payment  of  its  par  value,  before  any- 
thing is  paid  to  the  common  stock.     (R.  S.  Sec.  3235a.) 

For  questions  as  to  preferred  stock,  see  G.'C.  8667. 

Section  8672.  Upon  his  demand  therefor,  of  the 
president  or  secretary  of  the  company,  they  shall  execute 
and  deliver  to  any  stockholder  a  certificate  showing  the . 
true  amount  of  paid  up  stock  therein,  held  by  him,  (R.  S. 
Sec.  3254,) 


Rights  of 

hofders  0 


II. 


I,    Nature  of  Certificate, 
A  certificate  of  stock  is  a  representation  made  by  the  corpo- 
on  to  all  persons  financially  interested  therein   that  the  person 
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named  in  such  certificate  is  the  owner  of  the  shares  therein  speci- 
fied, and  that  such  shares  of  iitock  will  be  transferred  .upon  the 
books  of  the  corporation  to  subsequent  purchasers  of  such  certifi- 
cate who  surrender  it,  IOT;ether  with  proper  evidence  of  the  assign- 
ment or  a  power  of  attorney,  authorizing  such  transfer;  Railway 
V.  Bank,  S6  O.  S.  .Sol  (affirming  Bank  v.  Railway,  11  Dec.  Rep, 
703.  29  Bull.  15,  which  reversed  Railway  v.  Bank,  11  Dec.  Rep. 
»),  24  Bull.  IBS). 

Ca^es  involving  the  same  fraudulent  stock  issues  are  Rail- 
way V.  Bank,  1  O.  C,  C.  1!>9.  1  O.  C.  D.  109;  Bank  v.  Railway, 
i)  Dec.  Rep,  147,  11  Bull.  8(i;  Bank  v.  Railway,  9  Dec.  Rep.  702, 
lli  Bull.  3!)9;  Railway  v,  Rawson,  9  Dec.  Rep.  709,  16  Bull,  423; 
Perin  v.  Railway,  10  Dec,  Rep.  113,  18  Bull.  382;  Railway  v.  Bank, 

10  Dec,  Rep.  614,  22  Bull.  248)  see,  to  the  same  effect,  Marble  v. 
Bank.  3  O,  C,  C.  464,  2  O.  C.  D,  265;  Prout  v.  Post.  12  O.  D. 
(N,  P.)   141. 

Where  certificates  of  the  Stock  of  a  company  are  required 
to  be  issued  by  the  president  and  the  secretary  under  the  seal  o/ 
the  company,  and  no  other  mode  is  provided  or  can  be  used,  and 
neither  the  secretan,-  nor  the  president  is  prohibited  from  holding 
Mock,  and  both  with  its  knowledge  do  in  fact  hold  stock,  the  fact 
thit  a  certificate  is  issued  in  favor  of  the  secretary  is  not  of  itself 
sufficient  to  put  a  party  on  inquiry  as  to  whether  the  secretary  is 
rightfully  the  owner  of  it:     Railway  v.  Bank,  56  O,  S,  351, 

By  reason  of  whii  appears  on  the  face  of  a  certificate  of 
stock,  and  the  fact  that,  as  a  matter  of  general  knowledge  in  the 
business  world,  such  certificates  of  stock  are  extensively  purchased 
as  investments,  with  no  other  inquiry  than  as  to  the  genuineness 
of  the  signatures  of  the  officers  to  the  certificates,  and  that  such 
use  of  them  adds  to  the  value  of  the  stock  of  a  company  and  is 
largely  to  its  advantage,  the  company  is  charged  with  the  duty  of 
observing  care  in  their  issue,  and  of  supervising  their  agents 
charged  with  the  performance  of  the  duty.  This  is  a  duty  it  owes 
to  all  persons  dealing  in  its  stock;  and  if,  bv  reason  of  its  negli- 
gence in  this  regard,  spurious  stock  is  issued,  it  is  liable  in  dam- 
ages to  any  one  purchasing  it  for  value,  without  knowledge  of 
its  fraudulent  character.  ,\nd  a  failure  of  the  party,  under  such 
circumstances,  to  inquire  at  the  office  of  the  company  is  not  such 
contributory  negligence  as  will  deprive  him  of  the  right  to  re- 
cover, although  such  inquiry  would  have  disclosed  the  fraudulent 
character  of  the  certificate:     Railway  Co,  v.  Bank  56  O,  S.  351. 

A   stock   certificate    is    not    fully    negotiable :      Bank   v.    Lock 

Co.,  fifi  o,  S-  mi. 

While  not  negotiable,  it  is,  however,  symbolic  of  the  stock 
which  it  purports  to  renresent:     Bank  v.  Railway,  9  Dec,  Rep.  147, 

11  Bull.  8ti.  The  certificate  of  shares  of  stock  in  a  corporation 
is  not  the  stock  itself,  but  it  is  a  mere  evidence  of  the  stockhold- 
er's interest  in  the  corporate  property  of  the  corporation  which 
issues  such  certificate:     Bull.  v.  Manufacturing  Co,,  67  O.  S.  306, 

In  the  absence  of  statutory  provisions  on  charter  require- 
ments, no  certificate  of  stock  is  necessary  to  attest  the  rights  of 
the  stockholder  in  the  corporation;  and  if  a  certificate  of  stock 
is  issued  to  the  owner  of  certain  shares  of  stock,  such  certificate 
is  not  the  property  itself,  but  it  is  merely  an  acknowledgment  of 
the  owner's  interest  in  the  property  of  the  corporation :  Ball  v. 
Manufacturing  Co.,  67  O,  S,  306. 

A  holder  of  a  certificate  to  the  effect  that  a  certain  named 
person  was  "entitled  to  one  share  of  the  real  estate  property  of 
the  college  drawing  an  interest  of  six  per  cent,",  in  a  corporation 
not  for  profit,  which  was  formed  to  give  instruction  in  dental 
surgery,  can  not  recover  a  money  judgment  for  the  interest  upon 
such  share,  the  corporation  not  having  made  any  profit,  and  the 
ownertMp  of  such  realty  being  indispensible  to  its  corporate  ex- 
istence: College  V.  Rosenthal.  45  O,  S,  183;  see.  also,  Bryant  v. 
College   nf   rienta!   Surgery.   !    C.   S,   C,   R,   fiT. 
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II.    Rights  of  Holder, 

The  owner  of  stock  is  entitled  to  a  certificate  tlierefor :  Bank 
V.  Railway,  11  Dec.  Rep.  703,  29  Bull.  15,  which  reversed  Railway 
V.  Bank,  11  Dec.  Rep.  50,  24  Bull.  198,  and  which  was  affirmed  in 
Railway  v.  Bank,  66  O,  S.  351;  Haldenian  v.  Railway,  2  H.  101, 
12  Dec,  Rep.  351. 

If  a  stock  certilicate  has  been  assigned  to  an  assignee  for  the 
benefit  of  the  creditors  of  the  assignor,  but  such  assignment  has 
not  been  entered  upon  the  books  of  the  corporation,  tne  assignee 
has  an  equitable  interest  therein  which  is  prior  to  the  lien  secured 
by  attachmeni:    Haldeman  v.  Railroad,  2  H.  101,  12  Dec.  Rep.  351. 

In  the  absence  of  a  provision  which  forbids  the  president  or 
secretary  to  own  corporate  stock,  the  fact  that  a  certificate  is 
issued  to  the  secretary  and  is  signed  by  the  president  and  counter- 
signed by  the  secretary,  does  not  charge  the  purchaser  of  such 
certificate  with  the  duty  of  inquiring,  whether  the  secretary  in 
fact  owns  such  certificate  or  not :  Railway  v.  Bank,  56  O.  S.  351 
(affirminc  Bank  v.  Railway.  11  Dec.  Rep.  703,  29  Bull.  15,  which 
reversed  Railway  v.  Bank,  11  Dec.  Rep.  50,  24  Bull.  198). 

If  a  certificate  is  signed  by  the  proper  officers  arid  is  genuine, 
the  purchaser  of  such  certificate  may  rely  upon  its  validity :  Rail- 
way V.  Bank,  56  0,  S.  351  (affirming  Bank  v.  Railway,  11  Dec. 
Rep.  703,  29  Bull.  15,  which  reversed  Railway  v.  Bank,  11  Dec. 
Rep.  50,  24  Bull.  198). 

In  Bank  v.  Lock  Co.,  66  O.  S.  367,  it  was  held  that  if  a 
certificate  of  stock  is  issued  to  the  secretary  of  the  company,  the 
stock  standing  in  his  name  upon  the  books,  and  such  holder  assigns 
the  same  to  a  bona  fide  taker  thereof,  by  executing  an  assignment 
on  the  back  blank  as  to  the  name  of  the  assignee,  and  delivers 
the  certificate  so  assigned  to  such  assignee,  and  he  afterwards 
fraudulently  obtains  possession  of  such  certificate  by  abstracting 
it  from  the  president's  drawer  in  the  safe  of  the  company,  where 
it  had  been  placed  by  the  president,  and  pledges  it  tn  another  for 
his  own  debt,  and  the  creditor  accepts  such  pledge  without  inquiry 
or  attempt  to  have  the  stock  transferred  to  him  on  the  books,  such 
first  assignee  will,  in  the  absence  of  culpable  negligence  on  his 
part  proximately  contributing  to  the  deceit,  be  held  to  be  the  real 
owner  of  the  certificate,  although  such  second  pledgee  has  acted  in 
good  faith  and  on  the  belief  that  his  debtor  was  the  real  owner 
of  the  stock. 

If  a  stock  certificate  is  issued  to  one  person  who  holds  for 
the  benefit  of  another,  but  who  claims  to  the  corporation  to  be 
the  rightful  owner  of  such  certificate,  the  equitable  owner  cannot 
.  recover  from  the  corporation  for  conversion,  if  the  corporation 
has  refused  to  transfer  such  slock  to  him  upon  the  stock  books, 
or  to  issue  cerlifieale  thereof  to  him  without  securing  the  return 
of   the  outstanding  certificate:     Bank  v.   Railway,  21   O.    S.   221. 

A  stock  certificate  which  is  signed  by  authorized  officers  is 
to  be  presumed  to  be  genuine  and  valid,  the  burden  being  upon 
the  corporation  to  prove  an  overissue:  Perin  v.  Railwav,  10  Dec. 
Rep.  113,  18  Bull.  382. 

If  a  corporation  does  not  keep  a  stock  book,  the  names  whidi 
appear  upon  the  stubs  of  the  stock  certificate  may  be  regarded  as 
the  names  of  stockholders  for  the  purpose  of  enforcing  stock 
liability:     Herrick  v.  Wardwell.  58  0,  S.  294. 

This  section  imposes  no  individual  duty  upon  the  president 
or  secretary  independent  of  their  capacity  as  servants  of  the  cor- 
poration:    Snodgrass  v.  Snodgrass  Co.,  17  O,   D.   (N.  P.)  497. 

This  and  the  followinij  sections  do  not  in  any  way  recognize 
equitable  ownership  in  stock  as  distinct  from  the  legal  title  thereto: 
Armstrong  v.   Brewing  Co.,   11   Dec,   Rep,  297,  26   Bull  ^9. 

For  the  rights  of  pledgee  of  stock,  see  Cleveland  v.  Bank 
of  Ohio,  16  O.  S.  3-36;  Railway  Co.  v.  First  National  Bank,  68 
O,  S.  583;  Schmuck  v.  Manufacturing  Co.,  19  O.  D.  (N.  P.)  819, 
7  O.  N.  P.  (N.  S,>  24;  Allen  v.  Lagerbarger,  20  Bull.  368;  Barns 
V.  Swift,  26  Bull.  110;  Barnes  v.  Pogne.  29  Bull.  382. 
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A  stockholder  in  a  corporation  who  offers  his  stock  for  sale 
is  not  bound  to  disclose  the  fact  that  he  holds  a  claim  against  the 
corporation,  which,  if  valid,  will,  reduce  the  value  of  the  Stock: 
Goodale  v.  Hum.  (i  Dec,  Rep.  8^7,  8  Am.  L,  Rec.  624,  5  BulL  172 
(affirmed,  no  report,  Goodale  v.  Hunt,  11   Bull.  107). 

A  power  of  attorney,  indorsed  on  a  certificate  of  stock  by 
a  husband  in  favor  of  his  wife,  on  the  5ame  day  on  which  the 
certificate  was  issued  to  him,  will  be  construed  as  a  general  power 
to  transfer  the  stock  on  the  books  of  the  company,  which  not 
having  been  exercised  by  the  wife  during  her  lifetime,  ceased  at 
her  death,  and  her  attempt  Co  sign  the  certificate  over  to  her  son 
conveyed  no  title:    Carll  v.  Railroad  Co.,  13  O.  C  C  (N.  S.)  598. 

111.    Remedies, 

The  owner  of  shares  of  stock  for  which  the  corporation  re- 
fuse; to  issue  a  proper  certificate,  may  maintain  an  action  for 
damages  against  such  corporation :    State  v.  Carpenter,  51  O.  S,  83. 

If  the  purchaser  of  stock  cannot  hold  stock  in  the  corpora- 
tion (as  where  such  purchaser  is  another  corporation,  G.  C.  8683 
not  authorizing  such  purchase),  the  corporation,  upon  refusal  to 
transfer  such  stock  upon  its  books,  is  not  liable  in  damages  to 
such  purchaser  for  conversion:     Bank  v.  Bank,  36  0,  S.  350. 

If  a  corporation  has  wrongfully  transferred  stock  to  one  who 
is  not  the  owner  thereof,  it  is  liable  in  damages  therefor  to  the 
true  owner:   Allen  v.  Insurance  Co.,  10  Dec.  Rep.  204,  19  Bull.  198. 

If  the  corporation  refuses  to  transfer  stock  which  has  been 
pledged,  the  power  of  attorney  being  signed  in  blank,  such  cor- 
poration is  liable  in  damages  to  such  pledgee;  Railway  v.  Raw- 
son,  9  l>ec.  Rep.  709.  16  Bull.  423  (affirmed,  without  report,  Rail- 
way V.  Rawson,  25  Bull,  87), 

The  owner  of  stock  in  a  corporation  may  maintain  a  suit  in 
equity  to  compel  the  corporation  to  issue  a  certihc:ite  therefor  to 
him  on  his  compliance  with  the  conditions  precedent  which  entitle 
him  thereto :  Railroad  v.  Fink.  41  O.  S.  321 ;  Krohn  v.  Railway, 
4  0.  X.  P.  270.  6  O.  U.  (N.  P.)  552, 

If  a  subiicriber  has  not  paid  the  assessments  upon  his  stock 
and  sucii  stock  has  not  been  sold  therefor,  his  assignee  may  on 
payment  of  the  arrears  due  on  such  slock  maintain  a  suit  in  equity 
to  conipel  the  cor[>oratiun  to  issue  such  stock  to  him :  Railroad  v. 
Fink,  41  O.  S,  3-21. 

Since  the  ordinary  remedies  at  law  and  in  equity  are  adequate, 
mandamus  will  not  lie  to  compel  a  corporation  to  issue  a  stock  cer- 
tificate ;  Freon  v.  Carriage  Co.,  42  O.  S.  30;  State,  ex  rel.,  v. 
Carpenter,  51  O.  S.  Al;  Volksblatt  Co.  v.  Hoffmeister,  62  O.  S. 
ia<);  Arbuckle  v.  Spice  Co.,  21  O,  C.  C.  Hofi.  11  O.  C  D.  726; 
Bh-myer  v.  Blvmver,  5  O.  N.  P.  71.  8  O.  D.  (N.  P.)  463;  Richard- 
son v.  Mining  Co.,  7  Dec.  Rep,  133,  1  Bull.  140. 

In  an  action  which  is  brought  to  compel  a  corporation  to 
issue  a  stock  certificate  the  corporation  may  have  all  persons  who 
assert  or  may  assert  any  interest  in  such  stock  brought  into  such 
suit,  in  order  that  their  interest  may  be  determined:  Lahmaan  v. 
Gas  Light  &  Coke  Co.  8  O.  N.  P.  211.  11  O,  D.  (N.  P.)  215. 

That  an  assignor  of  a  stock  certificate  is  not  a  necessary  party 
in  a  suit  brought  by  his  assignee  against  the  corporation  to  compel 
the  corporation  to  issue  a  new  stock  certificate,  therefor,  see 
Krohn  v.  Rsitway,  4  O,  N.  P.  270,  6  O.  D.   (N.  P.)  552. 

If  a  pledgee  brings  suit  for  damages  for  refusal  to  transfer 
the  stock,  and  the  petition  shows  that  ihe  value  of  the  stock  exceeds 
the  amount  of  the  debt,  the  pledgor  is  a  necessary  party: 
Schmuck  V.  Manufacturini?  Co.,  1  Dayton  Term,  Rep.  (Iddmgs).  40. 

In  an  action  for  conversion  for  refusing  to  transfer  stock 
ui>on  the  stock  books  of  the  corporation,  the  plaintiff  need  not 
allctje  in  his  petition  the  means  whereby  he  became  the  owner  of 
such  certificate.  If  it  was  issued  to  one  who  has  assigned  such 
stock  to  the  plaintiff  as  in  this  case  and  has  signed  a  power 
of  attorney  for  the  transfer  thereof;  this  entitles  such  assignee  to 
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such  transfer:     Schmuck  v.   Maiitifacturiiig  Co..   1    Dayton  Term 
Rep.  (Iddings).  40. 

The  period  of  limitations  runs  against  the  owner  of  stock 
whose  stock  has  wrongfully  been  transferred  on  the  books  of  the 
corporation  to  another,  and  such  period  begins  to  run  from  the 
time  that  the  true  owner  learns  of  such  wrongful  transfer:  Lar- 
wili  V.  Burke.  IB  O.  C.  C,  449,   10  O.  C.   D.  579. 

Section  8673.  The  directoi^  of  such  corporation, 
when  organized,  shall  keep  a  record  of  all  stock  subscribed 
and  transferred,  and  its  secretary  or  recording  officer  shall 
register  all  subscriptions  and  transfers  of  stock.  For  that 
purpose  a  book  shall  be  kept,  and  when  a  certificate  of 
stock  is  assigned  and  delivered  by  a  stockholder,  the  as- 
signee thereof  on  demand  may  have  it  duly  transferred 
therein  by  such  officer,  who  at  the  same  time  shall  enroll 
also  the  name  of  the  assignee  as  a  stockholder.  The  books 
and  records  of  such  corporation  at  all  reasonable  times 
shall  be  open  to  the  inspection  of  every  stockholder.  (R. 
S.  Sec.  3254.) 

1.     Stock  book.  IV.     Waiver. 

U.    Assignment.  V.    Remedies. 

111.     Transfer  on  stock  book,  VI.     Inspection  of  books. 

I.  Stock  Books. 

If  the  directors  appoint  a  transfer  agent  and  registrar  of  stock, 
such  agent  or  agents  are  authorized  and  required  to  keep  a  record 
of  the  slock  subscriptions  and  the  transfers  of  stock;  and  it  is 
iiot  necessary  that  the  secretary  or  board  of  directors  personally 
keep  such  record:     Robison  v.   Railroad,   13  O,   D.   (N.   P.)    I. 

II.  Assignment. 

A  deliverj  of  a  certificate  of  stock  tor  value  without  an 
assignment  of  power  of  attorney  passes  such  an  interest  that  in 
equity  the  assignor  1  '  '  ■  ■  •  - 
dorse  such  certificate 
transferring  the  lega 
O.  D.  (N.  P.)  .'ill.  (The  consideration  was  the  act  of  the  trans- 
feree in  resigning  a  position  at  the  reqrest  that  the  transferrer- 
because  of  transferer's  dislike  of  the  transferee's  employer.) 

A  corporation  ma>;  take  an  assignment  of  its  own  stock  in 
payment  of  a  nre-exisling  debt  owinR  to  such  corporation  from 
the  assignor ;     Taylor  v.  Exporting  Co..  fi  O.   17T. 

A  corporation  can  acquire  its  own  ^tock  only  as  security  for 
or  in  payment  of  a  pre-existing  debt  due  to  it  from  the  owner 
thereof:     State  v.  Bank,   10  O.  !)-2. 

Ill,    Transfer  on  Stotk  Book. 
Until  stock  is  transferred  on  the  books  of  the  corporation, 
the  lepal   title   thereto   is   in   the  assignor;      Norton   v.   Norton,   43 

o.  s.  m. 

A  corporation  can  not  be  compelled  to  transfer  stock  on  its 
stock  book  in  violation  of  a  valid  by-law:  Nicholson  v.  Brewing 
Co.,  82  O.  S,  94, 

A  corporation  which  has  notice  that  certain  stock  is  held  by 
a  trustee  is  hound  to  inquire  as  to  the  authority  of  the  trustee 
to  transfer  such  slock  before  it  permits  such  stock  to  be  trans- 
ferred on  its  books :  Fuller  v.  Railwav,  8  O,  N.  P,  605.  11  O.  D. 
(N.  P.)  574. 
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The  transfer  to  a  ticiitioui  person  is  without  legal  effect. 
After  such  transfer  the  title  is.  as  it  was  before,  in  the  assignor: 
Krohn  v.  Railway.  4  O.  N,  P,  270,  (J  O.  D.  (X.  P.)  552. 

If  one  banking  corporation  lends  money,  taking  a  certificate 
of  stock  in  another  banking  corpor.ition  as  security  therefor,  such 
bank  cannot  be  a  stockhoFder  in  such  other  bank;  and,  accord- 
ingly, it  is  not  entitled  to  have  such  stock  certificate  transferred 
on  the  slock  books  of  the  other  bank;     Bank  v,  Bmk,  36  O.  S.  360. 

Whether  "one  who  holds  a  certificate  of  slock  as  collateral 
security  is  entitled  to  have  it  transferred  on  the  books  of  the  cor- 
poration was  discussed  but  not  decided  in  Bank  v.  Bank,  5  Dec. 
Rep.  Xi9.  i  Am,  L.  Rec.  705, 

A  corporation  may  require  evidence  that  the  assignment  of 
a  slock  certificate  was  genuine  before  it  permits  such  stock  to  be 
transferred  upon  its  books:  Krohn  v.  Railway.  4  O.  N.  P.  270, 
G  O.  D.  (N,  P,)  hm. 

If  it  is  shown  that  an  assignment  of  a  stock  certificate  is 
(genuine,  the  corporation  cannot  refuse  to  transfer  such  stock  upoft 
its  hooks  to  one  who  may  legally  hold  such  stock :  Krohn  v. 
Railway,  4  O.  N",  P.  -270.  6  O,  D,  (N.  P.)  552. 

A  rower  of  attorney,  indotsed  on  a  certificate  of  stock  by 
a  husband  in  favor  of  his  wife,  on  the  same  day  on  which  the 
certificate  was  issued  to  him,  will  be  construed  as  a  general  power 
to  transfer  the  stock  on  the  books  of  the  company,  which  not 
having  been  exercised  by  the  wife  during  her  lifetime,  ceased  at 
her  denth.  and  her  ^ittempt  to  sign  the  certificate  over  to  her  son 
conveyed  no  title:  Carll  v.  Railroad  Co.,  12  O,  C  (N.  S.)  698. 

IV.  Waiver. 

If  a  corp<tration  refuses  to  transfer  stock  on  its  books,  the 
holder  of  such  stock,  waives  his  right  to  maintain  an  action  against 
such  corporation  for  conversion  of  such  stock  by  receiving  divi- 
,  dends,  and  on  reduction  of  the  stock  in  such  corporation,  taking 
a  new  certificate  for  (be  amount  of  stock  then  held  by  him:  In- 
surance Co    V.  Waters.  7  Dec.  Rep.   152,  1  Bull.  172. 

V.  Remedies. 

The  owner  nf  shares  of  slock  for  which  the  corporation  re- 
fuses to  issue  3  proper  certificate,  may  maintain  an  action  for 
damages  against   such  corporation :    State  ex   rel.   v.   Carpenter,  51 

0.  s.  ai. 

If  the  purchaser  of  slock  cannot  hold  slock  in  the  corpora- 
tion (as  where  such  purchaser  is  another  corporation,  G.  C.  8683 
not  authorizing  such  purchase),  the  corporation,  upon  refusal  to 
transfer  such  stock  upon  its  books,  is  not  liable  in  damages  to 
such  purth^iser  for  conversion:     Bank  v.  Bank.  36  O.  S.  360. 

If  a  corporation  has  wrongfully  transferred  stock  to  one  who 
is  not  the  owner  thereof,  it  is  liable  in  damages  therefor  to  the 
true  owner;     Allen  v.  Insurance  Co..  10  Dec.  Rep.  2(4,  19  Bull.  198. 

If  the  corporation  refuses  to  transfer  slock  which  has  been 
pledged,  the  power  of  attorney  being  signed  in  blank,  such  cor- 
poration is  liable  in  damages  to  such  pledgee:  Railway  v.  Raw- 
son.  9  Dec.  Rep,  7W.  id  Bull.  423  (affirmed,  without  report.  Rail- 
way V.  Rawson,  25  Bull.  SI). 

The  owner  of  stock  in  a  corporation  may  maintain  a  suit  in 
equity  to  compel  the  corporation  to  issue  a  certificate  therefor  to 
him  on  his  compliance  with  the  conditions  precedent  which  entitle 
him  thereto;  Railroad  v.  Fink.  41  O.  S.  .321:  Krohn  v.  Railway, 
4  n,  N,  P,  270.  6  O.  D.  (N.  P.)  5.52. 

If  a  subscriber  has  not  paid  the  asiessments  upon  his  slock 
and  such  stock  has  not  been  sold  therefor,  his  assignee  may  on 
payment  of  the  arrears  due  on  such  stock  maintain  a  suit  in  equity 
to  compel  the  corporation  lo  issue  such  stock  tn  him ;  Railroad 
v.    Fink,   41    O.   S,   321. 
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Since  the  ordinary  remedies  at  law  and  iti  equity  are  ade- 
quate, mandamus  will  not  lie  to  compel  a  corporation  to  issue  a  stock 
certificate ;  Freon  v.  Carriage  Co.,  42  O.  S.  30 ;  State,  ex  rel.,  v. 
Carpenter,  51  O.  S.  83;  Volksbiatt  Co.  v.  Hoffmeister,  62  O.  S. 
189;  Arbuckle  v.  Spice  Co.,  21  O.  C  C.  356,  11  0.  C.  D.  726; 
Blymyer  v.  Blymyer,  5  O.  N.  P.  71,  8  O.  D.  (N,  P.)  463;  Rich- 
ardson V.  Mining  Co,,  7  Dec.  Rep.  133.  I  Bull.  HO. 

In  an  action  which  is  brought  to  compel  a  corporation  to 
issue  a  stock  certlficale  the  corporation  may  have  all  persons  who 
assert  or  mav  assert  an  interest  in  such  stock  brought  into  such 
suit,  in  order  that  their  interest  mav  be  determined;  Lahman  v. 
Gas  Light  &  Coke  Co.,  8  O.  N.  P.  211.  11  O.  D.  {N.  P.)  215, 

That  an  assignor  of  a  stock  certificate  is  not  a  necessary 
party  in  a  suit  brought  by  his  assignee  against  the  corporation  to 
compel  the  cornoration  to  issue  a  new  stock  certificate  therefor, 
see  Krohn  v.  Railway,  4  O.   N.  P,  270,  6   0.   D.    (N.   P.)   552. 

If  a  pledgee  brings  suit  for  damages  for  refusal  to  transfer 
the  stock,  and  llie  petition  shows  that  the  value  of  the  stock  ex- 
ceeds the  amount  of  the  debt,  the  pledgor  is  a  necessary  party: 
Schmuck  v.  Manufacturing  Co.,  1  Dayton  Term.  Ren.  (Iddings), 
40. 

In  an  action  for  conversion  for  refusing  to  transfer  stock 
upon  the  stock  books  of  the  corporation,  the  plaintilT.  need  not 
allege  in  his  petition  the  means  whereby  he  became  the  owner  of 
such  certificate.  If  it  was  issued  to  one  who  has  assigned  such 
stock  to  the  plaintiff  as  in  this  case  and  has  signed  a  power 
of  attorney  for  the  transfer  thereof;  this  entitles  such  assignee  to 
such  transfer:  Schmuck  v.  Manufacturing  Co..  1  Dayton  Term, 
Rep.   (Iddings),  40. 

The  period  of  limitations  runs  against  the  owner  of  stock 
whose  stock  has  wrongfully  been  transfiirred  on  the  books  of  the 
corporation  to  another,  and  such  period  begins  to  run  from  the 
time  that  the  true  owner  learns  of  surh  wrongful  transfer:  Lar- 
will  V.  Burke.  19  O.  C,  C,  4451,  10  O,  C,  D,  570, 

VI.    Inspection  ok  Books, 

This  section  secures  to  the  owner  of  slock  a  right  to  inspect 
the  books  and  records  of  the  corporation  at  all  reasonable  times ; 
Railway  v.  Railway,  C,  0,  C,  C,  3(>2.  3  O,  C,  D.  493  (affirmed. 
Railway  v.  Railwav,  .jO  O.  S,  603)  :  Blymer  v.  Iron  Works  Co,, 
S  O,  N,  P,  71.  8  b,  D,  (N.  P.),  403;  Hoffmeister  v.  Volksbiatt 
Co..  5  0,  N.  P.  71,  8  O,  D,  (N.  P.)  463  (affirmed,  Volksbiatt  Co,  V. 
Hoffmeister,  62  O,  S,  1891, 

The  use  of  the  word  "such"  before  corporation  does  not  limit 
the  right  of  a  stockholder  in  an  Ohio  corporation  for  nrofit:  Ken- 
non  V,  Trust  Co,.  16  O,  D,  (N,  P,)  733,  4  O.  L,  R,  352, 

This  provision  does  not  appiv  to  a  corporation  which  is  not 
for  profit:  Humane  Society  v.  Biles.  11  O.  C.  C,  (N,  S.)  384. 
20  O.  C.  D.  833- 

Equity  will  not  enjoin  a  foreign  corporation  from  denying 
to  a  stockholder,  who  is  domiciled  in  Ohio,  the  right  to  inspect  its 
books :     Riggs  v.   Engraving   Co.,  7   O.   L,  R.  446. 

Mandamus  will  lie  to  compel  a  foreign  corporation,  which 
has  its  principal  office  in  this  state  and  keeps  its  books  here,  to 
permit  its  stockholders  to  inspect  its  books,  if  its  charter  and 
the  general  statutes  of  the  state  which  created  it  give  its  stock- 
holders such  rights:  State,  ex  rel..  v.  Farmer.  7  O.  C.  C.  429. 
4  O.  C.  D.  664, 

In  making  an  examination  of  the  books  of  the  corporation, 
the  stockholder  is  not  restricted  to  a  personal  examination,  but  he 
may  have  such  books  examined  by  his  rerresentative,  such  as  his 
attorney  or  an  expert  at  bookkeening:  Blvmer  v.  Iron  Works 
Co.,  5  0.  N,  P.  71.  8  O.  D.  (N.  P.)  463:  Hoffmeister  v.  Volks- 
biatt Co..  5  0.  N.  P,  71,  8  O.  D,  (N,  P.)  463  (affirmed,  Volksbiatt 
Co.   V,   Hoffmeister,  62   O,   S,    189), 
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The  motive  of  the  stockholder  in  making  inspection  of  the 
books  is  immaterial:  Volksblatt  v.  HoffmeJster,  63  0.  S.  189 
(affirming  Hoffmeiater  v.  Volksblatt  Co..  5  O.  N.  P.  71,  8  O.  D. 
(N.  P.)  463) ;  Caldwell  v.  Hill,  17  O.  D.  (N.  P.)  801,  2  O.  L. 
R.  294. 

A  stockholder  may  inspect  the  books  by  proper  agent  and  ma^ 
take  copies  from  such  books  and  records ;  Volksblatt  Co.  v.  Hoff- 
meister.  62  O.  S.  189  (affirming.  Hoffmeister  v.  Volksblatt  Co., 
5  O.  N.  P.  71,  8  0.  D.    (N.  P.)  463). 

The  right  of  the  stockholder  is  not  limited  to  one  inspection: 
Volksblatt  Co.  v.  Hoffmeister,  63  0.  S.  189  (affirming  Hoffmeister 
V.  Volksblatt  Co..  5  0,  N.  P.  71,  8  0.  D.   (N.  P.)  463). 

Under  some  circumstances,  a  third  application  for  examina- 
tion of  the  books  by  a  stockholder  has  been  said  hot  to  be  unrea- 
sonable: Biymyer  v.  Iron  Works  Co.,  5  O.  N.  P.  71,  8  O.  D. 
(N.  P.)  463;  Hoffmeister  v.  Volksblatt  Co..  5  O.  N,  P.  71,  8  O. 
D.  (N.  P.)  463  (affirmed.  Volksblatt  Co.  v.  Hoffmeister.  62  O. 
S.  189). 

Injunction  is  the  proper  remedy  to  prevent  a  corporation  from 
refusing  to  a  stockholder  the  right  to  inspect  its  books  and  records: 
VolksbFatt  Co.  v.  Hoffmeister,  M  O.  S.  189  (affirming  Hoffmeister 
V.  Volksblatt  Co-,  5  O.  N.  P.  71,  8  0.  D.  (N.  P.)  463). 

If  a  court  has  made  an  order  that  a  stockholder  be  permitted 
to  examine  the  books  of  a  corporation,  the  secretary  of  the  cor- 
poration who  refuses  such  opportunity  for  inspection  may  be  pun- 
ished for  contempt,  even  if  he  has  acted  under  the  orders  oi  his 
superior  officers :  Arbuckle  v.  Spice  Co..  21  O.  C  C.  357,  JI  O. 
C.  D.  726. 

As  to  the  averments  in  a  petition  by  a  stockholder  to  secure 
the  right  of  inspection,  see  Volksblatt  v.  Hoffmeister,  62  O.  S.  189 
(affirming  Hoffmeister  v.  Volksblatt  Co..  5  0.  N.  P.  71.  8  O.  D. 
(N.  P.)  463);  Kennon  v.  Trust  Co.,  16  O.  D.  (N.  P.)  339,  3  O. 
L.  R.  424  and  578. 

Section   8673-1.    Title  to  a  certificate  and  to  the  Tramfer  01 
shares  represented  thereby  can  be  transferred  only,  ''"«  *"  **" 

(a)  By  delivery  of  the  certificate  indorsed  either  in 
blank  or  to  a  specified  person  by  the  person  appearing  by 
the  certificate  to  be  the  owner  of  the  shares  represented 
thereby,  or 

(b)  By  delivery  of  the  certificate  and  a  separate 
document  containing  a  written  assignment  of  the  certificate 
or  a  power  of  attorney  to  sell,  assign,  or  transfer  the  same 
or  the  shares  represented  thereby  signed  by  the  person  ap- 
pearing by  the  certificate  to  be  the  owners  of  the  shares 
represented  thereby.  Such  assignment  or  power  of  attorney 
may  be  either  in  blank  or  to  a  specified  person. 

The  provisions  of  this  section  shall  be  applicable  al- 
though the  charter  or  articles  of  incorporation  or  code  of 
regulations  or  by-laws  of  the  corporation  issuing  the  cer- 
tificate and  the  certificate  it.self.  provide  that  the  shares  rep- 
resented thereby  shall  be  transferable  only  on  the  books 
of  the  corporation  or  shall  be  registered  by  a  registrar  or 
transferred  by  a  transfer  agent. 

I.  Nature  of  certificate.  Vl,    Refusal  of  corporation  to 

II.  Validity  of  certificate.  transfer     stock     on 

III.  Equitable  interest.  stock  books. 

IV,  Transfer  of  title.  A.     .Action  for  danases. 
V.  S«le  of  Mode.                                    B.    Mandamus. 

C.  Equity. 
I.    NATintz  cv  CnnncAn. 
The  certificate  of  shares  of  stock  in  a  corporation  is  not  die 
stock  itself;  but  it  is  a  mere  evidence  of  the  stockholder's  intereat 


..Google 


in  the  corporate  property  of  the  corporation  which  issues  such 
eerlificate:     Ball'v.  Manufacturing  Co.,  67  O.  S.  306. 

In  the  absence  of  statutory  provisions  on  charter  require- 
ments, no  certificate  of  stock  is  necessary  to  attest  the  rights  of 
the  stockholder  in  the  corporation;  and  if  a  certificate  of  stock 
is  issued  to  the  owner  of  certain  shares  of  stock,  such  certificate 
is  not  the  property  itself,  but  it  is  merely  an  acknowledgment  of 
the  owner's  interest  in  the  property  of  the  corporation :  Ball  v. 
Manufacturing  Co.,  67  O.  S.  300. 

A  certificate  of  stock  of  a  corporation  in  the  usual  form  is 
an  assurance  to  the  world  that  the  person  named  is  the  owner 
of  the  number  of  shares  of  its  capital  stock  stated  therein,  and 
that  these  shares  will  be  transferred  on  the  books  of  the  company 
to  one  purchasing  the  same,  on  a  surrender  of  the  certificate  with 
a  proper  assignment ;  and  one  who  purchases  such  certificate  in 
the  market,  without  knowledge  of  any  fraud  of  its  issue,  is  en- 
titled to  have  it  transferred  to  him  on  the  books  of  the  companv ; 
and  if  on  demand  such  transfer  is  refused,  mav  recover  of  trie 
company  its  vahie  at  the  time  of  demand:  Railway  v.  Bank,  56 
O.  S.  351  (affirming  Bank  v.  Railway.  11  Dec.  Rep.  703,  29  Bull. 
15.  which  reversed  Railway  v.  Bank,  II  Dec.  Rep.  50,  24  Bull.  198). 

(Cases  involving  the  same  fraudulent  stock  issues  are  Rail- 
way V.  Rank,  1  O.  C.  C,  liW.  I  O.  C.  D.  109;  Bank  v.  Railway, 

9  Dec.  Rep.  147.  11  Bull.  86:  Bank  v.  Railway.  9  Dec.  Rep.  702, 
16  Bull.  3!K):  Railway  v.  Rawson.  !1  Dec.  Rep.  709,  16  Bull.  423; 
Perin  v.  Railway,  10  Dec.  Rep.  113,  18  Bull.  .W>;  Railway  v.  Bank, 

10  Dec,  Rep.  614.  22  Bull  24f ) ;  see,  to  the  same  effect.  Marble 
V.  Bank.  3  0.  C.  C.  464.  2  O.  C.  D,  265;  Prout  v.  Post,  12  O.  D. 
(N.  P.l   141. 

The  owner  of  stock  is  entitled  to  a  certificate  therefor;  Bank 
V.  Railway,  II  Dec,  Rep.  703,  29  Bull.  15,  which  reversed  Railway 
V.  Bank,  11  Dec.  Rep.  50,  -^4  Bull.  I3P.  and  which  was  affirmed  in 
Railway  v.  Bank.  56  O.  S,  351  ;  Haldeman  v.  Railway.  2  H.  101, 
12  Dec.  Rep.  351. 

A  holder  of  a  certificate  to  the  effect  that  a  certain  named 
person  was  "entitled  to  one  share  of  the  real  estate  property  of 
the  college  drawing  an  interest  of  six  per  cent.",  in  a  corporation 
not  for  profit,  which  was  formed  to  give  instruction  in  dental 
surgery,  can  not  recover  a  money  judgment  for  the  interest  upon 
such  share,  the  corporation  not  having  made  any  profit,  and  the 
ownership  of  such  realty  being  indispensable  to  its  corporate  ex- 
istence; College  v.  Rosenthal.  45  O.  S.  18.S;  see,  also,  Bryant  v. 
College  of  Dental  Surgery.  1  C  S.  C.  R,  67. 

IT.    VALiniTV  or  Ckrtificate. 

A   stock   certificate   which   is   ligned   by   authorized   officers   is 
to   be   presumed   to  be   genuine   and   valid,   the 
the  corporation  to  prove  an  overissue:     Perin  i 
Rep.  113.  18  Bull.  382. 

'n  the  nbsence  of  a  provision  which  forbids  the  president  or 
secretary  to  own  corporate  stock,  the  fact  thai  a  certificate  is 
issued  to  the  secretary  and  is  signed  by  the  president  and  counter- 
signed by  the  secretary,  does  not  charge  the  purchaser  of  such 
certificate  with  the  duty  of  innuiring  whether  the  secretary  in  fact 
owns  such  certificate  or  not :  Railwav  v.  Bank,  56  O.  S  351  (affirm- 
inar  Bank  v.  Railwav.  11  Dec.  Rep,  703,  29  Bull.  1.1.  which  reversfd 
Railway  v.   Bank.   11   Dec.   Rep.  51,  ii4   Bull,   1981. 

If  a  certificate  is  signed  by  the  proper  officers  and  is  genuine, 
the  purchaser  of  such  certificate  mav  relv  upon  its  validity:  Rail- 
way V.  Bank,  ^6  O.  S.  351  (affirming  Bank  v.  Railway,  11  Dec. 
Rep.  703.  29  Bull.  15.  which  reversed  Railway  v.  Bank.  11  Dec. 
Rep,  50,  24  Bull.  198). 

By  reason  of  what  appears  on  the  face  of  a  certificate  of 
stock,  and  the  tact  that,  as  a  matter  of  general  knowledge  in  the 
business  world,  such  certificate^  of  stock  are  extensively  purchased 
as  investments,  with  no  other  inquiry  than  as  to  the  genuineness  . 
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at  the  signatures  of  the  officers  to  the  certiticatei,  and  that  such 
use  of  them  add;  to  the  value  of  the  stock  of  a  company  and  is 
largely  to  its  advanuge,  the  company  is  charged  with  the  duty  of 
observing  care  in  their  issae,  and  of  supervising  their  agents 
charged  with  the  performance  of  the  duty.  This  is  a  duty  it  owes 
to  all  persons  dealing  in  its  slock;  and  if,  by  reason  of  its  negli- 
gence in  this  regard,  spurious  stock  is  issued,  it  is  liable  in  dam- 
ages to  any  one,  purchasing  it  for  value,  without  knowledge  of 
its  fraudulent  character.  And  a  failure  of  the  party,  under  such 
circumstances,  to  inquire  at  the  ollice  of  the  company,  is  not  such 
contributory  negligence  as  will  deprive  him  of  the  right  to  recover, 
although  such  inquiry  would  have  disclosed  the  fraudulent  char- 
acter of  the  certificate:  Railway  v.  Bank,  56  O.  S.  351  (affirming, 
Bank  v.  Railway,  U  Dec.  Rep.  703,  29  Bull.  15,  which  reversed 
Railway  v.  Bank,  11  Dec.  Rep.  60,  21  Bull.  198). 

No  individual  duty  rests  upon  the  president  or  secrtary  in- 
dependent of  their  capacity  as  servants  of  the  corporation:  Snod- 
grass  V.  Morrison  &  Snodgrass  Co.,  17  O.  D.  (N.  P.)  497,  4  O. 
L.  R.  622. 

Ill,    Equitable  Interests. 

The  ei|uitable  title  to  stork  may  pass  without  a  transfer  upon 
the  books  of  the  corporation  :  .Andrews  v.  Watson,  12  O.  C.  D. 
C8(i;  Prout  v.  Post,  12  O.  D.  (N.  P.)  141. 

The  statutes  of  Ohio  do  not  in  any  way  recognize  equitable 
ownership  of  stock  as  distinct  from  the  legal  title  thereto:  Arm- 
strong V.  Brewing  Co.,  11  Dec.  Rep,  "297,  26  Bull.  39. 

\Vhere  slock  in  a  turnpike  company,  not  paying  dividends, 
was  assigned  by  sisters  to  their  brother  for  the  purpose  of  enabling 
him  to  be  elected  to  the  salaried  position  of  se-rretary  and  treas- 
urer of  the  company,  and  he  thus  held  the  stock  for  many  years 
and  until  it  became  valuable,  he  will  not  be  heard  in  an  action  by 
the  sisters  for  an  accounting  to  plead  laches  or  the  statute  of  limita- 
tions, but  under  the  evidence  m  this  case  a  trust  is  fastened  by 
parol,  and  an  accounting  will  be  ordered:  Bonnel!  v.  Brown,  11 
O.  C.  C,  {N.  S.)  58.  20  O.  C.  D.  712  (affirmed,  without  report. 
Brown  v.  Bonnell,  80  O.  S.  710). 

IV.    TuANSFEit  OF  Title. 

The  legal  title  to  stock  can  be  transferred  only  upon  the 
books  of  the  corporation:  Norton  v.  Norton,  43  0.  S.  509;  An- 
drews v.  Watson.  12  0.  C.  D.  680. 

Delivery  of  a  certificate  without  indorsement  passes  title  if 
such  was  the  intention  of  the  parties:  Lawler  v.  Keil,  4  0.  N. 
P.  218,  6  0,  D.    (N.  P.)   311. 

A,  a  cashier  of  a  national  bank,  who  was  also  a  director  and 
a  stockholder,  assigned  his  stock  certificate  to  B  as  collateral  se- 
curity for  a  debt,  and  subsequently  transferred  such  stock  on  the 
books  of  the  bank,  the  certificate  not  being  returned  to  C,  the 
president,  to  secure  A's  debt  to  the  bank.  B  obtained  judgment 
against  A  and  caused  such  stock  to  be  seized  on  execution  and 
sold  to  D.  It  was  held  that  such  transfer  to  C  transferred  only 
A's  equity,  and  that  D  acquired  only  B's  lien  upon  such  stock: 
Lee  V-  Bank.  13  Dec.  Rep.  913,  2  C.  S.  C.  R.  298. 

For  the  effect  upon  the  voting  power  of  certain  shares  of 
stock,  of  their  sale  bj;  the  state  which  had  held  such  stock  with 
power  to  name  three  directors  in  lieu  of  voting  such  stock,  see  Har- 
per V.  Ampt,  32  O.  S.  291. 

Sec,  111,  this  section. 

V.    Sale  of  Stock. 


For  the  validity  of  contracts  lo  sell  stock,  payment  therefor 
to  be  made  out  of  the  dividends  thereon,  see  Stewart  v.  Herron, 
77  O.  S.  130;  White  v.  Cooper  Co..  7  O.  C.  C,  (N.  S.)  114,  17 
O.  C.  D.  703,  affirmed,  without  report.  Kirk  v.  White,  72  O.  S.  618. 
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A  corporation  wherf  not  prohibited  by  its  charter,  or  a  stat- 
ute or  constitutional  prohibition,  may  purchase  its  own  stock,  and 
there  is  no  statute  or  constitutional  provision  in  Ohio  preventing 
such  purchase:     Siders  v.  Concrete  Co.,  13  O.  C.  C.  (N.  S.)  481. 

Before  a  purchase  by  a  corporation  of  its  own  stock  will 
be  set  aside  it  must  be  shown  that  it  was  not  made  in  good  faith 
and  will  result  in  the  injury  of  creditors;  Siders  v.  Concrete 
Co.,  13  O.  C.  C  (N.  S.)  481. 

Where  a  corporation  purchases  its  own  stock  and  gives  a 
note  therefor,  such  transaction  so  far  as  the  sale  and  purchase 
of  the  stock  is  concerned  becomes  an  executed  contract,  and  the 
mere  want  of  power  to  purchase  such  stock  will  not  be  a  good 
defence  in  an  action  against  the  corporation  to  collect  such  note; 
Siders   V.   Concrete   Co..   13   O.   C.   C    (N,    S.)    481. 

In  the  absence  of  fraud  or  other  illegal  action,  complaint 
will  not  lie  because  of  the  obtaining  of  control  of  a  corporation 
by  a  combination  of  stockholders  or  by  cumulative  voting;  nor 
will  a  sale  of  treasury  stock  in  furtherance  of  such  a  design  be  set 
aside  by  a  court,  where  made  in  the  presence  of  all  the  parties 
and  by  the  proper  officers,  and  in  the  absence  of  any  claim  that 
the  stock  woula  have  sold  for  more  in  the  open  market  or  that  it 
would  bring  more  at  a  resale:  Hall  v.  Hall,  11  O.  C.  C.  (N.  S-) 
336,  30  0.  C.  D.  826  (affirmed,  without  report.  Hall  v.  Hall,  79 
0.  S.  456). 

Where  full  opportunity  was  given  stockholders  to  take  their 
pro  rata  share  of  a  new  issue  of  stock  and  they  failed  to  do  so, 
they  will  be  deemed  to  have  waived  their  right  thereto,  and  pur- 
chasers from  them  four  years  later  of  their  stock  of  the  original 
issue  acquire  no  rights  thereby  in  the  new  issue,  but  such  new  stock 
remaining  untaken  becomes  treasury  stock,  which  may  be  legally 
sold  by  the  board  of  directors:  Hail  v.  Hall,  II  0.  C  C.  (N.  S.) 
385,  20  O.  C.  D.  826  (affirmed,  without  report.  Hall  v.  HalL  79 
O.  S.  456). 

Where  stock  sold  under  an  agreement  whereby  the  seller 
guarantees  the  payment  of  dividends  and  binds  himself  to  take 
the  stock  back  at  its  face  value  upon  demand  at  the  end  of  a 
stipulated  period,  it  is  the  duty  of  the  purchaser,  in  the  event  he 
desires  to  hold  the  seller  to  his  agreement,  to  appear  at  his  office 
on  the  day  named  and  tender  back  the  stock  and  demand  payment 
for  the  stock;  and  a  petition  for  recovery  under  such  an  agreement 
is  demurrable  which  does  not  allege  such  demand  and  tender 
back  of  the  stock  on  the  date  named  in  the  agreement:  Jones 
v.  Jaeger,  9  0.  N.  P.  (N.  S.)  206. 

VI.    Refosai.  of  Cokporation  to  Tbansfek  Stock  on  Stock  Books. 

A.  Action  for  damages.  The  owner  of  shares  of  stock  for 
which  the  corporation  refuses  to  issue  a  proper  certificate  may 
maintain  an  action  for  damages  against  such  corporation:  State, 
ex  rel.,  v.  Carpenter,  61   0.   S.  83. 

If  a  corporation  refuses  to  transfer  stock  which  has  been 
pledged,  the  power  of  attorney  being  signed  in  blank,  such  cor- 
poration is  liable  in  damages  to  such  pledgee:  Railway  v.  Rawson, 
9  Dec.  Rep,  T09,  16  Bull,  423  (affirmed,  without  report.  Railway 
V.  Rawson,  25  Bull.  87). 

If  a  corporation  has  wrongfully  transferred  stock  to  one  who 
is  not  the  owner  thereof,  it  is  liable  in  damages  therefor  to  the 
true  owner:     Allen  v.  Insurance  Co.,  10  Dec.  Rep.  204,  19  Bull. 


350. 

If  the  purchaser  of  stock  can  not  hold  stock  in  the  corpora- 
tion (as  where  such  purchaser  is  another  corporation,  G.  C.  8683, 
not  authorizing  such  purchase),  the  corporation  upon  refusal  to 
transfer  such  stock  upon  its  books  is  not  liable  in  damages  to 
such  purchaser  for  conversion :     Bank  v.  Bank,  36  0.  S.  8*~ 
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A  corporation  may  refuse  to  transfer  stock  upon  its  books, 
if  it  believes  that  such  stock  has  been  sold  illegally;  and  it  may 
await  a  judicial  determination  of  the  right  of  the  bolder  to  have 
such  stock  transferred :     Oliver  v.  Turnpike  Co.,  1  Hosea,  457. 

The  right  to  recover  damages  for  the  wrongful  refusal  of 
a  corporation  to  transfer  slock  upon  its  books,  is  waived  by  accept- 
ing a  certificate  issued  in  lieu  of  such  original  certificate  and 
coTlecling  dividends  thereon:  Insurance  Co.  v.  Waters,  7  Dec 
Rep.  152,  1  Bull.  172. 

In  an  action  by  a  pledgee  of  stock  to  compel  the  corporation 
to  transfer  the  stock  to  him  and  alleging  a  wrongful  conversion 
thereof,  an  answer  which  sets  up  a  suit  previously  brought,  based 
on  precisely  the  same  facts  and  involving  the  same  evidence  and 
the  same  measure  at  damages,  is  in  the  nature  of  a  plea  in  abate- 
ment and  affords  ground  for  a  dismissal  of  the  petition :  Schmuck 
V.  Manufacturing  Co.,  7  0.  N.  P.  (N.  S,)  24,  19  0.  D.  (N.  P^ 
S19  (affirmed,  without  report,  Schmuck  v.  Manufacturing  Co.,  To 
O.  S.  409). 

In  an  action  to  compel  the  transfer  of  stock  upon  the  itock 
books  the  president  and  secretary  of  the  corporation  are  not 
proper  parties:  Snodgrass  v.  Morrison  &  Snoclgrass  Co.,  17  O. 
D.  (N.  P.)  497,  4  O.  L.  R.  622. 

While  the  fact  that  a  lost  certificate  of  stock,  standing  tn  the 
name  of  the  plaintiff  seeking  a  re-issue  thereof,  would  in  the 
absence  of  other  evidence,  be  conclusive  as  to  his  title,  an  order 
of  the  court  for  such  a  reissue  will  be  reversed  as  against  the 
weight  of  the  evidence,  where  it  appears  that  the  evidence  upon 
which  the  order  was  based  showed  that  while  the  naked  legal  title 
was  in  the  plaintiff  the  equitable  title  was  in  a  corporation  of  which 
he  was  a  member:     Bank  v.  Voighi.  13  O.  C.  C.  (N.  S.)  267. 

B.  Mandamus.  Since  the  ordinary  remedies  at  law  and  in 
equity  are  adequate,  mandamus  will  not  he  to  compel  a  corpora- 
tion to  issue  a  stock  certificate:  Freon  v.  Carriage  Co.,  42  O.  S. 
30;  State,  ex  rel.,  v.  Carpenter,  51  0.  S,  83;  Volksblatt  Co.  V. 
Hoflmeisler,  62  0.  S.  189;  Arbuckle  v.  Spice  Co.,  21  O.  C  C. 
356,  11  O.  C.  D.  726;  Blymyer  v.  Blyrayer  Iron  Works  Co.,  6 
O.  N.  P.  71,  8  O.  D.  (N.  P.)  463;  Richardson  v.  Mining  Co.,  7 
Dec  Rep.  133,  1  Bull.  140. 

C  Equity.  The  owner  of  stock  in  a  corporation  may  main- 
tain a  suit  in  equity  to  compel  the  corporation  to  issue  a  certifi- 
cate therefor  to  him  on  his  compliance  with  the  conditions  pre- 
cedent which  entitle  him  thereto:  Railroad  v.  Fink,  41  O.  S.  321; 
Krohn  v.  Railway,  4  O.  N.  P.  270,  0  O.  D.  (N.  P.)  556. 

If  a  subscriber  has  not  paid  the  assessment  upon  his  stock 
and  such  stock  has  not  been  sold  therefor,  his  assignee  may  on 
payment  of  the  arrears  due  on  such  stock,  maintain  a  suit  in  equity 
to  compel  the  corporation  to  issue  such  stock  to  him:  Railroad 
v.  Fink.  41  O.  S.  321. 


Section  8673-2.    Nothing  in  this  act  shall  be  con-  ?<,„„  of 

strued  as  enlarging  the  powers  of  an  infant  or  other  per-  j^'^J;,^^!* 

sons  lacking  full  legal  capacity,  or  of  a  trustee,  executor  etc!.  n«"ra 

or  administrator,  or  other  fiduciary,  to  make  a  valid  indorse-  '"■•^ 
tiient,  assignment  or  power  of  attorney. 

If  stock  is  issued  to  a  trustee,  and  he  subsequently  attempt! 
to  transfer  it,  the  corporation  is  bound  to  inquire  into  his  power 
to  sell  before  making  such  transfer  upon  its  books:  Fuller  v. 
Railway,  8  0.  N.  P.  605,  11  0.  D.   (N.  P.)  574. 
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nw'^to^uM™  Section   8673-3.     Nothing  in   this   act  shall  be  con- 

10  recDnliu      utrued  as  forbidding  a  corporation, 

rt«k.  who.  (a)     To  recognize  the  exclusive  right  of  a  person  reg- 

istered on  its  books  as  the  owner  of  shares  to  receive  divi- 
dends and  to  vote  as  such  owner,  or 

(b)  To  hold  liable  for  calls  and  assessments  a  person 
registered  on  its  books  as  the  owner  of  shares. 

A  ciirporation  is  not  liable  upon  dividends  paid  on  stock  be- 
fore such  corporation  has  notice  that  such  stock  has  been  trans- 
ferred:    Railroad  v.  Robbins.  35   0.   S.  483. 

A  power  of  attorney  indorsed  on  a  certificate  of  stock  by  a 
husband  in  favor  of  his  wife,  on  the  same  day  on  which  the 
certificate  was  isued  to  him,  will  be  construed  as  a  general  power 
to  transfer  the  stock  on  the  books  of  the  company,  which  not 
having  been  exercised  by  the  wife  during  her  lifetime,  ceased  at 
her  death,  and  her  attempt  to  sign  the  certificate  over  to  her  son 
conveyed  no  title:     Carll  y.  Railway,  13  O.  C.  C.   (N.  S.)  598. 

.An  agreement  by  the  owner  of  stocks,  by  which  the  title  to 
the  stock  is  not  transferred,  by  which  the  owner  of  such  stocks 
agrees  to  permit  the  dividends  therein  10  be  collected  and  used, 
under  a  power  of  attorney,  giving  such  authority  is  purely  execu- 
tory as  to  future  dividends,  and  when  such  agreement  is  without 
consideration,  is  revocable  at  any  time  as  to  such  future  dividends: 
Lamkin  v.  Robinson.  10  O.  N.  P.  (N.  S.)  1,  21  O.  D.  (N.  P.)  13. 

A  corporation  by  a  sale  of  its  assets,  violates  no  rights  of  a 
holder  of  stock,  assigned  to  him  in  blank  and  delivered  to  him  as 
security,  where  the  pledgee  failed  to  give  notice  to  the  corpora- 
tion that  he  was  the  holder  of  the  stock  until  long  after  the  sale 
had  been  effected:  Schmuck  v.  Manufacturing  Co.,  7  O.  N.  P. 
(N.  S.)  24.  19  O.  D.  (N.  P.)  819  (affirmed,  without  report, 
Schmuck  V,  Manufacturing  Co.,  78  0.  S.  409). 

Where  the  vendor  causes  an  entry  of  transfer  to  be  made 
by  the  secretary  of  the  company,  in  a  book,  then  present  at  the 
company's  office  other  than  the  stock  book,  with  the  expectation 
that  it  will  be  entered  in  another  book  then  at  the  residence  of 
the  secretary,  but  no  transfer  is  made  in  the  stock  book  of  the 
company,  and  at  the  time  of  the  accruing  of  the  debts  of  the  cor- 
poration, and  at  the  time  of  the  trial,  such  vendor  oppears,  by  the 
stock  hook,  to  be  the  owner  of  the  shares,  such  entry  of  transfer  is 
not  sufficient  to  relieve  the  vendor  of  liability  to  the  creditors  of 
the  corporation,  notwithstanding  the  fact  that  the  sale  was  made 
in  good  faith  and  for  value,  and  that  the  vendor  believed  he  had 
done  all  that  was  necessary  to  effect  a  transfer  of  the  stock,  and 
the  further  fact  that  the  companj  th'rfaf'»f  t'-a'ei'  \^f  pif-h^'ft 
as  the  owner  of  the  slock  so  sold:  Harpold  v,  Stobart.  46  O.  S. 
397, 

If  a  corporation  does  not  keep  a  stock  book,  the  names  which 
appear  upon  the  stubs  of  the  stock  certificate  may  be  regarded  as 
the  names  of  the  stockholders  for  the  purpose  of  enforcmg  stock 
liability:     Herrick  v.   VVardwell,  58   0.   S.  294. 

A  pledgee  of  stock  who  holds  it  as  collateral  security  for  a 
debt  with  power  of  attorney,  to  transfer  such  stock  on  the  books 
of  the  corporation,  but  who  has  never  had  such  stock  transferred, 
and  who  has  never  voted  it,  is  not  a  stockholder  and  is  not  liable 
upon  the  stockholders'  liability  then  in  force;  Henkle  v.  Manu- 
facturing Co.,  39  O,  S.  547. 

Where  additional  stock  is  issued  as  a  stock  dividend  at  a 
time  when  the  corporation  possessed  no  assets  from  which  a  divi- 
dend could  be  declared,  an  offer  of  the  stnckholders  to  return 
the  stock  to  the  company  comes  too  late  after  the  insolvency  of 
the  company  has  been  established  and  a  proceeding  has  been  be- 

Sn   to   enforce   stockholders'    liability:      Bank   v.   Patten   Co.,    13 
C  C.   CN.  S.)  289. 
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Section  8673-4.  The  title  of  a  transferee  of  a  certif-  whon 
icate  under  a  power  of  attorney  or  assignment  not  written  "»"»*« 
upon  the  certificate,  and  the  title  of  any  person  claiming 
under  such  transferee,  shall  cease  and  determine  if,  at  any 
time  prior  to  the  surrender  of  the  certificate  to  the  corpora- 
tion issuing  it,  another  person,  for  value  in  good  faith,  and 
without  notice  of  the  prior  transfer,  shall  purchase  and 
obtain  delivery  of  such  certificate  with  the  indorsement  of 
the  person  appearing  by  the  certificate  to  be  the  owner 
thereof,  or  shall  purchase  and  obtain  delivery  of  such  cer- 
tificate and  the  written  assignment  or  power  of  attorney  of 
such  person,  though  contained  in  a  separate  document. 

A  certiticate  of  stock  of  a  corporation  in  the  usual  form  Is 
an  assurance  to  the  world,  that  the  person  named  is  the  owner 
of  the  number  of  shares  of  its  capital  stock  stated  therein,  and 
that  these  shares  will  be  transferred  on  the  books  of  the  company 
to  one  purchasing  the  same,  on  a  surrender  of  the  certificate  with 
a  proper  assignment ;  and  one  who  purchases  such  certificate  in 
the  market,  without  knowledge  of  any  fraud  in  its  issue,  is  en- 
titled to  have  it  transferred  to  him  on  the  books  of  the  company; 
and  if  on  demand,  such  transfer  is  refused,  may  recover  of  the 
company  its  value  at  the  time  of  the  demand.  Where  certificates 
of  the  stock  of  a  company  are  required  to  be  issued  by  the  pres- 
ident and  the  secretary  under  the  seal  of  the  company,  and  no 
other  mode  is  provided  or  can  be  used,  and  neither  the  secretary 
nor  the  president  is  prohibited  from  holding  stock  and  both  with 
its  knowledge  do  in  fact  hold  stock,  the  fact  that  a  certificate  is 
issued  in  favor  of  the  secretary  is  not,  of  itself,  sufficient  to  put 
a  party  on  inquiry  as  to  whether  the  secretary  is  rightfully  the 
owner  of  it.  By  reason  of  what  appears  on  the  face  of  a  certifi- 
cate of  stock,  and  the  fact  that,  as  a  matter  of  general  knowledge 
in  the  business  world,  such  certificates  of  stock  are  extensively 
purchased  as  investments,  with  no  other  inquiry  than  as  to  the 
genuineness  of  the  signatures  of  the  officers  to  the  certificates,  and 
that  such  use  of  them  adds  to  the  value  of  the  stock  of  the  com- 
pany and  is  largely  to  its  advantage  the  company  is  charged  with 
the  duty  of  observing  care  in  their  issue,  and  of  supervising  their 
agents  charged  with  the  performance  of  the  duty.  This  is  a  duty 
it  owes  to  all  persons  dealing  in  its  stock;  ana  if,  by  reason  of 
its  negligence  in  this  regard,  spurious  stock  is  issued,  it  is  liable 
in  damages  to  any  one  purchasing  it  for  value,  without  knowledge 
of  its  fraudulent  character.  .\nd  a  failure  of  the  party,  under 
such  circumstances,  to  inquire  at  the  office  of  the  company,  is  not 
such  contributory  negligence  as  will  deprive  him  of  the  right  to  re- 
cover, although  such  inquiry  would  have  disclosed  the  fraudulent 
character  of  the  certificate:  Railway  v.  Bank.  56  O.  S.  361  (affirm- 
ing Bank  v.  Railway.  11  Dec.  Rep.  703,  29  Bull.  15,  which  re- 
versed Railway  v.  Bank,  11  Dec.  Rep.  50.  24  Bull.  198). 

(Cases  involving  the  same  fraudulent  stock  issues  are  Rail- 
way v.  Bank.  1  O.  C.  C.  199.  1  0.  C.  D,  109;  Bank  v.  Railway, 

9  Dee.  Rep.  147.  11  Bull-  86;  Bank  v.  Railway,  9  Dec.  Rep.  702. 
16  Bull.  399;  Railway  v.  Rawson.  9  Dec,  Rep.  709,  16  Bull.  423; 
Perin  v.  Railway.  10  Dec.  Rep.  11.1,  18  Bull.  382;  Railway  v.  Bank, 

10  Dec,  Rep.  614.  22  Bull.  248.) 

In  Bank  v.  Safe  &  Lock  Co.,  66  0,  S.  367,  it  was  held  that  if  a 
certificate  of  stock  is  issued  to  (he  secretary  of  the  company,  the 
stock  standing  in  his  name  upon  the  books,  and  such  holder  assigns 
the  same  to  a  bona  fide  taker  thereof,  by  executing  an  assignment 
on  the  back  blank  as  to  the  name  oi  the  assignee,  and  delivers  the 
certificate  so  assigned  to  such  assignee,  and  then  afterwards  fraud- 
ulently obtains  possession  of  such  certificate  by  abstracting  it  from 
the  president's  drawer  in  the  safe  of  the  company,  where  it  had 
been  placed  by  the  president,  and  pledges  it  to  another  for  his  own 
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debt,  and  the  creditor  accepts  such  pledge  without  Inquiry  or  at- 
tempt to  have  the  slock  transferred  to  him  on  the  books,  such  first 
assignee  will,  in  the  absence  of  culpable  negligence  on  his  part 
proximatel);  contributing  to  the  deceit,  be  held  to  be  the  real  owner 
of  the  certificate,  although  such  second  pledgee  has  acted  in  eood 
faith  and  on  the  belief  that  his  debtor  was  the  real  owner  of  the 
stock. 

ythtn  tnnafcr  SECTION  8673-5.     The  delivery  of  a  certificate  to  trans- 

fitnT*  ""  **"    ^^i"  *'t'^  '"  accordance  with  the  provisions  of  section  i,  is 

efi«tu«L  effectual,  except  as  provided  in  section  7  (G.  C.  8673-7), 

though  made  by  one  having  no  right   of  possession  and 

having  no  authority  from  the  owner  of  the  certificate  or 

from  the  person  pu porting,  to  transfer  the  title. 

Tniufcr  by  SECTION  8673-6.     The  indorsement  of  a  certificate  by 

*^ta«r""  ^^^  person  appearing  by  the  certificate  to  be  the  owner  of 
the  shares  represented  thereby  is  effectual,  except  as  pro- 
vided in  section  7  (G.  C.  8673-7),  though  the  indorser  or 
transferer, 

(a)  Was  induced  by  fraud,  duress  or  mistake,  to 
make  the  indorsement  or  delivery,  or 

(b)  Has  revoked  the  delivery  of  the  certificate,  or  the 
authority  given  by  the  indorsement  or  delivery  of  the  cer- 
tificate, or 

(c)  Has  died  or  become  legally  incapacitated  after 
the  indorsement  whether  before  or  after  the  delivery  of 
the  certificate,  or 

(d)  Has  received  no  consideration. 

When  eertifi-  SECTION.  8673-7.     If  the  indorsement  or  delivery  of  a 

Sdfl^d'lnd  certificate, 

r^fnded  *^^^     Was  procured  by  fraud  or  duress,  or 

(b)  Was  made  under  such  mistake  as  to  make  the 
indorsement  or  delivery  inequitable;  or 

If  the  delivery  of  a  certificate  was  made. 

(c)  Without  authority  from  the  owner,  or 

(d)  After  the  owner's  death  or  legal  incapacity,  the 
possession  of  the  certificate  may  be  reclaimed  and  the  trans- 
fer thereof  rescinded,  unless: 

(i)  The  certificate  has  been  transferred  to  a  pur- 
chaser for  value  in  good  faith  without  notice  of  any  facts 
making  the  transfer  wrongful,  or 

(2)  The  injured  person  has  elected  to  waive  the  in- 
jury, or  has  been  guilty  nf  laches  in  endeavoring  to  enforce 
his  rights. 

Any  court  of  appropriate  jurisdiction  may  enforce  spe- 
cifically such  right  to  reclaim  the  possession  of  the  cer- 
tificate or  to  rescind  the  transfer  thereof  and.  pending  liti- 
gation, may  enjoin  the  further  transfer  of  the  certificate 
or  impound  it. 

A    slock  certiticalc   if   not    fully    ncfrntiable ;    Rank    v.    Safe  & 
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While  not  iiegoliable,  it  is,  however,  symbolic  of  the  stock 
wliich  it  purports  to  represent:  Bank  v.  Railway,  9  Dec.  Rep,  147, 
II  Bull.  m. 

A  stockholder  in  a  corporation  who  offers  his  stock  for  sale 
is  not  bound  to  disclose  the  fact  that  he  holds  a  claim  against  the 
corporation,  which,  if  valid,  will  reduce  the  value  of  the  stock; 
(ioodale  V.  Hunt,  6  Dec.  Kep.  897,  8  Am.  L,  Rec.  624.  5  Bull,  172 
(affirmed,  without  report,  Goodale  v.  Hunt,  11  Bull.  107), 

Section  8673-8,     Although  the  transfer  of  a  certificate 
nr  of  shares  represented  thereby  has  been  rescinded  or  set 
aside,  nevertheless,  if  the  transferee  has  possession  of  the 
certificate  or  of  a  nev/  certificate  representing  part  or  the 
whole  of  the  same  shares  of  stock,  a  subsequent  transfer  of 
such  certificate  by  the  transferee,  mediately  or  immediately, 
10  a  purchaser  for  value  in  good  faith,  without  notice  of   PurchMtr  tt 
any   facts  making  the  transfer  wrongful,   shall  give  such   g^g^  {^[,1^ 
purchaser  an  indefeasible  right  to  the  certificate  and  the   qbuini  title, 
shares  represented  thereby. 

Section  8673-9.     The  delivery  of  a  certificate  by  the 
person  appearing  by  the  certificate  to  be  the  owner  thereof 
without  the  indorsement  requisite  for  the  transfer  of  the 
certificate  and  the  shares  represented  thereby,  but  with  in- 
tent to  transfer  such  certificate  or  shares  shall  impose  an 
obligation,  in  the  absence  of  an  agreement  to  the  contrary,   owner  m«r  1 
upon  the  person  so  delivering,  to  complete  the  transfer  by  ^""'^"(j''  "* 
making  the  necessary  indorsement.    The  transfer  shall  take   tramfer. 
effect  as  of  the  time  when  the  indorsement  is  actually  made. 
This  obligation  may  be  specifically  enforced. 

Section  8673-10.     An  attempted  transfer  of  title  to  a   Effect  of  ai- 
certificate   or   to   the   shares    represented   thereby   without  SJJ"',i!^^'' 
delivery  of  the  certificate  shall  have  the  effect  of  a  promise   deiiTerr. 
to  transfer  and  the  obligation,  if  any,  imposed  by  such  prom- 
ise shall  be  determined  by  the  law  governing  the  formation 
and  performance  of  contracts. 

Section  8673-1 1 ,  A  person  who  for  value  transfers  a 
certificate,  including  one  who  assigns  for  value  a  claim 
•secured  by  a  certificate,  unless  a  contrary  intention  appears, 
warrants :  Wmmntr. 

(a)     That  the  certificate  is  genuine, 
fb)     That  he  has  a  legal  right  to  transfer  it,  and 
(c)     That  he  has  no  knowledge  of  any  fact  which 
would  impair  the  validity  of  the  certificate. 

In  the  case  of  an  assignment  of  a  claim  secured  by  a 
certificate,  the  liability  of  the  assignor  upon  such  warranty 
shall  not  exceed  the  amount  of  the  claim. 

Section    8673-12.     A    mortgagee,    pledgee,    or    other  Holder  de- 
holder  for  security  of  a  certificate  who  in  good  faith  de-   "»«*"«   i«i 
tnands  or  receives  payment  of  the  debt  for  which  such  cer-  Smmor. ' 
tificate  is  security,  whether  from  a  party  to  a  draft  drawn 
for  such  debt,  or  from  any  other  person,  shall  not  by  so 
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doing  be  deemed  to  represent  or  to  warrant  the  genuine- 
ness of  such  certificate,  or  the  value  of  the  shares  repre- 

.4ented  thereby. 

For  the  rights  of  a  pledgee  of  stock,  see  Cleveland  v.  Baiik, 
16  O.  S.  236;  Railway  v.  Bank.  68  O.  S.  582:  Schmuck  v.  Manu- 
facturing Co..  7  O.  N.  P.  (N-  S.)  24,  19  O.  D.  (N.  P.)  819  (af- 
firmed, withoMt  report,  Schmuck  v.  Manufacturing  Co.,  78  O.  S. 
409) :  Allen  v.  Lagerberger,  10  Dec.  Kep.  3-11.  20  Bull.  368;  Barnes 
V.  Executors  of  Swift,  11  Dec.  Rep.  :m.  26  Bull.  110;  Barnes  v. 
Pogue.  11  Dec.  Rep.  798,  29  Bull.  382. 

An  action  by  a  pledgee  to  foreclose  is  in  equity ;  and  neither 
party  is  entitled  to  a  jur>-  trial:  Rrigel  v.  Creed,  65  O.  S.  40  (re- 
versing Brigel  V.  Creed,  8  0.  X.  P.  4SC.  10  O.  D.  (N.  P.)  214.) 

When  aitaeh-  SECTION  8673-13.     No  attachment  or  levy  upon  shares 

wufd  "'  ''^  ''^  stoclf  for  which  a  certificate  is  outstanding  shall  be  valid 
until  such  certificate  be  actually  seized  by  the  officer  mak- 
ing the  attachment  or  levy,  or  be  surrendered  to  the  cor- 
poration which  issued  it.  or  its  transfer  by  the  holder  be 
enjoined.  Except  where  a  certificate  is  lost  or  destroyed, 
such  corporation  shall  not  be  compelled  to  issue  a  new  cer- 
tificate for  the  stock  until  the  old  certificate  is  surrendered 
to  it. 

The  interest  of  the  stockholder  may  be  reached  by  garnishee 
process  served  upon  the  corporation  :  Norton  v.  Norton.  43  O.  S. 
509.  The  corporation  may  reach  the  interest  of  the  stockholder  b^ 
serving  garnishee  process  upon  itself:  Norton  v.  Norton,  43  O.  5. 
509. 

It  seems  to  be  assumed  that  service  by  garnishee  process  upon 
the  corporation  gives  a  lien  inferior  to  ilie  rights  of  a  prior 
pledgee  to  whom  the  stock  certificates  were  delivered  with  author- 
ity to  sell  the  same  and  to  transfer  them  upon  the  books  of  the 
corporation,  and  the  attachment  reaches  only  the  surplus  after 
payment  of  the  debt  to  the  pledgee;   Norton  v.   Norton.  43  O.   S. 

An  attachment  served  upon  a  corporation  bas  priority  over 
later  attachments,  in  which  the  garnishee  process  is  served  upon 
the  pledgee  of  stock  who  has  power  to  sell  and  transfer  the  same 
upon  the  books  of  the  corporation,  but  who  has  never  exercised 
such  power:  Norton  v.  Norton.  43  O.  S.  SOU. 

A  corporation  creditor  may,  by  a  proceeding  in  aid  of  execu- 
tion, reach  and  subject  to  the  satisfaction  of  his  judgment,  shares 
of  stock  in  a  corporation,  which  belong  to  his  judgment  debtor; 
and  such  shares  of  stock,  for  the  purpose  of  such  proceedings,  are 
to  be  regarded  as  in  the  possession  of  the  corporation  in  which  such 
shares  are  held.  When  such  proceeding  is  instituted  by  a  judg- 
ment creditor  and  the  notice  authorized  and  provided  for  by  G.  C. 
11773  is  duly  served  upon  the  corporation  in  which  the  judgment 
debtor  owns  shares  of  stock,  such  slock  is  bound  and  the  judg- 
ment creditor  acquires  a  lien  thereon  from  the  time  of  the  service 
of  such  notice:  Ball  v.  Mannfactunng  Co.,  67  O.  S.  .106. 

A  pledgee  or  transferree  of  stock  wlui  has  not  caused  such 
stock  to  be  transferred  upon  the  stock  books  lias  priority  over  an 
attachinK  creditor  who.se  attachment  was  levied  alter  the  sale  of 
the  stock  but  liefore  its  transfer:  Mane  &  Co.  v.  Piano  Co.,  7  O. 
L.  R.  539. 

If  a  stock  certificate  has  been  assigned  to  an  assignee  for 
the  benefit  of  the  creditors  of  the  assinnor,  but  such  assignment 
has  not  been  entered  upon  the  books  of  the  corporation,  the  as- 
signee has  an  equitable  interest  therein  which  is  prior  to  the  lien 
secured  by  attachment:  Haldeman  v.  Railroad,  2  H.  101.  19  Dec. 
Rep.  351. 
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l(  a  Slock  ccrtilicati'  Is  issutiil  to  one  person  who  holds  for 
the  benetil  of  another,  but  who  ciaims  to  the  corporation  to  be  the 
rightful  owner  of  4uch  Cfrtiticate,  the  equitable  owner  cannot  re- 
ODver  from  the  corporation  for  conversion,  if  the  corporation  has 
refused  to  transfer  such  stock  to  him  upon  the  stock  books,  or  to 
issue  a  certilicaie  thereof  to  him  without  securing  the  return  of  the 
outstanding  certificate;  Bank  v.  Railway,  21  O.  S.  221. 

StcTioN  8673-14.  A  creditor  whose  debtor  is  the  Aid  of  coortj 
owner  of  a  certificate  shall  be  entitled  to  such  aid  from  '"  "**  "'^ 
courts  of  appropriate  jurisdiction,  by  injunction  and  other- 
wise, in  attaching  such  certificate  or  in  satisfying  the  claim 
by  means  thereof  as  is  allowed  at  law  or  in  equity,  in  regard 
to  property  which  can  not  readily  be  attached  or  levied 
upon  by  ordinary  legal  process. 

Section  8673-15.     There  shall  be  no  lien  in  favor  of   No  Hm  or  «- 
a  corporation  upon  Ihe  shares  represented  by  a  certificate  ^n»fMuni«u 
issued  by  such  corporation  and  there  shall  be  no  restriction  "Wted  upon 
upon  the  transfer  of  shares  so  represented  by  virtue  of  any   "  '  "**■ 
by-law  of  such  corporation,  or  otherwise,  unless  the  right 
of  the  corporation  to  such  Hen  or  the  restriction  is  stated 
upon  the  certificate. 

-A  corporation  cannot  be  compelled  to  transfer  stock  upon  its 
books  which  lia^  been  sold  in  violation  of  a  by-law  of  such  cor- 
poration. (The  by-law  in  this  case  provided  that  stock  could  not 
be  sold  until  an  opportunity  to  j>urchase  the  same  had  been  given 
to  certain  specified  interests);  -Nicholson  v.  Brewing  Co.,  82  O.  S. 
94. 

.\  corporation  orgaiiizerf  to  do  the  business  of  a  saving  and 
loan  company  may,  by  an  express  stipulation  in  the  certificate  of 
stock  by  it  issued,  reserve  a  valid  lien  upon  the  stock  to  secure 
Ihe  debts  of  the  holder  to  it ;  and  such  lien  may  be  asserted  against 
a  transferee  who  receives  the  stock  before,  but  does  not  present  it 
for  transfer  on  the  stock  book  of  the  company  until,  after  the 
original  holder  becomes  indebted  to  the  corporation :  Stafford  v. 
Banking  Co.,  CI  O.  S,  160  (affirming  Stafford  v.  Banking  Co.,  16 
O.  C.  C.  50,  8  O.  C.  D.  483). 

A  by-law  of  a  bank  making  a  debt  due  from  a  stockholder  to 
the  bank  a  lien  upon  the  slock  and  dividends,  which  by-law  is  en- 
acted by  statutory  authority,  after  the  stockholder  has  acquired 
his  stock,  is  good  as  against  him,  even  it  he  has  no  actual  knowl- 
edge thereof;  and  is  good  as  against  one  to  whom  he  has  as- 
signed such  dividends  gratuitiously  1  Bank  v.  Higbee,  4  0.  C  C  222 
(affirmed,   without   report,   Higbee  v.   Bank,  28   Bull.   336). 

In  the  absence  of  statute  or  by-law  the  lien  of  a  national  bank 
to  which  a  stockholder  is  indebted  is  inferior  to  the  right  of  a 
pledgee  of  such  stock;  McConville  v.  Means,  10  Dec.  Rq).  452,  21 
Bull.  193. 

A  statute  which  forbade  a  stockholder  to  transfer  his  stock 
while  anv  debts  from  him  to  the  corporation  were  due  and  pay- 
able, includes  debts  for  which  he  had  given  a  bill  or  note  wnich 
was  not  vet  due:  Downer  v.  Bank,  W,  477. 

Under  a  statute  which  forbade  the  transfer  of  stock  whUe 
the  stockholder  was  indebted  to  the  corporation,  an  assignee  of  a 
stockholder  thus  indebted,  takes  a  title  in  equity,  subject  to  the  lien 
of  debts  due  from  the  former  stockholder  before  notice  of  such 
transfer  but  not  subject  to  the  lien  of  debts  contracted  after  such 
notice  was  given :  Conant  v.  fieed,  1  0.  S.  298. 

Section    8673-16.     The    alteration    of    a    certificate,  Aitmtion  ^ 

whether  fraudulent  or  not  and  by  whomsoever  made,  shall  SiJ^'EJ''*? 

■  not  deprive  the  owner  of  his  title  to  the  certificate  and  the  ** 
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shares  originally  represented  thereby,  and  the  transfer  of 
such  certificate  shall  convey  to  the  transferee  a  good  title 
to  such  certificate  and  to  the  shares  originally  represented 
thereby. 

Section  8673-17.  Where  a  certificate  has  been  lost 
or  destroyed,  a  court  of  competent  jurisdiction  may  order 
the  issue  of  a  new  certificate  therefor  on  service  of  process 
upon  the  corporation  and  on  reasonable  notice  by  publica- 
tion, and  in  any  other  way  which  the  court  may  direct,  to 
all  persons  interested,  and  upon  satisfactory  proof  of  such 
loss  or  destruction  and  upon  the  giving  of  a  bond  with 
sufficient  surety  to  be  approved  by  the  court  to  protect  the 
corporation  or  any  person  injured  by  the  issue  of  the  new 
certificate  from  any  liability  or  expense,  which  it  or  they 
may  incur  by  reason  of  the  original  certificate  remaining 
outstanding.  The  court  may  also  in  its  discretion  order  the 
payment  of  the  corporation's  reasonable  costs  and  counsel 
fees. 

The  issue,  of  a  new  certificate  under  an  order  of  the 
court  as  provided  in  this  section,  shall  not  relieve  the  cor- 
poration from  liability  in  damages  to  a  person  to  whom  the 
original  certificate  has  been  or  shall  be  transferred  for 
value  without  notice  of  the  proceedings  or  of  the  issuance 
of  the  new  certificate. 

See.  also.  G.  C.  8673-1:  VI. 

If  unauthorized  and  invalid  stock  certificates  are  issued  by  the 
negligence  of  i.  corporation,  it  is  liable  to  the  holders  thereof: 
Railway  v.  Bank,  66  O.  S.  3S1,  (affirming  Bank  v-  Railway,  U  Dec. 
Rep,  703,  29  Bull,  15,  which  reversed  Railway  v.  Bank.  11  Dec.  Rep. 
60.  24  Bull.  198.) 

Cases  involving  the  same  fraudulent  stock  issues  are  Railway 
V.  Bank,  1  O.  C.  C.  199,  1  O.  C.  D.  109;  Bank  v.  Railway,  9  Dec. 
Rep.  147,  11  Bull.  86;  Bank  v.  Railway.  9  Dec.  Rep.  702.  16  Bull. 
399;  Railway  v.  Rawson,  9  Dec.  Rep.  709,  16  Bull.  423;  Perin  v. 
Railway,  10  Dec.  Rep.  113,  18  Bull.  382:  Railway  y.  Bank.  10  Dec. 
Rep.  614,  22  Bull.  248). 

A  certificate  of  stock  of  a  corporation  expressed  on  its  face 
to  he  transferable  only  on  the  books  of  the  company  at  its  office. 
personally,  or  by  attorney,  on  surrender  of  this  certilicate,  and 
transferred  in  blank  upon  its  back,  is  not  a  negotiable  instrument. 
Where  such  a  certificate  of  slock  is  issued  to  the  secretary  of  the 
company,  the  stock  standing  in  his  name  upon  the  books,  and  such 
holder  assigns  the  same  to  a  bona  fide  taker  thereof,  by  executing 
an  assignment  on  the  back  which  is  blank  as  to  the  name  of  the 
assignee,  and  dehvers  the  certificate  so  assigned  to  such  assignee. 
and  then  afterwards  fraudulently  obtains  possession  of  such 
certificate  by  abstracting  it  from  the  president's  drawer  in  the 
safe  of  the  company,  where  it  .had  been  placed  by  the  presi- 
dent, and  pledces  it  to  another  for  his  own  debt,  and  the  creditor 
accepts  such  pledge  without  inquiry,  or  attempt  to  have  the  stock 
transferred  to  him  on  tlie  books,  such  first  assignee  will,  in  the  ab- 
sence of  culpable  negligence  on  his  part  proximately  contributing 
to  the  deceit,  be  held  to  be  the  real  owner  of  the  certificate,  al- 
though such  second  pledgee  has  acted  in  good  faith  and  on  the  be- 
lif  that  his  debtor  was  the  real  owner  of  the  stock:  Bank  v.  Safe 
&  Lock  Co.,  66  O.  S.  367. 

A  corporation  is  liable  for  negligence  in  issuing  stock  whereby 
the  purchasers  thereof  are  dama-icd  :  Robison  v.  Railway.  13  O.  D. 
(N.  P.)  1. 
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In  ati  action  which  is  brought  to  compel  a  corporation  to  is- 
sue a  stock  certificate,  the  corporation  may  have  all  persons  who 
assert  or  may  assert  any  interest  in  such  stock  brought  into  such 
suit,  in  order  that  their  interest  may  be  determined:  Lehman  v.  Gas 
Light  &  Coke  Co.,  8  O.  N.  P.  211,  II  0.  D.  (N.  P.)  215. 

That  an  assignor  of  a  stock  certificate  is  not  a  necessary  part 
t  brought  by  his  assignee  against  the  corporatio 


pd   the   corporation   to   issue   a   new   stock   certificate   therefor,   see 
Krohn  V.  Railway,  i  O.  N.  P.  27(1,  6  O.  D.  (N.  P.)  656. 

If  a  pledgee  brings  suit  for  damages  for  refusal  to  transfer 
the  stock,  and  the  petition  shows  that  the  value  of  the  stock  ex- 
ceeds the  amount  of  the  debt,  the  pledgor  is  a  necessary  party: 
Schmuck  v,  aMnufacturing  Co.,  1  Dayton   (Iddings),  40. 


lege  in  his  petition  the  means  whereby  he  became  the  owner  of 
such  certificate.  If  it  was  issued  to  one  who  has  assigned  such 
stock  to  the  plaintiff  as  in  this  ease  and  has  signed  a  power  of 
attorney  for  the  transfer  thereof,  this  entitled  such  assignee  to  such 
transfer;  Schmuck  v.  Manufacturing  Co.,  1  Dayton  (Iddings).  40, 
The  period  of  limitations  runs  against  the  owner  of  stock 
whose  stock  has  wrongfully  been  transferred  on  the  books  of  the 
corporation  to  another ;  and  such  period  begins  to  run  from  the 
time  that  the  tnie  owner  learns  of  such  wrongful  transfer:  Lar-  ■ 
will  V.  Burke,   13  O.  C.  C.  449.  10  O.  C.  D,  579. 

Section  8673-18.  In  any  case  not  provided  for  by  this  buIm  of  bw 
act,  the  rules  of  law  and  equity,  including  the  law  mer-  JS^,'^'^'^ 
chant,  and  in  particular  the  rules  relating  to  the  law  of 
principal  and  agent,  executors,  administrators  and  trustees, 
and  to  the  effect  of  fraud,  misrepresentation,  duress  or 
coercion,  mistake,  bankruptcy  or  other  invalidating  cause, 
shall  govern. 

Section  8673-19.    This  act  shall  be  so  interpreted  and  interpreia- 
construed  as  to  effectuate  its  general  purpose  to  make  uni-  ''™' 
form  the  law  of  those  states  which  enact  it. 

Section  8673-20.  A  certificate  is  indorsed  when  an  -ladorsemcDt" 
assignment  or  a  power  of  attorney  to  sell,  assign,  or  trans-  <'«fin«i- 
fer  the  certificate  or  the  shares  represented  thereby  is  writ- 
ten on  the  certificate  and  signed  by  the  person  appearing 
by  the  certificate  to  be  the  owner  of  the  shares  represented 
thereby,  or  when  the  signature  of  such  person  is  written 
without  more  upon  the  back  of  the  certificate.  In  any  of 
such  cases  a  certificate  is  indorsed  though  it  has  not  been 
delivered. 

Section  8673-21.  The  person  to  whom  a  certificate  «owner" 
was  originally  issued  is  the  person  appearing  by  the  cer-  <iefine<i 
tificate  to  be  the  owner  thereof,  and  of  the  shares  repre- 
sented thereby,  until  and  unless  he  indorses  the  certificate 
to  another  specified  person,  and  thereupon  such  other  spe- 
cified person  is  the  person  appearing  by  the  certificate  to 
be  the  owner  thereof  until  and  unless  he  also  indorses  the 
certificate  to  another  specified  person.  Subsequent  special 
indorsements  may  be  made  with  like  effect. 
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DefinidoM  SECTION  8673-22.     (i)     In  this  act,  unless  the  con- 

text or  suhject  matter  otherwise  requires  — 

"Certificate"  means  a  certificate  of  stock  in  a  corpora- 
tion organized  under  the  laws  of  this  state  or  of  another 
state  whose  laws  are  consistent  with  this  act. 

"Delivery"  means  voluntary  transfer  of  possession 
from  one  person  to  another. 

"Person"  includes  a  corporation  or  partnership  or  two 
or  more  persons  having  a  joint  or  common  interest. 

To  "purchase"  includes  to  take  as  mortgagee  or  as 
pledgee. 

"Purchaser"  includes  mortgagee  and  pledgee. 

"Shares"  means  a  share  or  shares  of  stock  in  a  cor- 
poration organized  under  the  laws  of  this  state  or  of  an- 
other state  whose  laws  are  consistent  with  this  act. 

"State"  includes  state,  territory,  district  and  insular 
possession  of  the  United  States. 

"Transfer"  means  transfer  of  !^al  title, 

"Title"  means  legal  title  and  does  not  include  a  merely 
equitable  or  beneficial  ownership  or  interest. 

"Value"  is  any  consideration  sufficient  to  support  a 
■  simple  contract,  an  antecedent  or  pre-existing  obligation, 
whether  for  money  or  not,  constitutes  value  where  a  cer- 
tificate is  taken  either  in  satisfaction  thereof  or  as  security 
therefor. 

(2)  A  thing  "is  done  in  good  faith"  within  the  mean- 
ing of  this  act,  when  it  is  in  fact  done  honestly,  whether 
it  be  done  negligently  or  not. 

To  what  ttr-  SECTION   8673-23.     The  provisions  of  this  act  apply 

tifidte appuci.    only  to  certificates  is.sued  after  the  taking  effect  of  this  act. 

Act  t»ke»  ef.  SECTION  8673-24.     This  act   shall  take  effect  on  the 

feet,  when.        ^^^^  j^y  ^f  July,  One  thousand  nine  hundred  and  eleven. 

How  iMTnient  SECTION  S674.     If  an  installment  on  stock  is  unpaid 

forS3!''*°'  for  sixty  days  after  the  time  it  was  to  be  paid,  whether  the 
stock  is  held  by  the  subscriber,  an  assignee,,  or  transferee, 
it  may  be  collected  by  suit,  or  the  directors  may  sell  such 
stock  at  public  auction  for  the  installment  then  due.  (R. 
S.  Sec.  3253-) 


I.    Lien    of    corporatio 

II.     Assignment. 
TIT.    Personal  liability  or 

script!  on. 
IV.    Forfeiture. 


VITl.    Estoppel. 


I.      LiRN    OF    COKIDRATION    ON    StOCK. 

Under  a  statute  which  provides  that  a  stockholder  shall  not 
transfer  his  slock  while  indebted  to  the  enrparation,  such  corpora- 
tion has  a  lien  upon  such  slock  for  the  deht  due  frotn  the  stock- 
holder to  the  corporation.  One  who  acquires  stock  without  the 
consent  of  (he  corporation,  holds  subject  to  the  lien  for  such  debt. 
A  majority  of  the  directors  of  such  coqu^ration  mav  authoriie 
such  transfer  ;     Conant  v.  Bank,  1  O,  S,  -'!I8, 
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A  natiuna]  bank  is  said  to  have  no  lien  upon  stock  to  secure 
a  <leb(  due  from  the  stockholder  to  the  bank;  and,  accordingly,  the 
lien  of  one  lo  whom  such  stock  is  pledged  for  a  loan  is  superior 
lo  the  lien  of  the  bank,  tvcn  if  the  stock  has  not  been  transferred 
to  the  pledgee  upon  the  buoks  of  the  bank.  After  the  bank  has 
suspended  business,  however,  transfers  of  stock  can  not  cut  off 
the  right  of  the  bank  to  priority:  McConville  v.  Means,  10  Dec. 
Rep.  452,  21   Bull.  liB, 

A  by-law  of  a  national  bank  which  forbade  a  stockholder  to 
transfer  liis  stock  while  indebted  to  such  bank  Is  inoperative  as 
against  a  bona  tide  purchaser  or  pledgee,  if  notice  of  such  by-law 
does  not  appear  upon  the  stock  certihcate :  Lee  v.  Bank.  3  C  S. 
C.  R.  2i*8,  ,".  Dec.  Rep.  211,  Am.  L.  Rec.  385. 

11.    Assignment. 

I  f  an  assignment  is  made  of  stock  upon  which  one  or  more 
inslallmenls  remain  unpaid,  the  assignee  has  a  right  to  a  certifi- 
cate upon  paying  or  tendering  the  arrears  :  Railway  v.  Fink,  41 
O,  S.  321. 

An  assignment  of  stock  is  said  in  Gilmore  v.  Bank,  8  O.  62, 
lo  relieve  the  assignor  from  liability  for  subsequent  calls.  The 
opposite  view  was  expressed  in  Gaff  v.  Flesher,  33  O.  S.  107,  ' 

111.     Pessonai.   Liability   on    Subscription, 

If  a  railroad  corporation  assigns  certain  unpaid  subscriptions 
lo  its  president  in  trti^I  for  certain  specified  purposes,  and  such 
purposes  have  been  accomplished,  and,  the  corporation  being  in- 
solvent, a  judgment  creditor  brings  action  to  subject  the  amount 
due  upon  the  unpaid  subscriptions  to  the  payment  of  his  judgment, 
the  trustee  is  not  entitled  to  retain  from  such  funds  the  amount 
which  the  company  owes  to  him  for  his  salary  as  president  of 
such  corporation;     Dunbar  v.  Harrison,  18  O.  S.  24. 

The  liability  of  the  subscribers  or  stockholders  for  unpaid 
subscriptions  is  a  valid  obligation ;  F.mmit  v.  Railroad,  31  O.  S. 
23 ;  Jewett  v.  Railway.  34  O.  S.  CM ;  Ewin  v.  Railwav,  2  Dec.  Rep. 
im,  a  W.  L.  M.  41. 

A  subscriber  to  stock  in  a  corporation  cannot  be  released  from 
liability  by  a  contract  entered  into  between  himself  and  the  officers 
of  the  corporation,  without  the  assent  of  the  creditors  or  other  sub- 
scribers who  have  acted  in  reliance  upon  his  subscription ;  Jewett 
V.   Railway,  34   O.   S.   liOl. 

That  a  transfer  of  the  stock  does  not  discharge  the  sub- 
scriber from  liability  on  his  subscription,  see  GafF  v.  Flesher,  38 
O.  S,  107. 

That  such  transfer  does  not  discharge  the  subscriber,  see 
Gilmore  v.  Bank,  8  O,  62, 

In  an  action  bv  a  railway  company  upon  a  subscription  to  its 
stock,  which  after  its  execution  had  been  materially  altered  with- 
out the  knowledge  or  consent  of  the  maker,  to  recover  the  amount 
appearing  to  be  due  '.>n  such  altered  subscription,  and  the  execu- 
tion of  the  contract,  as  set  out,  is  denied,  the  plaintiff  can  not  re- 
cover the  amiHint  due  on  the  original  subscription,  without  showing 
that  the  alteration  was  not  fraudulently  made  by  the  plaintift: 
Bery  V.  Railway.  26  O.  S.  673. 

Delay  in  carrj'ing  out  the  purpose  for  which  a  corporation 
was  formed  does  not  discharge  the  subscribers,  especially  if  such 
delay  is  due  to  difficulty  in  collecting  subscriptions :  Gibson  v.  Turn- 
pike &  Bridge  Co.,  18  O.  S.  3%. 

A  subscriber  cannot  set  up  defects  in  the  organization  of  the 
corporation  as  a  defense  to  his  liability  on  his  subscriotion  r  Voor- 
bees  V.  Bank.  19  0.  463;  Warner  v.  Callender.  20  O.  S,  190;  Mans- 
lield  V.  Woods.. 11  Dec.  Rep.  7C1,  2!1  Bull.  111.  Apparently  contra: 
Xavigation  Co.  v.  Eagle,  2!)  O.  S.  238. 

The  extension  of  a  road  in  pursuance  of  the  statute  which 
was  in  force  when  the  subscription  was  made  does  not  invalidate 
the  subscription;     Jewett  v.   Railway,  34  O.   S.  601. 
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A  subscription  which  by  collateral  agreement  was  payable  in 
land  may  be  cotlecCed  in  money,  and  such  collateral  agreement  will 
not  be  a  defense ;  at  least  if  subsequent  subscribers  or  creditors 
have  relied  on  such  subscription  without  knowledge  of  such  col- 
lateral agreement:    Noble  v.  Callender,  20  O.  S.  199, 

A  subscriber  to  stock  is  lia&le  thereon  even  if  it  was  under- 
stood when  such  subscription  was  made  Ihat  it  was  never  to  be 
collected,  and  that  it  was  to  be  made  only  to  induce  the  public 
to  believe  that  such  stock  was  subscribed  for :  Bates  v.  Lewis,  3 
0.   S.  4S9. 

The  abandonment  of  a  railroad,  due  largely  (o  failure  to  se- 
cure a  sufficient  number  of  subscriptions,  is  not  a  defense  to  an 
action  on  the  subscriptions  which  are  necessary  to  pay  the  debts 
actually  incurred,  the  completion  of  Che  road  not  having  been  a 
condition  precedent  to  the  payment  of  the  subscription:  Arm- 
strong V.  Karshner,  47  O.  S.  27G. 

A  person  who  without  authority  represents  himself  an  agem 
of  another,  and  signs  such  other's  name  to  a  stock  subscription, 
but  not  his  own,  cannot  himself  be  held:  Hotel  Co.  v.  Marsh,  8 
Dec.  Rep.  668.  9  Bull.  176. 

IV.    Forfeiture. 
Creditors  may  complain  of  a  forfeiture  of  stock  b_y  the  di- 
rectors of  a  corporation  as  being  a  fraud  upon  the  creditors,  and 
they   may    demand    that   the   subscription    therefor   be   collected    if 
practicable :    Upson  v.  Quarry  Co.,  4  Dec.  Rep.  547,  2  Clev.  L.  Rep. 


In  an  action  to  collect  an  unpaid  subscription  to  the  capital 
stock  of  a  corporation,  instituted  by  a  receiver  appointed  under 
G.  C.  1193S,  to  wind  up  the  affairs  of  the  corporation,  is  a  suit 
at  law  to  recover  a  money  judgment :  Smith  v.  Johnson,  57  O.  S. 
486. 

A  suit  in  equity  in  the  nature  of  a  creditor's  bill  may  be 
brought  against  the  stockholders  in  a  corporation  for  the  purpose 
of  collecting  unpaid  subscriptions  to  stock  for  the  benefit  of  the 
creditors  of  the  corporation :     Henry  v.  Railway,   17  O.  187. 

The  fact  that  a  corporation  has  made  an  assignment  for  the 
benelit  of  creditors  does  not  prevent  the  collection  of  unpaid  stock 
subscriptions:  Bank  v.  Varnish  Co.,  8  O.  C.  C.  563,  4  O.  C.  D.  511. 

If  a  subscription  is  made  for  corporate  stock  payable  in  land, 
and  the  subscriber  refuses  to  convey  such  realty,  the  corporation 
may  have  specific  performance  if  practicable,  or  it  may  have  com- 
pensation in  damages,  the  measure  of  damages  being  the  value  of 
such  realty:     Railway  v.  Hatch,  12  Dec.  Rep.  501,  1  D.  84. 

VI.    Pleading  and  Procedure. 

An  action  to  recover  unpaid  installments  of  stock,  the  petition 
must  allege  facts  which  show  that  such  calls  were  made  in  due 
form  and  that  notice  thereof  was  properly  given;  Canal  Co,  v. 
Webb,  9  0,   136 ;  Railway  v.  Hall,  36  O,  S-  310, 

See,  on  this  subject,  G,  C,  8632  and  note; 

An  action  to  recover  a  sul)Scription  to  corporate  stock  cannot 
be  brought  after  fifteen  years:    Warner  v,  Cillender,  20  O.  S.  190. 

A  creditor  who  has  obtained  a  judgment  against  a  corporation 
which  is  insolvent  may  in  the  same  action  proceed  to  subject  un- 
paid stock  subscriptions  to  the  satisfaction  of  his  claim:  Warner 
V.  Caliender,  "20  O,  S,  IPO, 

In  an  action  at  law  upon  stock  subscriptions,  other  stock- 
holders cannot  be  joined;   Smith  v,  Johnson,  57  0.  S,  486, 

VII.      EVIDEN-CE 

In  an  action  against  an  assignee  of  stock,  who  denies  that  he 
bought  it,  the  record  on  the  stock  books  of  the  corporation  show- 
ing the  transfer  to  the  assignee  is  not   sufficient  to  show  that  the 
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assignee  accepted  such  stock  -.  Tripp  v.  Appleman,  35  Fed.  19,  S  O.  F. 
D.  71. 

VIII.    Estoppel. 

A  subscriber  cannot  set  up  irregularities  in  the  organization  of 
the  corporation  as  a  defense  to  an  action  on  stock  subscriptions: 
Warner  v.  Cailender,  20  O.  S.  190;  Gaff  v.  Flesher,  33  O.  S.  107; 
Ryan  v.  Railway,  6  Dec.  Rep.  1071,  10  Am,  L.  Rec  263;— see.  also, 
Voorhees  v.  Bank,  19  O.  463;  Clarke  v,  Thomas,  34  O.  S.  46. 
Apparently  contra,  see  Navigation  Co.  v.  Eagle,  29  0.  S.  238. 

If  the  book  of  stock  subscriptions  shows  that  the  subscrip- 
tions were  made  after  the  articles  of  incorporation  were  prepared 
and  tiled,  the  subscribers  cannot  show  that  in  fact  such  subscriptions 
were  made  prior  thereto :  Royce  v,  Tyler,  2  O.  C  C.  175,  1  O.  C 
a  428. 

If  a  corporation  is  authorized  to  receive  subscriptions  to  stock 
which  are  payable  in  realty,  and  the  directors  accept  such  sub- 
scriptions and  sell  such  realty  to  bona  fide  purchasers,  with  the 
knowledge  of  such  subscribers  and  without  any  objection  from 
them,  such  subscribers  are  estopped  from  denying  the  validity 
of  their  conveyance  and  from  proceeding  after  a  lapse  of  years 
and  after  the  stock  in  the  corporation  has  become  worthless  to 
set  aside  such  conveyance  and  recover  such  realty ;  Goodin  v. 
Evans,  18  O.   S.   150. 

Section  8675.  Before  stock  can  so  be  sold,  the  direc-  fj^^^  ^f 
orst  shall  give  thirty  days'  notice  of  the  time  and  place  of  »»'«■ 
sale,  in  some  newspaper  in  general  circulation  in  the  county 
where  the  delinquent  holder  resided  when  he  subscribed 
for  it  or  became  such  assignee  or  transferee,  or  of  his 
actual  residence  at  the  time  of  the  sale.  If  such  stockhold- 
er resides  out  of  the  state,  the  publication  shall  be  made  in 
the  county  where  the  company's  principal  ofSce  is  located. 
(R.  S.  Sec.  3253.) 

Section  8676.     When  a  sale  is  made,  if  after  paying  Diitribution 
from  its  proceeds  the  amount  due  on  the  stock,  a  balance  j;^  JJjJ*'^ 
remains,  on  his  demand  tt  shall  be  paid  to  the  owner.    But 
if  such  proceeds  fail   fully  to  pay  such   installment,  any 
balance  may  be  recovered  by  action  against  the  subscriber, 
assignee  or  transferee.     (R.  S.  Sec.  3253.) 

Section  8677.     In  case  a  certificate  of  stock  in  a  cor-   proccdDre 
poration  is  lost  or  destroyed,  the  owner  thereof  may  file  J^''^",^^ 
his  petition  in  the  probate  court  of  the  county  where  the   lo"""  de- 
principal  business  office  of  such  corporation  is  located  in   *'"''*"■ 
this  state,  setting  forth  a  pertinent  description  of  the  cer- 
tificate, and  a  full  statement  of  the  facts  relating  to  its 
destruction  or  loss;  that  he  is  the  owner  of  such  certificate, 
and  was  at  the  time  of  its  loss  or  destruction;  that  he  had 
not  assigned,  transferred  or  disposed   of   it;  and  that  it 
was  not  pledged  to  any  one,  or  if  so,  stating  to  whom, 
with  the  facts  relating  thereto.     (88  v.  336  §  i.) 

If  the  owner  of  a  stock  certificate  sells  it  and  it  is  then  lost, 
and  the  original  owner  represents  to  the  corporation  Chat  he  has 
lost  such  certificate,  and  that  he  has  sold  such  stock  to  a  third  per- 
son and  thus  induces  the  corporation  to  issue  a  new  certificate  to 
such  third  person,  the  original  purchaser  of  such  stock  certificate, 
upon  finding  the  sarne.  may  compel  the  corporation  to  recognize  him 
as  a   stockholder  or   to   respond   in   damages   and   he   may  rect 
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dividends  declared  and  paid  after  iiutice  of  the  sale  to  him,  but  he 
cannot  recover  for  dividends  paid  before  such  notice.  The  statute 
of  limilations  does  not  begin  to  run  until  the  railroad  refuses  to 
transfer  the  slock  to  the  purchaser  of  the  original  stock  certiticale  : 
Railroad  v.  Robbins,  36  O.  S.  483. 

Putiei  and  SECTION   8678.     Siicli   petitioner  shall   make  the  cor- 

notico.  poration  and  any  pledgee  defendants  to  such  proceeding, 

and  serve  a  certified  copy  of  his  petition  on  some  chief 
officer  of  the  corporation,  and  such  pledgee,  on  which  copies 
the  probate  judge  over  his  signature  shall  state,  when  the 
petition  will  be  heard.  Such  copies  shall  be  so  served  not 
less  than  twenty  days  before  the  hearing.  In  a  newspaper 
published  and  of  general  circulation  in  the  county  where 
the  proceeding  is  pending,  and  also  in  the  county  where 
he  resides,  the  petitioner  shall  publish  a  notice  containing 
the  substance  and  prayer  of  his  petition,  for  three  consecu- 
tive weeks  immediately  before  the  day  of  hearing,  and 
stating  when  and  where  it  will  be  heard,     (88  v.  336  §  i.) 

Finding  ind  SECTION    8679.     If,    upoH    the    hearing,    the   probate 

court  "'"'*  court  finds  that  the  foregoing  provisions  have  been  com- 
plied with,  that  such  certificate  was  lost  or  destroyed,  and 
that  at  that  time  the  petitioner  was  and  is  its  owner,  an 
order  shall  be  made  that  such  corporation  issue  and  deliver 
a  new  certificate  to  him  for  the  original  amount  and  kind 
of  stock,  unless  the  certificate  was  pledged  to  some  one  at 
the  time  of  its  loss  or  destruction,  and  the  pledgee  yet  has 
a  claim  against  it,  in  which  case  the  order  shall  direct  that 
such  new  certificate  be  delivered  to  the  pledgee  on  such 
terms  as  the  court  directs.  The  corporation  shall  comply 
with  such  orders,  and  it  shall  in  no  wise  be  prejudiced 
thereby,  or  by  paying  dividends  on  such  new  certificate,  so 
long  as  it  is  not  made  known  to  it  that  the  original  certificate 
is  in  existence  and  owned  by  a  person  other  than  the  peti- 
tioner.    (88  V.  337  §  2.) 

While  the  fact  that  a  lost  certificate  of  stock,  standing  in  the 
name  of  the  plaintiff  seeking  a  reissue  thereof,  would  in  the  absence 
of  other  evidence  be  conclusive  as  to  his  title,  an  order  of  court 
for  such  a  reissue  will  be  reversed  as  against  the  weight  of  the 
evidence,  where  it  appears  that  the  evidence  upon  which  the  order 
was  based  showed  that,  while  the  naked  legal  title  was  in  the 
plaintiff,  the  equitahle  title  was  In  a  corporation  of  which  he  was 
a  member:     Trust  Co.  v.  Voight.  1:1  O.  C.  C.   (N-  S.)  267. 

RjfhM  and  SECTION  8680.     All  rights  and  liabilities  attaching  to 

iiaBEiities  the  original  certificate  shall  attach   to  such  re-issued  cer- 

HTtifie^        tificate,  while  in  force.    Upon  the  production  of  the  original 

certificate  to  such  corporation  by  the  owner  or  pledgee,  the 

re-issued    certificate    shall   be   cancelled,   surrendered    and 

void.     (88  v.  337  §  2.) 

proeeeding.  SECTION  8681.     Executors  and  administrators,  on  be- 

^v,be  i»d^^  half  of  estates  of  deceased  owners  of  such  lost  or  destroyed 
or  Mtcutorg.     Certificates  of  stock,  may  proceed  under  the  next  three  pre- 
ceding sections,  and  have  all  the  rights  and  benefits  thereof. 
(88  V.  337  §2.) 
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Section  8682.     Shares  of  stock  in  a  corporation  shall   paid  up  at 
be  personal  property,  and  when  fully  paid  up,  be  subject   JJSJSf^. 
to  levy  and  sale  upon  execution  against  the  owner.     (R. 
S.  Sec.  3255.) 

III.    Transfer. 


I.      Natijhe  of  Stock. 

Stock  in  a  corporation  belongs  to  the  stockholders  respectively, 
and  not  to  the  corporation:     Slate  v.  Bank.  10  O.  91. 

Shares  of  stock  are  properly  distinct  from  the  capital  or  prop- 
erty of  the  corporation:    Scott  v.  Smith,  2  O.  N.  P.  (N.  S.)  617. 

Corporate  stock  is  personal  property ;  Johns  v.  Johns,  1  O.  S. 
:1S0;  Norton  v.  Norton,  43  0.  S.  503;  hee  v.  Sturijis,  46  O.  S.  153, 

For  purposes  of  taxation,  the  suits  of  stock  in  a  foreiw  cor- 
poration is  the  domicile  of  the  owner  thereof :  Bradley  v.  Bauder, 
36  O.  S.  28. 

That  corporate  property  must  be  taxed  either  at  the  domicile 
of  the  corporation  or  at  the  domicile  of  the  owner,  see  Ashley  v. 
Quintard,  SO  Fed.  84,  10  O,  F,  D.  3fi5. 

As  to  the  nature  of  a  stock  certificate,  see,  also.  Marble  v. 
Bank,  3  O.  C.  C.  464,  2  O.  C.  D.  265. 

11.    Execution  and  Attachment. 

Slock  in  a  corporation  is  personal  property  which  mav  be  sold 
on  execution:  Prout  v.  Post.  12  O.  D.  (N.  P.)  141;  Ashley  v, 
Quintard.  90  Fed.  84,  10  O.  F.  D.  365. 

Tt  may  he  reached  bv  garnishee  process  served  upon  the  cor- 
poration :  Norton  v.  Norton.  4:t  O.  S.  50(1 ;  Prout  v.  Post.  12  O.  D. 
(N.  P.)  141. 

A  corporation  creditor  may,  by  a  proceeding  in  aid  of  execu- 
tion, reach  and  subject  to  the  satisfaction  of  his  judgment  shares 
of  stock  in  a  corporation  which  l)elong  to  his  judgment  debtor; 
and  such  shares  of  stock,  for  the  purpose  of  such  proceeding,  are  to 
l>e  regarded  as  in  the  possession  of  the  corporation  in  which  such 
shares  are  held.  When  such  proceeding  is  instituted  by  a  judgment 
creditor  and  the  notice  authorised  and  provided  for  by  G.  C.  11773, 
is  duly  served  upon  the  corporation  in  which  the  judgment  debtor 
owns  shares  of  stock,  such  stock  is  bound  and  the  judgment  creditor 
acquires  a  lien  thereon  from  the  time  of  the  service  of  such  notice; 
Ball  V.  Manufacturing  Co..  67  O.  S.  306, 

Proceedings  in  attachment  in  Ohio  cannot  reach  stock  in  a 
foreign  corporation  owned  bv  a  non-resident  debtor :  Hardware 
Co,  V,  Stokes.  16  O.  C-  C.  U-'..  8  O.  C.  D.  776. 

Garnishee  process  gives  a  lien  inferior  to  the  right  of  an 
assignee  of  such  stock  who  acquires  his  interest  before  such  pro- 
cess is  served  on  the  corporation,  although  he  does  not  cause  such 
stock  to  be  transferred  on  the  stock  books  until  after  such  process 
is  served.     Haldeman  v.  Railway,  12  Dec.  Rep.  351,  2  H.  101. 

III.     Tkansfeb. 

Corporate  stock  may  be  transferred  as  freely  as  other  personal 
property:     Peter  v.  Manufacturing  Co..  56  0,  S.  181. 

Delivery  of  a  slock  certificate  without  indorsement  thereon  is 
valid  as  an  equitable  assignment:  Lawler  v.  Kell,  4  O.  N.  P.  218,  fi 
O.  D.   (N.  P.)  311. 

.\  transfer  to  a  fictiti'>u>  person  has  no  legal  effect,  and  after 
such  transfer  the  propertv  of  such  stock  is  in  the  former  owner 
thereof :  Krohn  v.  Railwav  A  Bridge  Co.,  4  O.  N.  P.  270,  6  O.  D. 
(N.  P.)  .^,52, 
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Mandamus  will  not  lie  to  compel  the  transfer  of  stock  upon 
the  books  of  the  corporation :    Freon  v.  Carriage  Co.,  42  0.  S.  30. 

See,  upon  this  point,  G.  C.  8673,  V. 

No  action  lies  to  compel  a  corporation  to  transfer  stock  in 
violation  of  a  valid  by-law ;    Nicholson  v.  Brewing  Co.,  82  O.  S.  94. 

Section  8683,  A  private  corporation  also  may  pur- 
'  chase,  or  otherwise  acquire,  and  hold  shares  of  stock  in 
other  kindred  but  not  competing  private  corporations, 
domestic  or  foreign.  This  shall  not  authorize  the  formation 
of  a  trust  or  combination  for  the  purpose  of  restricting 
trade  or  competition.     (R.  S.  Sec.  3256.) 

A  railroad  corporation  can  not  control  a  coal  corporation  h^ 
ownership  of  its  slock;  Stale,  ex  rel-,  v.  Railway,  12  0.  C.  C. 
(N,  S.)  4P.  21  0.  C.  D.  175;  Slate,  ex  rel.,  v.  Railway,  12  O.  C.  C. 
(N.  S.)  145. 

This  section  does  not  apply  to  railroad  corporations  because 
of  the  provisions  of  G.  C,  -8737 ;  Mannington  v.  Railway.  9  O.  N.  P. 
(N.  S.)  641,  20  0,  D.  (N,  P.)  468;  see.  also,  Mannington  v.  Rail- 
way, 183  Fed.  133,  16  O,  F.  D,  553. 

A  corporation  formed  under  the  laws  of  Ohio  has  no  power 
to  buy  its  own  stock  or  lo  acquire  slock  except  to  protect  itself 
from  loss:  DeL.icroix  v.  Steel  Co..  8  O,  N.  P.  (N.  S.)  489,  19 
O.  D,  (N.  P.)  767. 

In  the  absence  of  statutory  authority,  a  corporation  cannot 
subscribe  to  stock  in  another  corporation :  Railway  v.  Iron  Co.,  46 
O.  S.  44. 

This  rule  is  said  to  prevent  a  corporation  from  investing  its 
surplus  funds  in  the  stock  of  another  corponiion;  and  it  it  makes 
siich  investment,  it  is  liable  as  a  stockholder  in  the  same  way  th^t 
a  natural  person  would  be  liable:  Smilh  v.  Railroad,  8  0.  C.  C. 
Sm.  4  0.  C.  D.  856. 

If  a  corporation  purchases  its  own  stock  in  the  name  of  a 
certain  person  as  trustee  for  the  company,  and  such  stock  is  paid 
for  by  the  notes  of  the  company,  this  is  a  purchase  of  the  stock 
of  such  corporation  by  itself:  Bank  v.  Carriage  Co.,  17  O.  C.  C, 
253.  9  O.  C.  D.  73=1. 

A  corporation  where  not  prohibited  by  its  charter  or  a  statute 
or  constitutional  prohibition,  may  purchase  its  own  stock,  and  there 
is  no  statute  or  constitutional  provision  in  Ohio  preventing  such 
purchase:    Siders  v.  Concrete  Co.,  13  O,  C.  C.  (N.  S.)  481. 

For  the  powers  of  a  corporation,  sec,  also  G.  C  8633  and  8625. 

Section  8684.     No  corporation  shall  employ  its  stocks, 
'  means,  assets,  or  other  property,  directly  or  indirectly,  for 
any  other  purpose  than  to  accomplish  the  legitimate  objects 
of  its  creation.     (R.  S.  Sec.  3266.) 


I    domestic   corporation.    • 


:   G,   C. 


bolder*. 


STOCKHOLDERS. 

Section  8685.  Every  corporation  organized  under  the 
■  laws  of  Ohio,  annually  shall  make  a  statement  of  its  finan- 
cial condition,  setting  forth  its  assets  and  liabilities,  and 
furnish  to  each  stockholder  a  true  copy  thereof,  together 
with  a  list  of  its  stockholders,  and  their  places  of  residence. 
(R.  S.  Sec.  3268.) 
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Freon  v.  Carriage  Co..  42  O.  S.  30. 

II.     Effect  of  Constitutional  Provisions. 

The  earlier  form  of  Art.  XIII.  No.  3,  which  required  the 
statutory  liability  to  be  imposed  upon  stockholders  of  corporations 
for  profit  was  not  self -executing;  and  a  statute  which  authorized 
the  formation  of  a  corporation,  without  making  a  provision  for 
such  stock  liability,  was  unconstitutional :  State,  ex  rel..  v,  Sherman, 
■l->  O.  S.  411;  see.  to  the  same  effect.  Bank  v.  Railway.  197  U.  S. 
■'104,    Apparently  contra;  see  Little  v.  Aullman,  15  O.  D.  (N.  P.)  355. 

The  present  form  of  Art.  XIII,  No.  3.  of  the  Ohio  constitu- 
tion, which  abolished  double  liability  of  the  stockholder  was  self- 
execntiiiK,  and  it  repealed  all  statutes  inconsistent  therewith  which 
were  in  force  on  November  2-3.  ISM:  Manufacturing  Co.  v.  Man- 
ufacturing Co..  4  0.  N.  P.  (N.  S.)  201,  17  O.  D.  (N.  P.)  119. 

This  section  was  held  to  be  unconstitutional  in  so  tar  as  it 
applied  to  debts  incurred  before  it  was  passed  in  its  present  form, 
and  as  to  such  debts  a  stockholder  was  not  relieved  from  stock 
liability  upon  iransferrinji  the  stock  certificate,  unless  his  trans- 
feree was  solvent  and  himself  paid  the  stock  liability  upon  such 
-■tock:  Swift  V,  Baking  Co,,  6  O-  C.  C.  (N.  S.)  89.  17  O.  C.  D. 
253:  Scofield  v.  Oil  Co.,  6  0.  C.  C.  <N.  S.)  169,  17  O.  C,  D.  347; 
Little  V.  Aultman,  15  O.  D.  (N.  P.)  355. 

23     8.   OP   F.   S. 
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Section  8686.  The  stockholders  of  a  corporation  who  Lkbnitr  of 
are  holders  of  its  shares  at  a  time  when  its  debts  and  lia-  —'•'-  -"— 
bilities  are  enforcible  against  them,  shall  be  held  liable, 
equally  and  ratably,  but  not  one  for  another,  in  addition  to 
their  stock  in  an  amount  equal  thereto,  to  the  creditors  of 
the  corporation,  to  secure  the  payment  of  such  debts  and 
liabilities.  No  stockholder  who  transfers  his  stock  in. good 
faith,  if  such  transfer  is  made  on  tiie  books  of  the  company 
or  on  the  back  of  the  certificate  of  stock  properly  witnessed 
or  tendered  for  transfer  on  its  books  prior  to  the  time  when 
such  debts  and  liabilities  are  so  enforcible,  may  be  held  to 
pay  any  portion  thereof.     (R.  S.  Sec.  3258.) 
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III.    Nature  op  LiABn-nv. 

The  stockholders  of  a  corporation  are  not  personallj  liable 
for  its  debts,  in  ihc  absence  of  specific  agreement  or  in  the  absence 
of  some  provision  of  the  charter  or  of  a  statute ;  Carr  v  Iglehart, 
3  0.  S.  457. 

An  agreement  entered  into  between  the  solvent  stockholders 
of  an  insolvent  or  embarrassed  corporation  whereby  they  severally 
agree  to  contribute  to  raise  a  fund  to  pay  the  debts  of  the  corpora- 
tion is  a  valid  agreement:     Wrench  Co.  v,  Anstuti,  50  O,  S,  484. 

The  liability  of  stockholders  is  not  primary  or  direct,  but  is 
collateral  to  the  liability  of  the  corporation,  and  it  can  be  enforced 
onl^  if  the  claim  of  the  creditor  cannot  be  enforced  directly 
against  the  corporation  by  ordinary  legal  process;  Wright  v.  Mc- 
Cormack,  17  O.  S,  86. 

Whether  the  liability  of  the  stockholder  was  direct  or  col- 
lateral was  queried  in  Turnbull  v.  Salt  Co.,  11  Dec.  Rep.  19,  24 
Bnll.  133. 

As  between  the  creditors  and  the  stockholders,  each  creditor 
is  liable  severally  up  to  the  full  amount  of  the  stock  liability,  but 
as  between  the  various  stockholders,  each  is  liable  only  proportion- 
ately to  the  amount  of  stock  held  by  him,  in  no  case  exceeding 
the  maximum  of  the  stock  liability:  Umstead  v.  Buskiric,  17  0,  S. 
113;  see.  also.  Wills  v.  Reed.  8  Dec,  Rep.  29,  5  Bull.  79;  Wehrman 
V.  Reakirt,  t  C.  S.  C.  R,  230. 

The  personal  liability  of  a  stockholder  in  a  corporation  for 
its  debts  is  contractural  rather  than  penal  in  its  character;  Kulp  v. 
Fleming,  65  0.  S,  .121;  Blair  v.  Newbegin,  65  O.  S.  425;  see,  to  the 
same  effect.  Gas  Co.  v.  Collins,  19  O.  C.C.  247,  10  O.  C.  D.  475; 
Little  V.  Aultman,  15  O.  D.  (N.  P.)  355. 

If  the  property  of  a  corporation  cannot  be  sold  on  levy  and 
execution  and  cannot  be  converted  into  money  without  delay,  the 
creditors  miy  enforce  the  stock  Uability  against  the  stockholders 
of  such  corporation,  and  the  stockholders  will,  upon  payment  of 
the  corporate  debts,  be  entitled  to  assets  of  the  corporation  when 
available  for  distribution:  Taylor  v.  Wheel  Co.,  6  Dec.  Rep.  948,  9 
Am.  L.  Rec.  2.=i. 

Stock  liability  may  be  enforced  against  the  stockholders  of  a 
corporation  de  facto  as  well  :is  against  the  .stockholders  of  a  coroo- 
ration  dc  jure:  Rowland  v.  Furniture  Co.,  3^  0.  S.  269  (reversing 
Furniture  0>.,  v.  Rowland,  A  Bull.  4H01.  (.An  obiter,  since  the 
action  in  question  was  brought  against  the  members  in  the  de  facto 
corporaticm  as  partners.) 

StiiiKcribers  to  the  stock  of  a  de  facto  corporation  can  not  es- 
cape liahilitv  by  rea^iin  of  the  irregularity  of  its  organization; 
GafT  V,  Flesher.  33  O,  S.  10"  and  453. 

Since  stuck  liability  is  contractural  in  its  character,  it  may  be 
enforced  in  a  stale  other  thin  that  bv  whose  laws  the  li:ibility  was 
imposed:  Kulp  v.  Fleming.  65  O.  S.  .321  :  Blair  v.  Newbegin,  65  O, 
S.  425;  Judson    v-  Stewart.  7  O.  N,  P.  160.  7  O.  D,   (N.  P.)  533. 

An  action  may  be  brought  in  this  state  to  recover  stock  stlb- 
scrjptions  to  forcisii  corporation.s  made  by  persons  who  can  be 
served  with  process  in  this  jurisdicti'm:  Everheart  v.  Redemption 
Company,  1  Hosea,  524, 

The  proceeds  of  the  assets  of  the  corporation  should  be  ap- 
plied so  iis  to  pav  all  the  drlits  propnrtiomlely ;  and  thus  to  redtlce 
proportionately  the  a ■* cessment  upon  all  stockholders  past  as  well  as 
present ;    Taylor  v.  Wheel  Co,,  (i  Dec,  Rep.  047.  9  Am.  L,  Rec.  28. 

The  assessment  upon  slockh.>ldprs  who  held  .stock  at  the  time 
of  the  decree  ;ind  v.hn  are  solvent  must  he  distributed  proportion- 
ately among  the  crfrlilors.  If  this  is  not  sufficient  to  pay  the  debts 
in  full,  former  stockholders  mav  he  assessed  for  debts  existitig 
when  thev  sold  their  stock,  until  the  maximum  assessment  upon 
each  share  his  been  levied;   Wick  Nat.  Bank  v.  Union  Nat.  Bank, 

i!2  o.  s.  ua 

.\  creditor  who  is  not  a  jiarty  to  a  compromise  agreement  can- 
not receive  more  than  he  would  have  received  if  the  full  amount 
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of  the  stock  liability  had  been  collected  and  llien  distributed  among 
the  creditors  proportionately :  Ryan  v,  Miami  Valley  Ry.,  16  O.  C. 
C.  630;  9  O.  C.  D.  401. 

IV.    Claius    fob   Which    Liabiuty   Mav    Be   Enfobcbd. 

A.  Nature  of  Claim.  The  personal  liability  of  the  stock- 
holders may  be  enforced  for  the  payment  of  a  claim  in  tort  against 
the  corporation:  Rider  v.  Fritchey,  49  0.  S.  285;  see,  also,  to  the 
same  effect,   Whitelcy  v.   Railroad,   1   Dayton    (Iddings),   51. 

It  is  not  necessary  that  the  creditor's  claim  should  be  reduced 
to  judgrnent.  If  such  claim  is  valid  and  it  Is  shown  that  by  reason 
of  the  insolvency  of  the  corporation  such  claim  could  not  be  col- 
lected by  judgment  and  execution,  the  claim  may  be  enforced 
against  ine  stockholders:  Peter  v.  Machine  Co.,  53  O.  S.  534;  Turn- 
buU  V.  Salt  Co.,  11  Dec.  Rep.  19,  24'Bull.  133. 

The  stockholders  can,  if  the  claim  has  not  been  reduced  to 
judgment,  interpose  such  defense  as  the  corporation  could  have 
interposed;  but  they  cannot  interpose  other  defenses:  Railroad  v. 
Smith   48  O.  S.  219. 

By  mutual  agreement,  stockholders  may  bind  themselves  to 
contribute  to  the  payment  of  the  debts  of  the  corporation,  although 
they  would  not  be  liable  in  the  absence  of  such  agreement ;  Wrench 
Co.  V.  Amstutz,  50  0.  S,  484. 

B.  Time  when  debt  incurred. 
I.     Before  transfer  of  stock. 

A.  Under  former  statute.  Stock  hability  attached  in  favor 
of  creditors,  under  the  earlier  form  of  this  statute,  at  the  lime  that 
the  debt  was  contracted  by  the  corporation  or  the  liability  incurred 
by  it;  the  sale  of  the  stock  after  such  liability  was  incurred  did  not 
discharge  the  stockholder  although  he  was  entitled  to  indemnity  by 
his  purchaser  if  solvent;  Brown  v.  Hitchcock,  3U  O.  S.  GGl ;  Gas 
Co.  V.  Collins.  19  0.  C.  C  "247,  10  O.  C.  D.  475;  Gjs  Co.  v.  Power 
Co.,  6  0.  N.  P.  218.  8  0.  D.  (N.  P.)  134. 

Before  the  present  form  of  this  statute,  the  sale  of  stock  after 
a  debt  had  been  incurred  by  the  corporation  did  not  discharge  the 
vendor  from  his  stock  liability:  Bank  v.  Varnish  Co.,  8  0.  C.  C. 
563,  4  O.  C.  D.  511. 

If  the  purchaser  became  insolvent,  the  seller  of  corporate 
stock  was  liable  only  for  such  proportion  of  the  debts  which  existed 
while  he  owned  the  stock  as  his  stock  bore  to  the  entire  capital  of 
the  corporation  held  by  solvent  stockholders,  within  the  jurisdic- 
tion of  the  court,  who  are  liable  for  the  same  debts;  Harpold  v. 
Stobart,  46  O.   S.  397, 

If  the  assesment  on  the  stockholders  who  were  solvent  did 
not  realize  an  amount  sufficient  to  pay  the  debts  of  the  corporation, 
one  wlio  owned  stock  when  such  debts  were  incurred  and  who  had 
sold  it  in  good  faith  to  one  who  had  become  Insolvent,  was  liable 
tor  the  debts  which  existed  while  he  owned  such  stock:  Bank  v. 
Bank,  62  O.  S.  446. 

One  who  has  sold  stock  in  good  faith  to  a  purchaser  who  hag 
become  insolvent  cannot  be  held  upon  hii  stock  liability  until  the 
full  liability  of  the  existing  solvent  stockholders  within  the  juris- 
diction of  the  court,  has  been  exhausted :  Poston  v.  Hull,  75  0.  S. 
502. 

Ai  to  Che  liability  of  a  stockholder  who  has  sold  his  stock,  see, 
also.  Little  v.  Aultman,  15  O.  D.  (N,  P.)  355. 

As  to  the  effect  of  renewing  a  debt,  see  Taylor  v.  Wheel  Co., 
6.  Dec.  Rep.  947.  9  Am.  L,  Rec.  28. 

If  the  vendor  of  stock  represents  that  it  is  fully  paid  up,  he 
is  bound  to  protect  his  vendee  against  debts  which  were  incurred 
before  such  sale  up  to  the  amount  due  upon  such  stock;  Gates  v. 
Stone  Co.,  9  O.  C,  C.  9n,  6  O.  C.  D.  23  (affirmed.  Gales  v.  Stone 
Co.,  57  0.  S.  60), 

.K  stockholder  who  buys  stock  from  a  former  stockholder  im- 
pliedly undertakes,  in  the  absence  of  specitic  agreement,  to  indem- 
nify the   former  owner  against   stock  liability:   Bonewiti   v.   Bank, 
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41  0,  S.  78;  Barrick  v.  Gifforcl,  47  0,  S.  180;  Railway  v.  Smith, 
48  O.  S.  219;  Umsteatter  v.  Bank,  4  O,  N.  P.  (N.  S.)  150,  17  O.  D. 
(N.  P.)  30. 

]{  any  stockholder  is  unable  to  pay  his  stock  liability  becauie 
he  is  insolvent,  or  if  he  is  u  nonresident  and  cannot  b«  served  with 
summons,  his  assignors  are  held  liable  for  the  deficiency  in  inverse 
order,  for  debts  existing  while  they  respectively  own  such  stock ; 
Brown  v.  Hitchcock.  36  O.  S.  007;  Mason  v.  Alexander,  44  O.  S. 
318. 

H  a  stockholder  is  insolvent  and  his  assignors  can  not  for  any 
reason  be  compelled  to  bear  such  deficiency,  such  deficiency  must  be 
borne  by  the  other  stockholders  as  long  as  the  maximum  amount 
lo  be  required  from  each  is  not  exceeded :  Ryan  v.  Railway,  16  O. 
C.  C.  530,  9  O.  C,  D.  401 ;  see,  also,  on  the  question  of  insolvency, 
DeCamp  v.  Levoy,  19  O.  C-  D.  335.  10  O.  C,  D.  509;  Mariott  v. 
Railway,  10  O,  D,  (N,  P.)  135. 

b.  Under  present  statute.  This  section  as  amended  in  95  v. 
312  was  intended  to  limit  the  liability  of  a  stockholder  to  debts 
which  were  incurred  by  the  corporation  while  he  owned  such 
stock,  and  which  are  enforceable  when  they  become  due  against 
the  corporation:  Scofield  v.  Oil  Co..  6  O.  C,  C.  (N,  S.)  169,  IT  O. 
C,  D.  347  (affirmed,  without  report,  Cobb.  v.  Scotield.  74  O.  S.  513.) 

if  this  section  in  its  present  form  applied  to  debts  existing 
when  the  statute  was  amended,  and  if  it  discharged  the  stock  lia- 
bility of  a  stockholder  upon  sale  of  the  stock  before  such  debt  be- 
came due,  such  action  would  be  unconstitutional:  Scofield  v.  Oil 
Co..  6  O.  C,  C  (N.  S.)  16il.  17  O,  C.  D,  347  (affirmed,  without  re- 
port. Cobb.  V,  Scofield,  74  O,  S.  513), 

2.  After  transfer.  If  a  conveyance  of  stock  is  made  abso- 
lutely and  in  good  faith,  and  is  properly  entered  upon  the  stock 
book,  the  stockholder  is  not  liable  for  debts  incurred  thereafter, 
even  if  he  made  such  transfer  to  escape  liability  for  future  debts: 
Peter  v.  Manufacturing  Co..  56  0.  S,  ISl. 

A  transfer  of  stock  to  the  corporation  is  of  no  legal  effect; 
and  the  former  stockholders  remain  liable  for  debts  incurred  there- 
after: Wills  V.  Reed,  8  Dec.  Rep.  2!).  5  Bull.  79. 

C.  Entry  on  stock  book.  A  stockholder  who  has  sold  his 
stock  is  not  relieved  from  stock  liability  as  to  debts  incurred  by 
the  corporation  until  such  transfer  Is  entered  on  the  stock  book  of 
the  corporation:  Harpold  v.  Stobart.  46  O.  S.  3!)7;  Biles  v.  Looker 
Co..  17  0.  C.  C.  538,  9  O.  C.  D.  685. 

The  fact  that  the  stockholder  requests  the  corporation's  offi- 
cers to  enter  the  transfer,  and  that  they  enter  the  transfer  on  a 
book  other  than  the  stock  book  and  agree  to  enter  such  transfer 
upon  the  stock  book  thereafter,  does  not  discharge  him  from  such 
liability:  Harpold  v.  Stobart.  46  0.  S,  397;  see,  however,  Wehr- 
man  v.  Reakirt,  1  C.  S.  C  R.  230. 

The  stockholders  of  a  corporation  whose  names  appear  on 
the  stock  book,  or  in  the  absence  of  such  book,  on  the  stubs  of 
stock  certificates,  as  holders  of  stock,  are  subject  to  a  stockholder's 
liability  for  debts  incurred  by  the  corporation  while  such  names 
are  allowed  to  so  remain.  To  avoid  such  liability,  it  must  appear 
on  the  stock  book  in  the  one  case,  or  on  the  Stub  of  the  stock  cer- 
tificates in  the  other  that  the  stock  has  been  transferred  to  some 
one  else :    Herrick  v.  Wardwell,  58  O.  S.  294, 

D.  Consolidation  of  corporations.  If  a  corporation  reor- 
ganizes and  the  new  corporation  assumes  the  debts  of  the  old  corpo- 
ration, a  creditor  of  the  old  corporation  may  enforce  stock  liability 
against  the  creditors  of  the  old  corporation  or  the  new  corporation 
as  he  may  see  fit;    Mariott  v.  Railway.  16  O.  D.  (N.  P.)  135. 

For  the  effect  of  consolidation,  see  G.  C.  9038. 

One  who  holds  the  bonds  of  an  original  corporation,  which 
are  not  yet  due.  can  not  enforce  the  stock  liability  of  the  Stock- 
holders of  the  consolidated  corporation  ;  since  the  original  corpora- 
tion mav  be  solvent:  Harris  v.  Railway.  4  O,  N.  P,  {N.  S.)  31.  16 
O.  D.  (N.  P.)  653.  ]  Hosea.  496. 
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V.      COHDITIONS    PlECEDEMT. 

A.  Judgment  and  execution.  Since  stock  liability  is  collateral 
to  the  liability  of  the  corporation  (see  III,  this  section)  a  creditor 
who  wishes  to  enforce  the  stock  liability  must,  unless  he  shows 
some  excuse  for  such  omission,  reduce  his  claim  to  judgment  and 
cause  execution  to  be  issued  against  the  corporation ;  and  such 
execution  must  be  returned  "no  goods":  Barrick  v,  Gifford,  47  O, 
S.  180;  Savings  Co.  v.  Rehn,  6  O.  N.  P.  188,  8  O.  D.  (N.  P.)  594; 
Harris  v.  Railway,  4  0.  N.  P.  (N.  S.)  31,  16  O.  D.  (N.  P.)  653, 
1  Hosea.  496. 

The  issue  and  return  of  such  execution  is  sufficient  to  show 
that  the  corporate  assets  have  been  exhausted :  Wehrman  v.  Reakirt, 
1  C.  S.  C.  R.  230. 

B.  Insolvency.  The  mere  insolvency  of  a  corporation  is  not 
sufficient  to  authorise  an  action  to  enforce  stock  liability,  unless  it 
is  shown  that  judgment  and  execution  would  be  useless:  Barrick 
V.  Giflford.  47  O.  S.  180;  Youuglove  v.  Lime  Co.,  49  O.  S.  663. 

If  it  is  alleged  that  the  corporation  is  insolvent  and  has  no 
assets  of  any  kind  on  which  execution  could  be  levied  or  out  of 
which  the  plaintiff's  debt  could  be  salistied,  (his  seems  to  be  a  suffi- 
cient excuse  for  not  obtaining  judgment  and  issuing  execution : 
DeCamp  v.  Levoy.  19  O.  C.  C.  335,  10  O.  C.  D.  509;  Tumbull  v. 
Salt  Co.,  U  Dec.  Rep.  19.  24  Bull.  133. 

C.  Assignment  for  benefit  of  creditor.  The  fact  that  a  cor- 
poration has  made  an  assignment  for  the  benefit  of  its  creditors, 
that  it  has  ceased  doing  business,  and  that  it  has  no  assets  which 
could  be  taken  on  execution,  is  sufficient  to  excuse  judgment  and 
execution  before  bringing  an  action  to  enforce  the  stock  liability: 
Morgan  v.  Lewis,  46  0.  S,  1 ;  Barrick  v.  Gifford,  47  O.  S.  180; 
Wills  V.  Reed,  5  Bull.  79. 

A  creditor  of  a  corporation  who  is  also  its  assignee  for  the 
benefit  of  its  creditors,  may  sue  to  collect  the  subscriptions  of  the 
stockholders  or  to  enforce  the  stock  liability:  Turnbull  v.  Salt 
Co.,  II  Dec,  Rep.  19,  24  Bull.  133. 

D.  Receivership,  The  appointment  of  a  receiver  for  a  cor- 
poration if  not  upon  the  ground  of  insolvency,  does  not  of  itself 
excuse  judgment  and  execution :  Younglove  v.  Lime  Co.,  49  O.  S. 
663. 

The  fact  that  a  receiver  has  been  appointed  does  not  prevent 
creditors  from  suing  to  enforce  stock  liability:  Umsteatter  v.  Bank, 
4  O.  N.  P.  (N.  S.)  150,  17  O.  D.  (N.  P.)  30. 

VI.    Who  are  Liable. 

A  preferred  stockholder  is  liable  upon  stock  liability  as  well 
as  the  owner  of  common  slock  :     Railroad  v.  Smith,  48  O.  S.  219. 

A  broker  who  acts  avowedly  for  an  undisclosed  principal,  and 
who  does  not  cause  the  slock  to  be  transferred  to  his  name  on  the 
stock  books  is  neither  a  legal  not  an  equitable  owner  thereof  and 
is  not  subject  to  slock  liability;  Joecken  v.  Banking  Co.,  1  0.  C.  C. 
(N.  S.)  342,  14  O.  C.  D.  1105;  (on  appeal  from  Joecken  v.  Banking 
Co.,  13  O.  D.  (N.  P.)  652,  and  affirmed  without  report,  Boyd  v. 
Joecken,  72  O.  S.  643). 

A  pledgee  of  stock  who  does  not  cause  the  stock  to  be  trans- 
ferred to  him  on  the  books  of  the  corporation  is  not  subject  to 
stock  liability:  Henkle  v.  Manufacturing  Co.,  39  O.  S.  547. 

An  equitable  owner  of  stock  is  subject  to  stock  liability  as  if 
he  were  the  legal  owner  thereof;  Kreisser  v.  Gas  Light  Co.,  2  O. 
C.  C  (N.  S.)  597,  14  O.  C.  D.  313. 

.\  trustee  whose  capacity  appears  upon  the  books  of  the  cor- 
poration is  said  not  to  be  personally  liable  upon  stock  liability: 
Biggio  V.  Sandhe-er.  8  O.  N,  P.  13,  10  O.  D.  (N.  P.)  316;  see  ap- 
parently contra,  Holcomb  v.  Gibson,  1  O-  S.  U.  7R3,  39  Bull.  380. 
(In  this  case,  however,  the  holder  acted  as  trustee  for  the  corpora- 
tion itselt;  and  the  decision  in  part  rests  upon  the  ground  that 
there  was  no  equitable  owner  in  this  case.) 
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If  the  stock  is  transferred  to  a  debtor  as  collateral  security. 
and  it  appears  in  his  name  on  the  stock  books  of  the  corporation, 
the  equitable  owners  thereof  as  between  themselves  and  their  cred- 
itors must  pav  the  stock  liability  thereon:  Biggio  v.  Sandheger,  8 
O.  N.  P.  13,  il)  0.  D,  (N.  P.)  316, 

A  trustee  wha  takes  slock  in  bis  individual  name  is  personally 
Uable  as  against  the  creditors  upon  stock  liability:  Schwill  v.  Beckel, 
1  O.  N.  P.  (N.  S.)  1,  13  O.  D.  (N.  P.)  699;  motion  for  rehearing 
denied,  Schwill  v.  Beckel,  1  O.  N.  P.  (N.  S.)  104;  Stewart  v. 
Insurance  Co..  7  Dec.  Rep.  86,  1  Bui!.  103. 

Mom  en  tar  V  ownership  of  stock  is  enough  to  render  such 
owner  subject  to  stock  liability:  Schwill  v.  Beckel,  1  O.  N.  P.  (N. 
S.)  1.  13  0.  D,  (N.  P.)  69»;  Motion  for  rehearing  denied,  Schwill 
V.  Beckel,  1  O.  N.  P.  (N.  S.)  104. 

One  to  whom  a  general  bequest  of  testator's  property  is  made 
cannot  be  held  upon  stock  liability,  unless  it  is  shown  that  he  ac- 
cepted such  bequest;  Roebling  v.  Coal  Co.,  4  0.  N.  P.  (N.  S,)  113, 
17  0.  D,  (N.  P.)  8. 

If  an  infant  purchases  stock  and  retains  the  same  after  he 
becomes  of  age,  it  seems  that  he  is  liable  on  his  stock  liability: 
Hardraan  v.  Railway,  9  Dec.  Rep.  578.  15  Bull.  164. 

Where,  pursuant  to  an  agreement  among  themselves,  partners 
capitalize  the  partnership  property  at  a  valuation  greatly  in  excess 
of  its  true  value;  create  a  corporation  under  the  laws  of  this  state 
to  continue  the  former  partnership  business,  fixing  its  capital  stock 
at  a  sum  ei^ual  to  the  inflated  value  placed  on  the  partnership  prop- 
erty; elect  themselves  managing  officers  of  the  concern;  transfer 
this  property,  at  such  inflated  value,  to  the  corporation  in  exchange 
for  its  entire  capital  stock  which  they  cause  to  be  issued,  as  fully 
paid  up,  to  each  partner,  or  as  he  directed,  in  proportion  to  his  in- 
terest in  the  partnership ;  and  the  corporation,  continuing  the  busi- 
ness, afterwards  becomes  insolvent,  the  transaction  will  be  regarded 
as  a  fraud  upon  the  corporate  creditors,  although  none  was  in- 
tended or  contemplated  by  the  parties  to  such  transaction.  In 
such  case,  each  partner  wil!  be  regarded  as  an  original  subscriber 
for  so  much  of  the  stock  as  was  thus  issued  to  him,  and  credited 
on  his  subscription  for  the  actual  value,  only  of  his  interest  in  the 
partnership  property  transferred  to  the  corporation  in  pajrment  of 
such  subscription.  The  balance  left,  after  applying  this  credit, 
will  be  deemed  a  debt  due  from  him  to  the  corporation  and  there- 
fore corporate  assets:     Gates  v.  Tippecanoe  Stone  Co.,  57  O.  S,  60. 

The  holder  of  stock  of  a  corporation  for  which  properly  was 
accepted  in  payment  at  an  overvaluation,  is  not  liable  to  creditors 
of  the  corporation  for  the  difference  as  an  unpaid  balance,  where 
the  transaction  was  made  in  good  faith,  and  the  overvaluation  was 
not  so  gross  as  to  be  constructively  fraudulent :  Kunz  v.  National 
Valve  Co.,  9  O.  C.  C.  (N.  S.)  593,  19  O.  C.  D.  519. 

The  section  of  the  constitution  of  the  state  of  West  Virginia 
relating  to  the  organization  of  eorporationj.  which  provides  that 
the  stockholders  of  all  corporations  shall  be  liable  for  the  debts  to 
the  amount  of  their  stock  subscribed,  is  intended  as  a  security  to 
creditors,  and  the  original  subscribers  to  the  stock  of  a  corpora- 
tion organized  under  the  laws  of  that  state  cannot  avoid  liability 
to  pay  full  par  value  of  their  slock  for  the  purpose  of  paying  cor- 
porate creditors  by  inserting  in  the  articles  of  incorporation  a  pro- 
vision that  the  stock  shall  be  sold  at  fifty  cents  on  the  dollar,  and 
when  that  is  paid,  the  stock  shall  he  issued  as  fully  paid  and  non- 
assessable:   Trust  Co.  V.  Ford.  75  O.  S,  322. 

The  definition  of  the  word  "stockholder"  as  used  in  G.  C.  8686 
is  an  inclusive  classification ;  and  no  person  excluded  therefrom  can 
he  required  to  contribute,  at  the  suit  of  creditors,  for  stockholders' 
liahilitv  under  G.  C.  8W>:  Joecken  v.  Banking  Co..  13  O.  D.  (N.  P.) 
652  (affirmed,  in  Joecken  v.  Banking  Co.,  1  O.  C.  C.  (N,  S.)  343,  14 
O,  C.  D.  605.) 

Vn.    Apportionment  of  Lcability. 

For  the  apportionment  of  the  liahilitv  of  stockholders,  see  III 
and  IV.  B.,  this  section. 
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VIII.    Who  May  Enforce  Liability. 

Stock  liability  exists  for  the  benefit  of .  the  creditors  atid  not 
for  the  benefit  of  the  cor[ioration ;  and  an  assignment  of  such  lia- 
bilih-  made  by  the  corporation  is  of  no  legal  effect;  even  if  it  is 
made  for  the  benefit  of  all  the  creditors ;  and  such  assignee  cannot 
sue  (hereon:  Umsted  v,  Buskirk,  17  O.  S.  U3;  as  to  assignment, 
see  Wright  v.  McCormack,  17  O.  5.  86. 

The  action  may  be  brought  by  a  creditor,  by  filing  a  petition 
in  the  nature  of  a  creditors'  bill;  Everheart  v.  Redemption  Co.,  1 
Hosea,  524. 

For  the  right  of  a  stockholder  to  bring  this  action,  see  Bank 
V.  Rolling  Mill.  Co.,  2  O.  N.  P.  260.  2  O.  IX  (N.  P.)  67. 

In  the  absence  of  statutory  authority,  a  receiver  of  an  in- 
solvent corporation  organized  under  Ihe  laws  of  Ohio,  or  an  as- 
signee of  such  corporation,  cannot  enforce  stock  liability ;  Wright 
V.  McCormack,  17  O.  S,  B6;  King  v.  Armstrong,  50  O.  S.  222; 
White  V.  Ingersol,  4  Dec,  Rep.  549,  2  Clev.  L.  Rep.  362. 

In  an  action  to  enforce  stock  liability,  a  receiver  may  be  ap- 
pointed by  the  court,  especially  for  the  purpose  of  enforcing  such 
liability :  and  he  may  sue  as  receiver  thereon :  Zieverink  v.  Kem- 
per. 50  0.  S.  20S, 

The  receiver  of  an  insolvent  national  bank  has,  by  force  of 
the  United  States  statutes  on  the  subject,  the  right  to  maintain  an 
action  to  enforce  stock  liability:  King  v.  .Armstrong,  50  O.  S.  222. 

.■\n  action  brought  by  a  receiver  to  collect  unpaid  subscriptions 
ii  an  .iction  at  law:     Smith  v.  Johnson,  57  O,  S,  486. 

If  a  stockholder  at  the  request  of  the  corporation,  gives  his 
'jwn  notes  for  a  debt  of  the  corporation,  and  judgment  is  recovered 
against  him  on  such  notes,  he  is  a  creditor  of  the  corporation,  al- 
though he  has  not  yet  paid  such  judgment;  Burwell  v.  Hamc  Co.,  . 
4  Dec.  Rep.  355,  2  Clev.  L.  Rep.  9. 

IX.    Discharge. 

tockhoidei'  is  not  a  technical  surety  for  a  corporation;  and 
jion  of  time  given  by  a  creditor  to  the  corporation  did  not 
discharge  the  stockholder  from  his  ."itock  liability;  even  at  a  time 
when  a  technical  surety  would  have  been  discharged  by  such  ex- 
tension;  Boice  V.  Hodge,  51  O.   S.  2.36, 

Whether  or  not  an  agreement  by  creditors  that  they  will  not 
force  certain  stockholdi-rs  to  pay  the  unpaid  subscriptions,  dis- 
charges stockholders  from  their  stock  liability  to  any  extent,  such 
atjreement  will  not  have  that  effect  unless  it  appears  that  there 
were  impaid  subscriptions  which  were  valid  obligations:  Barrtclt 
V.  GifFord,  47  O.  S.  180. 

If  by  agreement  contained  in  bonds  issued  by  a  corporation, 
[|'c  stock  liability  is  waived,  the  directors  cannot  subseq^iiently  im- 
pose bonds  at  seventy-five  cents  on  the  dollar  without  incorporat- 
ing such  waiver  on  the  notes:  Hardman  v.  Railway,  10  Dec.  Rep. 
f!7,  18  Bull.  364. 

Creditors  of  a  corooration  may  make  a  valid  »(reement  not  to 
enforce  the  stock  liability;  Hull  v.  Coal  &  Iron  Co.,  20  O.  C.  C. 
5.33.  U  O.  C.  D.  331. 

An  agreement  whereby  creditors  bind  themselves  not  to  en- 
force the  stock  liability  does  not  prevent  them  from  enforcing  anj 
indebtedness  from  stockholders  tn  the  corporation;  Preston  v. 
Railway,  36  Fed.  54.  6  O.  F.  D,  l->7. 

As  between  a  stockholder  and  a  corporation,  the  fact  that  the 
stockholder  has  sold  the  stock  to  a  third  person  under  an  agree- 
ment whereby  such  third  person  is  to  indemnify  the  stockholder,  is 
not  a  defense  as  against  the  creditor  :  Hardman  v.  Railway,  9  E>ec. 
Rep.  T,7H.  \r,  Bull.  164- 

An  averment  that  the  creditor  has  compromised  his  claim 
agjiinst  the  corporation  is  insufficii-iit  unless  it  is  also  alleged  that 
Full  payment  under  such  cnniprimiise  aerei'ment  has  been  made: 
Hardman  v.  Railway,  9  Dec,  Rep.  .)7S,  Ih  Bull,  164. 
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The  fact  that  a  crwiitor  has  secured  a  lien  upon  the  corporate 
property  and  has  atiemnted  to  enforce  it  is  not  a  defense  as  against 
an  action  by  him  to  enforce  stock  liability:  Hardman  v.  Railway, 
9  Dec.  Rep.  578,  15  Bull.  164, 

Where  additional  stock  was  issued  as  a  stock  dividend  at  a 
time  when  the  corporation  possessed  no  assets  from  which  a  dividend 
could  be  declared,  an  offer  by  the  stockholders  to  return  the  stock 
to  the  company  comes  too  late  after  insolvency  of  the  company  has 
been  estabhshed  and  proceedings  have  been  begun  to  enforce  stock- 
holders' liability:    Bank  v.  Patton.  13  O.  C.  C.  (N.  S.)  289. 

If,  however,  the  owner  of  stock  in  a  corporation  has,  at  the 
request  and  desire  of  a  number  of  the  stockholders,  surrendered  bis 
stock  and  received  the  consideration  which  he  had  paid  therefor,  the 
corporation  then  being  solvent,  and  no  creditors  objecting  to  such 
recision  for  many  years,  creditors  of  the  corporation  whose  debts 
come  into  existence  long  after  such  transaction,  can  not  hold  such 
person  as  a  stockholder  in  such  corporation  :  Alorgan  v.  Lewis,  46 
O.  S.  1. 

Under  similar  facts  it  was  held  that  a  stockholder  who  had 
acquiesced  in  such  transaction  could  not  object  after  a  lapse  of  six- 
teen months :     Sanderson  v.  Nail  Co.,  34  O.  S.  448. 

A  provision  in  a  policy  of  insurance  which  requires  an  action 
thereon  to  be  brought  within  a  year,  applies  to  actions  against  the 
corporation  and  does  not  apply  to  actions  against  the  stockholders : 
Davis  V.  Stewart.  26  O.  S,  643. 

X.     PLEAmNG,  Procedure  and  Evidence. 
A.    Parties. 

1.  Plaintiffs.  A  creditor  who  brings  a  stock  liability  suit  as 
the  sole  plaintiff  does  not  acquire  any  priority  thereby;  Wright  v. 
McCormack.  17  O.  S.  86 ;  Wyatt  v.  Moorehead,  4  O.  N.  P.  435,  7 
0.  D.  (N.  P.)  380. 

An  action  is  in  legal  effect  on  behalf  of  all  the  creditors: 
Umsted  V.  Buskirk,  17  O.  S.  113. 

If  it  does  not  appear  on  the  face  of  the  petition  that  there  are 
other  creditors  or  other  stockholders,  absence  of  such  parlies  can 
not  be  reached  by  demurrer:     Umsted  v.  Buskirk,  17  O.  S.  113. 

It  is  not  necessary  that  ail  the  creditors  be  made  parlies ;  since 
recovery  by  one  inures  to  the  benefit  of  all:  Herrick  v.  Wardwell, 
58  O.  S.  294. 

In  Hamilton  v.  Insurance  Co.,  1  O.  N,  P.  .329.  3  O.  D.  (N.  P.J 
389,  however,  it  is  said  that  a  creditor  who  was  not  a  party  to  a 
stock  liability  suit  could  maintain  a  separate  action  on  his  own  be- 
half. 

A  stock  liability  suit  is  not  defeated  by  showing  that  the  claims 
of  one  Of  more  creditors  are  barred  unless  it  is  shown  that  the 
claims  of  all  the  creditors  are  barred;  Hardman  v,  Railwav,  9  Dec. 
Rep,  678,  15  Bull.  1)54. 

That  one  creditor  cannot  maintain  an  action  against  one  stock- 
holder to  enforce  a  stock  liability  until  the  amount  due  from  each 
stockholder,  who  is  solvent  and  who  is  a  resident  of  the  state,  has 
been  determined  judicially,  see  Wyatt  v.  Moorehead.  4  O.  N.  P.  435, 

7  o.  D.  (N.  P.)  -m. 

2,  Defendants,  .^11  the  stockholders  should  be  made  defend- 
ants in  an  action  to  enforce  stock  liability  in  order  that  contribu- 
tion may  he  enforced  between  them:  Umsted  v.  Ituskirk.  17  O.  S. 
113. 

A  failure  to  bring  in  all  the  stockholders  is  not  a  defense,  if  the 
debts  are  ,so  large  that  the  full  amount  of  .Mock  liability  must  in  am 
event  he  paid  hv  all  the  stockholders:  Mason  v.  Alexander,  44  O. 
S.  31R. 

Judgment  may  be  rendered  against  certain  stockholders  where 
it  is  necessary  to  enforce  pavmcnt  of  a  maximum  amount  of  stock 
liahilitv:  and  ll'e  case  inav  be  coutinui-d  to  dvieriiiiue  the  rehtive 
liabilities  of  the  vendor  hiuI  vend.e  of  stork:  Ma^on  v.  .Mexan-ler, 
14  O.  S.  31S, 


,v  Google 


REGULATING   RAILROADS   AND   PUBUC   UTIUTIBS. 

A  defendant  may  by  cross  petition  bring  in  other  stockholders; 
eiipecially  where  tie  is  creditor  as  well  as  stockholder;  and  if  he 
delays  bringing  in  stockholders  he  cannot,  subsequently  complain 
of  failure  to  make  them  parties;  Mason  v.  Alexander,  44  O.  S. 
318, 

All  the  solvent  stockholders  within  the  jurisdiction  must  be    ■ 
made  parties  defendant :    Railway  v.  Smith,  54  O.  S.  563  (modifying 
and  affirming  Smith  v.  Railroad.  8  O.  C.  C,  683.  4  O.  C  D.  356). 

The  fact  that  some  stockholders  were  not  made  parties  by  the 
original  petition  is  not  a  valid  defense  If  they  have  been  made 
parlies  subsequenlly :  Hull  v.  Coal  &  Iron  Co,,  7  O.  N.  P.  157, 
7  O.  D.  (N,  P.)  K7. 

The  fact  that  not  all  the  stockholders  were  made  parties  must 
be  taken  advantage  of  by  an  answer  which  names  the  stockholders 
who  should  be  made  parties :  Hardman  v.  Railway,  9  Dec,  Rep. 
-'i78,  15  Bull.  164. 

While  failure  lo  make  all  the  stockholders  parties  may  make 
a  tina)  decree  improper,  it  does  not  prevent  reference  to  a  master 
10  take  testimony  and  report  what  stockholders  should  be  made 
defendants:    Turnbull  v.  Salt  Co.,  U  Dec,  Rep.  19;  34  Bull.  133. 

In  an  action  by  a  judgment  creditor  of  a  foreign  corporation 
which  has  been  dissolved,  and  which  brought  against  the  stock- 
holders of  such  corporation  who  reside  in  this  state,  it  is  not  neces- 
sary that  the  corporation  be  made  a  party :  Blair  v,  Newbegin,  65 
O.  S.  425. 

It  is  error  to  assess  the  entire  amount  of  indebtedness  upon 
some  of  the  stockholders  only,  if  others  of  the  stockholders  have 
not  been  served  with  process,  unless  it  appears  that  such  stock- 
holders could  not  be  served  with  process  :  Bonewitz  v.  Bank,  41 
O.  S.  78. 

A  finding  by  the  court  that  some  stockholders  were  non-resi- 
dents and  can  not  be  served  with  process  is  insufficient,  if  there  ts  no 
averment  in  the  petition  to  that  effect,  if  the  sheritl's  return  does 
not  show  that  fact,  and  if  no  evidence  is  introduced  in  support 
thereof:     Bonewitz  v.  Bank,  41  O.  S.  78. 

A  stockholder  who  has  subsequently  sold  his  stock  has  a  right 
to  have  his  vendee  made  a  parly,  in  order  that  the  vendee  may  be 
required,  if  solvent,  to  pay  the  stock  liability  upon  such  stock: 
Wheeler  v.  Faurot,  37  O.  S.  26. 

It  process  can  be  served  upon  foreign  executors  they  may  be 
made  defendants  in  a  stock  liability  suit,  to  enforce  the  stock 
liability  of  their  decedents:  Craig  v.  Railroad,  3  O,  N.  P.  64,  3 
O.  D.  (N.  P.)  146. 

The  corporation  should  be  made  a  party  thereto  if  formed 
under  the  laws  of  Ohio :    Umsted  v.  Buskirk,  17  O.  S.  113. 

B,  Survivorship.  If  a  stockholder  dies  while  a  stock  liability 
suit  is  pending,  his  executor  is  liable  therefore  in  his  ofEcial 
capacity:   Bevett  v.   Diehl,   12   O.   D.    {N.   P.)   383. 

Stock  liability  is  a  claim  which  need  not  be  presented  to  the 
executor  of  the  decedent:  Roebling  v.  Coal  Co.,  4  0.  N.  P.  (N.  S.) 
113,  17  O.  D.  (N.  P.)  8. 

One  to  whom  a  general  bequest  of  testator's  property  is  made 
cannot  be  held  upon  stock  liability,  unless  it  is  shown  that  he  ac- 
cepted such  bequest:  Roebling  v.  Coal  Co.,  4  0  N.  P.  (N;  S.) 
113,  17  O.  D.  (N.  P.)  8. 

C.  Set-off.  The  indebtedness  of  the  stockholders  on  their  in- 
dividual liability,  together  with  the  other  assets  of  the  insolvent 
bank,  constitute  a  trust  fund  for  the  benefit  of  its  creditors;  and  in 
equity,  such  indebtedness  of  a  stockholder  who  is  insolvent,  may 
be  set  off  against  a  dividend,  payable  out  of  the  trust  fund,  on  a 
balance  due  him  on  his  deposit  account  with  the  bank  at  the  time 
of  its  failure:     King  v.  Armstrong.  r,0  O.  S.  222. 

A  stockholder  who  is  also  a  creditor  of  a  corporation  is  said 
not  to  be  permitted  lo  set  off  his  debt  against  stock  liability  or  liabil- 
ity on  an   unpaid  subscriplion  after  an   assignment   for  the  benefit 
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see,  however,  King  v,  Armstrong,  50  O.  S.  222;  Brownell  v.  Arm- 
strong, 10  Dec.  Rep.  368,  20  Bull.  465. 

An  action  in  behalf  of  the  corporaliun  for  damages  for  breach 
of  a  contract  may  be  set  ofT  as  against  a  creditor  of  a  corporation  : 
Morris  V.  Railroad,  41   Dec.  Rep.  i4a,  2  Clev.  L.  Rep.  Ml. 

fn  Mariott  v.  Railway,  Iti  0,  D.  <N.  P.)  135.  it  is  said  that  a 
stockholder  who  is  also  a  creditor  of  the  corporation,  has  no  right 
to  have  his  debt  deducted  from  his  assessment  but  that  if  he  is 
unable  financially,  to  pay  his  assessnients,  his  debt  may  be  credited 
thereon. 

That  a  stockholder  may  deny  that  the  corporation  is  insolvent; 
and  may  also  set  up  his  own  claim  against  the  corporation,  see 
Murphy  V.  Cement  Co.,  18  O.  D.  (N.  P.)  5G4,  5  O.  L.  R.  508. 

p.  Pleading.  An  answer  by  an  executor  of  a  deceased  stock- 
holder in  which  he  alleges  that  he  has  settled  such  estate,  but  does 
not  plead  the  statute  of  limitations  is  subject  to  demurrer:  Um- 
steaiter  v.  Bank  Co..  4  O.  X.  P.  (N.  S.)  150,  17  O.  D.  (N.  P.)  30. 

If  an  administrator  of  a  deceased  stockholder  is  made  a  de- 
fendant, the  petition  is  insufficient  as  to  him.  unless  it  alleges  thai  the 
deceased  owned  the  stock  when  the  indebtedness  accrued :  Tobacco 
Co.  V.  Cigar  Co.,  1   Dayton   (Iddings),  52. 

An  averment  that  each  defendant  holds  a  certain  number 
of  shares  is  equivalent  to  an  averment  that  he  is  the  owner  thereof ; 
and  is  sulKcient  as  an  averment  that  he  is  a  stockholder :  Rail- 
road V.  Smith,  48  O.  S.  219.    - 

An  averment  that  the  defendants  are  stock  holders  is,  at  least. 
in  the  absence  of  a  motion  to  make  definite  and  certain,  sufficient 
to  support  a  judgment  against  each  stockholder  for  the  number  of 
shares  which  the  evidence  may  disclose ;  Mariott  v.  Railway,  10 
O.  C.  C  (N.  S.;  573,  20  O.  C.  D.  419. 

If  the  petition  does  not  aver  that  a  certain  defendant  was  a 
stockholder  when  the  debt  existed,  it  is  error  to  render  judgment 
against  him  by  defauU:  Hooker  v.  Kilgour.  13  Dec.  Rep,  944,  2  C 
S.  C.  R.  350. 

The  fact  that  a  stockholder's  suit  is  brought  before  the  final 
determination  of  the  amount  of  the  assets  of  the  corporation  is 
said  not  to  make  the  petition  subject  to  demurrer :  Umsteatter  v. 
Bank,  4  O.  N.  P.  (N.  S.)  150.  17  O.  D.  (N.  P.)  30. 

Under  a  petition  to  enforce  stock  liability  against  stockholders 
in  a  street  railway  company,  which  the  petition  alleges  was  incorpo- 
rated under  the  laws  of  Ohio,  without  giving  the  date  of  such  incor- 
poration, the  court  will  presume  that  such  corporation  was  formed 
after  the  enactment  of  legislation  imposing  a  stock  liability ;  since 
prior  to  the  adoption  of  the  present  constitution  no  statute  existed 
which  authorized  the  incorporation  of  a  street  railway  company : 
Rider  v.  Fritchey.  49  O.  S.  285. 

If  the  petition  does  not  show  that  a  defendant  is  a  non-resident 
of  the  state,  such  defendant  cannot  take  advantage  of  his  non-resi- 
dence by  demurrer:  Mariott  v.  Railway,  2  O.  N.  P.  (N.  S.)  231. 
14  O.  D.  (N.  P.)  59«. 

Under  a  general  denial,  defendant  may  show  that  be  was  not  a 
stockholder:    Hardman  v.  Railway,  9  Dec.  Rep.  578,  15  Bull  164, 

A  special  denial  which  alleges  that  defendant  never  subscribed 
to  the  stock  or  had  any  in  his  possession  is  insufficient ;  since  he 
may  have  become  a  stockholder  in  some  other  way :  Hardman  v. 
Railway,  9  Dec.  Rep.  544.  14  Bull.  346. 

The  defense  that  (he  stockholder  was  not  a  stockholder  when 
the  debt  set  forth  in  the  petition  was  contracted  is  not  sufficient : 
Umsteatter  v.  Bank.  4  O.  N.  P.  (N.  S.)  ISO,  17  O.  D.  (N.  P.)  30. 

An  averment  that  the  stockholder  is  not  liable  for  anything 
over  and  above  the  subscription  price  of  his  stock  is  not  sufficient; 
Umsteatter  v.  Bank.  4  O.  N.  P.  (N.  S.)  150,  17  O.  D.  (N.  P.)  30. 

As  to  the  defenses  which  stockholders  may  interpose,  see  Hard- 
man  v.  Railway,  10  Dec,  Rep.  67.  18  Bull.  26-1. 

An  answer  denying  knowledge  of  the  facts  set  fonh  in  the 
petition  is  insufficient ;  since  defendant  must  know  whether  he  U  m 
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stockholder   or   nol;      Hardman    v.    Railway,   9   Dec,    Rep.   544,   14 
Hull.  346. 

E.  Joinder  of  causes  of  action  A  creditor  of  an  insolvent 
corporation  may  join  in  one  action  an  action  to  recover  the  unpaid 
subscription  for  the  stock  and  lo  enforce  stock  liability:  Warner  v. 
Lallcnder,  2(1  O.  S.  1%;  Lilley  v.  Kinnear,  13  O.  D.  (N.  P.)  66. 

Thi>  is  (rue  even  if  the  corporation  has  made  an  assig:nment 
for  the  henetit  of  creditors,  if  the  assignee  is  a  party,  and  makes 
no  objection  to  the  collection  of  unpaid  subscriptions  in  such  action: 
Bank  V.  Varnish  Co.,  8  O.  C,  C.  5C3,  4  O.  C.  D.  511. 

While  these  causes  of  action  may  be  joined  they  are  separate 
causes  of  action  and  it  is  proper  |o  plead  them  as  such:  Turnbull 
V.  Salt  Co..  II  Dec.  Rep.  19,  24  Bull,  133. 

.•\  creditor  of  an  insolvent  corporation  may  join  an  action 
against  the  incorporators  to  enforce  their  personal  liability  for 
tiling  ihe  certificate  under  G.  C.  8634  before  ten  per  cent,  of  the 
capital  is  subscribed  and  paid  in.  and  a  cause  of  action  to  enforce 
stock  liability:     Hcssler  v.  Punch  Co.,  61  O.  S.  631. 

F.  Statute  of  limitations.  The  right  of  a  creditor  to  enforce 
stock  liability  is  barred  in  six  years  after  his  right  to  bring  such 
.action  accrues;  and  this  is  true  even  though  [he  debt  against  the 
corporation  mav  not  be  barred  until  a  later  time :  Hawkins  v.  Fur- 
nace Co..  41  O'.  S.  -507:  Baldwin  v.  Coal  Co,,  8  Dec,  Rep.  533,  8 
Hull.  296. . 

The  period  of  limitations  runs  from  judgrnent  and  execution, 
or  from  the  occurrence  of  the  facts  which  excuse  judgment  and 
execution.  It  dots  not  run  from  the  mere  insolvencv  of  the  corpora- 
tion :  Rarrick  v.  Gifford.  47  O.  S.  180 ;  Bronson  'v.  Schneider,  4B 
(),  S.  4:18:  Voungiove  v.  Lime  Co,.  4!l  O,  S,  663;  Cowles  v.  Bartell. 
■>  Dec,  Rep,  4-24.  3  W,  L,  M,  41, 

Facts  which  render  judgment  and  execution  fruitless  and  dis- 
liense  therewith  start  the  period  of  limitations  to  running:  Barrick 
V,  Gifford.  47  O.  S,  180;  Bronson  v.  Schneider.  49  O.  S.  438; 
Younglove  v.  Lime  Co..  49  O,  S.  663;  see,  also  on  this  question, 
Marii-tt  V,  Railwav.  2  O,  N.  P.  (S.  S.)  231.  14  O.  D,  (N.  P.)  596; 
Manufacturing  Co.  v.  Railway.  1.5  O.  D.  (N.  P.)  100;  Mariott  v. 
Railwav.  16  O.  D.  (N.  P.)  135;  Hardman  v.  Railway.  9  Dec.  Rep. 
■'.78.  I.-;  Bull.  164:  Whitelv  v.  Railroad,  1  Dayton  (Iddings),  51; 
Kilgour  V.  Railway.  8  Bull.  23.  11  Am.  L.  Rec.  38  (reversed,  on 
oilier  points.  Bullock  v.  Kilgour,  39  O.  S.  543.) 

An  action  brought  by  one  creditor  prevents  limitations  from 
runnina  aftiinst  others;  since  such  action  inures  to  all:  Barrick  v. 
Gifford.  47  O.  S.  180. 

.\s  to  limitations  in  an  action  to  enforce  a  contract  of  sub- 
scription lo  corporate  stock  which  is  not  in  writing,  see  Baldwin  v. 
Coal  Cn..  8  Dec.  Rcp.  533,  8  Bull.  296. 

As  lo  limitations  in  an  action  by  way  of  cross  petition  to 
impeach  n  settlement  on  the  ground  of  fraud,  see  Railway  v. 
Smith.  48  O.  S.  219. 

G.  Judgment.  A  judgment  in  a  stock  liability  suit  is  final  and 
cnnclusive  as  to  the  parties  thereto :    Bullock  v.  Kilgour,  39  O.  S.  543. 

.\fter  a  judgment  has  been  rendered  in  a  stock  liability  suit,  a 
lindlng  that  one  of  the  stockholders  owned  a  certain  amount  of 
stock,  a  subsnjiient  action  cannot  be  brought  to  charge  him  with 
a  stock  assessment  upon  a  greater  amount  of  stock  than  the  amount 
set  forth  in  such  judgment;  Bullock  v.  Kilgour,  39  O.  S.  543; 
Railwav  v.  Smith.  M  O.  S,  562  {Modifying  and  affirming  Smith  v. 
Railwa'y.  8  O.  C.  C.  5ffl,  4  0.  C.  D.  356). 

If  the  assignor  and  assignee  of  stock  are  made  parties,  their 
riiihis  as  between  themselves  can  be  determined  in  the  final  judg- 
ment:   Railroad  v.  Smith,  48  O.  S.  219. 

The  fact  that  issues  involving  a  few  of  the  stockholders  have 
not  yet  been  determined  is  said  not  to  prevent  confirmation  of  a 
master's  report  and  judgment  as  to  the  liabililv  of  the  remaining 
stockholders:     Mariott  v.  Railway.  16  O.  D-  (N.  P.)  135. 

A  dffault  judgment  rendered  against  a  corporation  is  binding  ^^ 

upon  the  stockholders,  in  the  absence  of  collusion  or  fraud,  even.,,    ,         C    OOolc 
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if  such  judgment  was  rendered  after  the  stock  liability  suit  had  be- 
gun and  without  notice  to  the  stockholders:  ScoficM  v.  ON  Co..  6 
O.  C.  C.  (N.  S.)  165,  17  O.  C  D.  318  (affirmed,  without  report, 
Cobb  V.  Scofield,  7*  O.  S.  513). 

A  judgment  against  a  corporation  does  not  preclude  the  stock- 
holders from  pleadmg  defenses  which  are  peculiar  to  themselves; 
such  as  the  defense  that  the  creditors  had  by  express  agreement 
waived  the  stock  liability :  Hardman  v.  Railway,  10  Dec.  Rep.  67,  18 
Bull.  264. 

That  creditors  may  enforce  the  slock  liability  of  those  who 
were  stockholders  when  the  action  was  begun,  although  the  con- 
tingent liabilities  of  their  assignors  had  not  yet  been  adjudicated, 
see  Kilgour  v.  Railway,  8  Bull.  23,  11  Am.  L.  Rec.  38  (reversed,  on 
other  points,  Bullock  v.  Kilgour,  39  O.  S.  543). 

Appeal  cannot  be  taken  as  against  stockholders  who  have 
paid  a  final  judgment.  Mariott  v.  Railway,  10  O.  C  C.  (N.  S.) 
S73,  20  O.  C.  D.  419. 

A  final  decree  in  a  stock  liabiiitv  suit  is  conclusive  and  pre- 
vents the  creditors  from  bringing  anolncr  action  to  enforce  the  pay- 
ment of  a  judgmenl  which  was  obtained  against  the  corporation 
after  the  stock  liability  suit  was  begun  but  before  final  judgment 
therein:  'Swan  v.  Railway,  3  O.  N.   P.  225,  6  0.  D.    (N.  P.)   162. 

The  fact  that  proceedings  in  error  are  pending  does  not  prevent 
the  final  decree  in  a  stock  liability  suit  from  being  conclusive  upon 
the  parties:     Swan  v.  Railway,  3  0.  N.  P.  225,  6  0.  D.  (N.  P.)  162. 

For  the  effect  of  a  joint  judgmenl  against  the  owner  of  stock 
and  the  pledge  thereof,  see  Biggio  v.  Sandheger,  16  O.  D.  (N.  P.) 
285.  3  0,  L.  R.  470. 

For  the  nature  and  effect  of  a  judgmenl  in  a  stock  liability  snit, 
see,  also,  G.  C.  8692  and  8694. 

H.  Evidence.  For  the  necessity  and  effect  of  a  transfer  of 
stock  upon  the  stock  books  of  a  corporation,  see  IV.,  C,  this  section. 
See,  also,  Herrick  v.  Wardwell,  58  O,  S,  394;  Mariott  v.  Railway. 
16  0.  D.  (N.  P.)  135. 

A  legatee  to  whom  stock  has  been  bequeathed  cannot  be  held 
for  stock  liability  in  the  absence  of  evidence  showing  that  he  ac- 
cepted such  bequest:  DeCamp  v.  Levoy,  19  O.  C.  C.  335,  10  O.  C. 
D.  509- 

A  subscriber  for  stock  cannot  set  up  irregularities  in  the  forma- 
tion of  the  corporation  as  a  defense  in  a  stock  liability  suit :  Dicko- 
son  V.  Bank,  6  0.  C  C.  (N.  S.)  329,  17  O.  C.  D.  357  (affirmed, 
without  report,  Cobb  v. -Scofield,  76  O.  S.  612). 

One  whose  name  was  placed  with  his  consent  on  the  stock 
books  of  the  corporation  cannot  escape  liability  by  showing  that  he 
held  such  stock  as  trustee:  Mariott  v.  Railway.  16  O.  D.  (N.  P.) 
136. 

A  creditor  who  induces  stockholders  to  give  their  notes  for  his 
claim  against  the  corporation  by  agreeing  that  such  note  shall  be 
credited  upon  their  slock  hability.  is  estopped  from  denying  that 
the  corporation  was  formed  illegally,  and  from  attempting  to  hold 
such  stockholders  as  partners :  Beebe  v.  Thomas.  7  Dec.  Rep.  319,  2 
Bull.  107. 

T.  Appeal.  -An  action  by  the  creditors  of  a  corporation  to  as- 
certain the  amount  of  unpaid  balance  of  stock  subscription,  payment 
on  which  had  been  made  only  with  property  at  an  alleged  over- 
valuation, and  to  compel  payment  of  such  balances  when  ascertained, 
is  appealable,  and  the  right  of  appeal  is  [lot  affected  by  the  substitu- 
tion of  a  trustee  in  bankruptcy  for  such  creditors :  Kunr  v.  National 
Valve  Co.,  9  O.  C.  C.  (N.  S.)  503,  19  O.  C.  D.  519. 

Corporations  SECTION  8687.     The  next  preceding  section  shall  not 

created  wb«-  apply  to  Stockholders  in  a  corporation  created  after  the 
Member  a.  twenty-third  of  November,  1903,  nor  to  debts  or  liabilities 
'**  of  a  corporation  incurred  after  such  date.    As  to  all  debts 

and  liabilities  of  corporations  for  profit  incurred  after  such 
date,  the  stockholders  thereof  shall  be  undtr  i^  1iabiliti(|s> 
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Other  than  those  stated  in  article  XIII,  section  three,  of  the 
constitution  of  Ohio.     {R.  S.  Sec.  3258.) 

For  the  nature  of  stock  liability  and  the  method  of  enforcing 
it,  see  G.  C.  8686. 

Section  8688.     An  action  upon  the  liability  of  stock-   Li^i^iion 
holders  under  the  two  next  preceding  sections  can  only  be   "(  ■ction 
brought  within  eighteen  months  after  the  debt  or  obligation   liability.'" 
shall  become  enforcible  against  stockholders.     (E.  S.  Sec. 
32583.) 

Cited;  Little  v.  Aultman,  15  O.  D.  (N,  P.)  355;  Manufactur- 
ing Co.  V.  Manufacturing  Co..  4  O.  N.  P.  (N,  S.)  201,  17  0.  D. 
(N.  P.)  119. 

For  the  nature  of  stocit  liability  and  the  method  of  enforcing 
it.  see  G,  C.  8686 

Section  8689.  The  term  "stockholder"  as  used  in  the   "st(«ikhoid<.r' 
three  next  preceding  sections,  shall  apply  not  dniy  to  per-   defined. 
sons  who  appear  by  the  books  of  the  corporation  to  be  such, 
but  also  to  an  equitable  owner  of  stock,  although  on  the 
books  it  appears  in  the  name  of  another.    (R,  S.  Sec.  3259.) 

f.  Cited.  V.  Trustees. 

11.  Scope.  V'l.  Pledges. 

HI.  Stock  books.  VJI,  Legatees. 

IV.  Equitable  owners. 

L    Cited. 

Railway  v.  Bank.  1  O.  C.  C.  199.  1  O.  C.  D.  ll)!l;  Robinson  v. 
Railwav  13  O.  D.  (M.  P.)  I;  Umsteatter  v.  Ranking  Co..  4  0.  N, 
P,  (N,  S.)   150,  IT  0.  D.  (N.  P.)  30. 

For  a  discnssion  of  the  history  of  this  section,  see  Swan  v. 
Railway,  3  O.  N.  P  225,  6  O.  D.  (N.  P.)  Ift4. 

II.    Scope. 

This  section  refers  to  the  holders  of  the  legal  title  of  stock 
as  distinguished  from  those  who  own  equitable  interest  therein: 
Armstrong  v.  Brewing  Co.,  11  Dec.  Rep.  297,  26  Bull.  39. 

Defining  work  '■stockholder"  as  used  in  G.  C.  8686,  is  an  in- 
clusive classitication;  and  no  person  excluded  therefrom  can  be  re- 
quired to  contribute,  at  the  suit  of  creditors,  for  stockholders'  lia- 
bility under  G.  C,  8686;  Joecken  v.  Banking  Co.,  13  O.  D.  (N.  P.) 
652  (affirmed  in  1  O.  C.  C,  (N.  S.)  342,  14  0.  C.  D.  605). 

III.    Stock  Books. 

The  creditors  of  the  corporation  arc  presumed  to  know  the 
contents  of  the  stock  books  of  the  corporation  and  who  appear  to 
be  the  stockholders  therein  and  the  creditors  may  rely -thereon: 
Harpold  v.  Stobart.  46  O.  S.  397. 

It  is  not  necessary  that  any  particular  type  or  kind  of  book 
be  used  as  a  stock  book;  but  if  stock  entries  are  regularly  made  in 
a  stock  book,  transfers  made  in  another  book  are  not  binding  upon 
a  creditor:     Harpold  v.  Stobart,  46  O.   S.  397. 

If  no  stock  books  are  kept  hut  the  stubs  of  stock  certificates 
are  relied  upon,  a  creditor  is  not  charged  with  knowledee  of  en- 
tries showing  a  transfer  of  stock  unless  they  appear  upon  the  stub 
of  the  original  stock  certificate  issued  to  the  holder  who  is  now 
setting  up  such  sate  of  slock  as  a  defense:  Herrick  v.  Warwell,  58 
O.  S.  264. 
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A  stockholder  is  not  allowed  to  contradict  the  stock  books  of 
a  corporation  as  against  a  creditor  who  has  relied  thereon :  HarpoU 
V.  Stobart,  46  O.  S.  397. 

If  slock  is  sold  and  is  transferred  properly  upon  the  stodc 
books  of  the  corporation,  the  vendor  of  such  stock  is  not  liable  for 
debts  incurred  thereafter ;  Peter  v.  Manufacturing  Co.,  56  O.  S. 
181. 

For  the  rights  of  a  purchaser  of  stock  before  the  stock  is 
transferred  to  his  name  upon  the  books  of  Ihe  corporation,  see 
Bank  v.  Lock  Co.,  66  O.  S.  367  (distinguishing  Railway  Co.  v. 
Bank,  66  O.  S.  351) ;  Dye  v.  Hermesch.  1  O.  D.  (N.  P.)  569,  32 
Bull.  120, 

Notice  to  a  corporation  of  the  sale  of  the  stock  certificate 
binds  the  corporation  although  the  transfer  may  not  be  made  upon 
the  stock  books  of  3  corporation  until  a  subsequent  time :  Prout  v. 
Posl.  12  O.  D.  (N.  P.)  141  (distinguishing  Harpold  v.  Stobart,  46 
O.  S.  39T). 

IV.    Equitable  Owners. 

The  legal  title  to  stock  passes  by  assignment  of  the  stock  cer- 
tificate or  transfer  on  the  stock  books.  The  equitable  interest  may 
be  created  or  transferred  by  contract,  without  such  formalities: 
Andrews  v.  Watson,  12  0.  C  D.  686. 

An  equitable  owner  is  liable  upon  stock  liability  although  his 
name  does  not  appear  upon  the  stock  books  of  the  corporation : 
Wehrman  v.  McFarlan.  6  O.  N.  P.  333,  9  O.  D.  (N.  P.)  400. 

As  to  the  rights  of  equitable  owners,  see,  also.  Larwill  v. 
Burke,  19  O.  C.  C.  449,  10  O.  C.  D.  605  (affirmed,  without  report. 
Larwill  V.  Burke,  66  O.  S.  r,83)  ;  Prout  v.  Post,  12  O.  D.  (N.  P.) 
141. 

A  broker  who  buys  stock  "for  a  client"  without  disclosing  the 
name  of  his  principal,  is  not  liable  upon  stock  liability,  if  the  trans- 
fer is  not  made  upon  the  books  of  the  corporation;  Joecken  v. 
Banking  Co.,  1  O.  C  C.  (N.  S.)  342,  14  O,  C.  D.  605  (on  appeal 
from  Joecken  v.  B.inking  Co.,  13  O.  D,  (N.  P.)  652,  and  affirmed, 
without  report,  Boyd  v.  Joecken,  72  O.  S.  643). 

V.    Trustees. 

A  trustee  whose  name  appears  upon  the  stock  books  as  the 
owner  of  stock  is  personally  liable  on  stock  liability;  Schwill  v. 
Becker.  1  O.  N.  P.  (N.  S.)  1. 

If  he  appears  up  on  the  stock  book  to  hold  such  stock  as  trus- 
tee it  is  said  that  he  is  nnl  liable  personally:  Bigpio  v.  S'>ndhM;er, 
8  O.  N.  P.  13,  in  O.  D.  fN.  P.)  316;  see  contra,  Holcomb  v.  Gib- 
son, I  O.  S.  U-  "83.  30  Bull,  3Sn. 

That  a  sale  of  stock  lo  a  trustee  for  a  corporation  is  a  nullity; 
pnd  that  the  vendors  remain  stockholders,  see  Bank  v.  Carriage 
Co.  IT  O  C,  C.  ■2-^3.  9  O.  C.  D.  738;  Holcnmb  v,  Gibson,  1  0.  S.  U. 
7f>3,  39  Bull.  3ptt>. 

As  to  the  effect  of  a  joint  judgment  against  the  legal  and 
equitable  owners  of  stock,  see  Biggio  v.  Sandheger,  16  O.  D.  (N. 
P.)  285.  3  O.  L,  R.  470. 

VL    Pleix;ees. 

A  plcdeee  of  stock  is  not  a  stockholder  unless  the  stock  is 
transferred  tn  him  upon  the  stock  bnoks  of  the  corporation:  Hen- 
kle  V,  Manuf.icturing  Co.,  39  O.  S.  547. 

As  to  the  riehts  of  pledcees,  see  Oeveland  v.  Stite  Bank  of 
Ohio.  Hi  O.  S.  Mfi;  Railway  Co.  v.  First  Nat.  Bank.  6B  O.  S.  5<«! 
Schmuck  V.  Mmufacturina  Co.,  7  0.  N.  P.  (N.  S.)  24,  19  O.  D. 
(N.  P.)  819;  Allen  v.  DeUgerherger.  10  Dec.  Rep.  341,  20  Bull 
368;  Barnes  v.  Swift,  11  Dec,  Ren.  321,  26  Bull.  110;  Barnes  v. 
Pogue,  n  Dec.  Rep.  798,  29  Bull.  382.  ^.^^.^^^  .^-GoOQlt 
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VII.    Legatees 

A  legatee  of  stock  does  not  become  a  sloekholder  unless  he 
accepts  such  bequest :  DeCamp  v.  Levoy,  19  O.  C.  C.  335,  10  O.  C. 
D.  509. 

For  the  nature  of  stock  liability  and  the  method  of  enforcing 
it,  see  G.  C.  868G. 

Section  8690.     When  a  creditor  of  a  corporation  seeks   When  com- 
to  charge  its  directors,  trustees,  or  other  superintending  jj^owment 
officers,  or  the  stockholders  thereof,  on  account  of  a  liability   of  lability 
created  by  law,  he  may  file  his  complaint  for  that  purpose 
in  any  common  pleas  court  which  possesses  jurisdiction  to 
enforce  such  liability.     (R.  S.  Sec,  3260.) 

Receiver,  in  general,  see  G.  C.  11894,  et  seq. 

Receiver,  in  general,  see  G.  C.  11894,  et  seq. 
D.  (N.  P,)  30;  Rue  v.  Miller.  124  Fed.  2u8,  59  C.  C.  A.  676,  14  0.  F. 
D.  153. 

This  section  does  not  authorize  a  federal-court  to  grant  relief: 
Bank  v.  Railway,  197  U.  S.  394. 

Before  the  present  form  of  this  statute  the  stock  liability  action 
was  for  the  benefit  of  all  the  creditors  and  against  all  the  stock- 
holders; (see.  G.  C.  8686  and  8(196)  :  Wright  v,  McCorraack.  17  O.  S. 
86;  Umstead  v.  Buskirk,  17  O,  S.  113, 

A  stockholder  in  a  de  facto  corporation  is  liable  on  stock  liabil- 
ity ;  but  he  is  not  liable  as  a  partner :  Rowland  v.  Turniture  Co., 
38  0,  S,  269. 

Where  the  trustees  who  are  selected  and  who  qualify,  do  noth- 
ing whatever  in  the  execution  of  corporate  power,  the  mere  fact  of 
the  existence  of  the  corporate  agcnty  will  not  shield  them  from  indi- 
vidual liability  in  an  action  based  solely  on  a  contract  entered  into  by 
them  in  conducting  a  business  wholly  foreign  to  the  objects  and  pur- 
poses of  the  incorporation,  though  such  business  was  conducted 
and  such  contract  entered  into  in  an  associate  name  which  could 
properly  be  used  in  corporate  as  well  as  private  business :  Kidenour 
V.  Mayo,  41)  O.  S,  9. 

It  is  error  to  render  judgment  against  some  of  the  stock- 
holders if  other  stockholders  arc  not  made  parties  to  the  action 
and  it  does  not  appear  allirmativelv  that  stich  stockholders  could 
not  be  served  with  process:  lionewitz  v.  Bank.  41  O.  S.  78;  In  re 
Rowekamp.  11  Dec.  Rep.  541,  27  Bull,  301, 

As  to  the  effect  of  omitting  .stockholders  and  rendering  final 
judgment  against  only  thi'  stockholders  who  are  made  parties;  and 
attempting  to  enforce  the  stock  liabilitv  against  the  other  stock- 
holders as  the  subsequent  action,  see  Smith  v.  Railway,  54  O.  S. 
.^lia  (modifying  and  affirming  Smith  v.  Railway.  8  O.  C.  C.  583,  4 
O.  C.  D.  356). 

As  to  the  venue  of  an  action  to  enforce  a  stock  liability;  and 
as  to  waiver  of  a  mistake  in  suing  in  the  wrong  jurisdiction,  see 
Mason  v.  Alexander,  44  0,  S.  318. 

The  court  may  render  judgment  against  the  stockholders  who 
have  been  made  parties  and  served  properly ;  and  may  continue  the 
case  as  to  other  stockholders;  at  least  if  it  will  be  necessary  to 
levy  an  assessment  for  the  maximum  amount  of  stock  liability : 
Mason  V.  Alexander.  44  O.  S.  318, 

In  an  action  to  collect  stock  liability  the  court  may  appoint  a 
receiver  to  bring  such  action :    Zieverink  v.  Kemper,  50  O.  S,  208. 

See,  on  this  subject,  G,  C.  8601  and  869-5. 

Since  an  action  brought  by  one  creditor  inures  to  the  benefit 
of  all,  it  is  not  necessarv  that  all  the  creditors  be  made  parties : 
Herrick  v,  Wardwell,  58  'O,  S.  294. 

A  stockholder  in  an  insolvent  corporation  who  voluntarily  pays 
the  debts  of  said  corporation,  is  said  not  to  he  subrogated  to  the 
rights  of  the  creditors  to  enforce  the  stock  liability:  Burr  v.  Bates, 
3  O.  C.  CI,  2  O.  C  D.  1. 
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By  statute  an  action  of  this  kind  may  be  brougtit  in  the  court 
of  common  pleas :    Reece  v.  Hydraulic  Co..  12  O.  C.  D.  728. 

In  an  action  to  enforce  a  slock  liability  an  attachment  may 
issue;    Bank  v.  Rolling  Mill  Co.,  2  O.  N.  P.  3ti0,  2  0,  D.  (N.  P.)  67. 

It  is  said  that  a  decree  in  an  action  to  enforce  Stock  liability  is 
not  a  bar  to  another  suit  to  enforce  the  same  liability.  In  this 
case,  however,  the  second  suit  was  brought  by  a  creditor  who  was 
not  a  party  to  the  first  action  and  who  was  not  given  notice  so  that 
he  could  be  made  a  party:  Hamilton  v.  Insurance  Co.,  1  O.  N.  P. 
329,  3  0.  D.  (N.  P.)  389. 

In  Railway  v.  Smitli,  54  O.  S.  562,  it  is  said  a  dectee  was  final. 
In  this  case  the  question  arose  between  persons  who  were  parties 
to  the  first  proceeding. 

A  judgment  is  conclusive  as  between  the  parties  to  the  action: 
Bullock  V.  Kilgour,  39  O.  S.  543. 

If  an  action  is  properly  brought  in  one  county  a  summons  may 
issue  to  other  counties  for  other  defendants :  Swan  v.  Railway,  4.  O. 
D.  (N.  P.)  71.    ■ 

If  no  stockholder  resides  in  a  given  county  the  voluntary  entry 
of  appearance  in  such  county  does  not  give  jurisdiction  of  an  action 
to  enforce  a  stock  liability ;  and  summons  can  not  be  issued  from 
such  county  to  other  counties :  Lamont  v.  Insurance  Co.,  9  Dec.  Rep. 
93,  10  Bull.  413. 

If  an  action  is  properly  brought  in  one  county  summons  may 
issue  to  other  counties  to  be  served  on  stockholders  residing  there: 
Ewin  V.  Railway,  2  W,  L.  M,  41. 

For  a  discussion  of  the  effect  of  this  statute,  see  Wyatt  v. 
Moorehead.  4  O.  N.  P.  435.  7  O.  D.  (N.  P.)  380. 

For  the  nature  of  stock  liability  and  the  method  of  enforcing  it, 
see  G.  C.  8686. 

Proeedni*  lir  SECTION  8691.     The  court  shall  proceed  thereon,  as  in 

«^i  other  cases,  and,  when  necessary,  cause  an  account  to  be 

taken  of  the  property  and  obligations  due  to  and  from  such 

corporation,  and  may  appoint  one  or  more  receivers.     (R. 

S.  Sec.  3260a.) 

For  the  nature  of  stock  liability  and  the  method  of  enforcing  it, 
see  G.  C.  8688. 

EbtorcoBeat  SECTION  8692.     On  the  filing  of  an  answer,  or  the  tak- 

of  luuuv.       jng  of  such  account,  if  it  appears  that  such  corporation  is 

insolvent,   and   has   not   sufficient   property   or   effects   to 

satisfy  such  .creditor,  the  court  may  proceed  to  ascertain 
the  respective  liabilities  of  the  directors,  officers  and  stock- 
holders, and  enforce  them  by  its  judgment,  as  in  other 
cases.     (R.  S.  Sec.  3260b.) 

If  it  will  not  be  necessary  to  levy  an  assessment  for  the  full 
amount  of  the  stock  liability,  it  is  error  to  render  a  final  decree  if 
insolvent  stockholders  within  the  jurisdiction  of  the  court  have  not 
all  been  made  parties:  Bonewitz  v.  Bank,  41  O.  S.  78,  LeMar  v. 
Stephens.  11  O.  C.  D.  824, 

It  is  an  error  to  levy  an  assessment  for  the  full  amount  of 
the  stock  liability  if  a  smaller  assessment  upon  the  solvent  stock-  ■ 
holders  within  the  jurisdiction  of  the  court  would  pay  the  debt  and 
costs:     Marriott  v.  Railway,  10  O.  C.  C.  (N.  S.)  573,  20  O.  C  D. 
419. 

If  it  will  he  necessary  in  any  event  to  levy  an  assessment  for  the 
full  amount  of  stock  liability,  it  is  not  error  to  levy  an  assessment 
upon  such  of  the  stockholders  as  are  parties,  even  if  other  stock- 
holders are  not  brought  in:     Mason  v.  Alexander,  44  O.  S.  318. 

An  order  which  determines  the  liability  of  some  of  the  stock- 
holders, but  does  not  determine  the  controversy  as  to  others,  is  ir 
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terlocutory  in  character;  and  appea)  from  such  order  does  not  lie: 
Mariott  v.  Railway,  8  O.  C,  C.  (N.  S.)  495,  19  O.  C.  D.  166  (af- 
lirmed,  but  no  report,  Marriott  v.  Railroad  Co..  TO  O.  S,  591))- 

The  fact  that  attorney  ices  have  been  allowed  and  jiaid  does 
not  prevent  appeal;  Marriott  v.  Railroad,  10  O.  C.  C  (.\.  S.J  oTJ, 
■20  O.  C.  D.  4It). 

An  appeal  taken  by  stockholders  who  have  not  paid  a  judg- 
ment rendered  atjainst  them  must  he  without  prejudice  to  stock- 
holders who  have  paid,  in  the  event  that  an  additional  assessment 
should  be  made  on  appeal :  Marriott  v.  Railway,  lu  O.  C.  C  (N.  S.) 
573,  20  O.  C.  D,  419.    , 

A  decree  in  a  stock  liability  suit  is  conclusive  upon  all  who  are 
parties  thereto;  Bullock  v.  Kilgour,  39  0,  S.  513;  Railroad  v. 
Smith  54  O.  S.  502  (affirming  Smith  v.  Railroad,  8  O,  C.  C.  583, 
4.  O.  C.  D.  356)  ;  see,  to  the  same  effect,  Swan  v.  Railroad,  3  O.  N. 
P.  225,  5  O.  D.  (N.  P.)  297,  6  O,  D.  (X,  P.)  162, 

In  Hamilton  v.  Home  Insurance  Co.,  1  O.  N.  P.  329,  3  O.  D. 
(N.  P.)  389,  it  was  said  that  a  decree  does  not  bar  a  subsequent 
action  by  another  creditor  unless  such  creditor  was  a  party  to  the 
lirst  action  of  the  notice  thereof  and  was  given  an  opportunity  to  be- 
come a  party  thereto. 

If  an  action  is  dismissed  by  the  creditor  who  brought  it,  any 
other  creditor  may  on  proper  showing  have  such  action  reinstated ; 
Johnson  v.  Carpenter,  21  O.  C.  C,  l(i8.  11  0.  C.  D.  457. 

If  the  claim  of  a  creditor  has  been  reduced  to  judgment,  his 
claim  may  be  allowed  for  such  judgment  and  interest:  Marriott 
V,  Railroad,  10  O,  D,  (N.  P.)  135;  see,  also,  Berger  v.  Bank,  5  O.  N. 
P.  176,  5  0.  D.  (N.  P.)  277, 

Interest  upon   the  1 

the  commencement  of  a 

230;  Taylor  v.  Wheel  Co.,  6  Dec.  Rep.  947,  9  Am.  L.  Rec.  28. 

Attorney  fees  to  the  plaintiff's  attorney  may  be  allowed: 
Mason  v.  Alexander,  44  0.  S.  318 ;  see,  on  the  same  question, 
Hcssler  v.  Punch  Co.,  61  O.  S.  621 ;  Marriott  v.  Railroad,  16  0.  D. 
(N.  P.)  135. 

If  one  corporation  has  assumed  the  debts  of  a  former  cor- 
poration on  reorganization,  the  liability  of  the  stockholders  of  the 
new  corporation  should  be  exhausted  before  an  assessment  is  levied 
upon  the  stockholders  of  the  old  corporation :  Marriott  vs.  Rail- 
road, 16  O.  D.  (N.  P.)  135. 

But  one  assessment  should  be  levied  upon  the  stockholders ; 
and  in  such  assessment  a  proportionate  amount  should  be  levied 
on  each  stockholder;     Marriott  v.  Railroad,  16  O.  D.   (N.  P.)   135. 

As  to  the  items  for  which  an  assessment  may  be  levied,  see 
Marriott  v.   Railroad.  16  O.   D.   (N,  P.)    135. 

For  an  assessment  where  different  stockholders  are  liable  for 
different  debts,  see  Taylor  v.  Wheel  Co..  6  Dee,  Rep.  947,  9  Am.  L. 
Rec.  -" 


Section  8693.     When  the  directors  or  other  officers  of  ; 
a  corporation,  or  the  stockholders  thereof,  are  made  parties  1 
to  an  action  in  which  a  judgment  is  rendered,  if  its  property  ' 
is  insufficient  to  discharge  ils  debts,  the  court  shall  give 
notice  to  non-resirfent  stockholders  as  provided  by  law  for 
service  upon  non-resident  defendants  in  other  actions,  and 
then  first  proceed  to  compel  each  stockholder  to  pay  in  the 
amount  due  and  unpaid  on  the  stock  held  by  him,  or  so 
much  thereof  as  is  necessary  to  satisfy  the  debts  of  the 
company.     (R,  S.  Sec.  3260c.) 
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Section  S694.  If  its  debts  remain  unsatisfied,  the 
court  shall  proceed  to  ascertain  the  respective  liabilities  of 
the  directors  or  other  officers  and  of  the  stockholders,  and 
to  adjudge  the  amount  payable  by  each,  and  enforce  the 
judgment,  as  in  other  cases.     (R.  S.  Sec.  326od.) 

The  court  wilt  nol  determine  questions  of  stock  liability  un- 
less it  appears  that  the  capital  of  the  corporation  will  not  be  sul!i- 
cient  to  pay  its  debts;    Mariott  v.  Railroad.  10  O.  D.  (N.  P.)  135. 

For  the  nature  of  stock  liability  and  the  method  of  enforcing 
it.  see  G.  C.  8686. 

Section  8695.  If  a  receiver  is  appointed,  the  court 
also  may  authorize  and  direct  him  to  prosecute  such  actions 
in  his  own  name  as  receiver,  in  other  jurisdictions  as  be- 
come necessary  to  collect  the  amount  found  due  from  an 
officer  or  stockholder.     (R.  S-  Sec.  326od.) 

The  court  may  appoint  a  receiver  in  a  stock  liability  suit  to 
collect  the  stock  liability  from  each  stockholder;  Zieverink  v. 
Kemper,  50  0.  S.  208. 

See,  also,  G.  C.  8686,  VIII. 

This  section  contemplates  action  against  foreign  stockholders 
in  which  judgments  may  be  rendered;  Marriott  v.  Railway,  16 
O.  D.  (N.  P.)   135. 

For  the  nature  of  stock  liability  and  the  method  of  enforcing 
it,  see  G,  C.  8686. 

Section  8696.  If  an  action  is  brought  against  a  cor- 
poration, its  directors  or  other  superintending  officers.  Or 
stockholders,  according  to  the  foregoing  provisions,  when  it 
appears  proper,  the  court  may  order  notice  to  be  published, 
in  such  manner  as  it  directs,  requiring  all  the  creditors  of 
such  corporation  to  exhibit  their  claims  and  become  parties 
to  the  action,  within  a  reasonable  time,  not  less  than  six 
months  from  the  first  publication  of  such  order,  and,  in 
defauh  thereof,  to  be  precluded  from  any  benefit  of  the 
judgment  rendered  therein,  and  from  any  distribution  made 
under  such  judgment,     {R.  S.  Sec.  32606.) 

This  section  was  not  intended  to  prevent  a  court  from  al- 
lowing claims  of  creditors  which  are  presented  after  the  time 
fi^ed  therein,  but  before  final  adjudication:  Marriott  v.  Railroad, 
16  O.  D.  (N.  P.)  135. 

For  the  nature  of  stock  liability  and  the  method  of  enforcing 
it,  see  G.  C.  8636. 

Section  8697,  Upon  a  final  judgment  in  such  an  ac- 
tion against  an  insolvent  corporation,  the  court  shall  cause 
a  just  distribution  of  its  property  and  assets,  or  the  pro- 
ceeds thereof,  to  be  made  among  its  creditors.  (R.  S. 
Sec.  326of.) 

The  assessment  upon  stockholders  who  held  stock  at  the  time 
of  the  decree  and  who  are  solvent  must  be  distributed  proportion- 
ately. If  this  is  not  sufficient  to  pay  (he  debts  in  full,  former 
stockholders  may  be  assessed  for  debts  existing  when  they  sold 
their  stock,  until  the  maximum  asies5ment  upon  each  share  has 
been  levied ;    Bank  v.  Bank,  62  O.  S.  446. 
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A  creditor  who  is  not  a  party  to  i.  compromise  agreement  can- 
not receive  more  than  he  would  have  received  if  the  full  amount 
of  the  stock  liability  had  been  collected  and  then  distributed  among 
the  creditors  proportionately;  Ryan  v.  Railroad,  16  O.  C.  C.  530,  9 
O.  C  D.  401, 

The  proceeds  of  the  assets  of  the  corporation  should  be  ap- 
plied so  as  to  pay  all  the  debts  proportion  itely,  and  thus  to  reduce 
proportionately  tne  assessment  upon  all  stockholders,  past  as  well 
as  present;  Taylor  v.  Wheel  Co.,  G  Dec.  Rep.  947,  S  Am.  L. 
Rec.  28. 

of  enforcing 


Section  8698.  After  its  original  capital  stock  is  fully  l 
subscribed  for,  and  an  installment  of  ten  per  cent  on  each  ' 
share  of  stock  has  been  paid  thereon,  a  corporation  for 
profit,  or  a  corporation  not  for  profit,  having  a  capital  stock, 
may  increase  its  capital  stock  or  the  number  of  shares  into 
which  it  is  divided,  prior  to  organization,  by  the  unanimous 
written  consent  of  all  original  subscribers.  After  organiza- 
tion the  increase  may  be  made  by  a  vote  of  the  holders  of 
a  majority  of  its  stock,  at  a  meeting  called  by  a  majority 
of  its  directors,  at  least  thirty  days'  notice  of  the  time, 
place  and  object  of  which  has  been  given  by  publication  in 
some  newspaper  of  general  circulation,  and  by  letter  ad- 
dressed to  each  stockholder  whose  place  of  residence  is 
known.  Or,  the  slock  may  be  increased  at  a  meeting  of 
the  stockholders  at  which  all  are  present  in  person,  or  by 
proxy,  and  waive  in  writing  such  notice  by  publication  and 
letter ;  and  also  agree  in  writing  to  such  increase,  naming 
the  amount  thereof  to  which  they  agree.  A  certificate  of 
such  action  shall  be  filed  with  the  secretary  of  state.  (R. 
S.  Sec.  3262.) 

Cited:    Miller  v.  Ratterman,  47  O.  S.  141. 

One  who  subscribes  to  an  increase  in  capital  stock  with 
knowledge  of  the  irrejiularities  in  the  proceedings  to  increase  it, 
and  who  acquiesce  without  objection  until  the  corporation  becomes 
ininlvent.  cannot  nvoid  liability  itoon  his  subscription  by  reason  of 
sHch  irregularities;     Clarke  v.  Thomas.  34  O.   S,  46. 

In  order  to  enforce  subscriptions  to  an  increase  in  capital 
stock,  it  is  not  necessary  that  the  whole  amount  of  such  increase 
should  be  subscribed  for:    Clarke  v.  Thomas,  31  O.  S.  46. 

If  capital  slock  is  increased,  and  the  existing  stockholders 
elect  not  to  take  such  increase,  but  to  allow  the  corooration  to  sell 
it,  and  such  increased  stock  is  sold  at  a  premium,  and  such  premium 
divided  among  the  former  stockholders,  such  premium  is  not  a 
dividend  within  the  meaning  of  the  statute  which  imposes  a  tax  on 
dividends:     State  v.  Bank.  !0  O.  91. 

In  Peter  v.  Manufactvrinp  Co.,  5t!  0.  S.  IRl,  it  was  said  thai 
'tock  must  be  paid  up  in   full  befort  the  capital  stock  can  be  in- 

Persons  who  are  stockholders  or  directors  when  the  capital 
stock  was  increased,  are  estot>ped  from  denvine  the  validity  and 
regularity  of  such  increase ;.  Kreisser  v.  Gas  Light  Co.,  2  O.  C,  C. 
<S.  S.)  537,  14  O.  C.  D.  313. 

If  proceedings  are  fken  to  increase  the  capifl  stock  of  a 
corporation,  and  a  certificate  of  such  increase  is  filed  with  Ihe 
secretary  of  state  in  complianre  with  G-  C  PflM.  and  no  attemnt  is 
made  to  sell  such  stock,  but  bonds  are  issued  on  the  basis  of  the 
increase,  it  will  be  presumed  that  the  origimi  stockholders  purchase 
such  increase  in  proportion  to  thdr  original  holdings,  and  they 
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C  D.  313. 

If  the  original  stockholders  do  not  take  their  proportionate 
share  of  an  increase  in  due  time,  thev  must  be  regarded  as  waiving 
such  right.  Accordingly,  if  they  seli  their  stock  four  years  later, 
the  purchaser  of  such  stock  does  not  acquire  a  right  to  take  a  pro- 
portionate share  of  such  increase:  Hall  v.  Hall,  11  O.  C  C.  (N.  S.) 
335,  '20  O.  C.  D.  826  (affirmed,  without  report,  Hall  v.  Hall,  79 
O.  S.  456). 

New  stock  which  is  allotted  to  stockholders  but  is  not  taken 
by  them  becomes  treasury  stock:  Hall  v.  Hall,  11  0,  C.  C.  (N.  S.) 
335,  20  O.  C.  D.  8-26  (affirmed,  without  report,  Hall  v.  Hall,  79  O. 
S.  456). 

Stockholders  who  have  taken  an  increase  in  capital  stock  are 
estopped  from  setting  up  irregularities  in  a  proceeding  as  a  de<- 
tense  against  a  slock  liability  suit :  TumbuU  v.  Salt  Co.,  24  Bull. 
133. 

Under  the  national  banking  act  the  certificate  of  the  comp- 
troller of  currency,  whereby  he  approves  the  increase  in  capital 
stock  of  a  national  bank,  is  final  and  conclusive  as  to  tiie  regu- 
larity of  the  proceedings,  and  subscribers  to  such  increase  cannot 
take  advantage  of  any  irregularities:  Tillinghast  v.  Bailey,  10  O. 
F.  D,  532. 

For  reduction  of  capital   stock,  see  G.  C.  8700. 

Section  8699.  Upon  the  assent  in  writing  of  three- 
fourths  in  number  of  the  stockholders  of  a  corporation, 
representing  at  least  three- fourths  of  its  capital  stock,  to 
increase  the  capital  stock,  it  may  issue  and  dispose  of  pre- 
ferred stock  in  the  manner  by  law  provided  therefor.  Upon 
such  increase  of  stock,  a  certificate  shall  be  filed  with  the 
secretary  of  state,  as  provided  in  the  next  preceding  section. 
(R.  S.  Sec.  3263.) 


141. 

Under  a  former  statute,  enacted  when  it  was  required  by  the 
constitution  of  Ohio,  that  provision  must  be  made  b>;  law  for 
stockholders'  liability,  a  statute  which  authorized  the  issuing  of  so- 
called  "Preferred  stock,"  which  was  to  be  free  from  stockholders' 
liability,  was  held  to  authorize  the  borrowing  of  money  on  mort- 
gage security,  and  not  the  issuing  of  preferred  stock,  the  dividends 
upon  such  stock  being  guaranteed  and  secured  by  mortagage  upon 
the  corporation,  and  such  statute  being  unconstitutional  if  it  was 
construed  as  actually  providing  for  stock:  Burt  v.  Rattle,  31  O. 
S.  116. 

Holders  of  preferred  slock  were  subject  to  stockholders  lia- 
bility:    Railway  v.   Smith,  if  O.   S.  210. 

An  agreement  between  the  stockholders  to  the  effect  that  sub- 
sequent subscribers  should  receive  a  certain  annual  dividend  before 
such  original  stockholders  receive  any  dividends,  is  valid;  Bank 
V.  Varnish  Co.,  8  O.  C.  C.  .56.1.  4  O.  C.  D.  fill  (affirmed,  without 
report,  McFarlin  v.  Bank,  56  O.  S.  744.) 

Such  agreement  is  said  not  to  amount  to  an  issue  of  pre- 
ferred stock:  Bank  v.  King  Varnish  Co.,  8  0.  C.  C.  .W5,  4  O.  C. 
D.  511   (affirmed,  without  report,  McFarlin  v.  Bank.  5fi  O.  S.  744). 

A  grant  of  power  to  issue  preferred  stock  does  not  authorize 
the  issue  of  common  slock:  Bridee  Co  v  Sargent.  13  Dec.  Rep. 
5!15,  1  C.  S,  C,  R.  354, 
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Section  8700.  With  the  written  consent  of  the  per-  Reduction  of 
sons  in  whose  names  a  majority  of  the  shares  of  the  capital  "p"^  •««i<- 
stock  thereof  stands  on  its  books,  the  board  of  directors 
of  such  a  corporation  may  reduce  the  amount  of  its  capital 
stock  and  the  nominal  value  of  all  the  shares  thereof,  and 
issue  certificates  therefor.  The  rights  of  creditors  shall  not 
be  affected  thereby;  and  a  certificate  of  such  action  shall  be 
filed  with  the  secretary  of  state.     (R,  S.  Sec.  3264.) 

Cited:  Brown  v,  Hitchcock,  36  O.  S.  667;  Miller  v.  Ratter- 
man.  47  O.  S.  141;  Manninfilon  v.  Railway,  16  O.  F.  D.  652  (for 
opinion  of  common  picas  court,  see  Manninglon  v.  Railway,  9  O. 
N.  P.  (N.  S.)  G41.  20  O.  D,  <N.  P.)  468). 

If  a  corporation  has  issued  stock  for  certain  property,  and 
subsequently  the  other  stockholders  being  dissatisfied,  the  holder 
of  such  stock  has  surrendered  it  and  has  taken  back  the  property 
for  which  it  was  issued,  such  tra,nsaction  is  not  a  reduction  of  the 
capital  stock,  and  the  corporatioii  thereafter  may  issue  such  slock 
as  it  wishes :     Morgan  v.  Lewis,  46  O.  S.  1. 

Capital  Slock  can  be  reduced  only  in  compliance  with  the 
provisions  of  the  statute,  and  the  corporation  can  not  reduce  its 
capital  stock  by  purchasing  stock  which  is  in  the  hands  of  stock- 
holders: DeLacroix  v.  Eid.  Concrete  Steel  Co.,  8  O.  N.  P,  (N,  S.) 
4?<>.  19  O.  D,  (M,  P.)  767. 

The  directors  of  a  corporation  have  no  power  to  reduce  the 
capital  stock  without  the  consen'  „f  Che  stockholders  as  provided 
for  in  this  section:  Mannir.gion  v.  Railroad.  9  O,  N.  P.  (N.  S.) 
641,  20  0,  D.  {N.  P.)  468. 

The  fact  that  a  proposed  plan  tor  retiring  preferred  stock  is 
a  part  of  a  general  scheme  or  conspiracy  to  oppress  the  plaintiffs, 
does  not  warrant  interference  by  injunction  with  the  retirement  of 
such  stock,  where  the  plaintiffs  have  no  interest  in  it  and  its  re- 
tirement is  to  be  effected  in  accordance  with  the  law  of  the  state 
and  a  resolution  of  the  board  of  directors;  Gould  v.  Railway,  10 
O.  N,  P,  (N.  S.)  129. 

The  fact  that  stock  certificates  contain  provisions  that  thej 
may  be  retired  in  three  years  does  not  authorize  the  directors  to 
retire  them  except  hy  complying  with  this  section :  Mannington  v. 
Railroad,  9  O,  N,  P.  (N,  S.)  641.  20  O,  D.  (N.  P.)  468. 

An  unauthorized  retirement  of  stock  may  be  prevented  by  in- 
junction :  Mannington  v.  Railroad,  9  O,  N.  P.  (N.  S.)  41,  20  0.  D. 
(N.  P.)  468. 

One  who  has  no  interest  in  the  retirement  of  stock  cannot  en- 
join an  unauthorized  retirement  thereof:  Gould  v.  Railway,  10  O. 
N.  P.  (N.  S.)  129. 

Money  which  is  paid  to  a  person  tor  the  use  of  a  corporation 
under  an  authorized  transaction  for  retiring  stock  does  not  of  itself 
amount  to  a  retirement:  Mannington  v.  Railroad,  9  O.  N,  P. 
(N.  S,)  641,  20  O-  D.  (N.  P.)  468. 

Section  8701.  Every  corporation  may  adopt  a  code  Coniontian 
of  regulations  for  its  government,  consistent  with  the  con-  ^^1,^0™. 
stitution  and  laws  of  the  state.     (R,  S.  Sec.  3249.) 

For  the  power  of  a  corporation  to  adopt  regulations,  see 
Cronin  v.  Co-operative  Co.,  11  Dec,  Rep.  748,  29  Bull,  52;  Morris 
V.  Wedge  Co.,  69  Fed.  131,  9  O.  F.  D.  170. 

Neither  the  incorporators  nor  the  trustees  have  power  to 
■idopt  a  by-law  or  regulation  which  provides  that  they  shall  hold 
ffSce  for  fife:     State  v.  Life  Association,  38  O.  S.  281. 

By  this  section  and  the  following  section  the  power  to  make 
regulations  is  in  the  stockholders,  and  the  power  to  make  by-lawj 
is  in  the  directors,  and  the  by-laws  must  conform  to  the  regula. 
'ions:   Bank  v    Railway.   11   Dec,   Rep   mi.  2»  Bull.  15;   Cronin 
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Co-operative  Co..  11  Dec.  Rep.  748,  29  Bull.  52;  Morris  v.  Wedge 
Co.,  69  Fed.  131,  9  O.  F.  D.  170. 

One  who  becomes  a  member  of  a  corporation  is  bound  by  its 
regulations  and  by-laws:  State  v.  Chamber  of  Commerce,  4  O.  N. 
P.  244.  6  O.  D.  CN.  P.)  363. 

]f  two  by-laws  or  regulations  are  adopted  together,  a  person 
who  becomes  a  member  by  virtue  of  one  of  them,  is  estopped  to 
claim  that  the  other,  which  provides  for  expulsion  of  members, 
was  not  adopted  in  compliance  with  law :  Cheney  v.  Ketcham,  6 
O.  N.  P.  139.  7  0.  D.  (N.  P.)  183. 

A  statutory  provision  (see  G,  C.  8703)  for  requiring  notices 
of  the  stockholders'  meeting  to  adopt  regulations  or  by-laws  is  not 
complied  with  by  mailing  nolices:  Cheney  v.  Ketcham,  5  O.  N. 
P.  139,  7  O.  D.  (N.  P.)  183. 

A  by-law  or  regulation  to  the  effect  that  a  dividend  shall  not 
be  paid  to  the  stockholder  who  is  indebted  to  the  corporation  until 
such  debt  is  paid,  is  valid:  Bank  v.  Higbee,  4  O.  C  C.  223  (af- 
firmed, without  report,  Higbee  v.  Bank,  28  Bull.  336.) 

A  by-law  which  provides  that  a  stockholder  who  wishes  to 
sell  his  stock  must  first  give  notice  to  the  directors  and  give  them 
a  reasonable  opportunity  to  sell  such  stock  to  certain  classes  of 
persons  was  held  valid  in  Nicholson  v.  Brewing  Co.,  82  O.  S.  94. 

TniMMs  or  SECTION  8702.     The  trustccs  Or  directors  of  a  corpora- 

sd(^"'&-i™  tioi  "lay  adopt  a  code  of  by-laws   for  their  government, 

consistent  with  the  regulations  of  the  corporation,  and  the 

constitution  and  laws  of  the  state,  and  change  it  at  pleasure. 

(R.  S.  Sec.  3250.) 

Cited  1  State  v.  Life  -Association,  38  O.  S.  281 ;  State,  ex  rel., 
V.  Neff,  53  O.  S.  3T5. 

A  by-law  which  is  uniformly  acquiesced  in  by  all  the  mem- 
ber? of  a  corporation  is  valid,  although  it  is  not  passed  by  the  di- 
rectors :  Stafford  v.  Bank,  16  O.  C.  C.  50,  8  O.  C.  D.  483  (affirmed, 
Stafford  v.  Banking  Co^  61  O.  S.  160);  see,  also,  Hagerman  v. 
Savings  Association,  25  O.  S.  186. 

By-iaws  which  have  been  recorded  and  acted  upon  by  all  the 
members  of  a  building  association  and  which  provide  for  fines  and 
dues,  cannot  be  attached  by  a  member  on  the  ground  that  they  were 
not  formerly  adopted  by  the  directors;  Hagerman  v.  Savings  As- 
sociation, 25  O.  S.  18C. 

A  corporation  organized  to  do  the  business  of  a  savings  and 
loan  company  may,  by  an  express  stipulation  in  the  certificate  of 
stock  by  it  issued,  reserve  a  valid  lien  upon  the  stock  to  secure 
the  debts  of  the  holder  to  such  corporation  and  such  lien  may  be 
asserted  against  a  transferee  who  receives  the  stock  before,  but 
does  not  present  it  for  transfer  on  the  stock  books  of  the  com- 
pany, until  aftor  the  original  owner  becomes  indebted  to  the  cor- 
porntion:  Stafford  v.  Bank.  61  O.  S.  160  (affirmed.  Stafford  v. 
Bank,  ifi  O,  C.  C.  50,  8  0.  C  D.  483.) 

Trustees  cannot  modify  the  by-laws  so  as  to  perpetuate  them- 
selves in  office:  Slate,  ex  rel„  v.  Life  Association,  38  O.  S.  281; 
State,  ex  rel,  v.  Burial  Association,  8  O,  C.  C.  (N.  S.)  233,  18  O. 
C.  D.  397. 

A  statue  which  expressly  authorizes  a  corporation  formed 
under  it  to  adopt  by-laws  regulating  the  issuance  and  transference 
of  shares  in  its  capital  stock  and  aiding  in  the  promotion  of  its 
business,  gives  validity  to  a  by-law  which  requires  a  stockholder 
who  desires  to  sell  and  transfer  his  stock,  before  doing  so,  to  notify 
the  directors  of  such  desire  and  to  give  them  a  reasonable  time  to 
sell  the  stock  to  classes  of  persons  designated  in  the  by-laws  be- 
cause of  the  belief  that  their  occupations  would  render  them  effi- 
cient promoters  of  the  business  of  the  corporation:  Nicholson  v. 
Brewing  Co..  82  O.  S.  94. 

A  by-law  which  provides  that  the  corporation  shall  be  dis- 
solved at  the  end  of  ten  years  is  to  be  regarded  as  repealed  if  the 
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majority  decline  to  treat  the  corporation  as  dissolved  at  the  end  of 
such  period:  Cronin  v.  Co-operative  Co.,  11  Dec.  Rep.  748,  29 
BuU.  52. 

If  the  ofiicers  of  one  corporation  are  familiar  with  the 
methods  of  another,  and  it  holds  stock  in  such  other,  knowledge 
of  the  by-laws  of  such  corporation  is  to  be  imputed  to  the  first 
corporation;  Grocery  Co.  v.  Butchers  Association,  8  O.  N.  P. 
CN.  S.)  222. 

Section     8703.      Regulations    may     be    adopted    or    how  ngn- 
changed  by  the  assent  thereto,  in  writing,  of  two-thirds  of   i^i^  ^r 
the  stockholders,  or,  if  there  is  no  capital  stock,  of  the  mem-   chMiged. 
bers,  or  by  a  majority  of  the  stockholders  or  members,  at 
a  meeting  held  for  that  purpose,  notice  of  which  has  been 
given  by  the  acting  president  personally  to  each  member  or 
stockholder,  or  by  publication  in  some  newspaper  of  general 
circulation  in  the  county  in  which  the  corporation  is  located, 
or  in  the  counties  through  which  its  improvement  does  or 
will  pass.     (R.  S.  Sec.  3251.) 

Ciled :  State,  ex  rel.,  v.  Burial  Association,  8  O.  C  C.  (N.  S.) 
233;   Lutterby  v.  Brewing  Co.,  12  O.  D.   (N.  P.)   67. 

If  by  statute  the  assent  of  all  the  members  of  a  corporation 
is  necessary  to  a  change  in  the  character  of  the  liability  of  the 
stockholders,  a  stockholder  who  has  not  assented  cannot  be  subject 
to  such  additional  liability:    Owen  v.  Purdy,  12  O.  S.  73. 

By-laws  and  regulations  which  have  been  acquiesced  in  by 
the  members  of  the  corporation  and  parties  dealing  therewith,  so 
as  to  become  the  uniform  and  customary  method  of  doing  busi- 
ness, are  valid,  although  not  formally  adopted  :  Stafford  v.  Bank, 
16  O.  C.  C.  50,  8  O.  C  D.  483  (affirmed,  Stafford  v.  Banking  Co., 
61  O.  S.  160). 

A  bylaw  or  regulation  passed  by  a  corporation  not  for  profit, 
which  tends  to  secure  profit  for  the  trustees  of  such  corporation, 
is  unauthorized  :     State  v.  Life  Assn.,  38  O.  S.  281. 

Power  to  amend  regulations  is  conferred  bv  this  section,  and 
exists,  although  such  power  is  not  found  in  the  articles  of  the 
corporation:    Wangerien  v.  Aspell,  47  O.  S.  250. 

Under  this  section  mailing  notices  is  not  sufficient  as  a  method 
of  serving  them:  Cheney  v.  Ketcham,  5  O.  N.  P.  139,  7  O.  D. 
(N.  P.)  183. 

Section  8704.  When  no  other  provision  is  specially  what  mT  tx 
made  in  this  title,  a  corporation  by  its  regulation  may  pro-  j"'jit|^,yoa 
vide  —  '" 

I.  The  time,  place  and  manner  of  calling  and  conduct- 
ing its  meetings. 

2.The  number  of  stockholders  or  members  constituting 
a  quorum. 

3.  The  time  of  the  annual  election  for  trustees  or 
directors,  and  the  manner  of  giving  notice  thereof. 

4.  The  duties  and  compensation  of  officers. 

5.  The  manner  of  election,  or  appointment,  and  the 
tenure  of  office,  of  all  officers,  other  than  the  trustees  or 
directors. 

6.  The  qualifications  of  members,  when  the  corpora- 
tion is  not  for  profit.     (R.  S.  Sec.  3252.) 
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A  building  and  loan  association  has  power  to  compromise  with 
a  member,  whether  indebtedness  arises  from  a  loan  or  from  a  sub- 
scription to  stock:     Wangerien  v.  Aspell,  17  O.  S.  250. 

The  regulations  of  a  corporation  may  prescribe  the  duties  of 
officers  such  as  the  secretary :     Belting  Co.  v.  Gibson,  68  O.  S.  442. 

A  corporation  may  by  its  regulations  confer  upon  its  presi- 
dent or  other  officer  or  stockholder  the  power  10  execute  promissory 
notes  on  behalf  of  the  corporation  :  Bark  v.  Iron  Co.,  8  0.  L.  R.  563. 

Power  to  execute  notes  on  behalf  of  the  corporation  does  not 
exist  unless  it  is  conferred  in  some  way  :  Morns  v.  Wedge  Co., 
69  Fed.  131,  9  O.  F.  D.  170. 

A  corporation  organized  to  do  the  business  of  a  savings  and 
loan  company  may,  by  an  express  stipulation  in  the  certi6cate  of 
stock  by  it  issued,  reserve  a  valid  lien  upon  the  stock  to  secure 
the  debts  of  the  holder  to  it ;  and  such  lien  may  be  asserted  against 
a  transferee  who  receives  the  stock  before,  but  does  not  present 
it  for  transfer  on  the  slock  book  of  the  company  until  after,  the 
original  holder  becomes  indebted  to  the  corporation :  StafTord  v. 
Bank,  61  O.  S.  160. 

A  statute  which  expressly  authorizes  a  corporation  formed 
under  it  to  adopt  by-laws  regulating  the  issuance  and  transference 
of  shares  in  its  capital  stock  and  aiduig  in  the  promotion  of  its 
business,  gives  validity  to  a  by-law  which  requires  a  stockholder 
who  desires  to  sell  and  transfer  his  stock,  before  doing  so  to 
notify  the  directors  of  such  desire  to  give  them  a  reasonable  time 
to  sell  the  stock  to  classes  of  persons  designated  in  the  by-laws 
because  of  the  belief  that  their  occupations  would  render  them 
efficient  promoters  of  the  business  of  the  corporation:  Nicholson  v. 
Brewing  Co.,  82  O.  S.  94. 

As  to  the  right  of  the  corporation  to  make  by-laws  or  regu- 
lations restricting  the  transfer  of  stock,  see  Insurance  Co.  v. 
Waters.  7  Dec.  Rep.  152,  1  Bull.  172. 

Under  this  section  it  seems  that  by-laws  or  regulations  can- 
not be  enacted  providing  for  the  tenure  of  office  of  directors,  the 
statute  evidently  contemplating  annual  elections  and  terms  for  one 
year:    Lutterby  v.  Brewing  Co.,  13  0.  D.  (N.  P.)  67. 

The  term  of  an  officer  of  a  corporation  cannot  be  shortened 
during  such  term:     Lutterby  v.  Brewing  Co.,  12  O.  D.   (N.  P.)  67, 

That  the  principal  office  of  the  corporation  cannot  be  changed 
by  action  under  this  section,  see  Trust  Co.  v.  Iron  Works,  4  O. 
C.  C.  579.  2  O.  C.  D.  718. 

As  to  the  subjects  which  may  be  controlled  by  regulations, 
see  Lutterby  v.  Brewing  Co.,  12  O.  D.  (N.  P.)  67;  see,  also,  Dalton 
V.  Electric  Light  Co.,  13  O.  C.  C.  505.  7  O.  C.  D.  141 :  Burke  v. 
Building  Association,  8  Dec.  Rep.  341,  7  Bull.  114. 

By  G.  C.  8701,  the  stockholders  may  adopt  regulations,  and 
by  G.  C.  8702  the  directors  or  trustees  may  adopt  by-laws :  State, 
ex  rel.,  v.  Burial  Association,  8  O.  C.  C.  (M.  S.)  233,  18  0.  C.  D. 
397;  Bank  v.  Railway,  11  Dec.  Rep.  703,  29  Bull.  15. 

Utj  borrow  SECTION  8705.     A  Corporation  may  borrow  money  in 

bon"/ormort-    ^"^  ^""^  "'-''  exceeding  the  amount  of  its  capital  stock,  issue 

t^f.  its  notes,  or  coupon  or  regi.stered  bonds  therefor,  bearing 

any  legal  rate  of  interest,  and  secure  tbeir  payment  by  a 

mortgage  of  its  property,  real  or  personal,  or  both.     (R. 

S.  Sec.  3256.) 

Company  owning  bridge  over  Ohio  river  may  borrow,  see 
G.  C.  9318. 

A  corporation  has  power  to  borrow  money  lo  carry  on  its 
business  or  lo  pay  its  debts:  Bosche  v.  Display  Horse  Co,,  14 
O.  C.  C.  28fl,  7  O.  C-  D.  374 ;  Bank  v.  Spinning  &  Stamping  Co.,  8 
O.  D.  (N.  P.)  70. 
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This  power  may  be  exercised  by  a  gas  company,  Hays  v.  Gas 
Co.,  29  O.  S.  330;  a  manufacturing  company,  Burt  v.  Rattle,  31  0. 
S.  116;  a  savings  bank,  Dickason  v.  Bank,  6  O.  C.  C  (N.  S,)  329, 
17  O.  C.  D.  357. 

The  fact  that  a  corporation  has  changed  its  place  of  doing 
business  to  another  stale  does  not  deprive  it  of  power  to  borrow 
money  and  to  give  a  mortgage  upon  lis  properly  in  this  state : 
Lattimer  v.  Glass  Co.  1.1  O.  C.  C.  Ifi3.  7  O.  C.  D.  430. 

A  foreign  corporation  which  wishes  to  borrow  money  must 
comply  with  the  statutes  of  the  state  bv  whose  laws  it  was  created: 
West  V.  Klotz.  37  O.  S.  420. 

This  section  authorizes  a  corporation  to  borrow  money  and 
to  pladge  bonds  therefor:  Transportation  Co.  v.  Insurance  Co., 
170  Fed.  27!),  95  C.  C  A.  475,  16  O.  F,  D.  395- 

One  who  lends  money  to  a  corporation  is  bound  to  know 
whether  such  corporation  has  power  to  borrow  money  and  to 
secure  such  debt  by  mortgage,  but  he  is  not  charged  with  knowledge 
of  the  legality  of  the  election  of  directors,  or  whether  they  acted  at 
a  proper  meeting:  Bosche  v.  Display  Horse  Co.,  14  O.  C.  C.  289, 
7  O.  C  D.  374. 

A  corporation  in  need  of  money  entered  in  good  faith  into 
an  arrangement  with  parties  who  were  not  creditors  and  were 
willing  to  extend  it  assistance,  whereby  a  loan  was  made  and 
certain  accounts  were  transferred  as  security,  and  as  these  were 
paid  other  accounts  were  substituted.  The  corporation  at  a  later 
date  went  into  the  hand?  of  a  receiver,  and,  upon  distribution  of 
the  fund  arising  from  a  sale  of  its  ass^ets,  it  was  held  that  the 
contract  was  valid  and  the  parties  making  the  loan  sliould  be 
preferred  over  the  general  creditors:  Bach  v.  Manufacturing  Co., 
11  O.  C.  C.  (N.  S,)  53-1,  21  O.  C.  D,  258. 

The  omission  of  a  seal  of  a  corporation  from  its  mortgage 
does  not  of  itself  render  such  mortgage  invalid:  Poyser  v.  Brick 
Co.,  46  Bull  84. 

A.  petition  which  allesed  that  a  corporation  had  executed  cer- 
tain promissory  notes  and  a  mortgage  to  secure  the  same  is  suf- 
ficient on  demurrer,  even  if  the  copy  of  such  notes  and  mortgage 
attached  as  exhibits  shows  that  it  was  executed  as  follows;  "In 
testimony  whereof,  said  company  have  caused  their  corporate  seal 
to  be  attached  hereto,  and  signed  by  their  president  and  attested  by 
their  secretary  this  f^rst  day  of  January  A.  D.  1865.  Jacob  Riblet, 
President;  Martin  Sponhaucr,  Secretary."  Seal  of  corporation): 
Hays  V.  Gas  Co.,  29  O.  S.  3^. 

A  mortgage  to  secure  a  loan  to  a  corporation  which,  by  a 
mistake  of  law,  is  siRned  by  the  stockholders  individually,  and  not 
bv  the  corporation,  is  sufficient  in  equitv;  Biindy  v.  Iron  Co.,  38  O. 
S".  300. 

H  a  mortgage  given  by  a  corporation  is  by  its  terms  subject 
to  a  former  morlgace.  the  mortgagee  under  such  later  mortgage 
cannot  deny  the  validity  of  the  earlier  mortE.ige:  Bundy  v.  Iron 
Co..  38  O.  S.  .100;  Central  Trust  Co.  y.  Railwav,  87  Fed.  815,  10 
O.  F.  D.  328. 

This  section  is  said  not  to  provide  in  eitpress  terms  that 
bonds  and  mortgages  may  be  executed  only  to  the  extent  of 
the  capital  stock  which  is  paid  up ;  Kreisser  v.  Gas  Light  Co.,  2 
O.  C  C.  (N.  S.)  5.07,  14  O.  C.  D.  313;  Central  Trust  Co.  v.  Rail- 
way, 87  Fed.  815,  10  0.  F.  D.  ,328. 

If  a  corporation  agrees  to  pay  usury,  the  contract  is  valid  for 
the  princi[>:il  and  the  Icfal  rate  of  interest,  but  is  invalid  as  to 
the  excess:     Larwell   v.   Savings   Fund   Society,  40  O.   S.  274. 

The  president  of  a  corporation  is  said  to  have  no  implied 
authority  to  give  a  mortgase  upon  ihc  property  of  the  corporation 
or  In  give  a  cognovit  nrile.  or  to  confess  judgment;  Foundry  Co., 
y.  Chesbrnugh,  3  O.  D.   (N.  P.>  .M4. 

A  judicial  mortgage  executed  by  the  president  and  secretary 
under  the  se.il  of  the  corpnratiim  is  presumed  to  be  duly  authorized: 
Bosche  V.  Display  Hor.se  Co.,  14  O.  C.  C.  2S!).  7  O,  C.  T>.  374. 
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Authority  to  the  president  to  sell  bonds  of  the  corporation 
does  not  authorize  him  to  employ  a  broker:  Railway  v,  Everett, 
19  O.  C.  C.  205,  10  O.  C,  D.  493. 

A  certificate  of  authority  for  the  signing  of  a  mortgage  by 
officers  of  a  corporation  will  not  be  held  insufficient  because  the 
certificate  does  not  appear  to  have  been  recorded  in  the  minutes  of 
the  company  where  there  is  evidence  that  a  certificate  was  au- 
thorized by  tne  board  of  directors  and  both  parties  to  the  mortgage 
relied  on  its  correctness;  Manufacturing  Co.  v.  Building  &  Sav- 
ings Co.,  11  O.  C,  C.  (N.  S.)  356,  21  O.  C  D.  47  (following  Bosche 
V-  Display  Horse  Co.,  14  O.  C  C.  289,  7  O.  C.  D.  374). 

When  mon.  SECTION  8706.     A  mortgage  of  real  and  personal  prop- 

S^ljijr*^      erty  heretofore  or  hereafter  made  by  a  company  organized 
recorded.  to  Operate  a  line  or  lines  of  telegraph,  telephone,  district 

telegraph  messenger  service,  or  for  the  purpose  of  supply- 
ing gas  or  electricity  or  hot  water,  for  lighting,  fuel  or 
other  purposes,  or  hot  water,  or  steam,  for  heating  or  fuel 
purposes,  shall  be  duly  recorded  in  the  office  of  the  re- 
corder of  deeds  in  each  of  the  counties  in  which  the  real  or 
personal  property  mortgaged  is  situated  or  employed,  (R. 
S.  Sec,  3256a.) 

wh™  ikn  Section  8707.     A  mortgage  so  recorded  shall  be  a  good 

eStctiit.  anj  sufficient  lien  from  the  date  of  its  filing  for  record  in 

each  county  where  it  is  recorded  as  well  upon  the  personal 

as  the  real   property   of   such   a   company.     (R,   S.   Sec. 

3256*) 

Change  of  SECTION  8708.     A  cotporatioH  which  lawfully  has  is- 

bfl^s  authDr-  sued  registered  or  coupon  bonds,  upon  the  request  of  a 
holder  thereof,  may  change  such  registered  into  coupon 
bonds,  or  coupon  into  registered  bonds,  either  by  substitu- 
tion or  proper  indorsement  thereon.  All  liens,  securities, 
and  rights  which  existed  on  or  accrued  to  such  original 
bonds  shall  be  and  continue  on  and  to  such  substituted  or 
indorsed  bonds.     (R.  S.   Sec.  3265.) 

Obligation*  SECTION  8709.     Upon  the  written  assent  of  not  less 

"rted'-'to'  ^^^^  three-fourths  of  the  stockholders,  representing  at  least 
Utock.  '"  three-fourths  of  its  capital  stock  actually  paid,  a  company 
may  borrow  money  not  exceeding  one-half  of  the  capital 
stock  so  paid  in,  on  such  security,  by  way  of  mortgage,  or 
otherwise,  as  is  agreed  upon,  at  a  lawful  rate  of  interest, 
and  in  the  instrument  evidencing  the  contract  may  stipulate 
that  the  holders  of  such  instruments  shall  have  the  right 
to  convert  the  amount  borrowed,  or  a  part  thereof,  into 
either  common  or  preferred  stock,  this  having  been  pro- 
vided for  by  the  proper  action  and  certificate  of  the  com- 
pany. Any  action  of  the  directors  for  borrowing  money, 
issuing  bonds,  or  involving  an  expenditure  of  money  shall 
be  by  yea  and  nay  votes,  and  record  thereof  be  made  show- 
ing the  vote  of  each  director  voting  upon  the  question. 
R.  S.  Sec.  7,257.) 

Cited:     Burke  v.  Railway,  10  Dec.  Rep.  52.5,  22  Bull.  11. 
If  the  law  of  the  state  which  creates  a  foreign  corporation  re- 
quires the  assent  of  a  cerinin  number  of  stockholders  to  a  mortgage 
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given  by  such  corporation,  such  law  applies  to  a  mortgage  on  its 
property  in  this  state  given  by  such  foreign  corporation ;  West  v, 
Kloti,  37  O.  S.  420. 

If  the  requisite  number  of  stockholders  guarantee  payment 
of  a  mortgage  debt,  this  is  a  substantial  compliance  with  the  statute 
which  requires  the  written  consent  to  such  mortgage;  West  v. 
Klotz.  37  O.  S.  420, 

For  a  former  statue  which  provided  for  the  issue  of  preferred 
stock  so-called,  which  was  in  legal  effect  to  authorize  borrowing 
money,  see  Burt  v,  Rattle,  31  O.  S.  116. 

Sectiom  8710,  No  corporation  organized  under  the  Sale  of  a 
laws  of  this  state  shall  sell  its  entire  property  and  assets  J^J^"  ' 
to  any  person,  persons  or  association,  or  to  another  corpo- 
ration, whether  organized  for  the  same  or  similar  purposes 
or  otherwise,  under  the  laws  of  this  or  any  other  state, 
unless  three-fourths  of  the  directors  of  such  corporation 
authorize  the  execution  of  an  agreement  therefor  prescrib- 
ing the  terms,  considerations  and  conditions  thereof.  The 
considerations  may  be  money,  stocks,  bonds,  or  other  in- 
struments for  the  payment  of  money,  or  any  valuable  con- 
sideration.    (R.  S.  Sec.  3256b.) 

In  the  absence  of  statutory  authority,  a  corporation  cannot 
sell  its  primary  franchise  to  be  a  corporation ;  Coe  v.  Railroad, 
10  0.  S.  372;  Atkinson  v.  Railroad,  15  0.  S.  21.  State  ex  rel.,  v. 
Railway  &  Light  Co.,  3  O.  C.  C.  (N.  S.)  603,  13  O.  C.  D.  603. 

Tlic  purchaser  of  the  property  of  a  corporation  at  a  judicial 
sale  does  not  acquire  its  primary  franchise:  Atkinson  v.  Railroad, 
15  O.  S.  21. 

In  the  absence  of  specific  statutory  provision,  a  corporation, 
such  as  a  railway  cannot  sell  its  realty,  which  it  has  gained  by  the 
exercise  of  the  rigtit  of  eminent  domain,  and  which  is  necessarv 
to  enable  such  corporation  to  perform  the  public  services  for  which 
it  was  formed;  Coe  v.  Railroad,  10  O.  S.  372. 

That  a  railway,  which  has  power  to  select  another  route,  may 
sell  to  another  railway  a  part  of  its  right  of  way,  the  railroad  not 
having  been  constructed  over  such  part,  see  Donner  v.  Railroad,  1 
C,  S.  C,  R.  130. 

A  railway  may  sell  its  rolling  stock :  Coe  v.  Railroad,  10  O. 
S.  372. 

When  the  charter  of  a  corporation  expires  by  lapse  of  time, 
the  directors  may  sell  the  assets  of  such  corporation  to  another 
corporation  without  the  vole  of  the  stockholders  of  the  first  cor- 
poration;    Stetson  V.  Bank,  12  O.  S.  577. 

At  common  law,  a  corporation  has.  as  incident  to  its  existence, 
the  power  to  sell  its  property  with  the  consent  of  a  majority  of  its 
members;    Wiswell  v.  Church,  14  O.  S.  31. 

A  coiivey.ince  by  a  railroad  corporation  organized  under  the 
taws  of  Ohio,  by  which  it  granted  to  a  foreign  corporation,  which 
had  bought  its  property,  its  right  to  be  a  corporation  (see  G.  C. 
!HW2J  did  not  make  such  grantee  an  Ohio  corporation;  nor  did  it 
provide  for  stock  liabilitj'  in  accordance  with  the  provision  of  the 
Ohio  constitution  then  m  force ;  State  ex  rel.,  v.  Sherman,  22 
O.  S.  411. 

.At  common  law  a  corporation  had  -power  to  sell  all  its  prop- 
erty, and  to  take  in  payment  therefor  the  stock  of  another  corpora- 
tion: Schmuck  v.  Manufacturing  Co.,  7  O.  N.  P.  (N.  S.)  24.  19 
O.  D.  (N.  P.)  819  (affirmed,  without  report,  Schmuck  v.  Man- 
ufacturing Co.,  78  0.  S.  409). 

A  pledgee  of  corporate  stock  can  not  complain  because  such 
corporation  has  sold  its  assets;  especially  if  ^uch  pledgee  did  not 
notify  such  corporation  of  hi^  rights  until  after  such  sale:  Schmuck 
v.  ^fanufacturln^  Co.,  7  O-  N.  P.  (N.  S.)  24,  19  O,  D.  (N.  P.) 
819  (affirmed,  without  report,  Schmuck  v.  Manufacturing  Co.,  78  O. 
S.  409). 
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lubmiuioQ  o(  Section  8711.     Such  agreement  shall  be  sulmiitted  to 

igrecment.  (jje  stockholders  of  the  corporation  at  a  meeting  called  for 
the  purpose  of  taking  it  into  consideration,  ten  days'  notice 
of  the  time  and  place  of  holding  which,  and  the  object 
thereof,  shall  be  given  by  registered  letter  containing  a 
written  or  printed  notice  addressed  to  each  of  the  persons 
in  whose  names  the  stock  of  the  corporation  stands  on  its 
books;  and  also  by  like  notice  published  in  some  news- 
paper in  the  city  or  village  where  the  corporation  has  its 
principal  office  or  place  of  business.  But  when  alt  the 
stockholders  are  present  at  such  meeting  in  person  or  by 
proxy,  notice  may  be  waived  in  writmg.  (R,  S.  Sec. 
3256c.) 

S«  G.  C.  8710. 

(Vdoprion  at  Section  8712.     At  such  meeting  of  stockholders  the 

wreeraeoi.  agreement  of  the  directors  shall  be  considered  and  a  vote 
by  ballot  taken  for  its  adoption  or  rejection.  For  each 
share  of  stock  on  which  all  the  installments  called  for  by 
the  board  of  directors  are  paid,  the  holder  thereof  shall  be 
entitled  to  one  vote.  The  ballots  must  be  cast  in  person 
Or  by  proxy(  and  if  three-fourths  of  all  the  votes  cast  at 
the  meeting  be  for  the  adoption  of  the  agreement,  it  shall 
be  valid  and  binding  on  such  corporation.  Upon  its  adop- 
tion, the  officers  of  the  company  shall  execute  and  deliver 
to  the  purchaser  good  and  sufficient  deeds  and  transfers  of 
all  (he  property  and  assets  of  the  corporation,  upon  the 
terms  and  conditions  in  the  agreement  provided.  (R,  S. 
Sec,  3256c.) 

See  G.  C.  8710- 

DisutiiGeii  Section  8713.     Tf  a  stockholder  be  dissatisfied  with 

iiocLhoider.  gu^h  Sale  and  refuses  to  participate  in  the  proceeds  thereof, 
within  thirty  days  after  the  adoption  of  such  agreement, 
he  shall  state  his  objections  thereto  in  writing  and  file  them 
with  such -corporation,  and  in  writing  demand  from  it  pay- 
ment for  his  stock.  Within  sixty  days  thereafter  such  cor- 
poration shall  pay  to  him  the  value  thereof  at  the  time  such 
agreement  was  adopted.  In  case  of  a  disagreement  as  to 
the  value  of  the  stock,  it  shall  be  ascertained  by  three 
disinterested  persons,  one  of  whom  to  be  chosen  by  the 
stockholders,  one  by  the  directors  of  the  corporation,  and 
the  other  by  the  two  so  selected  who  shall  conduct  such  ar- 
bitration as  provided  by  the  law  regulating  arbitrations. 
(R.  S.  Sec.  32s6d,) 

See  G.  C.  87IO. 

How  award  Section  8714.     If  the  award  is  not  paid  within  sixty 

•oiiecnii.  days  from  its  making,  and  notice  thereof  given  to  the  stock- 

holder and  the  corporation,  its  amount  shall  be  evidence 
of  the  amonnt  due  from  the  corporation  and  may  be  col- 
lected as  other  debts  against  it.    On  receiving  payment  of 
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the  sward,  the  stockholder  shall  surrender  his  stock  to  such 
corporation.     (R.  S.  Sec.  3256d.) 

See  G.  C,  8710. 

Section  8715.     If  such  stockholder  refuses  to  submit  procedure 
such  question  to  arbitration,  upon  the  application  of  a  direc-  h^,d°f  "J^' 
tor  of  the  company,  the  judge  of  the  common  pleas  court  fu«*"  n>  .nib- 
shall  appoint  arbitrators,  who  shall  ascertain  the  value  of  ""  *''"**"'"• 
the  stock  as  if  the  question  had  been  submitted  by  consent 
of  both  parties.     (R.  S.  Sec.  32566.) 

See  G.  C  8710. 

Section  8716.  In  all  cases  of  such  arbitration,  the  nwiee. 
party  desiring  it,  shall  give  the  opposite  party  at  least  ten 
days'  notice  of  his  intention  to  apply  to  the  judge  for  the 
appointment  of  arbitrators,  which  notice  shall  be  served  in 
the  manner  provided  for  the  service  of  summons,  and 
specify  the  time  and  place  of  the  hearing  of  the  application. 
In  cases  of  non-residents  the  notice  shall  be  by  publication 
for  four  consecutive  weeks  in  some  newspaper  printed  in 
the  county.     (R.  S.  Sec,  32566.) 

See  G,  C.  8710. 

Section  8717.  If  the  party  owning  the  stock  refuses  Deposit  of 
to  receive  the  amount  awtarded,  the  company  may  deposit  ■*"^- 
it  with  the  clerk  of  common  pleas  court  of  the  county  in 
which  the  arbitration  was  held,  which  deposit  shall  operate 
as  if  payment  were  made  to  the  owner  of  the  stock,  and 
also  as  a  cancellation  of  such  stock  upon  the  books  of  the 
company.     (R.  S.  Sec.  32560.) 

See  G.  C.  8710. 

Section  8718.     A  sale  of  its  entire  property  by  a  cor-   g^,^  ^  ^ 
poration,  as  hereinbefore  authorized,  shall  not  be  made  for  j^fjF* 
the  formation  of  or  to  a  trust  or  combination  for  the  pur- 
pose of  restricting  trade  or  preventing  competition.     (R. 
S.  Sec.  3256b.) 

See  G,  C.  8710. 

■  Skction   8719.     A   corporation    organized    under   the   pg^„  „ 
general  corporation  laws  of  the  state,  may  amend  its  articles  amend. 
of  incorporation  as  follows : 

1.  So  as  to  change  its  corporate  name  —  but  not  to 
one  already  appropriated,  or  to  one  likely  to  mislead  the 
public. 

2.  So  as  to  change  the  place  where  it  is  to  be  located, 
or  its  principal  business  transacted. 

3.  So  as  to  modify,  enlarge  or  diminish  the  objects  or 
purposes  for  which  it  was  formed. 

4.  So  as  to  add  to  them  anything  omitted  from,  or 
which  lawfully  might  have  been  provided  for  originally,  in 
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such  articles.  But  the  capital  stock  of  a  corporation  shall 
not  be  increased  or  diminished,  by  such  amendment,  nor 
the  purpose  of  its  original  organization  substantially 
changed.     (R.  S.  Sec.  3238a.) 

Cited :    Railroad  v.  Tod,  72  O.  S.  156. 

Under  this  section,  the  power  to  amend  exists,  even  though 
the  articles  of  incorporation  contain  no  reference  to  such  power; 
and  although  the  members  have  signed  the  articles  of  incorpora- 
tion ;    Wangerien  v.  Aspell,  47  O.  S.  250. 

An  amendment  which  makes  the  stockholders  persooally  liable 
for  the  debts  of  the  corporation  is  not  binding  upon  stocluiolderg 
who  do  not  assent  thereto :    Owen  v.  Purdy,  12  O.  S.  73. 

The  majority  of  the  stockholders  can  accept  amendments 
over  the  objection  of  the  minority  only  if  such  amendments  do  not 
make  unreasonable  changes  in  the  objects  which  the  corporation 
was  formed:     Ireland  v.  Turnpike  Co.,  19  O.  S.  369. 

A  gift  of  power  to  amend  does  not  authorize  the  corporation 
to  make  a  substantial  change  in  its  original  purpose:  State,  ex  reL, 
V.  Taylor,  55  O.  S.  61. 

A  corporation  which  was  organized  for  the  purpose  of  making 
and  furnishing  gas  and  electricity  for  heat,  light  and  power,  cannot 
amend  its  articles  of  incorporation  so  as  to  become  a  gas,  electric 
and  traction  company  with  power  to  maintain  3  street  railway; 
State,  ex  rel.,  v.  Taylor.  55  O.  S.  61. 

A  corporation  which  is  formed  for  the  purpose  of  making 
and  furnishing  gas  for  lighting  a  municipal  corporation  may  by 
amendment,  provide  for  furnishing  electricity  for  lighting ;  Picard 
V,  Hugbey,  58  O.  S.  577. 

If  a  corporation  which  is  organized  for  the  purpose  of  main- 
taining a  railroad  amends  its  charter  so  that  it  can  engage  in  the 
business  of  transporting  passengers  and  freight  on  certain  rivers, 
and  for  that  purpose  it  can  purchase  steamboats  and  other  water- 
craft,  such  change  releases  subscribers  to  its  stock :  Railway  v. 
Elliot,  10  O,  S.  57. 

If  a  railway  corporation  extends  its  lines  so  as  to  radically 
change  its  original  purpose,  stockholders  who  acquiesce  in  such 
change  for  a  long  period  of  time,  and  until  such  extension  has 
been  made,  cannot  then  complain  of  such  change:  Chapman  v. 
Railway,  6  0.  S.  120. 

A  corporation  which  is  organized  for  the  purpose  of  main- 
taining and  dealing  in  dental  goods  cannot  engage  in  the  profes- 
sional business  of  dentistry:  Union  Painless  Dentists  v.  Mullens, 
19  O.  D.     (N.  P.)  136,  6  O.  L.  R,  475, 

The  location  of  a  corporation  for  the  purpose  of  service  of 
summons  can  be  changed  only  by  amendment,  in  compliance  with 
this  section.  G.  C.  10141  which  authorises  a  mining  company  to 
construct  a  railroad  from  its  mine  to  be  controlled  as  to  such  road 
by  the  statutes  on  the  subject  of  railroads,  and  G.  C.  8744  whirfi 
provide  for  the  change  of  the  general  offices  of  the  company,  do 
not  applv:  Coa!  Co.  v,  Railwav.  7  O.  N,  P.  191,  6  O.  D.  (N\  P.)  . 
1T8:  State  v.  Coil  Co.,  4  O.  N.  P.  115. 

If  a  mining  company  constructs  a  branch  railroad  to  connect 
its  mine  with  another  railroad,  it  still  remains  a  mining  corpora- 
tion ;  and  it  cannot  change  its  principal  place  of  business  as  a  rail- 
road company  under  G.  C.  8744 :  Coal  Co.  v.  Railway.  4  O.  N.  P. 
lis,  7  O.  N,  P,  191,  6  O.  D.  (N.  P.)  178. 

The  question  whether  the  terms  of  a  statute  authorizing  a 
change  of  name  on  the  part  of  a  railroad  company  upon  the  mak- 
ing of  certain  subscriptions  authorized  by  the  same  act,  has  been 
complied  with  or  not,  is,  where  pertinent,  a  proper  subject  of  al- 
legation and  proof,  and  courts  will  not  take  judicial  notice  of  a 
statement  in  a  report  of  the  commissioner  of  railroads  to  the 
effect  that  the  terms  of  the  statute  have  been  complied  with,  and 
the  name  of  the  company  changed:  Railroad  Co,  v.  Hoffhinea,  W 
O,  S.  64a 
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If  the  members  of  a  corporation  intended  to  restrict  its 
existence  to  a  period  of  ten  years,  but  by  mistake  such  provision 
is  omitted  from  the  articles  of  incorporation,  equity  cannot  cure 
such  omission  either  by  reformation  or  by  specific  performance ; 
Cronin  v.  Co-operative  Co,,  11  Dec.  Rep,,  748,  29  Bull.  52. 

See  G.  C.  8630  and  8632. 

Section  8720.  Amendments  to  articles  of  incorpora-  Proceedtag^ 
tion  may  be  made  at  any  meeting  of  the  members  or  stock- 
holders thereof,  of  which,  and  of  the  business  to  come  be- 
fore it,  thirty  days'  notice  has  been  given  by  a  majority  of 
the  directors  or  trustees,  in  a  newspaper  published  and  of 
general  circulation  in  the  county  where  the  cwnpany's  prin- 
cipal place  of  business  is  located,  and  by  a  vote  of  the  own- 
ers of  at  least  three-fifths  of  its  capital  stock  then  sub- 
scribed, if  it  has  a  capita!  stock,  or  if  not,  by  a  vote  of  at 
least  three-fifths  of  its  members.     (R.  S.  Sec.  3238a.) 

Section  8721,     When  thus  adopted,  a  copy  of  such   copy  w  be 
amendment,  with  a  certificate  thereto  affixed,  stating  the  fact  J^,^''of 
and  date  of  its  adoption,  that  such  copy  is  a  true  copy  tttt. 
thereof,  signed  by  the  president  and  secretary  of  the  corpo- 
ration, and  if  one  there  be,  sealed  with  its  seal,  shall  be  re- 
corded in  the  office  of  the  secretary  of  .state,  who  shall  note 
on  the  margin  of  the  record  of  the  original  articles  filed  by 
such  corporation,  and  on  the  margin  of  the  index  thereto, 
the  volume  and  page  where  such  amendment  is  recorded. 
(R.  S.  Sec.  3238a.) 

Section  8722,     Amendments  to  articles  of  incorpora-  when  imend. 
tion  shall  not  take  effect  until  tiled  for  record  with  the  sec-   f^!^  *''" 
retary  of  state,  nor,  unless  it  be  waived,  until  the  corpora- 
tion gives  notice  of  them  in  some  new.spaper  of  general  cir- 
culation in  the  county  where  its  principal  office  is  located, 
for  three  consecutive  weeks.     (R.  S.  Sec,  3238a.) 

Section  8723.     .All  the  notices  hereinbefore  required   Ho.  noticea 
in  such  proceedings  lo  amend,  may  be  waived  when  the   """•^ 
holders  of  all  the  capital  stock  of  a  corporation,  or  all  the 
members  of  one  having  no  stock,  consent  thereto  in  writ- 
ing.    (R.  S.  Sec.  3238a.) 

Section  8724.  Directors  of  a  corporation  organized  Divid»nd»  to 
under  the  laws  of  this  state  shall  not  make  dividends  except  ^^^  '^^, 
from  surplus  profits  arising  from  its  business.     (85  v,  182  oniv. 

§■•) 

The  term  "dividend"  is  ordinarily  confined  to  the  distribution 
or  the  net  earninifs  of  the  corpora li on  ;  Lirwill  v.  Burke.  10  O, 
C.  C.  513,  10  O.  C.  D,  605  (affirmed,  without  report,  Larwill  v. 
Burke,  66  O.  S.  fi=i.3). 

It  is  said  that  it  may,  however,  be  applied  as  well  to  a  di- 
vision of  the  capital,  if  the  creditors  are  not  prejudiced  thereby: 
Larwill  v.  Burke.  19  0.  C,  C.  513.  in  O.  C.  D.  r>C!i  (affirmed,  with- 
"iit  report,  Larwill  v.  Burke.  66  O.   S.  6S3>. 

An  agreement  whereby  a  corporation  binds  itself  to  pav 
dividends   upon   its   stock,   whether   ihcy  are  earned  or   not.   is   i 
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valid:  Railway  v.  King,  IT  O.  S.  534;  see,  also.  College  v.  Rosen- 
thal, 4S  O.  S.  183:  Miller  v.  Ralterman,  47  O.  S.  141. 

An  agreement  to  pay  interest  on  stock  irrespective  of  the 
profits  is  invalid:  Railroad  v.  Kirn?.  17  O.  S.  534;  Ryan  v.  Railway, 
6  Dec.  Rep.  1071.  10  Am.  L.  Rec.  263;  Wood  v.  Pearce,  3  Dec,  Rep. 
103,  3  Gaz,  211,  2  D.  411. 

An  oral  agreement  whereby  one  who  is  the  principal  stock- 
holder  and  the  president  of  a  corporation  guarantees  dividends 
upon  the  stock  of  such  corporation  is  not  within  the  statute  of 
frauds,  there  being  no  debt  of  another ;  since  a  debt  is  not  a  debt 
of  a  corporation  until  it  is  earned  and  declared:  Moorehouse  v. 
Crangle,  36  0,  S,  130. 

Dividends  must  not  be  paid  out  of  the  capital;  Mente  v. 
Groff.  10  O.  N.  P.  (N.  S-)   148. 

A  court  of  equity  cannot  compel  the  directors  of  an  Ohio 
corporation  to  declare  a  dividend  out  of  any  other  fund  than  the 
surplus  profits,  as  defined  in  the  following  sections:  DeLacroix  v. 
Concrete  Steel  Co.,  8  O.  N.  P.  (N.  S.)  489,  19  O.  D.  (N.  P.) 
767,  54  Bull.  3-21. 

In  the  absence  of  bad  faith  or  an  arbitrary  and  unjustifiable 
refusal  to  declare  dividends,  a  court  of  equity  cannot  control  the 
discretion  of  the  directors  of  a  corporation  m  the  matter  of  de- 
claring dividends:  DeLacroix  v.  Concrete  Steel  Co.,  8  O.  N.  P. 
(N.  S.)  m,  19  O.  D.  (N.  P.)  767,  54  Bull.  3-21. 

Dividends  may  be  declared  out  of  profits  earned  in  the  Prior 
years  as  long  as  the  capital  is  not  impaired;  Mente  v.  Groff,  10 

0.  N-  P.  (N.  S.)  148. 

For  the  validity  of  a  contract  to  sell  stock,  the  price  there- 
for to  he  paid  out  of  the  dividends,  see  Stewart  v,  Herron,  77  O.  S. 
130  (affirming  Herron  v.  Stewart.  10  O.  C.  C.   (N.  S.>  355). 

For  the  sufficiency  of  a  petition  or  a  contract  whereby  stock 
is  sold  and  dividends  guaranteed,  and  the  vendor  agrees  to  repur- 
chase the  stock  on  demand  at  the  end  of  a  specified  period,  see 
Jones  V.  Jeager,  9  O.  N.  P.  (N.  S.)  206. 

A  dividend  may  be  set  ofT  against  an  unpaid  assessment  due 
from  a  member  of  a  mutual  insurance  company;  Rhodes  v.  Insur- 
ance Co..  3  O.  C.  C.  501,  3  O.  C.  D.  288,  (affirmed,  without  report, 
Rhodes  v.  Insurance  Co.,  27  Bull.  160.) 

The  directors  of  a  corporation  mav  be  restrained  from  unrea- 
sonable conduct  in  the  manafrement  of  ttie  corporate  business,  which 
will  deprive  the  stockholders  of  their  dividends;  Arbuckle  v.  Spice 
Co.,  21  O.  C.  C  35G,  11  O,  C.  D.  726. 

When  a  dividend  has  been  duly  declared,  it  becomes  a  debt 
of  the  corporation  to  the  stockholders,  due  and  payable  in  a  rea- 
sonable time.  When  declared,  it  is  bevond  the  control  of  the  stock- 
holders and  directors:  Mitchell  v.  Wheel  Co..  4  O.  N.  P.  (N.  S.) 
609,  17  0.  D,  (N.  P.)  483  (affirmed,  without  report.  Wheel  Co., 
V.  Mitchell.  75  0.  S.  639). 

If  a  dividend  is  declared,  it  becomes  a  debt  of  the  corpora- 
tion. Failure  to  pay  such  dividend  to  a  stockholder  is  not  a  tort. 
and  the  officers  of  the  corporation  are  not  personallv  liable  for 
such  omission:  Snodgrass  v.  Morrison  Co.,  17  0.  D.  (N.  P.)  497, 
,4  O.  L.  R.  6->2. 

An  equitable  owner  of  stock  is  entitled  to  dividends,  if  he 
has  given  to  the  corporation  notice  of  his  rights:   Conant  v.  Bank 

1.  O.  S.  298. 

An  equitable  owner  of  stock  must  establish  his  right  in  equity 
to  the  stock  as  against  the  hohler  of  the  legal  title  before  he  can 
maintain  an  action  against  the  orporalion  for  damages;  Snod- 
grass V.  Morrison  Co.,  17  0.  D.   (N.  P.)  497,  4  O,  L.  R.  622. 

Stockholders  have  no  properly  riiiht  in  the  eirnings  of  a 
corporation  until  a  dividend  is  duly  declared:  Marble  v.  Bank.  3 
O.  C  C,  464,  2  O,  C.  D.  ■.'6.^;  Adams  v.  Shields.  17  O.  C.  C.  129. 
9  0.  C.  D.  55R  (affirming  Adams  v.  Shields.  5  O.  N.  P.  190.  7  0. 
D.  (N.  P.)   193). 

"Script  certificates"  which  are  given  to  be  redeemed  in  the 
future  out  of  the  surplus  earnings  are  not  a  division  of  the  present 
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surplus,  and  are  not  subject  to  taxation:  Adams  v.  Shields,  17  O. 

C.  C  129,  B  O.  C  D.  558  (affirming  Adams  v.  Shields,  5  O.  N.  P. 
190,  7  O.  D.  (N.  P.)  193). 

Dividends  which  are  declared  upon  stock  after  it  has  been 
attached  follows  such  stock  as  an  incident  thereto,  and  should  be 
distributed  as  the  proceeds  of  the  stock  are  distributed:  Norton  v. 
Norton.  43  O.  S.  509. 

One  who  sells  a  stock  certificate  can  not  by  any  contract  re- 
serve any  portion  of  a  dividend  thus  earned:  Marble  v.  Bank,  8 
O,  C  C.  464,  9  O.  C.  D.  265. 

An  action  to  recover  a  stock  dividend  is  barred  in  six  yean: 
Steams  v.  Dry  Goods  Co.,  II  O.  C.  C.  (N.  S.)  553,  21  O.  C.  D. 
270. 

Failure  to  make  demand  does  not  suspend  the  period  of  limi- 
tations in  an  action  for  the  recovery  of  stock  dividend :  Steams  v. 
Dry  Goods  Co..  11  O.  C.  C.  (N.  S  )  553,  21  O.  C.  D.  270. 

If  the  property  of  the  corporation  has  been  disposed  of  by 
the  directors  and  they  are  dividing  such  proceeds  among  the  stock- 
holders, limitation  does  not  run  against  the  directors  until  demand 
and  refusal ;  Larwill  v.  Burke.  19  O.  C.  C.  513.  10  O.  C.  D.  605  (af- 
lirmed,  without  report,  Larwill  v.  Burke,  66  O.   S.  6^). 

Dividends  paid  out  of  the  capital  and  not  from  surplus  funds 
may  be  recovered  from  the  stockholders  by  a  trustee  in  bankruptcy 
of  the  corporation,  notwithstanding  the  distribution  was  to  pre- 
ferred stockholders,  and  was  received  by  them  in  good  faith: 
Mente  v.  Groff,  10  O.  N.  P.  (N.  S.)  148. 

Section  8725.  In  calculating  its  profits,  prior  to  a  divi-  uatwid  in- 
dend,  interest  then  unpaid,  although  due.  on  debts  owing  J^^*** 
to  it,  shall  not  be  included.     (85  v.  182  §  2.) 

Cited :  Mitchell  v.  Wheel  Co.,  4  O.  N.  P.  (N.  S.)  609,  17  O. 
D..  (N.  P.)  483:  DeLacroix  v.  Concrete  Steel  Co.,  8  O.  N.  P.  (N. 

S.)  489,  19  O.  D.  (N.  P.)  767.  54  Bull.  321. 

Section  8726.     In  order  to  ascertain  the  surplus  profits  How  praiita 
from  which  a  dividend  may  be  made,  in  the  account  of  •"•"■'"^ 
profit  and  loss  there  shall  be  charged  and  deducted  from  the 
actual  profits — 

1.  All  ordinary  and  extraordinary  expenses,  paid  or 
incurred,  in  managing  the  affairs  and  transacting  the  busi- 
ness of  the  corporation. 

2.  Interest  paid,  or  then  due  or  accrued,  on  debts  it 
owes. 

3.  All  losses  of  the  corporalion.  In  computing  its 
losses,  debts  owing  to  it  which  have  been  due  without  prose- 
cution, or  interest  paid  thereon,  for  more  than  one  year,  or 
upon  which  judgment  was  recovered,  but  has  been  more 
than  two  years  unsatisfied,  and  on  which  also  for  that 
period,  no  interest  was  paid,  shall  be  included.  (86  v.  228 
§3-) 

Cited;  Mitchell  v.  Wheel  Co..  4  0.  N.  P.  (N.  S.)  609,  17  O. 

D.  (N.  P.)  483;  DeLacroix  v.  Concrete  Steel  Co.,  8  O.  N.  P.  (N. 
S.)  489,  19  O.  D.  (N.  P.)  767,  54  Bull.  321. 

Section  8727.    No  such  corporation  shall  advertise  a  wh«t  adTco 
larger  amount  of  capital  stock  than  actually  has  been  sub-  ' 
scribed  and  paid  in,  nor  advertise  a  greater  dividend  than  ' 
actually  has  been  earned  and  credited  or  paid  to  its  stock- 
holders  or  members.     (85  v.  228  §  3.) 
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Cited:  Mitchell  v.  Wheel  Co,,  4  0.  N.  P.  (N.  S.)  609.  17  O. 
D.  (N.  P.)  483;  DeLacroix  v.  Concrete  Steel  Co.,  8  O.  N.  P.  (N. 
S.)  489,  la  O.  D,  (N.  P,)  767,  54  Bull,  321. 

Usbiijty  for  SECTION  8728.     Every  director  of  such  a  corporation, 

vioiEiioD.  ^^i-,Q  violates  or  is  concerned  in  violating  any  provision  of 

the  next  four  preceding  sections  shall  be  personally  liable 

to  its  creditors  and  stockhol''ers  for  any  loss  which  thereby 

they  respectively  sustain.     (85  v.  183  §  4.) 

Cited:  DeLacrnix  v.  Concrete  Stce!  Co.,  8  O.  N,  P.  (N.  S.) 
489.  19  O.  D.  (N.  P.)  767,  .^4  Bull.  3-21. 

Dividends  paid  out  of  capital  and  not  from  surplus  profits 
may  he  recovered  from  the  stockholders  by  a  trustee  in  bankruptcy 
of  the  coroofation.  nolwithstandinp  the  di,'tribi.ition  was  to  pre- 
ferred stockholders  and  wn?;  received  by  them  in  good  faith :  Mente 
V.  Groff,  10  0.  N.  P.  (M.  S.)  143. 

BT»iutii«a  Section  8731.     Corporations  created  before  the  adop- 

(haff  be'™oV     ^'^^  "^^  *'^^  present  constitution,  which  have  not,  by  election 
etned.  Or  sotue  Other  act.  come  to  he  governed  by  laws  since  passed, 

shall  be  governed  and  controlled  by  the  laws  then  in  force, 
and  the  valid  modificalions  thereof  since  or  herein  enacted. 
Other  corporations  now  existing  or  hereafter  created  shall 
be  governed  and  controlled  by  the  provisions  of  this  title. 
(R.  S.  Sec.  3232.) 

Cited:  Trust  Co.  v.  Iron  Wnrks.  4  O,  C,  C.  5T0.  2  O.  C.  D. 
718 :  Insurance  Co.  v.  Bnwersox.  0  O,  C.  C,  2T5,  3  O,  C.  D.  451 ; 
Telephone  Co.  v.  Ciish,  14  O.  D.   (N.  P.)   148. 

A  corporation  formed  before  the  present  constitution  took 
effect  is  not  subject  to  the  peneril  in  cor  nor  at  ion  laws,  unless  it 
has  in  some  way  waived  its  immunity;  Railroad  v.  Furnace  Co., 
29  O.  S.  208. 

Prior  to  the  present  constitution  of  Ohio,  a  soeeial  act  was 
passed  authorizing  the  formation  of  a  corporation,  but  stens  were 
not  taken  under  such  ftntiite  until  after  the  present  constitution 
took  effect.  It  was  held  that  the  present  constitution  was  prospec- 
tive in  its  operation  and  'lid  not  ahi-oirale  or  repeal  such  special 
statue:     State,  ex  rel..  v.  Ronsa,  11   O.  S.  17. 

A  charter  of  a  corporntion,  or  an  amendment  thereto,  must 
he  accented  as  an  entirety,  if  at  -11:  Riilwav  v,  Elliot.  10  O.  S. 
57:  Baldwin  v.  Railway.  1   Dec.  Ren.  5^2,  in  \V.  L.   T.  337, 

An  amendment  which  imposes  a  personal  liability  upon  t^e 
stockholders  of  the  corpoii.t'on  is  binding  ontv  upon  the  stock- 
holder;! who  accent  such  amendment:  Owen  v.  Purdv.  12  O.  S.  73. 

Under  a  statute  which  provides  that  an  amendment  m^v  be 
accepted  by  f^lin'?  the  written  consent  of  all  of  the  stockholders, 
the  stockholders  who  file  their  written  consent  are  bound  by  the 
amendment  which  imposes  a  personal  liability  U"0n  them,  while 
stockholders  who- do  not  assent  are  not  bound:  Owen  v.  Purdy, 
12  O.  .S.  73. 

If  an  amendm"nl  is  actually  accented  bv  a  corporation,  it  is 
b-'nding  on  it,  at  least  as  far  as  the  rights  of  the  assentinff  stock 
holders  are  concerned,  even  if  the  amendment  is  not  acctt>ted  in 
the  manner  prescribed  bv  .st-tute:  Owen  v,  Purdv,  13  0.  S,  73; 
Goodin  v.  Evans,  18  0.  S.  150. 

A  general  law,  in  terms  applicable  to  all  corporations,  affects 
corporations  created  by  special  act,  if  the  state  has  reserved  the 
power  of  amendment  or  repeal:  State,  ex  rel.,  v.  Gas  Co.,  18  0.  S 
262. 

As  to  the  effect  of  leuislatinu  noon  cronorations  created  be- 
fore the  present  constitution,  see  argument  of  counsel  in  Railway 
v.  Moore,  33,  O.  S.  384, 
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A  corporation  which  was  turmeii  under  a  special  charter 
prior  to  the  present  constiiiitioii,  in  which  no  power  of  amendmenl 
i)r  repeal  was  rcscr\'ed,  is,  luverthtleis,  subject  to  general  police 
regulation;  and,  accordingly,  it  is  subject  to  a  general  act  with 
reference  to  the  use  of,  meters  niid  limiling  the  price  to  be  charged 
therefor:     State,  ex  rcl,,  v.  Gas.  Co.,  34  0.  S.  57-2. 

As  to  (he  legislative  coJitrol  over  existing  corporations,  see 
also  State,  ex  rel.,  v,  Casey,  38  0.  S.  555. 

A  corporation  formed  before  the  present  constitution  for  the 
purpose  of  manufacturing  and  selling  gas,  is  subject  to  the  control 
of  the  legislature  with  reference  lo  the  price  to  be  charged  there- 
for, if  the  right  to  fix  its  own  price  is  not  expressly  conferred  upon 
such  corporation  by  the  terms  of  its  charter;  Zanesville  v.  Gas 
Light  Co..  47  O.  S.  1;  see,  also.  Gas  light  Co.  v.  Zanesville,  41  O. 
S.  :i.',  (affirming  Zanesville  v.  Gas  Light  Co.,  I  O.  C.  C.  123,  I 
0.  C.  D.  73). 

If  a  corporation  which  was  created  prior  lo  the  present  eon- 
atitnlion  changes  the  time  of  electing  its  officers  from  the  time 
fixed  !iy  it^  charter,  i'.nd  such  change  is  made  after  the  present 
eonslilution  lakes  effect,  such  corporation,  by  making  such  change, 
hecomes  subject  to  the  provisions  of  the  present  constitution  and 
to  i!ie  stati'tes  passed  thereunder;  State  ex  rel.,  v.  Lakamp,  4  O.  C. 
C.  257,  2  0.  C.  D.  533. 

A  corporation  which  is  created  by  a  Special  statute  for  a  cer- 
tain number  of  years  is  to  be  regarded  as  a  corporation,  if  it  con- 
tinues to  use  its  c^rporate  powers  after  the  expiration  of  the  time 
thus  limited:  Myers  v.  Lucas,  16  0.  C.  C.  545.  8  0.  C.  D.  431 
(reversed,  on  other  points,  in  Myers  v.  Jenkins.  63  0,  S.  101). 

Whether  an  associ:ilion  created  under  the  laws  of  another 
state  is  a  corporation  or  not,  does  not  depend  exclusively  upon 
the  name  nhich  is  given  to  it  bv  the  statutes  of  such  foreign  state: 
Piatt  v.  Colvin,  .W  O.  S.  703;  'Express  Co.  v.  State,  55  O.  S.  09; 
State  V.  Express  Co..  1  O.  N.  P.  'ib^. 

In  a  proceeding  in  qi:o  warranto  to  test  the  right  of  a  cor- 
poration to  exercise  a  certain  franchise,  the  presumption  is  in  favor 
of  the  stale  and  against  the  riijht  of  the  corporation  to  use  such 
franchise:    State,  ex  rel.  v.  Railwav.  1-2  0.  C.  C.  (N.  S.)  145. 

See,  also,  G.  C.  S023, 

Section  8732,     A  coiporation  created  before  the  adop-  y^^^^^  ^^ 
tion  of  the  present  constitution,  and  now  actually  doing   ratiom  e 
business,  may  accept  any  of  the  provisions  of  this  title.  ?i^nVo 
When  a  certified  copy  of  such  acceptance  is  filed  with  the  *■*'*■ 
secretary  of  stale,  so  much  of  its  charter  as  is  inconsistent 
with  the  provisions  of  this  title  is  hereby  repealed.     (R. 
S.  Sec.  3233.) 

Cited :  Insurance  Co.  vs.  Rowersox,  6  O.  C.  C.  275,  3  0.  C  D. 
451. 

If  a  corporation  ts  formed  imder  a  special  statute  in  which 
tile  right  of  amendment  or  repeal  is  reserved  to  the  state,  such 
corporation  is  subject  to  general  legislation  with  reference  to 
corporations  of  that  class :     State,  ex  rel.,  v.  Gas  Co.,  18  O.  S.  262, 

If  a  corporation,  formed  prior  lo  the  present  constitution, 
takes  advantage  of  li:e  provisions  of  the  present  statutes  upon  the 
subject  of  corporations,  it  thereby  becomes  subject  to  the  provisions 
of  ihe  present  constitution,  even  though  it  does  not  file  a  certified 
copy  of  its  acceptance,  as  provided  in  this  section:  Railroad  v. 
Cle,  ■»}  O.  S.  12(i;  Zabriska  v.  Railway,  64  U.  S.  (23  How.)  381, 
3  O.   F.  D.  5112. 

If  a  railroad  corporation,  created  prior  to  the  present  constitu- 
tion, tikes  advantage  of  the  statutes  aulhoroiiing  it  to  lease  its 
road  to  another  corporation  or  to  lease  the  road  of  another  cor- 
poration, it  thereby  becomes  subject  to  the  present  constitution, 
and  the  legislature  may  regulate  the  rates  of  fare:  Railroad  v. 
Cole,  29  0.  S.  126. 
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A  change  in  the  time  of  electing  officers,  by  which  the  {tro* 
visions  of  a  special  charter  are  modilied  under  general  legislation, 
makes  such  corporation  subject  to  the  present  constitution,  if  such 
change  was  made  after  the  present  constitution  took  effect:  State, 
ex  rcL,  V.  Lakamp,  4  O.  C.  C.  S67,  2  O,  C.  D.  633. 

speeui  «bw  Section  8733.   All  special  acts  of  incorporation  in  force 

^Si^  „       in  this  state,  which  have  not  been  accepted,  or  acted  upon, 
ae^^vsn.      be  and  the  same  are  hereby  repealed.     (58  v.  12.) 

Before  this  section  was  enacted,  it  was  held  that  a  special 
statute  which  created  a  corporation,  but  which  had  not  been  accepted 
when  the  present  constitution  took  effect,  was  not  repealed  by  such 
constitution:    State,  ex  rel.,  v.  Roosa,  11  O.  S.  16. 

Courts  wil!  not  take  judicial  motice  of  spedal  statutes  which 
create  corporations  or  confer  certain  franchises  upon  them.  Such 
statutes  must  be  pleaded  and  proved:  Railway  v.  Moore,  33  0.  S. 
3S4. 

A  privilege  or  immunity  conferred  upon  a  railroad  corporation 
by  its  special  charter  does  not  so  inhere  in  such  corporation  as  to 
pass  to  another  corporation  which,  under  subsequent  legislation, 
has  acquired  the  right  to  operate  such  railroad:  Railway  v.  Moore, 
33  O.  S.  381 

Section  8736.    Corporations  created  before  the  adop- 

i^or  tion  of  the  present  constitution,  which  take  any  action  under 
or  in  pursuance  of  this  title,  shall  thereby  and  thereafter 
be  deemed  to  have  consented,  and  be  held  to  be  a  corpora- 
tion, and  to  have  and  exercise  all  its  franchises  under  the 
present  constitution  and  the  laws  passed  in  pursuance 
thereof,  and  not  otherwise.  But  any  fire  insurance  company 
so  created,  tiling  annual  reports  with  the  superintendent  of 
insurance,  as  provided  by  law,  or  complying  with  any  police 
regulation  contained  in  chapter  one  of  subdivision  two  of 
division  three  of  this  title,  or  in  chapter  two  of  division 
two  of  title  three,  part  first,  shall  not  be  deemed  to  have 
consented,  nor  be  affected  by  the  provisions  of  this  section 
by  reason  of  such  compliance.     (R.  S.  Sec.  3234.) 

This  section  i 
Co.,  80  O.  S.  252 
U.  S.  MB). 

A  corporation  which  was  created  by  special  statute  before  the 
present  constitution  took  effect,  becomes  subject  to  such  constitution 
if  it  takes  advantage  of  the  genera!  corporation  laws:  Railway  v. 
Cole,  29  O.  S.  12G ;  Insurance  Co.  v.  Bowersox.  6  O.  C  C.  375,  3  O. 
C.  D.  451. 

A  corporation  which  changes  the  time  for  electing  its  officers 
accepts  the  general  corporation  laws  and  becomes  subject  thereto: 
State,  ex  rel.,  v.  Lakamp,  4  0.  C.  C.  257,  2  O.  C.  D.  533. 

The  fact  that  a  fire  insurance  company  complies  with  police 
regulations  does  not  make  it  subject  to  the  general  laws  on  the 
subject  of  corporations:  Insurance  Co.  v.  State,  153  U.  S.  446, 
8  0.  F.  D.  207. 

If  a  corporation  is  created  by  a  special  statute,  which  authorises 
it  to  exist  for  a  certain  time,  and  after  such  time  it  continues  to 
act  as  such  corporation,  it  is  to  be  regarded  as  a  corporation : 
Myers  v.  Lucas,  16  O.  C.  C  545,  8  O.  C.  D.  431  (reversed,  on  other 
points,  in  Myers  v.  Jenkins,  63  O.  S.  101). 

As  to  the  powers  of  a  corporation,  see,  also.  State  v.  Library 
Co.,  11  O.  «6i  Bartholomew  v.  BenUey,  1  O.  S.  37. 
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Section   8737.     This   chapter   does   not   apply   when   y^^   pro»i- 
special  provision  is  made  in  subsequent  chapters  of  this  title,  j™*  <*<>  *•** 
but  the  special  provision  shall  govern,  unless  it  clearly  ap- 
pears that  the  provision  is  cumulative.     (R.  S.  Sec.  3269.) 

Section  8738.     When  a  majority  of  the  directors,  trus-   WMi^tion 
fees,  or  other  officers  of  a  corporation  not  for  profit  desire  pent  o"  ^ 
to  abandon  its  corporate  existence  and  it  has  no  debts,  or  in  '•"=** 
case  of  a  corporation  for  profit  when  a  majority  of  such 
officers  becomes  satisfied  that  the  objects  of  the  corporation 
cannot  be  accomplished,  that  no  installment  of  its  capital 
stock  has  been  paid,  no  investments  made,  and  that  it  has 
no  debts,  they,  or  the  president  of  the  board  of  directors, 
trustees,  or  other  officers,  may  call  a  meeting  of  the  members 
or  stockholders  of  the  corporation  at  such  time  and  place 
as  he  or  they  designate  by  at  least  two  weeks'  publication 
in  a  newspaper  published  and  of  general  circulation  in  the 
county  wherein  the  principal  office  is  located.     (R.  S.  Sec. 
5674-) 

I.  Grounds  for  disjolution.  VII.  Power  of  court 

II.  Parties.  ■  Vlir.  Receiver. 

III.  Venue.  IX.  Trustees. 

IV.  Petitioners.  X.  Rinhts  of  creditors. 
V.  Power  of  majority.  XI.  Effect  of  decree. 

VI.     Rights  of  minority. 

I.    Ground  for  Dissolution. 

A  corporation  may  be  dissolved  by  the  death  or  its  members, 
if  no  means  are  provided  for  succession,  by  the  surrender  of  its 
franchise  with  the  consent  of  the  state,  and  by  forfeiture  of  its 
charier;    Poor  School  v.  Manufacturing  Co.,  9  O.  203. 

A  corporation  may  be  dissolved  tor  the  abuse  or  misuse  of  its 
corporate  powers  :  State,  ex  rel.,  v.  College,  32  O.  S.  487 ;  State, 
ex  rel.,  v.  Building  Association,  35  O.  S.  258. 

The  abuse  or  misuse  of  its  corporate  powers  do  not,  as  a 
matter  of  law.  operate  as  a  dissolution  of  the  corporation,  but  it  is 
ground  for  a  decree  of  dissolution  rendered  by  a  court  of  competent 
jurisdiction ;     State,  ex  rel.,  v.  Building  Association,  35  0.  S.  258. 

A  transfer  of  its  franchise  by  authority  of  the  legislature 
operates  as  a  dissolution  of  the  corporation  whose  franchises  are 
thus  transferred:  State,  ex  rel.,  v.  Sherman,  22  O.  S.  411;  see, 
to  the  same  effect, 'State  v.  Bryce,  7  O.  (pt.  2)  82;  Bank  v.  Renick, 
15  O,  322 ;  Laltimer  v.  Glass  Co.,  13  O.  C.  C  163,  7  O.  C.  D.  430. 

Jf  a  railroad  makes  no  attempt  to  construct  the  road  specified 
ill  its  articles  of  incorporation,  but  appropriates  really  and  builds 
a  railroad  which  is  evidenlly  not  for  the  beneht  of  the  general  pub- 
lic, but  only  for  the  bcnetit  of  certain  mines  which  are  owned 
by  the  principal  stockholders,  such  conduct  is  an  abuse  of  the 
corporate  powers :     State,  ex  rel.,  v.  Railway,  40  O.  S.  504. 

A  corporation  is  ordinarily  dissolved  by  scire  facias  or  quo 
-ranto:     Webb  v.   Moles,  8   O,  548. 

A  provision  which  forbids  the  exercise  of  banking  powers  is 
not  violated  by  merely  receiving  deposits  of  money  in  certain 
specific  instances:     Corwin  v.  Insurance  Co.,  14  O.  7. 

The  non-use  of  corporate  franchises  or  the  abandonment 
thereof  doe«;  not  divest  the  corporation  of  its  title  to  reality,  in  the 
absence  of  judicial  decree.  Accordingly,  one  who  has  conveyed 
land  for  school  purposes  can  not  retake  the  same,  although  the 
school  has  not  been  conducted  for  a  long  period  of  time:  Webb  v. 
Moler,  8  O.  646. 
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A  corporatiuii  inav'  furfeit  its  charter  through  neglect  ot 
abuse  of  iis  iranclHst.'<:  but  a  forfeiture  is  not  allowed,  except 
under  express  limitation  of  the  charter,  unless  a  plain  abuse  or 
neglect  of  power,  by  which  the  corporation  fails  to  fulfill  the  de- 
sign of  its  creation,  is  shown:  Stale,  ex  rel.,  v.  College,  32  O.  S. 
487. 

Where  a  charter  for  a  college  was  granted,  and  the  object  of 
(he  corporation,  a.s  evinced  by  legislative  acts  in  regard  to  the 
institution,  was  to  create  "An  institution  of  learning,"  in  which 
there  should  be  "a  professorship  o£  agriculture,"  but  the  general 
course  of  instruction  was  to  be  controlled  by  the  trustees,  it  was 
held  that  so  long  as  the  trustees  maintain  under  the  charter  an 
institution  of  learning,  with  a  professor  of  agriculture  and  other 
competent  instructors  for  a  preparatory  and  liberal  elective  course 
of  classical  scientific  and  agricultural  education,  and  the  general 
design  of  the  institution  is  lieiiig  faithfully  accomplished  by  them 
to  the  best  of  their  ability,  the  franchise  to  be  a  corporation  will 
not  be  regarded  as  forfeited  to  the  slate,  merely  because  of  a 
partial  decay  of  the  agricultural  department,  caused  by  the  students 
refusing  to  take  that  special  course  of  instruction :  State,  ex  rel.,  v. 
College.  32  O.  S.  487, 

The  fact  that  the  charter  of  a  corporation  provides  that  it 
shall  continue  for  a  certain  period  does  not  prevent  the  courts 
from  decreeing  its  dissolution  i  f  it  is  hopelessly  insolvent  and 
can  not  carry  out  the  purposes  for  which  it  was  incorporated ; 
Evcrhardt  v.  Investment  Co.,  8,  0.  N.  P.  525,  II  O.  D.   (N.  P.)  687. 

II.  Parhes. 

A  foreign  corporation  may  maintain  an  action  In  this  state 
after  dissolution  for  the  purpose  of  winding  up  its  affairs:  Stetson 
V.  Bank,  12  O.  S,  577. 

The  holder  of  the  legal  title  to  stock  is  a  proper  party  plaintiff 
in  an  action  against  a  corporation  to  appoint  a  receiver  and  to  wind 
up  its  affairs,  even  if  the  equitable  owners  of  such  stock  are  also 
joined  as  plaintiffs :  Kuhn  v.  Spice  Co.,  8  O.  N'.  P.  68(i.  10  O.  D. 
(N.  P.)  292. 

If  the  creditors  of  a  corporation  are  made  defendants,  the 
court  may  treat  a  suit  brought  for  the  appointment  of  a  receiver  as 
a  suit  to  dissolve  such  corporation ;  In  re  Bicvcle  Co.,  10  N.  P. 
(N.  S.)  401,  14  O.  D.  (N.  P.)  407. 

Stockholders  who  have  sued  for  the  dissolution  of  a  corpora- 
tion can  not  dismiss  the  suit  if  it  is  shown  that  there  are  other 
parties  such  as  creditors,  interested  in  such  proceeding ;  In  re 
Bicycle  Co.,  1  O.  N.  P.  (N'.  S.)  461,  14  O.  D.  (N.  P,)  407. 

For  the  necessity  of  making  the  corporation  a  party,  see 
Reeder  v.  Wade,  2  C.  S,  C.  R.  ID. 

In  proceedings  to  dissolve  a  corporation,  holders  of  specific 
liens  upon  the  property  of  the  corporation  should  be  made  parties: 
Trust  Co,,  v.  Iron  Works,  4  O.  C.  C,  57!),  2.  O.  C.  D.  718, 

A  creditor  may  be  made  a  party  on  leave  of  court ;  Koch  v. 
Hotel  Co.,  13  O.  C.  C,  (N.  S.)  163. 

III.  Venue. 

The  principal  place  of  business  is  that  fixed  by  the  articles  of 
incorporation,  or  as  amended  in  compliance  with  statute;  and  the 
fact  that  the  chief  offices  have  been  changed  by  resolution  of  the 
stockholders  does  not  change  the  county  in  which  such  corpora- 
tions is  located  for  the  purpose  of  bringing  an  actioii  to  dissolve 
such  corporation.  The  principal  place  of  business  provided  for 
by  G.  C.  11(138  and  the  principal  office  provided  for  by.G.  C.  10135 
are  the  same,  and  must  be  determined  by  the  articles  of  incorpora- 
tion;   Trust  Co.  V.  Iron  Works,  4  O.  C.  C.  579,  2  O.  C.  D.  718. 
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IV.  Petiiionebs. 
A  petition  filed  by  the  requisite  number  of  stockholders,  pray- 
ing for  dissohition  (see  G.  C.  llilfiO)  gives  the  court  jurisdiction  to 
order  an  inventorj'  without  !i earing  the  question  whether  the 
plaintiff  owns  the  proper  amoitnt  of  stock,  although  such  question 
is  raised  by  answer  or  by  the  application  of  some  of  the  defendants 
for  a  leave  to  withdraw  from  the  si'it,  but  such  question  must  be  re- 
servei!  for  final  trial.  Accordingly,  an  order  requiring  an  inventory 
is  not  a  final  order  and  can  not  be  reviewed  on  error:  Armstrong 
V.  Brewing  Co.,  53  O.  S.  467  (reversing  Brewing  Co.  v.  Armstrong, 
ti  O,  C.  C.  468,  3  O.  C.  D.  511). 

V.  PowE*  OF  MAjoRiiy. 
The  majority  of  creditors  of  an  insolvent  comnany  are  without 
right  to  fix  an  arbitrary  price  at  which  all  the  creditors  of  the  com- 
pany must  disrpose  of  their  claims;  nor  have  the  majority  the  right 
to  form  a  new  corporation,  and  compel  each  creditor  to  take  stock 
in  the  new  companv  in  proportion  to  the  amoufit  which  his  claim 
be=rs  to  the  whole  indebtedness;  Pease  v.  Pease  Co..  19  0.  D,  (N. 
P.)  237,  6  O.  L,  R.  486. 

VI.    Rights  of  Minority. 

In  an  action  brotieht  under  G.  C.  11960  by  [he  holders  of  a 
minority  of  the  shares  in  a  private  corporation  for  its  dissolution, 
it  is  not  error  for  the  court  to  refuse  to  order  its  ofScers  to  file 
the  inventories,  accoi-nts  and  statements  mentioned  in  G.  C.  11939 
until  the  plaintiffs  have  shown  by  evidence  that  the  dissolution  will 
probably  be  beneficial  to  the  interests  of  the  stockholders.  On  the 
hearing  of  the  application  of  the  plaintiffs  for  5uch  order,  as  well 
as  upon  the  final  determination  of  the  question  of  dissolution,  the 
corporation  and  its  stockholders  are  to  be  regarded  as  distinct 
persons,  and  if  it  appears  that  its  dissolution  would  be  beneficial  to 
the  latter  in  view  of  considerations  affecting  alike  the  owners  of 
thp  majority  and  the  minoritv  of  shares,  the  order  should  not  be 
refused  because  it  wonid  prejudicially  affect  the  corporation.  On 
such  hearinff  it  is  not  competent  to  prove  that  the  holders  of  a 
maiortly  of  the  shares  had  offered  to  fix  a  value  upon  the  shares 
if  the  owners  of  the  minoritv  would  a«ree  in  advance  either  to 
purchase  or  sell  at  such  valuation  and  that  the  offer  was  refused, 
it  hpinK  the  ri?ht  of  the  minoritv  to  insist,  if  the  evidence  shall 
justify  their  belief  that  the  corporation  is  withort  srbstantial  canacity 
to  cam  dividends  and  that  the  value  of  all  the  shares  is  only  that  of 
its  uresent  assets,  that  the  value  shall  he  ascertained  and  realiwd 
in  the  mode  Fxed  bv  the  statute  for  the  dissolution  of  corporations: 
Summers  v.  Manufactiirino  Co,.  82  O,  S,  3SR, 

A  petition  bv  a  minoritv  stockholder  for  the  appointment  of 
a  receiver,  accounting  and  dissolution  of  the  corporation  is  good 
against  demurrer,  when  there  are  allegations  of  fraudulent  conduct 
on  the  part  of  the  managing  directors  of  the  company,  who  are  also 
the  majority  stockholders,  appropriation  of  the  assets  of  the  com- 
pany bv  such  stockholders,  and  that  the  business  is  being  run  at  a 
loss:  Divine  v.  Auto  Motor  Car  Co.,  9  O.  N.  P.   (N.  S.)  204. 

VII.,  Power  of  Court, 
A  court  can  not  dissolve  a  corporation  in  the  absence  of  sta- 
utory  authority  so  to  do:  Railroad  v.  Duckworth,  2  O.  C.  C.  518, 
1  O.  C.  D.  G18  (affirmed,  without  report,  Duckworth  v.  Railway,  21 
Bull,  .30)  ;  Robison  v.  Railway.  5  O.  N.  P..  293;  7  O.  D.  (N,  P.) 
312:  DcLacroix  v.  Concrete  Steel  Co.,  8  O.  N.  P.  (N.  S.)  489,  19 
O,  D.  (N.  P.)  7(i7,  .%4  Bull.  331  Cronin  v.  Co-operative  Co.,  29 
Ruli.  52. 

Insolvency  proceedings  may  deprive  a  corporation  of  its  prop- 
erty, but  in  such  proceedings  the  court  can  not  dissolve  the  corpora- 
tion in  the  absence  of  statutory  authority :  Finnell  v.  Burt,  2  H.  202. 
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A  court  can  not  order  the  creditors  to  surrender  their  claims 
for  stock  in  a  new  corporation,  to  be  formed  to  take  over  the  busi- 
ness of  an  insolvent  corporation:  Pease  v.  Pease  Co.,  19  O.  D.  (N, 
P.)  237,  6  0.  L.  R,  486. 

The  business  of  a  foreign  corporation,  which  is  conducted  in 
Ohio  in  violation  of  its  laws,  may  be  wound  up  under  direction  of 
the  courts  of  Ohio :  Everhardt  v.  Investment  Co.,  8  0.  N.  P.  525, 
11  O.  D.  (N.  P.)  687. 

Relief  will  not  be  given  to  stockholders  who  are  attempting 
to  wreck  the  business  of  the  corporation  for  their  own  private  ad- 
wantage:  Kuhn  V.  Spice  Co..  8  O.  N.  P.  686,  10  O.  D.  (N.  P.)  292. 

Vni.    Receiveb. 

The  fact  that  a  receiver  has  been  appointed  and  that  he  has 
sold  all  the  property  of  the  corporation,  does  not  of  itself  operate 
as  a  dissolution  of  such  corporation,  and  it  does  not  prevent  the 
stockholders  from  electinx  directors :  State,  ex  rel,  v.  Merchant,  37 
O.  S.  251. 

In  a  suit  to  dissolve  a  corporation,  a  receiver  can  not  be  ap- 
pointed until  the  court  has  made  an  order  dissolving:  such  cor- 
poration (G.  C.  11894  does  not  apply  to  suits  of  this  sort)  :  Bacon 
V.  Stove  Co.,  5  O.  C.  C.  289,  3  O.  C  D.  143. 

In  the  absence  of  other  statutory  provision,  a  receiver  of  a 
corporation  can  be  ap|>ointed  before  dissolution  only  in  complance 
with  G,  C.  11894:  Trust  Co.  v.  Iron  Works,  4  O.  C  C  579,  2  O.  C. 
D.  718. 

IX.    Thusti:es. 

A  statute  which  provides  that  the  last  directors  of  a  corpora- 
tion which  is  dissolved  shall  be  trustees  to  wind  it  up,  with  power 
to  sue.  means  that  they  must  sue  collectively,  and  not  in  their  in- 
dividual names  (see  G.  C.  11961)  :  Martin  v.  Bank,  13  O.  250. 

Trustees  who  are  to  wind  up  the  affairs  of  a  corporation 
whose  charier  has  expired,  may  confess  judgment  under  a  power 
of  attorney  given  to  such  corporation :  Martin  v.  Bank,  13  0.  250. 

X.    Rights  or  Credit(W5. 

Upon  dissolution  or  a  corporation,  the  rights  of  the  creditors 
are  fixed,  and  the  assets  of  the  corporation  are  to  be  regarded  as  a 
trust  fund  for  the  payment  of  their  debts :  Compton  v.  Railway, 
45  0.  S.  592. 

If  a  corporation  is  in  the  hands  of  the  receiver,  a  creditor 
need  not  reduce  his  claim  to  judgment  before  sulnjit  to  enforce 
stock  liability:  Peter  v.  Foundry  &  Machine  Co.,  53  O.  S.  534. 

In  a  suit  by  stockholders  to  dissolve  a  corporation  and  to  dis- 
tribute its  assets,  the  assets  are  the  subject  of  the  action;  and  a 
cross  petition  filed  by  a  creditor  which  discloses  other  assets  than 
those  which  are  averred  in  the  petition,  or  which  shows  a  right  to 
share  therein,  is  connected  with  the  subject  of  the  action  althouRh 
it  does  not  show  a  ri^jhi  to  a  several  judt-menl  a'^ainst  any  of  the 
plaintiffs:  Peter  v.  Foundry  &  Machine  Co.,  53  O.  S.  534. 

In  proceedings  to  dissolve  a  corporation,  holders  of  specific 
liens  upon  the  property  of  the  corporation  should  be  made  parties : 
Trust  Co.  V.  Iron  Works.  4  0.  C.  C.  579,  2  O.  C.  D.  718. 

A  creditor  may  be  m:ide  a  party  on  leave  of  court:  Koch  v. 
Hotel  Co.,  13  0.  C.  C.  (N.  S.)   163. 

A  mortgagee  who  does  not  file  his  mortgage  upon  the  property 
of  a  corporation  until  after  a  petition  has  been  filed,  asking  for  a 
receiving  thereof,  is  a  general  creditor,  and  he  can  not  acquire  prop- 
erty by  filing  si'ch  morteage  thereafter :  Cheney  v.  Cycle  Co., 
20  O.  C.  C  19.  10  O.  C.  D-  717. 

A  corporation  can  not  prefer  its  creditors  in  contemplation  of 
insolvency:  Rouse  v.  Bank,  46  O.  S.  493. 

As  to  the  effect  of  such  rule  in  other  jurisdictions,  see  Cattle 
Co,  V.  McDillin.  21  O,  C  C.  210,  11  0,  C  413, 
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XI.    Effect  op  Decub. 

After  a  decree  of  dissolution  or  forfeiture  has  been  entered 
and  receivers  have  been  appointed,  the  corporation  can  not  main- 
tain an  action,  and  the  receivers  in  whom  the  right  of  action  i> 
vested  must  sue  as  receivers,  and  must  allege  facts  which  show 
iheir  official  character :     EJtporting  Co.  v.  Gano,  13  O.  270. 

That  a  corporation,  which  is  in  liquidation  may  sue  to  re- 
cover funds  which  are  lost  by  the  negligence  of  its  officers  or  em- 
ployes, see  Kalb  v.  Bank.  21  0.  C.  C  I,  11  O.  C  D.  437;  see.  also. 
Cattle  Co.  v.  McGiUin,  J  O.  N.  P.  575,  10  O.  D.  (N.  P.)  U6. 

Section  8739.  If  a  majority  of  the  members  of  such  Fiiiim  of  ee^ 
corporation  not  for  profit  present  at  such  meeting  desire  **fi=»*«- 
such  abandonment,  or  a  majority  in  amount  of  the  stock- 
holders of  such  corporation  for  profit  present  in  person  or 
by  proxy  decide  that  the  objects  of  such  corporation  cannot 
be  accomplished  then  such  corporation  shall  be  abandoned 
or  dissolved  upon  the  filing  of  a  certificate  of  such  abandon- 
ment or  dissolution  with  the  secretary  of  state  in  the  manner 
provided  by  law.     {R.  S.  Sec.  5674.) 

Section  8740,     When  a  majority  of  the  directors  or   oiwidutiaii 
other  officers  having  the  management  of  the  concerns  of  a  tj^"',3|^' 
corporation  for  profit,  which  has  completely  closed  its  busi-   ^"^jj^  ^ 
iiess,  and  paid  all  the  debts  and  liabilities  mcurred  by  it, 
desire  to  surrender  its  corporate  authority  i-nd  franchises, 
they,  or  the  president  of  such  board  of  directors,  may  call  a 
meeting  of  the  stockholders  at  such  time  or  place  as  he  or 
they  designate  by  publication  for  four  weeks  in  some  news- 
paper published  and  of  general  circulation  in  the  county 
wherein  the  principal  office  of  the  corporation  is  located 
and  by  tiritten  notices  addressed  to  each  of  the  stockholders 
whose  residence  is  known,  of  the  object,  time  and  place  of 
the  meetmg.     (it.  S.  Sec.  5674a.) 


Section  8741.     If  all  the  stockholders  present  at  such   pinnf  et 
meeting  in  person  or  by  proxy  decide  to  surrender  and  aban-  otrtiScmtt. 
don  its  corporate  authority  the  corporation  shall  be  aban- 
doned and  diswlved  upon  the  filing  of  a  certificate  of  the 
abandonment  or  dissolution  with  the  secretary  of  state  in 
the  manner  provided  by  law.     (R.  S.  Sec.  5674a,) 

Referred  to:     In  re  Columbus  Bicycle  Co.,  1  O.  N.  P.  (N. 
S.)  461,  14  O.  D.  (N.  P.)  413. 

Section  8742.    Upon  the  dissolution  of  a  corporation  TmtteM  to 
by  the  expiration  of  the  term  of  its  charter,  or  otherwise,   »««'•  ■«•)" 
and  unless  other  persons  be  appointed  by  the  legislature,   Hoa. 
or  by  the  stockholders,  directors,  or  trustees  of  the  corpora- 
tion, or  by  a  court  of  competent  authority,  the  directors, 
trustees,  or' managers  of  the  affairs  of  such  corporation, 
acting  last  before  the  time  of  its  dissolution,  by  whatever 
name  known  in  law,  and  their  survivors,  shall  be  the  trus- 
tees of  the  creditors  and  stockholders  of  the  dissolved  cor- 
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poration,  and  have  full  power  to  settle  its  affairs,  collect  and 
pay  outstanding  debts,  and  divide  among  the  stockholders 
the  money  and  other  property  remaining,  in  proportion  to 
the  stock  of  each  stockholder  paid  up,  after  payment  of 
debts  and  necessary  expenses.     (R.  S.  Sec.  5675.) 


„  -11  to  a  l>ank  for  the  entry  of  judgment,  may  be 
used  by  the  trustees  authorized  by  statute  to  dose  the  affairs  of 
the  bank,  after  its  charter  has  expired.  The  trustees  may  sue  in 
their  collective  names,  not  in  their  individual  names;  Martin  v. 
Bank,  13  O.  250. 

In  proceeilings  or  actions  against  defunct  cor^rations,  ser- 
vice of  proce5s  upon  the  members  of  its  last  acting  board  of 
directors  is  sufficient,  under  the  statute,  to  give  the  court  juris- 
diction:    Warner  v.   Callender.  ".'O  O.^  S.   190. 

Since  the  directors  of  a  corporation  which  is  dissolved  repre- 
sent it,  the  tiling  of  a  cross-petition  by  them  enters  their  appear- 
ance and  waives  defects  in  the  service  of  summons  upon  the  cor- 
poration :  In  re  Columbus  Bicycle  Co.,  1  O.  N.  P.  (N.  S.)  461. 
14  O.   D.    (N,   P.)   407. 

SErriox  8743.  The  persons  so  constituted  trustees 
may  sue  for  and  recover  the  debts  and  property  of  the  dis- 
solved corporation,  by  the  name  of  trustees  of  the  corpora- 
tion, describing  it  by  its  corporate  name,  and  jointly  and 
severally  they  shall  be  responsible  to  llie  cre{litors  and  stock- 
holders of  the  corporation,  to  the  extent  of  its  property  and 
effects  coming  into  their  hands.  Such  trustees  may  be  made 
or  become  parties  to  any  action,  by  or  against  the  corpora- 
tion. All  liens  of  judgments  existing  at  the  time  of  the 
dissolution  eitlier  in  favor  of  or  against  the  corporation, 
shall  continue  in  force  as  if  the  dissolution  had  not  taken 
place.     (R.  S.  Sec.  5675.) 
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SUBDIVISION   1.     Railroads. 

SUBDIVISION'  2.     Pliilk-     Service     Corporations    Other    Than 
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CONNECTING  LINES.  INCREASE  OF  CAPITAL  STOCK. 

lioD  to   aid 


Section.  Suction, 

eSO*.    Subicriptioi]  to  aid  mnother  company.  S815.    Purposes    fot    which    stock    nny    be    ia- 


SS17.    Common     or    preferred    itocli    may     be 

issued;   sale  Ihertot. 
SBIS.    Cenlficale  lo  Kcretary  of  sute. 

M I SC  ELLAN  ECUS. 
(«lfl.    Dissolution  of  certain  companies. 
KiO,    Owner  of  land  reased   for  right  of  way 

not  to  be  [axed  Ibcrefor. 
Sf!l.    Taxation  of  land  used  as  right  of  way. 
;     £522,    Lease  of  right  of  way  to  be  recorded. 

Section  8744.  As  scxin  as  convenient  after  its  organi- 
■  zation,  each  railway  company  shall  establish  a  principal  or 
general  office  at  some  point  on  the  line  of  its  road,  or  the 
line  of  a  road  within  this  state  with  which  it  connects  or 
has  running  arrangements,  but  its  location  may  be  changed 
at  pleasure.  The  company  shall  give  notice  of  the  establish- 
ment or  change  of  such  office  in  some  newspaper  published 
on  its  line  in  this  state.  The  offices  of  its  president,  secre- 
tary and  treasurer  shall  be  at  such  general  office,  or  some 
other  point  on  its  line  of  road  in  this  state,  and  a  record 
there  kept  of  all  the  company's  proceedings,  to  be  open  at 
reasonable  hours  for  the  inspection  of  any  stockholder, 
(R.  S.  Sec.  3311.) 

Russian  thistles  on  right  of  way,  see  G.  C.  7181. 

A  foreign  railway  may  operate  a  railway  which  is  partly 
within  and  partly  without  the  state  in  the  same  way  that  Ohio 
corporations  may:     State,  ex  rel.,  v.  Attorney- General,  22  O.  S.  411. 

A  term  "railroad,"  when  used  in  the  Ohio  statutes,  means  a 
steam  railroad,  unless  the  context  shows  some  other  meaning:  In 
re  Railway,  3  0.  N.  P.  (N.  S.)  561,  16  O.  D.  (N.  P.)  87. 

Whether  a  railroad  is  a  steam  railroad  or  not  depends  not 
only  upon  the  provisions  of  its  articles  of  incorporation,  but  also 
upon  the  method  in  which  such  road  is  conducted  and  the  char- 
acter of  its  business:  In  re  Railway,  3  O,  N.  P.  (N.  S.)  561,  16 
O.  D.  (N.  P.)  87. 

This  section  does  not  authorize  a  minintt  corporation  which 
has  constructed  a  railroad  from  its  mine  under  G.  C.  10141  to 
change  its  place  of  doing  business  without  complying  with  the 
provisions  of  G.  C.  8719:  Coal  Co.  v.  Railway  Co.,  7  0.  N.  P. 
191,  6  O.  D.  (N.  P-)  178;  see,  also.  State  v.  Coal  Co..  4  O.  N.  P. 
115. 

f  name  of  a  railroad,  see  Railroad  Company 
.  ma. 

Section  8745.  Any  railroad  company  may  maintain 
and  operate  or  construct,  maintain  and  operate  a  railroad, 
with  such  main  tracks  not  exceeding  six  and  such  side 
tracks,  turnouts,  offices,  depots,  round-houses,  machine 
shops,  water  tanks,  telegraph  lines  and  other  necessary  ap- 
pliances, as  it  deems  necessary,  between  the  points  named 
in  its  articles  of  incorporation,  commencing  at  or  within, 
and  extending  to  or  into  any  city,  village,  or  place  named 
as  a  terminus  of  its  road. 


Annua!  report  of  railroad,  see  G,  C.  104, 
Excise  tax,  see  G.  C,  5485,  et  seq. 


,v  Google 


KECULAnNG  KAILSOADS  AND  PUBUC  OTIUTIEa. 


-.     .-„  10  0.  F.  D. 

mo;  i^eveland  v.  Railwaj;,  93  Fed.  113,  12  O.  F,  D.  459. 

A  railroad  company  is  not  liable  to  an  infant  who  cornes  upon 
its  premises  without  invitation  and  who  is  injured  there  while' 
playing  without  its  knowledge,  with  a  turntable.  The  doctrine  of 
the  turntable  cases  is  disapproved;  Harriman  v.  Railroad  Co.,  45 
O.  5.  11;  distinguished,  RaJlroad  Co.  v.  Harvey,  T7  O,  S.  23S. 

An  agreement  between  a  manufacturing  corporation  and  a 
railroad  by  which  such  railroad  is  to  construct  a  switch  to  such 
factory  over  land  belonging  to  the  faci'Ty  without  any  agreement 
as  to  the  length  of  time  that  such  3w:tch  should  remain  there, 
may  be  rescinded  at  any  time  by  the  m  mufacturing  corporation 
or  its  grantee:    Rodefer  v.  Railway,  72  O.  S.  272. 

A  railroad  company  has  no  power  to  engage  in  the  telegraph 
business  generally,  but  it  can  engage  therein  only  as  far  as  it  is 
reasonably  necessary  in  operating  the  railroad;  Railroad  Co.  v.  Tel- 
egraph Co.,  38  O.  S.  24. 

Equity  will  not  compel  specific  performance,  wnere  the  bene- 
lits  of  the  contract  can  not  be  realized  in  accordance  with  its  terms. 
Hence  where  a  railroad  company,  having  a  line  of  telegraph,  grantl 
the  use  of  its  poles  to  a  telegraph  company  on  certain  condition! 
and  stipulations  in  favor  of  the  grantor,  which  are  ultra  vires,  an 
injunction  will  not  be  granted  whereby  the  grantor  will  be  re- 
quired to  perform  other  stipulations  made  in  consideration  of  such 
void  stipulations :     Railroad  v.  Telegraph  Co.,  38  O.  5.  24. 

In  proceedings  of  eminent  domain,  in  which  the  validity  of 
the  existence  of  the  corporation  is  directly  involved,  a  corpora- 
tion whose  articles  of  incorporation  fixed  one  terminus  at  a  point 
on  the  Ohio  River  either  in  the  County  of  Brown  or  in  the  County 
of  Adams,  and  the  other  terminus  at  a  point  on  the  Ohio  and 
Pennsylvania  state  line  in  the  county  of  Trumbull,  was  said  to  be 
so  defectively  organized  that  it  did  not  possess  the  right  of  emi- 
nent domain :     Railroad  v.   Sullivant,  5  0.  5.  276. 

A  similar  defect,  however,  was  held  not  to  be  available  to 
a  corporation  which  was  seeking  to  set  aside  the  service  of  lum-  . 
mons  on  the  ground  that  such  service,  while  made  properly  upon 
the  corporation,  was  not  properly  made  in  view  of  the  tact  that 
such  corporation  had  not  been  regularly  incorporated;  Callendar 
V.  Railroad,  11  O.  S.  516. 

The  present  constitution  of  Ohio  did  not  repeal  special  law» 
passed  prior  thereto,  even  if  such  charter  had  not  been  accepted 
until  after  the  present  constitution  took  effect;  Bank  v.  Wnght, 
6  0.  S.  318;   State,  ex  rel.,  v.  Roosa,  11   0,   S.  16. 

Where  a  railroad  company  puts  down  side  tracks,  at  the  re- 
quest of  a  coal  company  upon  its  leasehold  estate,  for  the  purpose 
of  removing  the  coal,  the  lease  providing  that,  upon  an  abandon- 
ment of  the  premises  upon  the  part  of  such  coal  company,  it  shall 
have  the  right  to  remove  the  mining  appliances,  such  railroad  com- 
pany has  a  right  to  remove  such  side  tracks,  upon  the  abandon- 
ment of  the  premises  by  the  coal  company,  over  the  objection  of 
the  lessor,  provided  it  does  so  without  doing  substantial  injury  ta, 
the  freehold,  and  before  such  abandonment  takes  place;  Ambler 
V.  Railroad,  9  O.  C.  C.  (N.  S.)  81,  19  0.  C.  D.  89. 

Where  railroad  terminal  tracks  are  located  in  good  faith. 
without  regard  for  the  convenience  or  advantage  of  tne  railroad 
company,  but  with  a  view  solely  to  the  reasonable  and  necessary 
convenience  of  the  shipping  and  receiving  public,  and  the  trains 
thereon  are  operated  with  reasonable  care  and  without  negligence, 
making  no  more  noise,  smoke  or  nuisance  than  is  incident  to  • 
proper  handling  of  the  cars,  whatever  of  a  nuisance  to  property  in 
the  vicinity  may  be  created  is  like  in  legal  character  to  that  to 
property  on  or  near  the  main  tracks  of  a  railroad  and  is  not  cog- 
nizable at  law  and  is  damnum  absque  injuria:  Ross  v.  Railway, 
5  O.  C.  C.  (N.  S-)  565,  17  0.  C  D.  136  (affirmed,  withoat  report, 
Ross  V.  Railway.  74  O,  S.  607). 
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If  the  owner  of  a  lot  of  ground  assists  in  organizing  a  rail- 
road to  be  operated  on  a  right  of  way  upon  which  the  rear  of  his 
lot  abuts,  his  successors  in  title  will  be  estopped  from  claiming 
damages  because  of  the  operati<5n  of  the  railroad  so  long  as  it 
lontinues  to  be  operated  in  the  same  way  as  when  he  helped  to 
organiie  it:  Kinney  v.  Railway,  16  O.  D,  (N.  P.)  761,  3  O.  L.  R. 
545  (affirmed,  without  report,  Kinney  v.  Railroad,  77  O.  S.  609). 

A  freijht  ear  which  is  used  in  interstate  commerce  can  not 
be  attached:  Buggy  Co.  v.  Railway,  16  O.  D.  (N.  P.)  279,  3  O. 
L.  R.  4J6. 

The  primary  and  main  design  of  authorizing  the  formation 
of  a  railroad  company  is  to  construct,  maintain  and  operate  a  rail- 
road and  not  to  construct  roads  to  lease  to  other  companies,  or  to 
lease  roads  from  other  companies  to  he  operated;  Henry  v.  Rail- 
way, 2  O.  N.  P.  118,  5  O.  D.  (N.  P.)  41, 

This  section  authorizes  the  formation  of  a  railway  corpora- 
tion having  both  of  its  termini  within  the  same  muncipal  corpora- 
tion: Slate  V.  Terminal  Railway,  72  0.  S,  455;  Interterrainal 
Railroad  v.  Murray.  1  O.  N.  P.  (N.  S.)  301. 

The  appropriation  of  real  property-  by  a  railway  for  the  pur- 
pose of  placing  thereon  earth  which  is  removed  from  a  cut;  or 
to  secure  sufficient  width  (or  constructing  a  sloping  self-supparting 
roadway,  is  an  appropriation  for  the  purpose  of  a  railroad  within 
the  meaning  of  this  section:  Railroad  v.  Hinkle,  1  O.  N.  P.  63, 
1  O.  D.  (N.  P.)  682. 

An  injunction  will  not  issue  to  restrain  a  railroad  company 
from  driving  piling  in  the  bed  of  a  stream  to  construct  a  new 
railroad  bridge,  on  the  ground  that  it  will  obstruct  the  stream  and 
injure  the  county  highway  and  farms  lying  in  the  river  valley,- 
unless  evidence  shows  that  substantial  damage  will  be  caused 
thereby :    Commissioners  v.  Pierce,  12  O.  F.  D.  287. 

Authority  to  a  railway  to  construct  its  road  between  two 
points  and  over  a  navigable  bay  is  said  to  carry  with  it  by  implica- 
tion the  power  to  construct  a  bridge  over  such  navigable  bay: 
Works  v.  Railroad,  5  McLean,  425,  Fed.  Cases  18046,  3  O.  F.  D. 
101. 

The  term  "railroad"  in  Ohio  statutes  means  a  steam  railroad 
unless  the  context  shows  some  other  meaning:  In  re  Railway,  3 
O.  N.  P.  fN.  S.)  501,  16  O.  D.  (N.  P.)  87. 

Whether  or  not  a  railroad  is  a  steam  railroad,  within  the 
meaning  of  the  statutes  of  Ohio  may  be  determined  not  only  by 
the  provisions  of  its  charter,  but  ev;dence  is  admiss-'ble  to  show 
how  it  is  constructed  and  operated  and  the  character  of  the  busi- 
ness it  is  engaged  in,  and  the  mode  and  manner  of  conducting 
such  business.  And  if  the  road  is  not  completed  and  in  operation, 
evidence  is  admissible  to  show  how  it  is  to  be  constructed  and 
operated,  and  the  character  of  the  business  it  is  to  engige  in,  and 
the  contemplated  mode  and  mnmier  of  conilucling  .such  business: 
In  re  Railway.  3  O.  N-  P.  (N.  S.)  551,  16  O,  D,  (N,  P.)  87. 


Rate  line  c 
boundary. 


Section  8746.  When  a  terminus  named  in  the  articles 
of  incorporation  is  a  county  upon  the  line  or  boundary  of  the 
state,  the  president  and  directors  of  the  company,  upon  the 
location  of  the  road  in  that  county,  shall  make  and  acknow- 
ledge a  certificate  definitely  fixing  the  location  in  such 
county,  and  file  it  with  the  secretarv  of  state.  (R.  S.  Sec. 
3271- ) 

.  Railway,  6  O.  C  C,  (N.  S.)  537,  15  O.  C. 

Section  8747.  By  a  resolution  adopted  by  a  majority 
of  its  board  of  directors,  at  a  meeting  thereof  duly  called 
for  the  purpose,  with  the  written  consent  of  three- fourths 
in  interest  of  its  stockholders,  a  company  may  change  the 
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line,  or  any  part  thereof,  and  either  of  the  proposed  termini, 
of  its  road.  No  change  shall  be  made  which  will  involve 
the  abandonment  of  any  part  of  the  road,  either  partly  or 
completely  constructed.  Any  subscription  of  stock  made 
upon  the  faith  of  the  location  of  the  road,  or  a  part  thereof, 
upon  a  line  abandoned  by  the  change,  shall  be  cancelled  at 
the  written  request  of  a  subscriber  who  has  not  consented 
thereto,  filed  wilh  the  secretary  or  other  chief  officer  of  the 
company  within  six  months  after  such  change.  (R.  S.  Sec. 
3272-) 


Fed.  am,  10  O.  F.  D.  640. 

If  iiL)  Statutory  provision  for  diaiiging  the  termini  of  the  rail- 
road is  in  force  whtn  a  subscription  is  made,  a  subsequent  change 
of  one  of  the  termini  discbarges  subscribers  to  the  slock  of  such 
railroad  corporation  who  do  not  acquiesce  in  such  change:  Railway 
V.  aiiot,  10  O.  S.  57. 

If  a  subscription  to  stock  is  made  when  by  statute  the  ter- 
mini of  the  railroad  may  be  change'd,  a  change  in  accordance  with 
such  statutory  provisions  does  not  discharge  the  subscribers,  in  the 
absence  of  an  express  stipulation  in  ilic  subscription  against  such 
change:  Jewelt  v.  Kailway,  Hi  O.  S.  601;  Armstrong  v.  Karshner, 
47  O.  S.  aT6. 

If  there  is  an  express  provision  in  the  contract  of  subscription 
against  a  change  in  tlie  termini  of  the  road,  such  change  discharges 
such  subscribers  unless  such  condition  is  waived;  Railroad  v.  Fisher, 
3U  O.  S.  330. 

A  railroad  company  authorized  to  change  the  location  of  its 
tracks,  on  account  ot  "difticulty  of  construction"  and  other  causes, 
may  do  so  at  any  time  before  the  construction  of  its  road  is  com- 
pleted at  the  point  where  the  change  is  made :  Atkinson  v.  Railroad, 
15  O,  S.  21  ( tollowing  and  approving  Mourehead  v.  Railroad,  17  O. 
340.) 

Where  a  railroad  company  has  received  from  private  parties, 
donatioi:s  of  lands,  subscriptions  of  stock,  and  payments  of  money, 
in  consideration  that  it  sliould  locate  its  road  at  a  particular  place, 
and  allow  private  side  track  and  warcliouse  privileges  in  connection 
Ihercttilh,  the  company  wiil  not  be  permilicJ  to  effectuate  a  change 
in  fact  (.thouyh  not  in  namej  of  tlic  line  of  its  road  away  from  such 
place,  by  gettniK  up  a  new  corporation  and  constructing  a  new  road 
parallel  with  its  old  one,  under  3  different  charter,  and  permitting 
Its  old  line  to  go  to  decay,  without  compensating  the  parties  with 
whom  it  has  contracted  as  aforci.iid:  Chapman  v.  Railroad,  6  O.  S, 
119. 

When  the  charter  of  a  railroad  company  merely  fixed  a  few 
points  through  which  the  road  is  to  pass  from  its  commencement  to 
its  terminus,  leaving  the  location  of  the  road  between  points  Speci- 
fied to  the  discretion  of  the  corporation,  the  railroad  company  nav- 
ing  once  located  the  road,  their  power  to  relocate  and  for  that  pur- 
pose to  apjjropriatc  property  of  an  individual  has  ceased :  Railroad 
V.  Naylor,  2  O.  S.  236. 

The  llth  and  I2th  sections  of  the  act  incorporating  the  Little 
Miami  Railroad  Company,  do,  not  confer  upon  the  company  a  right 
to  relocate  their  road,  after  completing  it  upon  the  first  location, 
and  to  condcnin  to  the  uses  of  the  r<)ad,  private  property ;  Moore- 
bead  v.  Railroad,  17  O.  340. 

If  a  special  act,  which  creates  a  corporation,  authorizes  it  to 
change  its  route,  and  subsequently  an  amendatory  act  gives  the  as- 
sent of  the  state  to  a  change  of  route,  such  amendatory  act  does  not 
confer  any  new  right  upon  the  railroad;  and  accordingly  the  board 
of  directors  can  exercise  such  power  without  securi 
the  stockholders;  Stewart  v.  Railroad,  14  O.  353. 
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A  change  in  the  line  of  a  railroad  which  is  made  for  a  short 
distance  only,  and  because  oi  special  necessity,  is  not  a  change 
within  the  scope  of  this  section;  Devou  v.  Interterminiil  Railwiiv, 
IS  O.  C.  D.  lia.  4  O.  L.  R.  313. 

The  statutes  of  Ohio,  which  regulate  the  extension  of  rail- 
roads were  enacted  for  the  protection  of  the  stockholders  rather 
than  for  the  protection  of  the  public :  Railway  v.  Taylor,  50  BulL  20. 

The  fact  that  the  terminus  of  a  railroad  is  designated  as  a  cer- 
tain municipal  corporation,  without  specifying  what  part  of  such 
municipal  corporation  is  to  be  the  terminus  does  not  prevent  such 
railroad  from  extending  its  line  within  the  limits  of  such  municipal 
corporation  so  as  to  secure  proper  terminal  facilities :  and  it  is  not 
necessary  to  comply  with  the  statutes  with  reference  to  the  extension 
of  a  railroad :  Railway  v.  Taylor,  50  BulL  20. 

If  the  track  of  a  railroad  corporation  is  extended  a  short  dis- 
tance beyond  the  terminal  station,  the  road  from  the  terminal  )ta- 
tion  to  the  end  of  the  track  is  to  be  regarded  as  a  switch ;  Trac- 
tion Co.  V.  Railway,  90  Fed.  148.  12  O.  F.  D.  157. 

If  the  line  of  a  railroad  is  extended,  such  extension  does  not 
authorize  any  changes  except  at  .such  terminus:  Works  v.  Rail- 
way, 5  McLean,  425,  Fed.  Cases,  18U46.  3  O.  F.  D.  101. 

A  siding  or  switch  constructed  by  a  railroad  company  to  ■ 
manufactory  at  the  expense  and  over  the  land  of  the  latter,  solely 
for  its  benefit  and  for  the  sole  purpose  of  affording  it  facilities  for 
receiving  and  shipping  freight,  and  under  an  agreement  silent  as  to 
the  length  of  time  it  is  to  remain,  may  not  be  maintained  by  the 
railroad  company  against  the  objection  of  the  owner  of  the  factory, 
the  agreement  so  far  as  the  right  of  the  railroad  company  is  con- 
cerned, being  merely  a  license  revocable  at  the  option  of  the  li- 
censor or  his  grantee :  Rodefer  v.  Railway,  72  O.  S.  272. 

nn  to  be  Section  8748.    When  such  change  is  made  it  shall  be 

'•"to,  described  in  such  resolution,  a  duty  authenticated  copy  of 
which,  under  the  seal  of  the  company,  shall  be  filed  with  the 
secretary  of  state,  and  by  him  recorded,  with  proper  refer- 
ence, on  the  record  of  the  articles  of  incorporation  of  the 
company.  When  so  filed,  such  change  shall  be  considered 
as  made,  and  be  as  valid  and  binding  as  if  the  chaiiged  line 
had  been  the  line  originally  described  in  the  articles.  (R. 
S.  Sec.  3273.) 

Cited:  Railroad  v.  Tod,  72  O.  S.  156;  Trust  Co..  v.  Railway, 
91  Fed.  699,  10  0.  F.  D.  646;  BickersUff  v.  Traction  Co.,  &  0.  L. 
R.  639. 

Section  8749,     When   such   company  has  issued  its 
25|™3.  mortgage  bonds  for  the  construction  of  its  road,  the  record 

of  the  mortgage  securing  them,  in  each  county  through  or 
into  which  the  changed  hne  of  the  road  passes,  shall  be  as 
effectual  to  create  a  lien  upon  the  changed  line  of  road, 
and  upon  the  property  of  the  company,  as  if  the  mortgage 
contained  a  complete  description  of  the  changed  line  and  of 
such  property.    (R,  S,  Sec.  3274.) 

Cited ;  Trust  Co.  v.  Railway,  91  Fed.  699,  10  O.  F.  D.  646. 

Section  8750.  When  a  company,  the  line  of  whose 
road  has  not  been  finally  located  in  whole  or  in  part,  finds 
it  necessary  in  order  to  avoid  dangerous  or  difficult  curves, 
grades,  or  dangerous  or  unsubstantial  grounds,  or  founda- 
tions, or  for  other  reasonable  cause,  to  pass  through  a  county 
not  named  in  the  articles  of  incorporation,  or  to  avoid.pas3- 
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ing  into  or  through  a  county  named  therein,  other  than  a 
county  in  which  a  terminus  of  the  road  has  been  fixed  by 
its  articles  of  incorporation,  or  in  which  is  located  a  town 
or  place  by  or  through  which  the  line  of  such  road  is  to 
pass,  its  president  and  directors,  or  a  majority  of  tliem,  under 
their  hands  and  seals,  may  make  a  certificate  declaring  such 
necessity,  the  cause  thereof,  and  name  therein  the  county, 
or  counties,  through  which  it  is  necessary  to  pass,  or  to 
avoid,  which  certificate  shall  be  acknowledged  and  certified, 
as  provided  in  chapter  one  of  this  title,  and  forwarded  to  the 
secretary  of  state.  A  copy  of  the  certificate,  duly  certified 
by  him  shall  be  evidence  of  the  facts  therein  stated.  Noth- 
ing herein  is  to  be  construed  to  authorize  the  abandonment 
of  any  part  of  the  company's  line  which  is  finally  located,  or 
a  change  of  the  general  route  of  the  line  of  such  road,  or 
the  terminal  points  named  in  tlie  articles  of  incorporation. 
(R.  S.  Sec.  3275.) 

Cited:  Gorrill  v.  Railway,  4.  O.  C  C  398,  2  O.  C  D.  «17; 
Bickerstaff  v.  Traction  Co.,  5  0.  L.  R.  639. 

The  corporation  laws  of  Ohio  require  that  the  names  of  coun> 
ties  be  set  forth  tlirougli  which  a  proposed  railway  is  to  be  ex- 
tended, but  do  not  require  that  the  townships  be  named ;  hence 
where  townships  are  named  it  is  mere  surplusage,  and  the  com- 
pany is  not  thereby  prevented  from  extending  tlie  road  into  other 
townships  located  in  the  cotuities  which  are  named  in  the  articles: 
Hayes  v.  Railway,  6  O.  C.  C  (N.  S.)  281,  Ili  O.  C  D.  3U6  (afliriuwl, 
without  report.  Railway  v.  Hayes.  Tl>  0,  S.  i'ib). 

The  statutes  of  Ohio  do  not  favor  of  change  in  the  location 
of  a  railroad,  even  if  the  right  of  eminent  domain  is  not  involved: 
Bickerstaff  v.  Traction  Co.,  5  O.  L.  R.  639,  63 -Bull.  Ii9. 

Under  this  section  authority  is  not  given  to  change  the  route 
of  a  railroad  on  the  ground  that  a  certain  town  on  the  original 
route  refuses  to  contribute  to  the  cost  of  the  railroad:  Works  v. 
Railway,  5  McLean,  425,  Fed.  Cases  ie046,  3  O.  F.  D.  101. 

If  no  statutory  provision  for  changing  the  termini  of  the  rail- 
road is  in  force  when  a  subscription  is  made,  a  subsequent  change 
of  one  of  the  termini  discharges  subscribers  to  Che  stock  of  such 
railroad  corporation  who  do  not  acquiesce  in  such  change:  Rail- 
way v.  Elliot,  lU  O.  S.  57. 

If  a  subscription  to  stock  is  made  when  by  statute  the  ter- 
mini of  the  railroad  may  be  changed,  a  cliauge  in  accordance  with 
such  statutory  provisions  does  not  discharge  the  subscribers,  in 
the  absence  of  an  express  stipulation  in  ihe  subscription  against  such 
change:  Jewelt  v.  Railway,  34  0.  S.  tiOl;  Armstrong  v,  Karsbner, 
47  O.  S.  276. 

Subscribers  to  the  capital  stock  of  a  railroad  company,  are 
not  released  from  the  obligations  of  their  subscriptions,  by  a  change 
afterward  made  in  the  line  of  the  road  under  this  section,  so  as  to 

fass  through  a  county  not  named  in  its  articles  of  incorporation, 
t  is  only  when  the  line  of  the  road  is  diverted  from  a  county  named 
in  the  articles  of  incorporation,  that  persons  who  subscribed  to  the 
capital  stock  of  the  company  on  the  tine  of  that  part  of  the  road  so 
changed,  are  released  from  the  obligations  of  their  subscriptions: 
Armstrong  v.  Karsbner,  47  O.  S.  27lj, 

If  there  is  an  express  provision  in  the  contract  of  subscrip- 
tion against  a  change  in  the  termini  at  the  road,  such  change  dis- 
charges such  subscribers  unless  such  condition  is  waived:  Rail- 
road V.  Fisher,  39  O.  S.  330. 

A  railroad  company  authorized  to  change  the  location  of  its 
tracks,  on  account  of  "difficulty  of  construction"  and  other  causes, 
may  do  so  at  any  time  before  the  construction  of  its  road  is  com- 
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pleted  at  the  point  where  the  change  is  made;  Atkinson  v.  Rail- 
road, 15  O.  S.  21  (following  and  approving  Moorehead  v.  Rail- 
road, 17  O.  310). 

Where  a  railroad  compaiiy  has  received  from  private  parties, 
donations  of  lands,  subscriptions  of  stock,  and  payments  in  money, 
in  consideration  that  it  should  locate  its  road  at  a  particular  place, 
and  allow  private  side  track  and  warehouse  privileges  in  connec- 
tion therewith,  the  company  will  not  be  permitted  to  effectuate  a 
change  in  fact  (though  not  in  name)  of  the  line  of  its  road  away 
from  such  place,  by  getting  up  a  new  corporation  and  constructing 
a  new  road  parallel  with  its  old  one,  under  a  different  charter, 
and  permitting  its  old  line  to  go  to  decay,  without  compensating 
the  parties  with  whom  it  has  contracted  as  aforesaid :  Chapman 
V.  Railroad.  6  O.  S.  119. 

When  the  charter  of  a  railroad  company  merely  fixes  a  few 
points  through  which  the  road  is  to  pass  from  its  commencement 
to  its  terminus,  leaving  the  location  of  the  road  between  the  points 
specified  to  the  discretion  of  the  corporation,  the  railroad  company 
having  once  located  the  road,  their  power  to  relocate  and  for  that 
purpose  to  appropriate  the  property  of  an  individual  has  ceased : 
Railroad  v.  Naylor,  2  O.  S.  235. 

The  11th  and  12th  sections  of  the  act  incorporating  the  Little 
Miami  Railroad  Company,  do  not  confer  upon  the  company  a  ri^ht 
to  relocate  their  road,  after  completing  it  upon  the  first  location 
and  to  condemn  to  the  uses  of  the  road,  private  property ;  Moore- 
head V.  Railroad,  17  O.  340. 

If  a  special  act,  which  creates  a  corporation,  authorizes  it  to 
change  its  route,  and  subsequently  an  amendatory  act  gives  the 
assent  of  the  state  to  a  chinge  of  route,  such  amendatory  act 
does  not  confer  any  new  right  upon  the  railroad;  and  accordingly 
the  board  of  directors  can  exercise  such  power  without  securing 
the  assent  of  the  stockholders :     Stewart  v.  Railroad,  14  O.  353. 

A  change  in  the  line  of  a  railroad  which  is  made  for  a  short 
distance  only,  and  because  of  special  necessity,  is  not  a  change 
within  the  scope  of  this  section :  Uevou  v.  interterminal  Railway, 
19  O.  C.  D.  113.  4  O.  L.  R.  313. 

The  statutes  of  Ohio,  which  regulate  the  extension  of  rail- 
roads were  enacted  for  the  protection  of  the  stockholders  rather 
than  for  the  protection  of  the  public ;  Railway  v.  Taylor,  50 
Bull.  ■20. 

The  fact  that  the  terminus  of  a  railroad  is  designated  as  a 
certain  municipal  corporation,  without  specifying  what  part  of  such 
municipal  corporation  is  to  be  the  term. mis  does  not  prevent  such 
railroad  from  extending  its  line  within  the  limits  of  such  muni- 
cipal corporation  so  as  to  secure  proper  terminal  facilities ;  and 
it  is  not  necessary  to  comply  with  the  statutes  with  reference  to 
the  extension  of   a   railroad:     Railway   v.  Taylor.  50   Bull.  20. 

If  the  track  of  a  railroad  corporation  is  extended  a  short 
distance  beyond  its  terminal  station,  the  road  from  the  terminal 
station  to  the  end  of  the  track  is  to  be  regarded  as  a  switch : 
Trust  Co.  V.  Railway,  90  Fed.  148,  12  O.  F.  D.  157. 

If  the  line  of  a  railroad  is  extended,  such  extension  does  not 
authorize  any  change  except  at  such  terminus:  Works  v.  Rail- 
way, 5  McLean,  425,  Fed,  cases,  18040,  3  O.  F,  D.  101. 

Section  8751.  \\'hen,  under  the  preceding  section,  a 
company's  line  of  road  is  diverted  from  a  coimty  named  in 
the  articles  of  incorporation,  it  shall  be  liable  to  any  person 
owning  land  in  the  county  for  damages  caused  by  the  change" 
or  diversion.  All  subscribers  lo  the  capital  stock  of  the  com- 
pany, on  the  line  of  that  part  of  its  road  so  changed,  shall 
be  released  from  all  obligation  to  pay  their  subscriptions, 
(R.  S.  Sec.  3276.) 


Cited:    BickersiafI  v.  Traction  Co.,  6  0.  L.  R,  61 
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Subacribtrs  to  the  capital  slock  of  a  railroad  company,  are 
not  released  from  the  obligations  of  their  subscriptions,  by  a  change 
afterwards  made  in  the  line  of  rond  under  G.  C.  S7S0,  so  as  to 
pass  through  a  county  not  named  in  its  articles  of  incorporation. 
It  is  only  wheii  the  line  of  the  road  is  diverted  from  a  county 
named  in  the  articles  of  incorporation,  that  persons  who  subscribed 
to  the  capital  stock  of  the  company  on  the  line  of  that  part  of  the 
road  so  changed,  are  released  From  the  obligations  of  their  sub- 
scriptions :     Armstrong  v.  Karshner,  47  O.  S,  ;i70. 

SiiiTiON  8752.  Saving  the  rights  of  infants,  lunatics,  umiiatiaai 
an{l  persons  imprisoned,  for  six  months  after  their  disability  forli'mSM 
is  removed,  no  action  shall  be  brought  for  damages  caused 
by  such  change  or  diversion,  tinless  it  is  begun  within  six 
months  from  the  filing  of  the  certificate  therefor  with  the 
secretary  of  state,  and  the  publication  of  notice  thereof  by 
the  company,  for  four  consecutive  weeks,  in  some  newspaper 
printed  in  such  county.     (R.  S.  Sec.  3276.) 

Cited :    Bickerstaff  v.  Traction  Co.,  5  O.  L,  R.  539,  53  BulL  29. 

Section  8753.  For  the  purpose  of  avoiding  annoyance  chuue  at  i 
to  public  travel,  or  dangerous  or  difficult  curves  or  grades,  S^|°  " 
or  unsafe  or  unsubstantial  grounds  or  foundations,  or  when 
the  roadbed  has  been  injured  or  <lestroyed  by  the  current 
<)f  a  river,  water-course,  or  other  unavoidable  or  reasonable 
cause,  a  company  may  change  the  location  or  grade,  of  any 
portion  of  it-;  road,  but  shall  not  depart  from  the  general 
route  prescribed  in  the  articles  of  incorporation.  (R.  S. 
Sec.  3277.) 

Cited  :     Bickerstaff  v.  Traction  Co..  5  O.  L.  R.  539.  53  Bull.  29. 

This  section  docs  not  make  provision  for  crossing  a  street 
within  the  limiti  of  a  mfmicipal  corporation:  R.iilway  v.  Elyria, 
6!"  O,  S,  414  (affirming  and  modifvin?  Elyria  v.  Railway.  13  O.  C. 
D.  4P2.  which  on  appeal,  affirmed  Eiyria  v.  Railway,  13  O.  D.  (N. 
P.)  609).  __ 

A  railroad  companv  .iiithnrizcd  to  change  the  location  of  its 
track,  on  account  of  "diflicnlly  of  construction"  and  other  causes, 
may  do  so  at  any  time  before  the  construction  of  the  road  is  com- 
pleted at  the  point  where  the  change  is  midc:  .Atkinson  v.  Rail- 
road. 15  O.  S.  21  {following  and  approving  Moorehead  v.  Rail-  ■ 
road,   17  O.  340). 

A  railroad  company  has  power  to  condemn  land  for  new  side 
tracks,  leading  from  the  main  road  to  its  depot  buildings,  when- 
ever thev  become  necessary  in  the  proper  management  and  opera- 
tion of  the  road:     Railway  v.  Daniels.  16  O.  S.  390. 

This  section  does  not  authorize  a  complete  change  of  route: 
Chapman   v.   Railroad,  6  O.   S.   120. 

Sections  II  and  12  of  the  act  incorporating  the  Little  Miami 
Railroad  Company,  do  not  confer  upon  the  company  a  nght  to  re- 
locate their  road,  after  completing  it  upon  the  first  location,  and 
to  condemn  to  the  uses  of  the  road,  private  property.  Moorehead 
V.  Railroad,   17  O.  340. 

When  the  charter  of  a  railroad  company  merely  fixes  a  few 
points  through  which  the  road  is  to  pass  from  its  commencement 
to  its  terminus,  leaving  the  location  of  the  road  between  the  points 
specified  to  the  discretion  of  the  corporation,  the  railroad  company 
having  once  located  the  ro.id,  their  power  to  relocate  and  for  that 
purpose  to  appropriate  the  property  of  an  individual,  has  ceased; 
Railroad  v.  Naylor,  2  O.  S.  230. 
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Judicial  determination  as  to  the  necessity  of  a  change  of  loca- 
tion or  grade  for  the  purposes  mentioned  tn  this  section  is  not 
necessary  except  where  it  is  sought  to  appropriate  realty  to  make 
such  change:  Commissioners  v.  Railway,  11  O.  C.  C  (N.  S.) 
419,  12  O.  C-  D.  805. 

In  making  a  change  of  grade,  the  course  of  a  highway  may 
■  be  diverted  for  the  purpose  of  avoiding  annoyance  to  the  public 
or  a  dangerous  or  difficult  grade  or  curve ;  Commissioners  v.  Rail- 
way, 11  O.  C  C  (N.  S,)  419,  12  O.  C  D.  805, 

Appropridtion  SECTION  8754.     For  the  purpose  of  making  any  such 

nuke'nidi'        change,  the  cotnpany  shall  have  all  rights,  powers,  and  priv-  . 
tbioae.  ileges  to  enter  upon  and  appropriate  lands,  and  make  sur- 

veys necessary  to  effect  it,  upon  the  terms,  and  subject  to 
the  obligations,  rules,  and  regulations  prescribed  by  law,  ex- 
cept that,  when  it  is  necessary  to  appropriate  property  for 
such  change,  the  appropriation  may  be  had,  if  the  probate 
court,  in  the  proceedings  instituted  therefor,  finds  that  it  will 
conduce  to  the  interests  of  the  company  and  the  public,  and 
that  the  property  and  rights  of  those  owning  real  estate 
along  the  portion  of  the  road  to  be  affected  by  the  change 
will  not  be  unreasonably  injured  thereby.  (R.  S.  Sec. 
3278.) 

Cited :    Bickerstaff  v.  Traction  Co.,  6  O.  L.  R.  539,  53  Bull.  29. 

This  section  does  not  enable  a  city  to  contract  with  a  railroad 
tor  the  use  of  a  street,  since  it  relates  to  a  roadbed  at  other  points 
on  its  line :  Railway  v.  Elyria,  69  O.  S,  414  (affirming  and  modi- 
fying Elvna  V.  Railway,  13  O-  C.  D.  41=3.  which,  on  appeal,  affirmed 
Elyria  V.'  Railway,  12  O.  D.  (N.  P.)  609). 

No  judicial  interpretation  is  necessarv  under  this  section,  to 
authorize  a  railwsv  company  to  chanije  the  grade  of  its  line  in 
order  to  avoid  difficult  grades  or  curves,  the  presumption  being 
that  the  company  would  not  undertake  an  expensive  improvement 
unless  the  change  is  necessary,  but  where  an  appropriation  of  land 
is  required  in  order  to  make  the  proposed  change,  proof  should  be 
made  to  the  court  as  to  the  necessity  of  the  chunge:  Commis- 
sioners V.  Railway.  11  O,  C,  C  (N,  S,1  419.  12  O,  C.  D.  805. 

Damage!  by  SECTION  8755.     When  the  location  is  changed  after  the 

duRge  afier     road  has  been  use<l  for  transportation  of  persons  and  prop- 

eomp  tioo.        Qj^y_  the  company  shall  be  liable  for  all  damages  occasioned 

■  by  the  change  to  the  owner  of  the  land  upon  which  the  road 

was  first  constructed.     (R.  S.  Sec.  ,1278.) 

Extoisioa  of  SECTION  8756.     A  company  organized  for  the  purpose 

oH!er'°iut«.  of,  constructing  a  railroad  to  the  boundary  line  of  this  state. 
may  extend  its  road  into  and  through  an  adjoining  state 
under  the  regulations  which  may  he  prescribed  by  such  state. 
The  rights,  powers,  and  privileges, of  the  company  over  the 
extension,  in  the  construction  and  use  of  its  road,  and  in  con- 
trolling the  property  and  applying  the  money  and  assets 
thereon,  shall  be  the  same  as  if  the  road  were  built  wholly 
within  this  state,     CR.  S.  Sec.  3279,) 

A  foreign  railroad  corporation,  by  merely  leasing,  possessing, 
and  operating  in  this  state,  the  property  of  a  domestic  railroad 
corporation,  does  not  thereby  become  an  Ohio  corporation,  nor 
such  citizen  of  the  state:     Railroad  v.  Cary.  23  O,  S.  208- 
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Section  8757.  A  company  may  construct  branches  cmumiciioa 
from  the  main  line  to  towns  or  places  within  the  limits  of  {^i'*"'*' 
■  a  county  through  or  into  which  its  road  passes,  or  to  a  con- 
nection with  any  railroad  within  this  state,  or  to  any  coal  or 
other  mine,  stone-quarry,  plastic-clay,  pottery-clay  and  fire- 
clay pits  or  banks,  ore  or  shale  banks,  if,  at  a  meeting  of  the 
stockholders  called  for  that  purpose,  the  hohlers  of  a  ma- 
jority of  the  capital  stock  of  the  company,  by  a  vote,  in 
person  or  by  proxy,  so  determine.  Upon  such  determination, 
the  president  and  directors  shall  make  and  acknowledge  a 
certificate  setting  forth  the  facts,  and  file  it  with  the  secre- 
tary of  state.     (R.  S.  Sec.  3280.) 

Cited:     Trust  Co.  v.  Railroad.  90  Fed.  148,  12  O.  F.  D.  157. 

For  the  scope  of  this  section,  see  Works  v.  Railway,  5  Mc- 
Lean. 425,  Fed.  Cases  18046,  3  O.  F.  D.   101. 

The  filinjt  of  the  certificate  herein  referred  to  with  the  secre- 
tary of  slate  is  a  condition  precedent  lo  the  right  to  appropriate 
property  for  the  construction  of  a  bratich  road:  Railway  v.  Tod, 
72  O.  S.  156. 

A  grant  of  power  to  a  railroad  companjr  to  locate  and  con- 
struct branches  to  its  main  road,  doej  not  include  authority  to 
purchase  the  railroad  of  another  company  constructed  under  a 
different  charter:    Campbell  v.  Railroad,  23  O.  S.  168. 

An  "industrial"  track,  branching  from  a  belt  railway  and 
leading  to  a  large  plant  about  one  mile  distant,  which  track  the 
belt  railway  company  expects  to  use  in  the  ordinary  course  of  its 
business,  is  not  a  branch  track  within  the  provisions  of  this  stat- 
ute:    State  V.  Railway,  1   O.  C.  C.   (N.   S.)   513,  14  O.  C.   D.  321. 

Section  8758,  Upon  any  railroad  in  this  state,  elec-  EiKtricitr  — 
tricity  may  be  used  as  a  motive  power  in  the  propulsion  of  ""^'«  p*"^- 
cars.  But  before  a  line  of  poles  and  wires  may  be  con- 
structed through  or  along  the  streets,  alleys,  or  public 
grounds  of  a  municipal  corporation,  plans  of  the  construc- 
tion must  be  submitted  to  and  approved  by  its  council,  {gi 
V-  397  §  l) 

Cited:  Weber  v.  Railway.  13  O.  D.  (N.  P.)  194;  In  re  Rail- 
way, a  O.  N.  P,  (N.  S.)  561.  16  0.  D.  (N.  P.)  87. 

While  hamlets  were  in  existence,  the  term  "council"  included 
the  trustees  of  a  hamlet:  Annexation  of  Newburgh,  15  O.  C.  C. 
TS.  fi  O.  C.  D  24. 

Whether  a  given  railway  is  a  commercial  or  interurban  road 
must  be  determined  from  its  method  of  operation  and  the  char- 
acter of  business  which  it  carries  on,  and  not  exclusively  from 
its  charter,  and  a  road  which,  prior  to  the  advent  of  electricity  as 
a  motive  power,  was  chartered  a!  a  steam  or  commercial  road,  and 
was  built  and  operated  for  a  considerable  period  as  a  narrow  gauge 
steam  road,  but  was  subsequently  electrified  and  is  now  operated 
in  all  respects  as  an  interurban  road,  will  be  regarded  for  pur- 
poses of  taxation  under  the  excise  tax  law  as  an  interurban  rather 
than  a  steam  road:  Railroad  v.  Poland.  10  0.  N.  P,  (N,  S.)  617. 

This  and  other  similar  sections  show  that  the  legislature  re- 
gards interurban  railways  as  railroads  within  the  meaning  of  G. 
C.  3763 :  and  accordingly  such  interurban  railway  may  be  required 
hv  municipal  ordinance  to  light  street  crossings:  Ottawa  v.  Rail- 
wav.  13  O.  C.  C.  (N,  S.)  -Wl.  22  O.  C.  D.  1!)7  (following  State  v. 
Cleveland.  83  O.  S.  61). 

One  who  throws  a  stone  at  an  interurban  railway  may  be 
punished  under  G.  C.  12407  which  forbids  throwing  "a  stone  *  •  • 
at  a  railroad  car  •  •  •  or  street  railway  car" ;  State  v.  Cleveland, 
83  O.  S.  61. 
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Appropriation  SECTION  8759.     A  Company  Or  municipal  corporation 

npmn''for*°'^  which  owns  OF  Operates  a  railroad  may  enter  upon  any  land 
uamiiuiion  for  the  purposc  of  examining  and  surveying  its  railroad  line, 
■n  •uivey.  ^^^  appropriate  so  much  thereof  as  is  deemed  necessary  for 
its  railroad  including  necessary  side-tracks,  depots,  work- 
shops, round-houses,  and  water-stations,  material  for  con- 
struction, except  timber,  a  right  of  way  over  adjacent  lands 
sufficient  to  enable  it  to  construct  and  repair  its  road  and  the 
right  to  conduct  water  by  aqueducts  and  to  make  proper 
drains.     (R.  S.  Sec.  3281.) 

I.    Cited.  VI.  Purpose  for  which  prop- 
II.     Constitutionality.  erty     may     be     appro- 
Ill.     Construction.  priated. 
IV.     Character  of  interest  ac        VII.  Effect. 

quired.  VIII.  Procedure, 

V.     Property  which    may  be          IX.  Abandonment. 

appropriated.  X,  Estoppel. 


IT.      CoNSTITfT' 

That  the  lefcislature  may  autliorize  a  railroad  corporation  to 
enter  upon  land  for  the  purpose  of  examination  and  survey  with- 
out compensation  for  such  entrj'.  see  Ward  v.  Railway,  1  Dec. 
Rep,  553,  10  W.  L.  J.  365. 

III.    Construction. 

A  prant  of  the  power  of  eminent  domain  is  strictly  con- 
strued :  Currier  v.  Railroad.  11  O.  S.  228 :  Moorehead  v.  Railroad, 
17  0.  340;  Atkinson  v.  Railroad,  IS  O.  S.  21;  Coal  Co.  v.  Wigh- 
ton.  19  O.  S.  .Wll;  Piatt  v.  Pennsvlvania  Co..  «  O.  S.  228;  Rail- 
way V.  South,  78  O.  S.  !0. 

Authority  granted  lo  a  minin«  corporation  to  construct  a  rail- 
road from  its  mine  to  another  railroad  does  not  carry  with  it  the 
power  of  eminent  rinmain  bv  necessary  implication:  Coal  Co.  v. 
Wighton,  19  O.  S.  560. 

A  municipal  corporation  may  aulhoriite  a  railroad  to  lav  a 
switch  upon  a  street  and  hranc^es  therefrom  to  the  adjoining  prop- 
erty ;  Railway  v.  Gncirnati.  9  Dec.  Rep.  G!)5.  It,  Bull.  ml. 

IV.    Character  of  Interest  Acquired. 

Whether  the  interest  actjiiircd  is  a  fee  conditional  or  an  ease- 
ment was  a  question  upon  which  the  court  declined  to  pas?S  in  Gar- 
lick  V.  Railway,  67  O.  S.  223. 

It  was  said  in  Raihvav  v.  Garlick.  20  O.  C.  C.  .561.  11  O.  C.  D. 
337  (affirmed,  without  report.  Garlick  v.  Railway.  66  O.  S,  638'» 
that  on  appropriation  of  realtv  a  railroad  ncrjuircd  a   fee  absolute, 

A  railroad  by  approprialion  procecdinRs  and  by  constructing 
a  railroad  upon  part  of  tbe  realty  thus  appropriated  acquires  such 
an  interest  that  it  may  sell  part  of  its  riijht  of  way  to  another  rail- 
road without  abandoning  such  right  of  wav  as  a  matter  of  law : 
Garlick  V.  Railway,  C7  O.  S.  223. 

In  earlier  cases,  however,  a  sale  bv  a  railroad  of  part  of  its 
right  of  way  to  another  railroad  was  said  to  operate  as  an  abandon- 
ment :  Piatt  V.  Pennsylvania  Co..  43  O,  S.  228 ;  Pennsylvania  Co.  v, 
Piatt,  47  O.  S.  336. 

Land   which   i.s   appropriated   by   a   railroad   is   subiect   to   the 

nf  ™   :..A^^ — t  — ; — (   ,|,|,],   railroad;   Stewart  v.   Railway,  S3 
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Kcalty  which  a  railri)atl  corporation  has  appropriated  for  its 
right  of  way  and  for  a  depot,  and  which  it  uses  lor  such  purposes 
is  "land"  so  that  such  railway  is  a  land  owner  within  the  mean- 
ing of  the  statute  which  authorizes  county  commissioners  to  con- 
struct roads  on  a  petition  of  the  majority  of  the  resident  land- 
owners ;  Railway  v.  Commissioners,  19  O.  S.  atiSt. 

Before  the  present  constitution  or  hefore  the  enactment  of  46 
V.  40,  a  conveyance  l>y  a  municipal  corporation  to  a  railroad  of  the 
perpetual  use  of  the  street,  without  reserving  any  right  to  the 
municipal  corporation  to  revoke  such  Krant,  conveyed  a  perpetual 
easement  to  such  railwav:  Cleveland  v.  Railway,  93  Fed.  113,  12 
().  F.  D,  4t)0. 

V.    Propebtv  Which  May  he  AppROPkiAiui. 
This   sei^-tion   applies   only   i 
hori/e   the  board  of   public   ' 
ailroad   the   riglit   tu   lay   a   track   and   to   operate   a   railroad   ( 
the  benne  bank  of  a  canal  belonging  to  the   5tate:   State,  ex   rcl., 
\;  Railway,  UT  O,  S.  157. 

"Land"  as  used  in  this  section  includes  all  the  rights  and 
interests  which  owners  may  have  in  land,  and  which  it  is  necessa^ 
to  take  for  the  purposes  of  a  railroad  as  defined  by  the  statute.  It 
includes  a  lot  owner's  interest  in  a  street:   Railway  v.   Pouchet,  4 

0.  C.  C.  187,  i  O.  C.  U.  4!y  (affirmed,  without  report.  Railway  v. 
Puchet,  .Jl  O.  S.  dllj. 

in  a  proceeding  to  appropriate  realty  by  a  railroad,  the  fol- 
lowing description  is  held  to  be  siifticicnt :  "Fifty  feet  wide  on  each 
side  of  said  railroad  as  last  conveyed  through  subdivision  lots  Nos. 

1,  2,  'i  and  4,  fractional  section  iN'o.  1  of  township  10,  south  o£ 
range  i,  east,  commencing  on  the- nortli  bounds  thereof,  thence  wes- 
terly and  southerly  on  and  near  the  boundaries  thereof  to  a  point 
in  the  west  line  of  said  No,  4,  near  the  northwest  corner,  also  lots 
Xos.  11,  13,  l.f.  14  and  15  of  the  subdivision  of  river  tract  No.  87, 
in  said  county" ;  Railway  v.  Prentice,  lit  O.  S.  373. 

Kcstriclions  in  a  deed  are  binding  upon  a  public  service  cor- 
poration having  the  power  of  eminent  domain,  as  well  as  upon  an 
individual,  and  before  a  railroad  corporation  can  obtain  a  lot 
charged  with  such  a'  restriction  it  must  obtain  by  purchase  or  con- 
demnation, the  title  of  the  owner  of  such  interest  therein :  Kuebler 
V.  Railway,  io  O.  N.  P.  (X.  S)  3«.j,  .iO  O.  D.  (.X.  P.J  525. 

If  a  railroad  appropriated  land  which  had  been  appropriated 
by  a  canal  company,  the  original  owner,  who  recognizes  such  ap- 
propriation as  an  existing  iact,  and  who  brings  an  action  against 
the  railroad  company  to  recover  damajjcs  for  such  appropriation, 
may  recover  the  full  value  of  the  lands,  if  any,  taken  by  the  rail- 
road company,  and  not  covered  by  the  former  appropriation  of  the 
canal  company ;  and  also  compensation  for  the  additional  burdens 
upon  his  realty  caused  by  such  change  of  use  which  is  not  common 
to  the  general  pubhc:  Hatch  v.  Railroad,  18  O.  S.  92. 

Statutory  authority  to  the  trustees  of  Ihe  insane  asylum  to 
consent  to  ihe  construction  of  a  railway  through  the  asylum 
grounds  is  exhausted  by  one  exercise:  Stale  v.  Railway,  3  O,  N.  P. 
(.\.  S.)  2.tl,  15  O.  D.  (.\.  P.)  728, 

;\s  to  the  power  of  a  railway  to  appropriate  streets,  sec  Rail- 
way v.  Spring  Grove  Avenue  Co,,  9  Dec.  Rep.  625,  15  Bull.  384. 

VI.    Pt;BPo;.K  FOR  Which  Propekty  May  be  Appkophiated. 

The  construction  of  a  depot  for  a  railway  is  a  public  purpose 
for  which  the  legislature  may  authorize  a  railway  corporation  to 
appropriate  realtv  :  Giesy  v.  Railway,  4  O.  S.  308. 

Realty  may  be  appropriated  for  a  side  track:  Railway  v.  Dan- 
iels, 16  O.  5.  3'Ml ;  Railway  v.  Spring  Grove  Avenue  Co.,  9  Dec. 
Rep.  625,  15  Bull.  384. 

An  "industrial"  track,  branching  from  a  belt  railway  and  lead- 
ing lo  a  large  plant  about  one  mile  distant,  which  track  the  belt 
railway  company  expects  to  use  in  the  ordinary  course  of  its  busi- 
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ness  as  a  commuu  carntr  oi  persons  and  properly,  is  for  a  public 
use,  and  is  a.  "side-track"  within  the  meaning  of  this  section;  and 
the  power  of  eminent  domain  may  be  invoked  for  the  condemnation 
of  a  right  of  way  for  said  tracks:  State,  ex  rel.,  v.  Railway,  1  O.  C. 
C.  (N.  S,)  513,  14  O.  C.  D.  321. 

That  a  railroad  company  could  not  appropriate  realty  for  the 
purpose  of  a  wharf,  see  Iron  Railway  v.  Ironton,  19  O.  5.  299. 

A  railroad  may  appropriate  land  for  the  purpose  of  placing 
thereon  dirt  which  is  removed  from  a  cut,  or  for  constructing  a 
sloping  embankment  to  support  the  track :  Railroad  v.  Hinkle,  1  O. 
N.  P.  63,  1  O.  D.  (N.  P.)  682. 

The  question  of  the  location  of  the  road  with  reference  to 
the  necessity  for  appropriating  realty  therefor  is  primarily  within 
the  discretion  of  the  railroad  corporation:  Interterminal  Railroad 
V.  Murray.  1  O.  N.  P.  (N.  S.)  301. 

A  railroad  company  may  extend  its  terminus  into  a  municipal 
corporation  for  the  purpose  of  securing  better  terminal  facilities : 
Cincinnati  v.  Trustees,  1  O.  N.  P.  (N.  S.)  361.  14  O.  D.  (N.  P.)  466. 

Land  can  not  be  appropriated  indirectly  for  a  railroad  by  hav- 
ing a  municipal  corporation  seek  to  appropriate  it  ostensibly  for  a 
public  street:  Morehouse  v.  Norwalk,  8  Dec.  Rep.  199,  6  Bull.  267. 

VII.    Effect. 

If  appropriation  proceedings  have  been  properly  brought,  the 
proper  owner  is  thereby  deprived  oi  his  right  of  action  at  common 
law   for  damages:   Hueston  v.  Railway,  4  O.   S.  685. 

Appropriation  proceedings  bar  the  right  of  dower  of  the 
spouse  of  the  owner  of  the  realty  -appropriated:  Railway  v.  Jones, 
3  Dec.  Rep.  219,  5  Gaz.  5. 

VIII.    Procedure. 
If  a  railroad  company  has  in   fact  taken  possession  of   realty, 
and  used  it   for  railroad   purposes,  the  owner  thereof   may  compel 
the  appropriation  of  such  realty:  Railroad  v.  Williams,  35  O.  S.  168. 

If  a  railroad  corporation  occupies  realty  for  its  right  of  way 
under  an  oral  agreement  with  the  property  owner,  and  the  railway 
does  not  perform  such  agreement,  the  property  owner  may  at  any 
time  within  twenty-one  years  maintain  an  action  to  compel  the  rail- 
way to  appropriate  such  realty,  or  he  may  tender  a  conveyance 
thereof  to  the  railway  and  demand  compensation  therefor :  Fncs  v. 
Railway,  56  O.  S.  135. 

In  order  to  appropriate  realty,  it  is  necessary  that  the  railway 
corporation  be  unable  to  agree  with  the  owner  thereof  as  to  the 
compensation  to  be  paid  therefor:  Powers  v.  Railway,  33  O,  S.  429; 
Interterminal  Railroad  v.  Murray,  I  O.  N.  P.  (N.  S.)  301. 

Appropriation  proceedings  may  be  dismissed  by  the  railroad 
corporation  at  any  time  before  the  case  is  submitted  to  the  jury; 
Railway  v.  Marshall,  II  O.  S.  497. 

Error  may  be  brought  in  appropriation  proceedings:  Railway 
V.  Sullivant,  5  O.  S.  276;;  Railway  v.  Hopkins.  19  O.  S.  279. 

IJC.    Abandonment. 

The  sale  of  a  part  of  its  right  of  way  by  one  railway  company 
to  another  for  railway  purposes  is  not  an  abandonment  thereof  by 
such  vendor;  Garlick  v.  Railway.  67  O.  S.  223.  The  opposite  view 
was  expressed  in  Pennsylvania  Co,  v.  Piatt,  47  O.  S.  366,  and  in 
Piatt  V.  Pennsylvania  Co.,  43  O,  S,  228. 

The  sale  to  a  railway  for  railway  purposes  of  land  appropriated 
by  a  canal  company  for  cana!  purposes  is  not  an  abandonment: 
Hatch  V.  Railroad,  18  O.  S,  92. 

The  lease  of  a  railway  is  not  an  abandonment  thereof:  Inter- 
terminal Railway  v.  Murray,  1  O.  N'.  P.  (.\'.  S.)  301. 

The  fact  that  a  railway  company  for  more  than  fifty  years  has 
owned  a  hundred  foot  right  of  way  without  using  it  except  by 
a  single  track  in  the  center  thereof,  does  not  justify  the  assumption 
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that  the  unusued  portion  has  been  abandoned,  nor  can  abandonment 
be  established  by  evidence  that  the  railway  company  has  granted 
to  a  pipe  line  company  the  right  to  maintain  a  pipe  line  along  the 
right  of  way  for  a  period  of  five  years,  with  the  right  reserved  to 
annul  the  license  at  any  time  the  space  may  be  needed  for  railroad 
purposes:  Hawkins  v.  Pipe  Line  Co.,  6  O.  N.  P.  (N.  S.)  553,  16 
O.  D.  (N.  P.)  833. 

Where  the  evidence  shows  that  the  plaintiff  who  is  not  an 
abutting  owner,  purchased  the  fee  of  a  small  section  of  a  railroad 
right  of  way  for  the  sole  purpose  of  taking  advantage  of  the 
necessities  of  a  pipe  line  company  by  enjoining  them  from  using 
the  right  of  way  in  laying  their  pipe  line,  an  injunction  will  be 
denied  on  the  ground  that  the  plaintiff  does  not  come  into  court  with 
clean  hands:  Hawkins  v.  Pipe  Line  Co.,  6  O.  N.  P.  (N.  S.)  553,  16 
O,  D.  (N.  P.)  333. 

X.  Estoppel. 

A  property  owner  who  makes  no  objection  to  the  construction 
of  a  railroad  over  his  realty  can  not  subsequently  recover  possession 
thereof,  althouah  he  mav  recover  compensation  therefor:  Goodin 
V.  Canal  Co..  18  O.  S.  !69. 

Since  a  municipal  corporation  can  not  grant  to  a  railroad  cor- 
poration the  right  to  make  a  permanent  use  of  a  street  in  such  a 
way  as  to  ejccliide  the  public  therefrom,  the  failure  of  the  city 
solicitor  promptlv  to  bring  an  action  to  prevent  such  use  does  not 
operate  as  an  estoppel:  Railroad  v.  Cincinnati,  76  O.  S.  4RI  (affirm- 
ing Railroad  v.  Cincinnati.  4  O.  N.  P.  (N.  S.)  4S7,  17  O.  D.  (N.  P.) 
68!t,  which  affirmed  Cincinnati,  v.  Railroad,  4  O.  N.  P.  (N.  S.)  217, 
16  O,  D.  (N.  P.)  628). 

For  the  appropriation  of  realty  by  a  private  corporation,  s*« 
G.  C  11038  to  11091. 

Section  8760.     The  appropriation  of  private  property   Canpcnutlon 
providerl  for  in  the  next  preceding  section,  shall  not  be  made   ipprSJJff^ 
until  full  cotnpensation  therefor,  irrespective  of  any  benefit 
from  any  itnprovement  proposed  by  such  company  or  muni- 
cipal corporation,  is  made  in  money,  or  secured  to  the  owner 
by  deposit  of  money  for  him.     (  R.  S.  Sec.  3281.) 

Where  a  railroad  company  enters  upon  land  under  color  of 
a  proceedinc  in  the  probate  court  to  approoriate  the  same,  without 
first  making  compensnlion  in  money,  or  first  securing  it  by  a  de- 
posit of  money,  and  cnnstnicts  tliereon  a  railroad  track,  and  com- 
mences to  run  its  cars  along  the  same,  after  which  the  owner 
obtains  a  reversal  of.  the  proceedinn;,  and  commences  an  action  to 
recover  possession  of  the  land,  the  mere  fact  of  dehy,  without 
proof  of  knowledge  or  of  acquiescence  in  the  acts  of  the  company. 
will  not  eston  the  owner  from  maintaining  such  action :  Bothe 
V.  Railroad.  37  O.  S.  147. 

Where  land  is  appropriated  for  a  public  ase,  a  compensatory 
not  a  speculative  remuneration  is  guaranteed  by  tht  law  for  land 
taken,  and  fnr  Ibe  d.image  occasioned  thereby  to  the  remainder  of 
the  premises.  The  difference  in  the  value  of  the  owner's  property, 
with  the  appropriation  and  that  without  it,  is  the  rule  of  com- 
pensation. This  difference  must  be  ascertained  with  reference  to 
the  value  of  the  property  in  view  of  its  present  character,  situa- 
tion and  surroundings.  It  can  not  be  enhanced  by  proving  facts 
of  a  contingent  and  prospective  character,  such  as  the  probable 
rents  that  may  be  derived  from  the  property,  or  its  special  value 
as  a  prospective  monopoly  of  a  roadway  to  the  adjoining  lands  of 
other  persons:     Powers  v.  Railway.  .33  O.   S.  429. 

Prior  to  the  present  constitution,  the  benefits  had  to  be  de- 
ducted from  the  damages  i     Railway  v.  Simpson,  5  O.  S.  25L 

Interest  upon  the  value  of  realty  may  be  allowed  from  the 
lime  that  the  railroad  takes  possession  thereof:  Railway  v.  Kofe- 
lenti.  21  0.  S.  3M. 
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If  one  railway  corporation  seeks  to  appropriate  a  ri^ht  of 
way  so  as  lo  cross  the  tracks  of  another  railway  corporation  at 
grade,  the  owner  of  such  track  is  entiiled  to  compensation  for  the 
,  property  or  interest  therein  which  is  actually  appropriated,  and  for 

the  consequential  damages  which  are  the  direct  and  proximate 
conse<]uence  of  the  appropriation,  but  it  can  not  have  included 
therein  the  joint  expense  of  maintaining  such  crossing,  which  is 
fixed  by  statute,  nor  can  it  have  included  the  detention  of  trains 
and  the  loss  of  future  business :     Railway  v.  Railway,  30  O.  S.  604. 

If  land  has  been  anpropriated  for  cami  purposes,  and  such 
land  is  subsequently  taken  by  a  railway  for  railway  purposes, 
the  owner  of  the  fee  simple  who  brings  an  action  aRainst  the 
railway  company  for  damages  may  recover  the  full  value  of  the 
land,  if  any,  which  was  taken  by  the  railway  company  and  not 
covered  bv  the  former  appropriation,  by  the  canal  company;  and, 
also,  a  full  and  fair  compensation  for  such  additional  burdens  and 
inconveniences,  not  common  to  the  general  public,  as  accrue  to  him 
and  his  entire  tract  on  which  the  easement  is  imposed,  by  reason 
of  the  change  of  uSes  to  which  the  lands  appropriated  have  been 
subjected:     Hntch  v.  Railroad.  18  O.  S,  92. 

The  rightful  owner  of  a  canal  company  over  the  canal,  in 
the  absence  of  any  statute  or  contract  to  limit  it,  being  exclusive, 
any  use  of  the  waters  of  the  canal  for  purposes  of  navigation,  or 
for  watering  stock,  by  the  owner  of  the  fee  simple  of  the  lands 
intersected  by  it,  heing  a  matter  of  sufferance,  and  not  of  right, 
the  loss  of  these  conveniences,  by  reason  of  the  chanjae  of  use 
above  mentioned,  do  not  constitute  an  element  to  be  reckoned  in 
estimating  the  amount  of  his  compensation.  For  is  such  owner  en- 
titled, in  such  action,  to  recover  on  account  of  increased  danger 
from  fire  to  his  buildings  or  other  structures,  by  rea-^on  of  the 
change  of  use  aforesaid,  unless  the  proximity  of  his  buildings,  etc. 
to  the  railroad  be  such  as  to  render  the  danger  imminent  and 
appreciable:     Hatch  v.  Railroad,  18  O.  S.  92. 

Where  an  entire  tnct  of  land  is  cvit  asunder  by  an  appro- 
priation of  an  easement  unon  it  bv  a  caml  eomnany.  tor  the  pur- 
pose of  a  canal,  and  this  easement  is  afterwards  transferred  by 
the  canal  comnanv  lo  a  railroad  company,  for  the  nurpose  of  a 
railroad,  and  the  latter,  in  the  construction  of  its  railroad,  throws 
up  emhinkments  or  excavates  cuts  across  a  common  .public  high- 
way skirting  the  tract,  and  constitutinp  the  only  convenient  medium 
of  access  between  the  fjarcels  into  which  the  tnct  has  been  thus 
severed,  the  increased  inconvenience  and  danger  of  access  thus 
occasioned  between  the  two  parts  of  the  tract  are  peculiar  to  the 
owner  of  the  tract  in  the  use  of  his  property,  not  common  to  the 
public  at  large,  and  for  this  incrensc  of  inconvenience  and  danger 
he   is  entitled   to  compensation:     Hitch   v.   Railroad,   1ft   0.   S.   93. 

As  to  the  measure  of  dnmafre'.  see,  also,  Schaeble  v.  Rail- 
way, 10  O.  C  C,  r«4,  f.  O.  C.  D,  5n.>i. 

CompaiiT  may  SECTION  8761.     Siich  a  Company  may  acquire  by  pur- 

■cqnire  luids.  gdasg  ^T  gift  lands  in  the  vicinity  of  the  line  of  its  road,  or 
through  which  it  passes,  so  far  a^  is  cleemeil  convenient  or 
necessary  by  the  company  to  secure  a  right  of  way,  and 
such  as  are  granted  to  aid  in  the  constn.iction  of  its  road, 
and  hold  or  convey  them,  as  the  directors  prescribe.  Con- 
veyance made  by  the  company  shall  be  signed  by  the  presi- 
dent under  the  corporate  seal.     (R.  S.  Sec.  3282.) 

I.     Cited,  HI.     Conveyance     by     corpora- 

II.     Power   of    railway   to    ac-  tion. 

quire  realtv. 

I.    CiTEn. 
Sheehan  v.   Davis,   1"   O.   S.  571;  Ludlow   v.   Railroad,   1   Flif. 
29,   Fed.   Cases,   PGOl,   3   0,    F.    D,   fi.1!»;   Cleveland    v.   Railway,   93 
Fed,  113,  12  O.  F.  D.  459. 
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II.    PowEK  OF  Railway   to    AnjimE  Realty. 

This  sectioci  authorizes  railwiij  1:0 ryo rations  to  acquire  lands 
by  purchase  or  gift,  which  are  convenient  or  necessary  to  secure 
its  right  of  way  or  which  are  granted  to  aid  in  the  construction 
of  the  road:     Slate,  ex  rel.,  v.  Railway,  37  O.  S.  170. 

An  owner  of  land  who  sells  to  a  railroad  company  a  right 
of  way  for  its  road  by  a  written  contract  in  which  the  description 
of  the  land  is  iiidctinitc,  and,  after  the  road  is  constructed,  accepts 
with  full  knowledge  of  the  facts  and  without  objection,  the  com- 
pensation agreed  to  be  paid,  and  acquiesces  for  a  period  of  six 
years  in  the  occupancy  by  the  company  of  the  right  of  way  on 
which  the  road  is  so  constructed,  is  estopped  to  deny  thit  such 
location  is  the  location  originally  agreed  upon  and  to  demand 
additional  compensation;     Railway  v.   Williams,   53  O.   S.  iilj6. 

A  railway  company  entitled  by  contract  to  a  deed  for  a  defi- 
nite strip  oi  ground  for  a  right  ol  way,  completed  its  track  along 
said  strip,  near  its  c.i'Uter,  and  was  in  actual  possession  and  use 
of  said  track.  It  was  held  that  such  possession  included  so  much 
ground  (not  adversely  held  by  another)  upon  either  side  of  said 
track  as  was  reasonably  necessary  for  the  convenient  use  and 
maintenance  of  the  railway,  in  the  customary  mode,  and  was  con- 
structive notice,  to  a  subsequent  purchaser,  of  the  actual  equitable 
title  of  the  railway:  Day  v.  Railroad,  41  O.  S.  3J:i  (following 
and  approving  McKtnzie  v.  Perril,  15  O.  S.  li>2,  and  Williams  v. 
Sprigg,  (J  O.  S.  585). 

U'here  the  uuner  of  land  granted  to  a  railroad  company  the 
right  to  select  a  strip  thereof  for  its  right  of  way,  and  from  the 
terms  of  the  grant  and  the  circumstances  under  which  it  was  made, 
it  is  clear  that  both  parties  understood  that  the  right  granted  was 
to  be  exercised  at  the  time  of  the  linal  location  and  construction 
of  the  railroad  and  nut  afterwards,  a  court  of  equity  will,  by  in- 
junction, restrain  such  railroad  company  from  taking  possession  of 
any  additional  part  of  said  land,  after  its  railroad  has  been  located 
and  completed;    Warner  v.  Railroad,  3U  O.  S.  70. 

Where  the  terms  of  a  grant  of  a  right  of  way  are  general 
and  indclinite,  its  location  and  use  by  the  grantee,  acquiesced  in 
by  the  grantor  will  have  the  same  legal  effect  as  if  it  had  been 
fully  described  by  the  terms  of  the  grant;  Warner  v.  Railroad, 
3!t  O,  S.  70. 

The  owner  of  a  piece  of  land  agreed  in  writing  to  convey  it 
lo  a  railroad  company  for  depot  purposes,  on  condition  that  the 
land  should  be  o'ziupicd  for  Uie  we>tcrn  part  of  the  company's 
depot  gniunds,  and  a  part  of  the  mvial  dciwt  buildings  erected 
thereon.  It  was  exjiccted  th:it  the  eastern  part  of  the  depot  grounds 
and  buildings  wi;uld  he  located  acrll^s  a  street  adjoining  the  grounds 
lo  be  conveyed  on  the  east,  but  nothing  was  said  in  the  agree- 
ment about  the  luc;ition  of  such  part.  The  company  caused  to  be 
erected  and  maintained  on  said  piece  of  ground  a  warehouse  for 
the  uccommodmion  of  the  public  in  doing  business  on  (he  road  and 
constructed  thereon  facilities  fur  lixiding  and  unloading  live  stock, 
co;iI  and  lumber,  but  erected  the  principal  depot  buildings  forty 
rods  cast  of  said  piece  of  land.  It  was  held  that  the  company 
had  complied  with  the  conditions  of  the  agreement,  and  was  en- 
titled  to  hold   the  land:      Railway   v.  Rose,  24   O.   S.  219. 

If  the  owner  of  realty  agrees  in  writing  to  release  a  right 
of  way  to  a  railway  in  considerati'in  of  which  the  railway  agrees 
to  pay  a  certain  amount  of  munt'y  in  the  future  and  to  construct 
certain  crossings  and  catllc  guards,  and  the  railway  constructs 
the  track  before  the  deed  is  delivered  or  the  money  paid,  the 
proper  owner  h:is  an  equitabli^  lien  thereon  for  the  purclnse  price 
and  for  damages  caused  by  the  breach  of  the  provisions  of  the  con- 
tract :     Railway  v.  Lawton,  20  0.  S.  401. 

Realty  which  a  railroad  corporation  has  appropriated  for  its 
right  of  way  and  for  a  depot,  and  which  it  uses  for  such  purposes,  is 
"land"  so  that  such  railway  is  a  landowner  within  the  meaning  of 
the  statute  which  authorizes  county  commissioners  lo  construct  roads 
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on  a  petition  of  the  niujoriiy  ui'  llie  resident  landowners:  Railway 
V,  Commissioners.  19  O.  S,  6tty. 

Constructing  a  plat  upon  which  a  lot  is  marked  as  a  depot 
of  a  certain  railroad,  and  recording  the  same,  does  not  dedicate 
such  lot  to  the  railroad  or  to  a  public  use:  Tod  v.  Railway,  19 
O.  S.  514. 

For  the  scope  and  etlect  of  a  statute  granting  the  privilege  of 
subscribing  to  the  capital  stock  of  a  railroad  company  and  paying 
therefor  in  realty,  see  Goodin  v.  Evans.  18  O.  S.  150. 

A  party  owning  lands  entered  into  an  agreement  with  the  com- 
pany by  which  it  was  allowed  to  enter  on  the  lands  anti  construct 
the  track  of  its  road.  It  was  to  pay  for  the  use  of  the  land,  upon 
an  estimate  to  be  made  by  persons  selected,  within  sixty  days  aftex 
such  estimate.  The  agreement  provided  that,  if  the  payment  was 
not  made,  the  interest  which  it  gave,  and  the  fixtures  and  works  con- 
structed, should  become  the  property  of  the  party,  as  if  the  agree- 
ment had  not  been  made,  ana  "said  company  had,  without  authority, 
and  in  its  own  wrong,  entered  upon  said  land,  and  made  said  road 
through  the  same ;"  and  the  estimate  having  been  made,  and  the 
payment  not  made  within  the  time,  an  injunction  was  asked  to 
restrain  the  company  from  using  the  land  for  its  railroad  track.  It 
was  held  that  an  injunction  was  propcdy  refused,  and  that  the 
paity  should  be  left  to  pursue  the  ordinary  legal  remedies:  Coe 
V.  Railroad,  lU  O.  S.  372. 

Where  a  landowner  granted  a  right  of  way  to  a  railroad  com- 
pany organized  under  a  charter  in  perpetuity,  and  the  grant  con- 
tains no  limit  as  to  time,  the  easement  will  be  perpetual,  unless 
terminated  by  release  or  abandonment :  Railroad  v.  Ruggles,  7 
O.  S.  1. 

When  a  railroad  company  has  received  from  private  parties 
donations  of  land,  subscriptions  of  stock  and  payments  in  money,  in 
consideration  that  it  should  locate  its  road  at  a  particular  place. 
and  allow  private  side  tracks  and  warehouse  privileges  in  connection 
therewith,  the  company  will  not  be  permitted  to  effectuate  a  change 
in  fact  (though  not  in  name)  of  Che  line  of  its  road  away  from 
such  place,  by  getting  up  a  new  corporation,  and  constructing  a  new 
road  parallel  with  its  old  one.  under  a  different  charier,  and  per- 
mitting its  old  line  to  go  to  decay,  without  compensating  the  parties 
with  whom  it  contracted:  Chapman  v.  Railroad,  6  O.  S.  120. 

A  railway  corporation  may  acquire  timber  land  for  railway 
purposes ;  may  cut  the  timber  olt  and  may  then  convey  such  realty ; 
Overmyer  v.  Williams,  15  O,  2t- 

A  railway  corporation  which  has  constructed  its  road  over 
property  belonging  to  a  municipal  corporation  as  a  license  of  such 
corporation,  can  not,  after  tifty  years  of  possession  claim  title  by 
adverse  possession:  Cleveland  v.  Railway.  8  O.  N.  P.  (N.  S.)  457, 
19  O.  D.  (N.  P.)  372. 

A  contract,  ambiguous  as  to  title  for  a  right  of  way  for  tracks,, 
depots,  etc.,  necessary  for  the  operation  of  railways  over  land 
owned  by  a  rapidly  growing  city,  located  at  the  confluence  of  a 
large,  navigable  lake  and  river  made  accessible  to  shipping  by  gov- 
ernment improvements,  and  valuable  because  of  its  natural  terminal 
facilities  to  railways  and  shipping  interests,  will  not  be  construed 
as  bartering  away  all  access  to  the  take,  especially  where  such  ad- 
vantages were  known  and  in  partial  realization  at  the  time,  with  the 
anticipation  oE  future  benefits  imminent.  The  mere  fact  that  the 
city  might  have  had  power  to  grant  away  such  rights  can  not  con- 
trol:  Cleveland  v.  Railway,  8  t),  X.  P.  (N.  S.)  457,  19  O.  D. 
(N.  P.)  372. 

Where  a  gram  permitted  the  laying  of  a  spur  track  across  the 
land  of  the  grantor,  with  the  con<lition  and  limitation  that  the  track 
can  be  used  only  for  special  specified  business,  injunction  will  lie 
to  prevent  the  carrying  of  a  greatly  increased  business  over  this 
track  without  compensation  to  the  owner:  Collins  v.  Shipbuilding 
Co.,  7  O.  C,  C.  (N.  S.)  350,  IT  O.  C.  D,  802. 

A  railroad  company  which  began  the  occupation  of  land  under 
an  assignment  of  a  written  agreement  with  the  owner,  can  not  by 
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usurping  rights  prohibited  by  ihe  agreement  be  said  thereafter  not 
to  be  occupying  under  the  agreement ;  nor  do  the  rights  of  tlie  rail- 
road company  under  such  an  assignment  rise  higher  than  thoie  with 
the  original  grantee;  Collins  v.  iiiipbuilding  Co.,  7  O.  C  C  (N,  S.) 
360,  17  O.  C.  p.  802. 

That  a  railway  corporation  acquires  absolute  title  to  realty  foi 
which  it  pays  the  full  market  value,  see  Railway  v.  Garlick,  20 
O.  C.  C.  5(il,  11  O.  C.  D.  337  (affirmed,  without  report,  Garlick  v. 
Railway,  66  O,  S.  688). 

See.  on  this  subject,  G.  C.  8759,  IV. 

A  quitclaim  from  a  life  tenant  does  not  authorize  a  railway  to 
take  possession  of  the  land  thus  conveyed  and  construct  its  track 
thereon  without  making  compensation  therefor  to  the  remainderman 
or  reversioner ;     Gorrill  v.  Railway,  4  O.  C.  C.  398,  2  O.  C  D.  617. 

A  lease  of  the  right  to  drill  wells  for  oil  and  gas  does  not 
deprive  the  owner  of  the  fee  of  the  right  to  convey  a  right  of  way 
over  such  realty  to  a  railway  corporation:  Oil  Co.  v.  Railway,  4 
O.  C.  C.  210,  2  O.  C  D.  505. 

This  section  applies  as  well  in  the  case  of  a  change  of  grade 
as  in  the  case  of  the  original  location  and  building  of  the  railroad: 
Elyria  v.  Railway,  12  O.  D.  (N.  P.)  609  (affirmed,  on  appeal,  in 
Elyria  v.  Railway,  la  O.  C.  D.  i&i,  which  was  affirmed  and  modi- 
fied in  Railway  v.  Elyria,  69  O.  S.  414). 

Before  the  present  constitution,  or  before  the  enactment  of 
46  V.  40  a  conveyance  by  a  municipal  corporation  to  a  railroad  of 
the  perpetual  use  of  the  street,  without  reserving  any  right  to  the 
municipal  corporation  to  revoke  such  grant,  conveyed  a  perpetual 
easement  to  such  railway:  Cleveland  v.  Railway.  93  Fed.  113.  12 
O.  F.  D.  460. 

The  power  to  purchase  realty  under  this  section  is  not  limited 
to  realty  which  is  necessary  for  operating  or  maintaining  the  rail- 
way; or  if  it  is  so  limited,  an  unauthorized  purchase  of  realty  by  a 
railway  corporation  followed  by  the  conveyance  thereof  neverthe- 
less passes  a  good  title  to  its  grantee :    Walsh  v.  Barton,  24  O.  S.  28. 

III.    Conveyance  by  Corporation. 

A  deed  which  purports  to  be  executed  by  the  president  of  a 
railway  corporation  under  the  seal  of  such  corporation  can  not  be 
given  in  evidence  without  proof  of  its  execution,  if  objection  is 
made  thereto;    Walsh  v.  Barton,  24  O.  S.  2t!. 

An  allegation  in  a  petition  that  a  note  and  mortgage  were 
executed  by  a  corporation  was  held  to  be  sufficient  on  demurrer, 
even  if  the  copy  oi  the  notes  and  mortgage  attached  as  an  exhibit 
showed  that  they  were  executed  as  follows ;  "In  testimony  whereof, 
said  company  has  caused  their  corporate  seal  to  be  attached  thereto, 
and  signed  by- their  president  and  attested  by  their  secretary,  this 
first  day  of  January,  A.  D,  llWO.  Jacob  Riblet.  President;  Martin 
Sponhauer,  Secretary."  (Seal  of  corporation)  :  Hays  v.  Gas  Light 
&.  Coal  Co.,  29  O.  S.  330. 

A  deed  which  is  executed  by  the  president  is  presumed  to  be 
executed  by  him  under  an  agreement  of  power  from  the  directors ; 
and  the  fact  that  the  minutes  of  the  corporation  do  not  show  such 
grant  of  power  affirmatively  does  not  rebut  such  presumption ; 
Railroad  v.  Harter,  26  O.  S.  426. 

A  compromise  agreement,  a  covenant  of  which  provides  that 


township  trustees  may  remove  gravel  from  certain  really  belong- 
ing to  tile  railway  is  not  a  deed  within  the  meaning  of  this  section, 
and  is  valid  if  signed  on  behalf  of  the  railway  corporation  hy 
the  constructing  engineer:  Green  v.  Township,  11  O.  D.  (N.  P.) 
771  (affirmed,  without  report,  Greene  v.  Trustees.  64  O.  S.  609). 

If  a  railway  corporation  conveys  a  part  of  its  right  of  way 
to  another  railway,  it  has  been  held  that  this  is  in  law  an  abandon- 
ment: and  the  original  property  owner  from  whom  such  right  of 
way  was  taken  by  appropriation  proceedmgs  may  compel  the 
grantee  railway  to  compensate  him  for  such  realty:  Piatt  v,  Penn- 
sylvania Co..  43  O.  S.  228;  Pennsylvania  Co.  v.  Piatt.  47  O,  S. 
868. 
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On  July  -JUtli,  Jcif:|.  the  N,  Y.  P.  &  0.  R.  R.  Co.,  assuming  to 
have  title,  bul  wiiidi  was  imperfect,  for  valuable  consideration  re- 
ceived, executeu  and  delivered  to  the  P.  C.  &.  T.  R.  R.  Co.,  a  deed 
in  which  the  "grantor  does  give,  grant,  remise  and  release  and  for- 
ever quitclaims  unto  the  grantee,  its  successors  and  assigns  for- 
ever, all  such  right  and  title  as  it,  the  said  grantor,  has  or  ought  to, 
have"  in  and  to  certain  lands  used  and  to  be  used  for  railroad 
purposes,  with  a  railroad  constructed  thereon,  which  deed  in  the 
habendum  clause  contains  the  following  recital  and  obligation: 
"To  have  and  to  hold  the  premises  aforesaid,  subject  to  the  here- 
inbefore recited  agreements  and  stipulations  of  the  said  contract 
of  submission  to  arbitration  unto  the  said  grantee,  the  said  P.  C.  & 
T.  R.  R.  Co.,  its  successors  and  assigns  so  that  neither  it,  the  said 
grantor,  nor  its  successors  and  assigns,  nor  any  other  person  claim- 
ing title  through  or  under  it,  shall  or  will  hereafter  claim  or  demand 
any  right  or  title  to  the  premises  herein  conveyed,  except  as  in  the 
atoresaid  stipulations  provided,  or  any  part  thereof,  but  they  and 
every  one  of  them  shall  by  these  presents,  be  excluded  and  for- 
ever barred."  And  on  September  ti,  icyo.  the  grantor  in  the  above 
deed  received  as  grantee  a  conveyance  for  the  same  premises  from 
the  Cleveland  &  Mahoning  Valley  Railway  Co.,  who  acquired  the 
said  premises  bv  appropriation  in  the  year  18rfU.  Held ;  That  the 
N.  Y.  P.  &  O.  R.  K.  Co.,  the  grantor  to  the  hrst  deed  of  July  26. 
18B3,  is  estopped  from  acgtiiring  the  said  subsequent  title,  and  that 
by  reason  oi  the  above  covenant,  such  subsequent  title  inures  to 
the  benefit  of  its  grantee,  the  P.  C.  &  T.  R.  R.  Co.:  Garlick  v. 
Railway,  (J7  0.  S.  223. 

If  land  which  has  been  conveyed  to  a  railway  is  sold  in  a  pro- 
ceedings to  recover  the  purchase  price  therefor,  that  part  of  the 
really  which  is  not  used  for  railway  purposes  will  lirst  be  offered 
for  sale:     Seasongood  vs.  Railways,  8  Dec.  Hep.  7:(!l,  9  Bull.  256. 

When  «m-  Section   8762.     Conveyances   to  such   companies,   ac- 

J^^y'roiA.   quired  by  gift,  shall  be  null  and  void,  unless  the  company  to 

which  they  are  made,  conipietes  its  road  on  the  right  of  way 

so  conveyed,  within  five  years  from  the  time  of  a  conveyance 

for  that  purpose.     (R.  S.  Sec.  3282.) 

If  a  railroad  corporation  makes  no  attempt  to  construct  a  rail- 
way for  the  benefit  of  the  general  public,  but  constructs  a  railway 
solely  for  the  benefit  of  certain  mints  which  arc  owned  by  the  princi- 
pal stockholders  of  such  railway,  this  is  an  abuse  of  corporate  power, 
and  quo  warranto  will  lie :     State,  ex  rcl.,  v.  Railway,  40  O.  S.  504. 

EieTBted  Sectiom  8763.     If  in  the  location  of  any  part  of  a  rail- 

tniikf'u^ot  '■o*'^'  owned  or  operated  by  a  domestic  or  foreign  corpo- 
puMic  waf.  tioji,  it  be  necessary  to  occupy  with  a  surface  or  elevated 
track,  with  the  necessary  supports  therefor,  any  pubhc  road, 
street,  alley,  way  or  ground,  of  any  kind,  or  part  thereof, 
the  municipal  or  other  corjioration  or  public  officers  or  au- 
thorities, owning  or  having  charge  thereof,  and  the  com- 
pany, may  agree  upon  the  manner,  terms  and  conditions 
upon  which  it  can  be  used  or  occupied.  In  the  event  of  the 
occupancy  of  such  ground  with  an  elevated  track,  the  agree- 
ment shall  specify  the  miniber,  character  and  location  of 
all  supports  for  the  track,  any  part  of  which  will  be  upon 
such  public  grounil,  and  the  vertical  and  longitudinal  clear- 
ances between  such  supporls.     (R.  S.  Sec.  3283,) 

Control  of  streets  by  council,  see  G.  C.  .1714. 
Cited.     Railroad  v.  Commissioners.  .10  O.  S.  8;  State  v.  Tele- 
phone Co.,  11  O.  C.  C  65,  5  O.  C,  D-  311 ;  Trust  Co.  v.  Railway,  7 
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O.  N.  P.  (N.  S.)  497;  Trust  Co.  v.  Cincinnati,  73  Fed.  716,  8  O. 
F.D.  70*. 

Under  the  provisions  of  G.  C.  8763,  et  seq.,  a  railroad  company, 
in  the  location  of  its  railroad,  fias  not  the  absolute  right  to  appro- 
priate public  streets  of  a  municipality  for  an  unlimited  number  of 
tracks  over  and  across  the  same,  but  the  court  in  which  such  pro- 
ceedings to  appropriate  are  commenced  is  required  to  determine  the 
reasonableness  of  the  arppropriation  sought  to  be  made ;  Rockport  v. 
Railway.  85  0.  S.  — . 

The  power  conferred  upon  a  railroad  company  by  G.  C  8763, 
et  seq.,  does  not  authorize  the  appropriation  of  public  streets  of  a 
municinality  for  the  purpose  of  a  railroad  yard:  Rockport  v.  Rail- 
way, PR  O.  S.  — . 

Evidence  thai  the  tracks  proposed  to  be  located  over  and 
across  the  streets  soucbt  to  be  appropriated  are  nivessary  in  the 
use  and  operating  of  the  switching  yards  of  the  railroad  company, 
does  not  authorize  a  trial  court  to  hnd  that  such  tracks  are  neces- 
sary within  the  meaning  of  G.  C.  8763,  ct  seq.:  Rockport  v.  Rail- 
way, P5  O.  S.  — . 

This  section  does  not  authorise  a  municipal  corporation  to 
transfer  any  right  in  the  nropertv  belimpinB:  to  private  owners : 
Railroad  v.  Cincinnati,  76  O.  S,  4m  faffirmine  Railroad  v,  Cincin- 
nati, 4  O.  N.  P.  (N.  S.)  4(17,  17  O.  D.  (N.  P.)  6R0.  which  affirmed 
Cincinnati  v.  Railroad.  4  O.  X.  P.  (M,  S.)  217.  16  O.  D.  (N.  P.) 
628)  :  Lumber  Co.  v.  Railway,  11   0.  N'.  P.   (N.  S.)  289. 

This  section  does  not  authorize  a  municipal  corporation  to 
grant  to  a  railway  the  right  to  occupy  a  public  common  or  a  public 
iandinc  with  an  Mcvated  railroad  structure :  Railroad  v.  Cincinnati, 
7fi  O.  S.  481  faffirming  Railro.vi  v.  Cincinnati,  4  O.  N.  P.  (N.  S.) 
4!>7,  17  O.  n.  fN".  P.l  Cao,  which  affirmed  Cincinnati  v.  Railroad,  4 
O.  N.  P.  (N.  S.)  217.  12  O,  a  (S.  P.)  6281. 

The  rule  as  to  the  rii'Iit  of  a  railwav  to  construct  an  elevated 
railway  trark  flcro.is  a  puMic  hndfni-.  aslairl  down  in  Railroid  v. 
Cincinnati,  76  O-  S.  481  (affirming  Railroad  v.  Cincinnati.  4  O-  N.  P. 
(N.  S.)  497.  17  O.  D-  (N.  P.l  6S9,  which  affirmed  Cincinnati  v. 
Railroad.  4  O.  N.  P.  (N.  S.)  217.  16  O.  D.  (N.  P.)  628,  is  modified 
by  G.  C.  8767.  et  seq. 

This  section  does  not  autl'orire  a  city  or  village  council  to 
agree  with  a  railrmd  company  for  the  permanent  and  exclusive 
occupation  of  a  public  street  with  abtitmenls  to  support  an  overhead 
crossing  of  the  railroad:  nor  can  such  occupation  be  rightly  gained 
by  means  of  appropriation:  and  if  the  company  so  occupying  the 
street  refi'ses  to  restore  it  to  its  former  condition  of  usefulness 
to  the  public,  it  may  be  compelled  to  do  so  by  mandatory  injunc- 
tion, witl'i'iit  a  ricl't  to  ronifcns.iti''n  for  the  expense  of  removal: 
Rnilwav  y.  F,lvri.->.  60  O.  S,  414  (nffiming  and  modifying  Elyria  v. 
Railway  a  O.  C.  C.  fX.  S.l  2r.i).  1.1  O.  C.  D.  482.  which,  on  appeal, 
affirmed  T.Urin  v.  Railway.  12  O.  n.  (S.  PI  609);  see,  also,  Rail- 
way  V.  Elyria,  14  O,  C  C.  48,  7  O.  C.  D.  313. 

.An  ordinance  which  in  terms  authorizes  a  railroad  company  to 
erect  new  bridccs  of  a  specified  description  over  the  track  of  its 
railway  where  it  crosses  dcstcnated  streets,  the  bridces  to  be  kept 
in  repair  by  the  company,  docs  not  divest  the  municipal  authorities 
of  their  control  over  the  streets,  nor  impair  their  power  to  improve 
the  same,  nor  entitle  the  railroad  company  to  perpetually  maintain 
the  bridges  as  constructed,  bwt  the  ordinance  and  privileee  granted 
by  it  are  subject  to  a  proper  exercise  by  the  municipal  body,  of  its 
power  to  improve  the  streets,  and  make  such  chanpes  in  the  grades 
as  mav  be  neeessarv  to  suUscrye  Ihi'  public  interest:  Railroad  v. 
Defiance.  -W  O.  S.  262  faffirmrd  in  Railroad  v.  Defiance.  167  U.  S. 
88.  10  O.  F.  D-  'Sn.  and  affirming  Railroad  v.  Defiance.  10  O.  C.  C 
37.  8  O.  C,  D-  703). 

That  a  council  can  not  s'lve  (o  a  railroad  the  power  to  erect 
such  a  structure  as  will  exekide  the  general  public  from  the  street, 
see.  also,  .Mexandcr  v.  Radwav.  2  O.  N.  P.  (N.  S.)  -W,  14  O.  D. 
fN'.  P.)  102:  Rrown  v.  Railway.  7  0.  N.  P.  (N.  S.)  529,  17  O.  D. 
fN.  P.)  418. 
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"It  is  open  to  doubt  whether  this  section  is  not  confined  to 

cases  where  the  railroad  runs  along  and  upon  the  street,  road  or 
alley":  Railroad  v.  Defiance,  167  U,  S.  88,  10  O.  F.  D.  480  (at- 
firmine  Railroad  v.  Defiance,  52  O.  S.  262.  which  affirmed  Railroad 
V.  Defiance.  10  O.  C.  C  27.  8  O.  C  D.  703). 

A  city  is  not  liable  to  the  owner  of  a  lot,  adjacent  to  the 
street  for  damages  to  his  property,  resulting  from  the  use  of  the 
street  by  the  railroad  in  the  manner  authorized  by  this  section: 
Dillenbach  v.  Xenia.  41  O-  S.  207. 

Where  the  construction  of  a  railroad  in  a  street  of  a  city 
will  work  materi.il  injury  to  the  abutting  property,  such  construction 
may  be  enjoined,  al  the  suit  of  the  owners,  until  the  right  to  con- 
struct such  road  in  the  street  shall  first  be  acquired,  under  proceed- 
ings instituted  against  such  owners  as  required  by  law  for  the  appro- 
priation of  private  property.  In  such  case  it  is  immaterial  whether 
the  fee  is  vested  in  the  city  or  in  the  abutting  owners,  so  long  as  It 
is  held  upon  the  same  defined  uses:  Railway  v.  Lawrence,  38  O.  S. 
41  (approving  and  following  Railway  v.  Cumminsville.  14  O.  S.  524). 

This  section  docs  not  apply  to  property  owned  by  the  state,  and 
the  board  of  public  works  can  not  grant  to  a  railway  the  right  to 
make  use  of  canal  property  bv  anv  authority  derived  from  this 
section :    State,  ex  rel.,  v.  Railway,  37  O.  S.  157. 

Where  a  railroad  entered  into  an  asreement  with  the  county 
commissioners  in  pursuance  of  this  section,  and  occupied  a  high- 
way under  such  agreement,  it  can  not  justify  a  breach  of  the  agree- 
ment on  the  ground  that  the  contract  was  not  assented  to  at  a 
regular  or  special  session  and  entered  in  the  minutes  as  per  statute: 
Commissioners  v.  Railroad.  37  O.  S.  205. 

Where  a  village  council  and  a  railway  company  agree,  under 
the  statute,  as  to  the  terms  upon  which  the  company  may  use  the 
streets  of  the  village  for  its  road,  whereby  the  company  bound  it- 
self to  grade  and  gravel  the  streets  to  used  in  a  manner  "to  the  ac- 
ceptance of  the  council,"  it  was  held  a  subsequent  ordinance  repeal- 
ing the  contract  ordinance,  passed  with  intent  to  rescind  the  entire 
contract,  being  inoperative,  without  the  assent  of  the  company,  to 
rescind  the  grant  of  the  right  of  way,  is  also  inoperative  to  re- 
lease the  company  from  its  oblieations  to  grade  and  gravel  streets: 
Railway  v.  Carthage,  36  O.  S.  631. 

A  municipal  corporation  can  not  confer  upon  one  street  rail- 
way exclusive  right  of  occupying  a  given  street,  so  as  to  exclude 
either  the  general  public  or  other  railways.  Accordingly,  if  such 
franchise  contained  an  express  provision  that  another  railway  mi([ht 
make  use  of  part  of  the  track  of  the  first  railway,  such  provision 
can  not  exclude  a  third  railwav  from  making  use  of  such  street: 
Railroad  v.  Railroad,  36  O.  S.  251. 

If  a  railway  company  occupies  a  public  highway  for  its  track 
without  appropriating  or  otherwise  aciiuirine  the  right  so  to  do,  an 
owner  of  abuting  lands  who  has  a  fee  in  the  land  covered  by  the 
hiehway  may  proceed  to  compel  such  corporation  to  appropriate  the 
right  of  way  for  its  road:     Railroad  v.  Williams.  35  O.  S.  168. 

If  a  railway  occupies  a  highway  under  an  agreement  with  the 
county  commissfoncrs,  they  can  not  recover  for  such  obstruction : 
Railroad  v.  Commissioners,  35  O.  S.  I. 

Where  an  obstruction  is  created  in  a  state  or  county  road,  and 
the  corporate  limits  of  a  municipal  corporation  are  extended  over  a 
part  of  the  road  so  obstructed,  the  county  commissioners  can  not 
maintain  an  action  for  the  obstruction  of  that  part  of  the  highway 
which  is  within  the  limits  of  the  corporation:  Railroad  v.  Com- 
missioners, 35  0.  S.  1. 

Power  given  by  a  charter  of  a  railroad  company  t_  .. 
its  road  across  a  public  highway  upon  condition  that  the  s 
restored  to  its  former  state,  "or  in  a  .sufficient  manner  not  to  im- 
pair its  usefulness,"  doc=  not  authorize  the  company  permanently 
to  appropriate  any  portion  of  the  public  highway  bv  obstructions 
which  materially  interfere  with  the  public  travel:  Railroad  v.  Com- 
missioners, 31  O.  S.  338. 
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It  is  a  necessary  prerequisite  to  a  proceeding  in  the  probate 
court  by  a  railway  company  to  condemn  the  right  lo  cross  with  its 
track  or  tracks  a  street  or  alley  at  grade  williin  a  municipality,  that 
a  petition  be  Tirst  tiled  in  the  common  pleas  for  the  purpose  of  ob- 
taining  an  order  permitting  such  a  crossing  and  the  conditions  under 
which  it  may  l>e  made :  Railway  v.  East  Liverpool,  10  O.  N.  P- 
(N.  S.)  157,  5.-,  Bull.  173. 

A  petition  fdcd  in  the  probate  court  for  the  appropriation  of 
the  right  to  so  cross  a  street  or  alley,  which  does  not  aver  the 
granting  of  such  an  order  by  the  common  pleas,  is  open  to  a  motion 
lo  make  more  dellnilc  and  certain ;  Railway  v  .East  Liverpool,  10 
O.  N.  P.    m.  S.)    157,  55  Bull.  173. 

See,  also,  G.  C.  88!)8. 

Injunction  will  not  lie  lo  restrain  the  laying  of  a  spur  railway 
track  in  a  public  street,  under  Ibe  circumstances  presented  in  this 
case  HerTA>a  v.  Kailwav,  B  O.  C.  C.  (N.  S.)  527.  15  O.  C.  D.  702 
(affirmed,  without  report.  Railway  v,  Her70g,_74  0.  S.  440).  _ 

A  contract  made  under  this  section  is  valid  and  binding: 
MeRruc  v.  Commissioners,   l.'i  O.  C,  C.  212.  8  O.  C.  D.  262. 

A  railw.iy  may  ac<iuire  the  right  to  maintain  its  road  across 
a  street  only  by  .igrecmcnt  with  a  municipal  corporation  or  bv 
appropriation :  Youngstown  v.  Railroad,  3  O.  C.  C.  214,  2  O.  C. 
D.  121. 

If  an  ordinance  grants  to  a  railroad  company  the  right  to  build 
its  road  across  a  street  in  a  city  upim  condition  that  if  such  street 
should  be  widened  it  should  cross  the  tracks  free  from  any  expense 
for  tlie  riKht  of  wav,  such  condition  is  binding  upon  such  coiT)ora- 
tion  or  its  grantee:  Railway  v.  Hamilton,  3  O.  C.  C.  455,  2  0. 
C.  D.  2.ifl, 

Since  G.  C.  ff'X>  was  enacted  after  this  section,  this  section  can 
not  be  resorted  to  for  authority  to  construct  a  railway  crossing  over 
a  public  bijihway  not  within  a  municipal  corporation  Rilter  v.  Rail- 
way, G  O.  N.  P.  <S.  S.)  ICl,  18  O.  D.  CN.  P.)  84tl. 

The  riuht  of  a  railroad  company  to  occupy  a  county  road 
with  its  tracks  is  regiiiateil  by  this  section,  and,  in  the  absence  of 
agreement  with  the  county  commissioners,  or  appropriation  as  pro- 
vided in  this  section,  such  company  has  no  right  to  lay  tracks  upon 
or  across  a  eountv  road ;  Commissioners  v.  Pennsylvania  Co.,  6 
O.  N.  P.  (X.  S.)  "141.  18  0.  D.  (N.  P.)  348. 

An  agreement  with  the  county  commissioners,  whereby  it  is  at- 
tempted to  confer  anlborily  for  the  construction  of  a  railway  cross- 
ing over  a  public  biubwav  not  within  a  municipality  under  this  sec- 
tion is  illfga! :  and  injunction  against  such  construction  will  lie  upon 
the  petition  of  an  abutting  property  owner :  Ritter  v.  Railway,  6  0. 
N.  P.  (N.  S-)   101. 

A  steam  railroad  unlawfully  in  the  streets  is  a  public  nuisance, 
and  may  be  enjoined  by  one  who  is  specially  damaged  thereby : 
Railroad  v.  Railway.  3  O.  N,  P.  <N.  S.)   10!1.  115  O.  D.  (N.  P.)  777. 

The  riRbt  of  municipal  corporations  under  this  section  to  agree 
niton  the  manner,  terms  and  conditions  Upon  which  a  railroad  might 
cross  its  streets  is  not  affected  by  G,  C.  8f!l5.  et  seq.  In  re  Railway, 
3  O.  N.  P.  (X,  S.)  Ml,  10  O.  D.  (N.  P.)  87. 

A  grant  by  council  to  a  railroad  company  of  the  right  to  lay 
a  spur  track  in  a  certain  street  is  not  rendered  invalid  by  reason  of 
the  fact  that  the  street  is  desiKnated  by  the  wrong  name,  and  where 
there  can  be  no  question  as  to  the  street  intended,  a  court  will  not 
enjoin  the  laving  of  the  track  because  of  the  use  of  the  wrong  name: 
Gunning  v.  Railway.  2  O.  X.  P.   (.V.  S.)  411,  14  O.  D.   (N.  P.)  660. 

The  laying  of  a  spur  track  in  the  street,  as  distinguished  from  a 
track  for  general  railroad  purposes,  is  not  such  a  diversion  of  the 
street  from  its  ordinary  uses  as  to  interfere  with  the  private  rights 
of  abutting  owners  or  bevond  the  power  of  council  lo  authorize: 
Gunning  v.  Railway,  2  O.  N.  P.  (N.  S.)  411,  14  O.  D.  (N.  P.)  660. 

This  section  aulhoriws  the  locating  of  side  tracks  in  a  public 
street  (see  G.  C.  »ir,9)  :  Cincinnati  v.  Railway.  11  Dec.  Rep.  837.  30 
Bull   137. 

27    B.  OP  p.  3. 
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The  right  to  fix  the  terminus  of  a  railroad  in  a  city  does  not 
show  that  this  section  is  contined  to  tht  location  of  a  railroad 
lengthwise  in  a  street  as  distinguished  from  locating  it  across  the 
street:  Railway  v.  Cincinnati,  8  Dec.  Kep.  .",54,  8  Bull.  334. 

If  a  railway  lowers  its  track  at  a  street  crossing,  and  the 
street  is  accordingly  carried  over  such  track  by  a  bridge,  property 
owners  whose  property  js  injured  liy  the  construction  of  such  bridge 
and  approaches  may  recover  from  llie  railway,  although  the"*nuriicj- 
pal  corporation  might  not  he  liable  to  such  property  owners  jf  it 
had  lowered  such  grade  solclv  for  its  own  purposes :  Railway  v. 
Brown,  16  O.  C  C,  2li9. 

The  provisions  of  G.  C.  8763.  875*  and  87S5,  for  an  agreement 
between  a  municipality  and  a  railway  company  as  to  the  terms  and 
conditions  upon  which  the  company  may  occupy  with  a  track  any 
portion  of  a  street,  alley,  way  or  public  ground,  and  the  ordinance 
granting  the  rinht  to  build  a  track  across  a  street  in  accordance 
with  the  terms  and  conditions  therein  embodied  affects  the  rights  of 
a  property  owner  as  a  member  of  the  general  public  omy.  but 
leaves  his  private  property  rights  intact:  Lumber  Co.  v.  Railway, 
11  O.  N.  P.  (N.  S,)  289. 

Anpropriation  SECTION  8764.     If  tlie  parties  are  unable  to  agree  there- 

f     'fS^w'd      *'"'  ^""^  '*■  ^^  necessary  in  the  judgment  of  the  directors 

(^  Imfl'c)      of  such  company,  to  use  or  occupy  such  road,  street  alley, 

*r»ck,  y^^y  Qj,  g-round,  or  a  part  thereof,  for  surface  tracks,  or  for 

crossing  with  an  elevated  structure  when  no  piers,  supports 

or  obstructions  are  to  be  placed  therein,  the  company  may 

appropriate  so  much  thereof  as  is  necessary  for  the  purposes 

of  its  road,  in  the  manner  and  upon  the  terms  provided  for 

the  appropriation  of  the  property  of  individuals.     (R.  S. 

Sec.  3283.) 

Thi>;  section  docs  not  authorize  a  municipal  corporation  to 
transfer  to  a  railway  company  any  rights  in  the  property  of  private 
owners ;  Railroad  v.  Cincinnati,  7G  O.  S.  481 ;  Lumber  Co.  v.  Rail- 
way, U  O.  X,  P.  (N.  S.)  2m. 

The  provisions  of  G.  C,  8T63.  8704  and  87C5,  for  an  agreement 
between  a  municipality  and  a  railway  company  as  to  the  terms  and 
conditions  upon  which  the  company  may  occupy  with  a  track  any 
portion  of  a  street,  alley,  way  or  jiublic  ground,  and  the  ordinance 
granting  the  right  to  tiuild  a  track  across  a  street  in  accordance 
with  the  terms  and  conditions  (herein  embodied,  affects  the  rights 
of  a  property  owner  as  a  member  of  the  general  public  only,  but 
leaves  his  private  property  rights  intact:  Lumber  Co.  v.  Railway, 
11  O,  N.  P.  (N.  S.)  28il. 

The  probate  court  can  determine  the  Question  of  the  necessity 
of  constructing  such  railway  across  a  street,  and  the  compensation 
to  be  paid  therefor :  but  whether  such  tr.ick  is  to  be  on  grade,  above 
grade  or  below  grade,  is  to  be  determined  by  the  court  of  common 
pleas;     Toledo  v.  Railway.  Ill  ().  C.  C.  (i.^fi. 

The  laying  of  a  railway  track  acros.s  a  street  which  is  not 
open  for  its  entire  length  is  an  injury  to  land  whose  access  is  on 
such  street.  Injunction  will  lie  if  such  injury  is  shown  to  be  mate- 
rial and  substantial  in  character;  but  if  the  construction  of  such 
railway  will  increase  the  va)uc  of  such  realty,  injunction  will  be 
refused,  and  the  owner  of  such  really  will  be  left  to  his  damages 
at  law:     Lumber  Co,  v,  RaiKvay,  II  O.  N.  P,   (X.  S.)  280, 

The  conslriiclion  of  a  railway  across  a  street  so  as  to  destroy 
it  for  travel,  and  to  divert  travel  from  the  rest  of  such  street,  and 
to  carry  business  away  therefrom  to  the  injury  of  the  realty  situated 
in  such  street  and  used  for  business  purposes,  gives  a  right  of  action 
to  the  owner  of  such  rcaltv:  Schimmelmann  v.  Railway,  8.1  O.  S. 
arifi;  see,  to  the  same  effect.  Cohen  v.  Cleveland.  43  O.  S.  Iflf); 
Manufacturing  Co.  v.  Bealty.  6.j  O,  S.  2Gt,  is  distinguished  in  this 
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A  proceeding  in  tlie  probate  court  by  a  railway  company  to 
appropriate  the  right  to  cross  a  street  within  a  municipal  corpora- 
tion can  not  be  brougin  unless  the  railway  has  lirst  obtained  an 
order  from  the  court  of  common  pleas  in  a  proper  proceeding  there- 
for:    Railway  v.  East  Liverpool.  10  O.  N.  P.   (N.  S.)  157. 

See  G.  C.  8805  to  S'M. 

The  rule  as  to  the  right  of  a  railway  to  construct  an  elevated 
railway  track  across  a  public  landing,  as  laid  down  in  Railroad  v. 
Cincinnati,  76  O.  S.  481  (affirming  Railroad  v.  Cincinnati,  4  O.  N.  P. 
(N.  S.)  497,  17  O.  D,  (N.  P.)  689,  which  affirmed  Cincinnati  v.  Rail- 
road, 4  O.  N.  P.  (N.  S.)  217,  IG  O.  D.  (N.  P.)  628).  is  modified  by 
G.  C.  8707,  et  seq. 

Section  8765.  Every  company  which  lays  a  track  upon  , 
or  over  any  such  street,  alley,  road  or  ground,  or  part  there-  j 
of,  shall  be  responsible  for  injuries  done  thereby  to  private 
or  public  property  lying  upon  or  near  to  such  ground,  which 
may  be  recovered  by  civil  action  brought  by  the  owner  be- 
fore the  proper  court,  at  any  time  within  two  years  from 
the  completion  of  the  track.     (R.  S.  Sec.  3283.) 

I.    Scope.  IV.    Injunction, 

II,    Damages.  V.     Property  "near"  railway. 

III.    Appropriation.  VI.    Limitation  of  action. 

I.    Scope  and  Effect. 

Under  G.  C.  8763  and  8704,  a  municipal  corporation  can  not 
grant  to  a  railway  the  right  10  injure  the  property  of  private  owners 
abutting  ihe  street  upon  wliich  such  railway  is  constructed,  without 
making  compensation  to  such  owners  therefor:  Railroad  v.  Cincin- 
nati, 76  O.  S.  481  (affirming  Railroad  v.  Cincinnati.  4  O.  N.  P. 
(N.  S.)  4!)7,  17  O.  D.  (.\'.  P.)  68H,  which  affirmed  Cincinnati  v. 
Railroad  4  O.  N.  P.  (N.  S.)  217,  16  O-  D.  (N.  P.)  628)  ;  Lumber 
Co.  V.  Railway  11  0.  N.  P.  (N.  S.)  289. 

An  electric  railway  company  cannot  construct  its  track  in  a 
street  even  after  it  has  obtained  the  permission  of  the  municipal 
corporation  so  to  construct  it,  until  it  appropriates  such  right  as 
against  the  abutting  property  owner  or  makes  compensation  to 
lum:    Weber  v.  Railway,  Vi  O.  D.  (N.  P.)  134. 

The  rule  as  to  the  right  of  a  railway  to  construct  an  elevated 
railway  track  across  a  public  landing,  as  laid  down  in  railroad  v. 
Cincinnati,  76  O.  S.  481  (affirming  Railroad  v,  Cincinnati,  4  0,  N.  P, 
(.N.  S.)  407,  17  O.  D.  (N.  P.)  689.  which  affirmed  Cincinnati  v. 
Railroa.l:  4  O,  N,  P.  (N.  S.)  211,  16  O.  D.  (.W  P.)  628).,  is  modi- 
fied by  G.  C.  8767,  et  seq. 

If  a  railway  constructs  its  track  in  the  street  of  a  municipal 
corporation  at  a  grade  agreed  upon,  such  railway  has  no  right 
subsequently  to  change  such  grade :  Railway  v,  Hambleton,  40  O.  S. 
4!1C, 

If  a  railway  company  which  has  obtained  permission  to  lay 
one  track  in  a  street  of  a  municipal  corporation,  it  can  not  by 
virtue  of  such  permission  lay  an  additional  track:  Railway  v,  Ham- 
bleton, 40  O.  S.  496. 

The  provisions  of  G,  C,  8763,  8764  and  876j.  for  an  agreement 
between  a  municipality  and  a  railway  company  as  to  the  terms  and 
conditions  upon  which  the  company  may  occupy  with  a  track  any 
portion  of  a  street,  alley,  way  or  public  ground,  and  the  ordinance 
granting  the  right  to  build  a  track  across  a  street  in  accordance 
with  the  terms  and  conditions  tliercin  embodied  affects  the  rightg  of 
a  projierty  owner  as  a  mtmber  of  the  general  public  only,  but  leaves 
his  private  property  rights  intact:  Lumber  Co,  v.  Railway  II  O.  N. 
P.   (N.  S.)  2B9. 
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11.    Damages, 


A  railway  which  constructs  its  tracks  across  a  street  so  as  to 
prevent  travel  thereon  is  liable  in  damages  to  the  owner  of  property 
on  such  street  used  for  business  purposes,  and  from  which  business 
has  been  diverted  by  such  closing  of  such  street ;  Schimmehnaiin  v. 
Railway,  83  O  S.  356. 

When  a  railroad  company  has  laid  upon  and  along  a  street 
of  a  city  a  railroad  track  and  is  running  trains  thereon,  and  the 
©wner  of  abutting  improved  property,  in  an  action  brought  under 
this  section  to  recover  damages  on  account  thereof,  specifically 
alleges  that  the  injuries  of  which  he  complains  were  caused  by 
noises,  smoke,  dust  and  sparks  of  tire,  resulting  from  passing  locomo- 
tives and  cars,  but  does  not  set  up  any  easement,  fee  or  other  in- 
terest in  the  street,  or  aver  any  injury  thereto,  he  should  not  be 
permitted  on  the  trial  of  the  action,  over  the  objection  of  the  rail- 
road company,  to  establish  as  the  measure  of  his  recovery,  the 
difference  between  the  value  of  the  property  before  and  after  the 
track  was  laid.  Where,  in  such  case  the  trial  court,  over  the  objec- 
tion of  the  railroad  company,  permits  the  plaintiff  lo  offer  evidence 
of  damages  that  did  not  result  from  the  causes  so  specifically 
alleged,  or  if  the  court,  over  the  objection  of  the  railroad  company, 
should  instruct  the  jury  lo  consider,  in  estimating  damages,  any 
impairment  of  the  casement  to  his  property,  eacii  of  such  rulings 
will  constitute  prejudicial  error  for  which  a  judgment  for  the 
plaintiff  will  be  reversed :    Railroad  v.  Lersch,  58  O.  S.  639. 

Railroad  companies  which  Iiad  obtained  permission  from  a 
municipal  corporation  to  lay  their  tracks  in  a  public  street,  so 
constructed  them  as  to  obstruct  the  drainage  provided  for 
sireet,  in  consequence  of  which  water  from  raiivfalls  was  accumu- 
lated and  forced  on  to  and  over  the  plaintiff's  lot  abutting  on  the 
street,  flooding  the  cellar  of  his  dwelling  house  thereon  situate, 
and  otherwise  injuring  his  premises.  The  municipal  authorities, 
being  notified  of  the  situation  and  requested  to  remove  the  obstruc- 
■  m,  declined  to  acL  It  was  held  in  an  action  against  the  municipal 
,..   „.       .  .....  J  g^g 


corporation;  (1)  The  obstruction  constituted  a 
municipality  is  liable  for  the  damages  occurring  from  it  after  the 
notice  and  refusal  to  act.  (2)  That  its  liability  is  not  affected  nor 
the  remedy  against  It  taken  away  by  this  section,  which  gives  the 
party  injured  a  remedy  against  tlie  railroad  companies.  ■  (3J  But 
in  the  action  against  the  municipal  corporation,  the  plaintiff  is  not 
entitled  to  recovery  which  are  in  the  nature  of  compensation  for 
the  additional  burden  in  the  street  arising  from  the  location  and 
construction  of  the  railroad  tracks  therein;  for  damages  of  that 
character  the  municipal  corporation  i^  not  liable:  Zanesville  v. 
Fannan,  53  O.  S.  6u5  (approving  Steubenville  v.  McGill,  41  O.  S. 
235;  and  distinguishing  Dillenback  v.  Xenia,  41  O.  S.  207). 

The  danjagcs  for  which  a  recovery  is  given  by  this  section  are 
personal  in  character  and  do  not  pass  lo  a  grantee  on  a  conveyance 
of  the  land:     Railroad  v.  Campbell,  61  O.  S.  3L'S. 

In  an  action  by  the  owner  of  property  abutting  on  a  public 
street  of  a  municipal  corporation,  which  is  occupied  by  a  railroad 
track,  under  an  agrctment  with  the  municipal  authorities,  by  virtue 
of  this  section,  to  recover  against  the  railroad  company  for  injury 
to  such  property  by  the  laying  of  thf  track,  it  is  competent  to  take 
into  consideration  evidence  of  suiistantial  injury  and  loss  to  the 
property  (not  common  to  the  tciniinunily  at  large)  caused  by 
smoke,  noises  and  sparks  of  fire,  occasioned  by  running  of  locomo- 
tive and  cars  along  the  track  in  front  of  Ihe  property  (overruling 
Parrot  v.  Railway,  II)  O.  S.  (i-'4).  On  the  trial  of"^  such  action, 
witnesses  were  permitted,  aRain.sl  ohji'ctii)n,  to  testify  how  much 
less  per  year  was  received  as  rent  for  i):e  property  affected  since, 
than  before  the  track  was  laid  in  front  of  it;  to  give  their  opinions 
concerning  the  amount  of  damaf^ts  sustained,  and  also  their  opinion 
as  lo  "the  difference  in  value  of  the  property  with  the  track  in  the 
street  and  if  it  were  some  other  placf."  It  was  licld  that  this  was 
error:  Railway  v.  Gardner,  4.'>  ().  S.  ;!(!!):  see,  to  the  same  effect. 
Railway  v.  Campbell,  4  O.  S.  5B'l;  Railroad  v.   Mcl.aughlm,   15  O. 
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C  C.  1,  7.  O.  C.  D.  651  (affirmed,  McLaughlin  v.  Railway,  61  O.  S. 
279)  ;  see.  however,  Railroad  v.  Burski,  4  O.  C  C,  (N.  S.)  98,  16 
O.  C.  D.  48(1,  in  which  Parrot  v.  Railway,  10  O.  S.  624,  was  said  to 
be  the  taw,  except  as  far  as  modilied  by  G.  C.  6763  et  seq. 

By  no  arrangement  with  municipal  authorities  can  a  railroad  in 
any  manner  impair  the  value  of  the  property  abutting  upon  a  high- 
way or  public  street  ou  llie  strength  of  the  proposition  that  the  city 
itself  for  its  uses,  might  take  the  property  and  not  be  lUble  to 
compensation:    Railroad  v.  Urown,  16  O.  C.  C.  269,-9  0.  C  D.  37. 

This  section,  which  gives  a  remedy  for  consequential  injuries 
which  are  suffi'red  by  the  owners  of  jiroperty  lying  "upon  or  near" 
the  ground  or  street  occupied  by  a  railroad  track  is  comprehensive 
enough  to  cover  injuries  received  from  any  source:  Railway  v. 
Railway,  3  O.  N.  P.  (N.  S.)  WD,  16  O.  D.  (N.  P.)  777  (questioning 
Mitchell  V.  Railway,  7  O.  N.  P.  639). 

The  laying  of  an  additional  track  for  a  steam  railroad,  although 
only  a  switch  track,  running  two  hundred  feet  on  the  south  side 
of  a  street,  is  the  imposition  of  an  additional  burden,  for  which 
abutting  or  contiguous  property  owners  on  said  entire  square,  and 
on  both  sides  of  the  street  are  entitled  to  compensation  ii  they  can 
show  injury  to  their  land  separate  and  distinct  from  that  suffered 
by  the  public  at  large:  Heriog  v.  Cincinnati,  2  O.  N.  P.  (N.  S.)  17, 
n  O.  D.  (N.  P.)  &29. 

A  railway  which  constructs  a  track  across  a  street  is  not  liable 
to  a  property  owner  for  damages  which  are  common  to  the  public 
at  large:  FHehman  v.  Railway,  II  Dec.  Rep.  .543,  27  Bull.  302;  see, 
D  the  same  efFect,  Furniture  Co.  v.  Railway,  7  O.  N.  P.  640,  9  O.  D. 


(N.  P.)  674  (affirming  Furniture  Co.  v.  Railway,  7  O.  N.  P.  639,  10 
O.  D.  (N.  P.)  218). 

If  the  Cincinnati  Southern  Railway  caused  injurj;  to  abut- 
ting property  by  building  tracks  on  the  streets  of  Cincinnati,  the 
city  of  Cincinnati  was  the  proper  party :  English  v.  Railway,  8  Dec. 
Rep.  442,  e  Bull.  15. 

III.    Appbopbiation. 

The  owner  of  the  soil  of  a  highwaj',  taken  by  a  railroad  com- 
pany  for  its  roadway,  un<1er  an  agreement  between  the  company 
and  the  commissioners  of  the  county  as  to  the  terms  and  manner 
of  its  use,  as  provided  in  this  section,  is  entitled  to  compensation 
for  its  appropriation,  and  may  compel  the  company,  under  the 
provisions  of  G.  C.  U084  and  ]108ii  to  condemn  and  pay  for  the 
same ;  and  such  right  is  not  l)arred  by  the  lapse  of  less  than  twenty- 
one  years  from  the  time  of  such  occupation  by  the  company.  The 
limitation  of  two  years  contained  in  this  section  applies  only  to 
incidental  injuries  to  properly  on  and  ajaccnt  to  the  roadway,  oc- 
casioned by  the  location  and  construction  of  the  railroad,  and 
does  not  include  the  remedy  for  injuries  to.  or  the  taking  of,  the 
land  itself:     Railroad  v.  O'Harra,  48  O.  S.  313. 

The  remedy  given  by  this  section  is  not  denied  by  G.  C.  11084, 
which  provides  for  appropriation  proceedings ;  but  the  property 
owner  may  elect  lielwcen  the  remedy  given  by  that  section  and  by 
this:  Grafton  v.  Railway,  21  Ked.  311!',  J  O.  F.  D,  318. 

This  section  does  not  afford  the  only  remedy  of  a  property 
owner,  if  a  railroad  crosses  a  street.  If  the  railroad  fails  to  assess 
compel!  sat  ion  to  an  abutting  owner,  he  may  lile  a  petition  under 
G.  C.  11084:  Railway  v.  Puchot,  4  O.  C.  C.  187,  2  O.  C.  D.  492 
(affirmed,  without  report,  Railway  v.  Pouchet,  51  O.  S.  571). 

IV.  Injunction. 
The  laying  of  a  railway  track  across  a  street  which  forms  a 
cul-de-sac  constitutes  an  injury  which  may  be  enjoined  if  it  appear 
that  the  injury  is  material  and  substantial  in  character.  But  where 
the  evidence  is  conflicting  as  to  the  extent  of  the  injury  and  some 
of  it  is  to  the  effect  that  the  laying  of  the  proposed  track  will,  owing 
to  the  regular  conditions,  enhance  the  value  of  the  plaintiff's  prop- 
erty, .and  the  neighlHirhood  is  a  lumber  district  where  there  is 
much   smoke  and   noise,  the  damages   which   may  be  sustained  are 
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evidently  such  as  can  be  compensated  in  a  suit  at  law,  and  the 
petition  for  an  injunction  against  tlie  laying  of  the  track  will  be 
dismissed:    Lumber  Co.  v.  Railway,  11  O.  N.  P.  (N.  S.)  289. 

Where  a  railroad  is  given  the  right  to  construct  a  spur  on 
a  manufacluring  street  for  the  sole  purpose  of  setting  in  and  taking 
out  cars,  this  is  not  such  a  material  injury  to  abutting  property 
owners  as  will  entitle  them  to  an  injunction :  Gunning  v.  Railway, 
2  O.  N.  P.  (N.  S.)  411,  14  O.  D.  (N.  P.)  660,  (Whetber  the  prop- 
erty owner  was  entitled  to  damages  was  not  decided). 

Tlie  property  owner  is  entitled  to  iujunction  against  the  con- 
struction of  a  railway  along  a  street  in  front  of  his  realty  until  he 
has  been  compensated  therefor ;  Bending  Co.  v.  Railway,  3  O.  D, 
(N.  P.)  430. 

A  property  owner  is  not  entitled  to  an  injunction  against  the 
construction  of  a  railway  across  a  street  which  interferes  with  his 
access  to  his  realty  by  such  street,  such  realty  having  unobstructed 
communication  from  all  other  directions :  Furniture  Co.  v.  Railway, 
7  O.  N.  P.  640,  9  O.  D.  (N.  P.)  674  (affirming  Furniture  Co.  v. 
Railway,  7  O.  N.  P.  630,  10  O.  D.  (N.  P.)  218). 

V.    Pkopebtv  "Near"  Railway. 

It  is  well  settled  that  an  action  lies  as  well  for  damage  to 
adjoining  property,  by  stopping  or  impairing  the  travel  on,  to,  or 
from  a  street  or  highway,  as  any  other  damage  that  can  be  done  to 
property,  although  the  property  injured  may  not  be  touched  by  the 
obstruction :     Railroad  v.  Naylor,  2  O.  S.  235. 

Damages  resulting  to  an  abutting  owner  from  the  taking  or 
impairment  of  his  easement  in  a  street  by  the  laying  of  a  railway 
switch  across  the  street  at  a  grade  higher  than  that  oE  the  street 
can  not  be  recovered  under  this  section,  but  the  remedy  would  be 
under  G.  C.  11084  (obiter)  :  Hall  v.  Railway,  11  O.  C.  C.  {N.  S.) 
tf7,  20  O.  C  D.    718. 

A  grist  mill  which  is  between  three  hundred  and  three  hundred 
and  fifty  feet  from  a  track  may  be  "near"  such  track  within  the 
meaning  of  this  section :  Railroad  v.  McLaughlin,  15  O,  C.  C.  I,  7 
O.  C.  D.  651   (affirmcii,  McLaughlin  v.  Railway,  61  O.  S.  279). 

Property  which  is  injured  by  the  location  of  a  railway  track 
upon  a  street  is  "near"  within  the  meaning  of  this  section:  Shep- 
herd V,  Railway,  IHO  U,  S.  426,  6  O.  F.  D.  82^. 

Property  situated  within  fifty  feet  of  that  part  of  a  street  upon 
which  a  railroad  is  operated  is  "near"  thereto,  within  the  meaning 
of  this  section,  and  the  measure  of  damages  to  which  the  owner  is 
entitled,  is  the  difference  in  the  value  of  the  property  before  and 
after  the  alleged  injury;  Railway  v,  Mcinen.  G  0.  C.  C.  (N.  S.) 
377,  17  O.  C.  D.  208. 

Property  which  is  near  the  point  at  which  a  railway  crosses 
a  street  and  is  injured  thereby  is  within  this  SL'Ction,  even  if  it  is  not 
abutting  upon  such  street:  Fliehman  v.  Railway,  11  Dec.  Rep.  543, 
27  Bull,  302. 

VI.    Limitation  of  Action. 

The  provision  of  this  section,  by  which  an  action  brought 
under  this  section  is  rcquireci  to  be  commenced  within  two  years 
after  the  completion  of  the  track,  is  a  statute  of  limitation  and  a 
delay  beyond  that  period  does  not  extinguish  the  right  of  recovery. 
If  the  railroad  company  does  not,  either  by  demurrer  or  answer, 
interpose  an  objection  on  account  of  the  lapse  of  time,  but  proceeds 
to  trial  on  the  merits,  it  will  be  deemed  to  have  waived  the  benefit 
of  the  provision:     Railroad  v.  Lerscli,  58  O,  S.  6:i'X 

This  limitation  docs  not  apply  to  an  action  for  taking  the  land 
tor  public  use  or  for  injury  thereto:  Railroad  v.  O'Harra,  48 
O,  S,  343. 

An  abutting  property  owner  i^  not  barred  from  damages  for 
the  permanent  injury  to  his  realty  for  twciilj-one  years:  Railway 
V.  Hambleton,  40  O,  S,  496. 
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That  tlie  limitation  of  two  years  imposed  by  this  section  ap- 
plies alike  to  temporary  !""1  to  permanent  injuries,  see  Grafton  v. 
Railway,  21  Fed  3(J!),  5  O.  1-.  D.  318. 

An  abutting  property  owner  can  not  maintain  an  action  for 
temporary  injury  to  his  realty  caused  by  the  construction  of  a  track 
in  the  street  after  four  years :    Railway  v,  Hambelton,  40  O.  S.  496. 

A  railroad  company,  in  laying  its  track  in  a  public  street,  in 
pursuance  of  authority  from  the  proper  officers  of  the  municipal 
corporation,  neceBsarity  lengthened  a  bridge  across  such  street, 
and  extended  the  approaches  to  the  bridge  along  the  street  in 
which  it  was  situated,  by  which  means  the  grade  was  raised  in 
front  of  A's  residence,  to  her  injury.  A's  premises  did  not  abut 
upon  the  street  in  which  the  track  was  laid,  but  were  near  thereto. 
It  was  held  that  the  ease  is  governed  by  this  section,  and  hence  the 
action  was  barred  in  two  years  from  the  completion  of  the  work; 
Railroad  v.  Mowatt,  3J  O.  S.  384. 

The  limitation  of  two  years  within  which  an  action  must  be 
commenced  as  prescribed  in  this  section,  applies  only  to  cases  where 
a  railroad  is  constructed  in  a  highway,  or  on  other  public  ground, 
under  an  agreement  with  the  public  authorities,  or  after  condemna- 
tion, as  provided  in  this  section :    Railroad  v,  Cobb,  35  O.  S.  94. 

If  a  main  track  has  been  used  for  thirty  years  or  more,  and 
subsequently  a  branch  track  is  contsructed  in  another  street,  dam- 
ages can  be  recovered  only  for  the  construction  of  such  branch: 
Railway  v.  Reeder,  6  O.  C.  C.  354,  3  O.  C.  D.  489. 

Section  8766.     Nothing  herein  shall  authorize  a  grant   Longitudimi 
of  the  right  to  occupy  any  public  street,  avenue,  or  alley,   ^y"^,?* 
longitudinally  by  an  elevated  track,  except  in  so  far  as  that   fui. 
is  necessary  to  accommodate  a  curve  in  the  line  of  the  ele- 
vated track,  in  which  case  no  supports  shall  be  placed  in  the 
roadway  of  the  street,  avenue,  or  alley  between  the  curb 
lines  thereof,  nor  shall  such  longitudinal  occupancy  of  the 
street,  avenue,  or  alley  exceed  three  hundred  feet  in  length. 
(R.  S.  Sec.  3283,) 

Cited:  "Railway  v.  East  Liverpool,  10  O.  N.  P.  (N.  S.)  157; 
Cleveland  v.  Railway.  03  Fed.  113,  12  O.  F.  D.  459. 

The  Cincinnati  Southern  Railway  was  not  authorized  by  75  v. 
15  to  make  such  lease  as  authorized  its  lessee  to  occupy  the  streets 
of  the  city,  even  if  the  hoard  of  public  works  made  such  grant  to 
such  lessee:  Railroad  v.  Railway.  3  O.  N.  P.  (N.  S.)  109,  16  O.  D. 
(N.  P.)  777. 

A  municipal  corporation  may  grant  to  a  railway  the  right  to 
construct  a  track  on  a  public  landmg  upon  reasonable  conditions 
for  the  protection  of  the  public;  such  as  a  restriction  upon  the  use 
of  such  track  to  certain  hours  of  the  day:  Railway  v.  Hood,  Si 
Fed.  CIS,  36  C.  C.  A.  42-1.  13  O.  F.  D.  27.  (An  action  for  death  by 
wrongful  act.  The  railway  company  was  spoken  as  a  trespasser 
in  making  use  of  such  track  outside  of  the  hours  thus  fixed.) 

A  municipal  corporation  may  maintain  ejectment  to  recover 
possession  of  its  streets  on  which  a  railway  corporation  has  con- 
structed a  track  without  rightful  authority:  Cleveland  v.  Railway, 
93  Fed.  113.  12  O.  I".  D,  45!). 

Possession  of  public  streets  by  a  railway  company  under  a 
license  therefor  does  not  confer  title  by  adverse  possession  or  by 
estoppel,  no  matter  how  long  the  period  of  occupation:  Cleveland 
V.  Railway,  93  F'ed.  113,  12  O.  F.  D.  459. 

Probably  this  section  is  eonrmed  to  cases  where  the  railroad 
runs  along  the  street,  in  which  case  a  contract,  with  the  municipal 
corporation  is  almost  necessary:  Railway  v.  Defiance,  167  U.  S.  88, 
10  O.  F.  D.  480  (affirming  Railroad  v.  Defiance.  52  O.  S.  2S2.  which 
affirmed  Railroad  v.  Defiance.  10  O.  C.  C.  27,  8  O.  C.  D.  703). 
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Section  8767.     If  in  the  judgment  of  the  board  of 

directors  of  any  domestic  or  foreign  corporation  owning 
or  operating  a  railroad  wholly  or  partly  within  this  state, 
it  be  necessary  to  use  and  occupy  for  an  elevated  track  any 
portion  of  any  pnblic  groimd  lying  within  the  limits  of  a 
municipality  and  dedicated  to  the  public  for  use  as  a  public 
ground,  common,  landing  or  wharf,  or  for  any  other  public 
purpose,  excepting  all  streets,  avenues,  alleys  or  public  road. 
such  company  may  appropriate  an  easement  over  so  much 
of  such  ground  as  is  necessary  for  such  purpose,  including 
the  right  to  maintain  the  necessary  piers  and  supports  for 
the  elevated  track.  Such  appropriation  shall  be  limited  to 
such  an  easement  as  is  necessary  for  the  constniction,  main- 
tenance and  uses  of  such  elevated  track,  in  accordance  with 
the  plan  hereinafter  provided  for.  Proceedings  for  appro- 
priation shall  be  conducted  in  the  manner  and  upon  the 
terms  provided  for  the  appropriation  of  the  property  of  in- 
dividuals.    (R.  S.  Sec.  3283a.) 

This  and  the  followiuft  sections  were  enacted  tor  the  purpose 
of  changing  the  rule  laid  dnwn  in  Railroad  v.  Cincinnati,  T<3  0.  S.  481 
(affirming  Railroad  v.  Cincinnati.  4  O.  N.  P.  (N.  S.)  497.  17  O.  D. 
(N.  P.)  mo,  which  affirmed  Cincinnati  v.  Railroad  4  O.  N.  P. 
(N.  S.)  217,  16  O.  D.  (N.  P.)  C28). 

This  section  together  with  G.  C.  8768  and  8769  are  not  uncon- 
stitutional, as  enlarging  the  right  o£  eminent  domain  beyond  the 
right  existing  in  1789,  at  which  time  such  public  landing  was 
dedicated:  Cincinnati  v.  Railway,  9  O.  N.  P.  (N.  S.)  4m.  20  O.  D. 
(N.  P.)  440  (affirmed,  without  report,  Cincinnati  v.  Railroad.  82 
O.  S.  466). 

In  order  to  sustain  a  proceeding  by  a  railway  company  to  con- 
demn an  easement  across  a  public  landing  for  an  elevated  track,  the 
evidence  must  show  both  a  reasonable  necessity  for  the  appropria- 
tion, and  that  the  taking  will  not  destroy  or  seriously  impede  the 
use  to  which  the  property  is  already  devoted :  Railroad  v.  Cincin- 
nati, 10  O.  N.  P.  (N.  S.)  649. 

This  section  confers  upon  the  city  no  power  to  grant  a  right 
of  way  across  a  public  landing  for  an  elevated  track;  but  it  only 
conveys  the  right  to  a  railway  company  to  appropriate  such  right  of 
way  under  proper  circumstances :  Radroad  v.  Cincinnati,  10  O.  N. 
P.   (N.  S.)  640. 

Sectio»j  8/68.  Before  such  appropriation  may  be 
made,  there  shall  be  submitted  to  the  council  of  the  mimici- 
pality  general  plans  of  the  proposed  structure  showing  the 
manner,  character  and  location  of  all  supports,  any  part  of 
which  will  be  upon  public  ground,  common,  landing  or 
wharf,  and  also  the  vertical  and  longitudinal  clearances 
between  the  supports.  No  right  to  appropriate  shall  accrue 
to  the  railroad  company  until  after  it  and  the  council  have 
agreed  upon  the  manner,  terms  and  conditions  upon  which 
the  property  may  be  u'^ed  or  occupied  and  the  plans  sub- 
mitted have  been  approved  by  ordinance  duly  passed  by  a 
two-thirds  vote  of  council.  Such  ordinance  shall  be  read 
on  three  separate  days.  The  rules  requiring  such  reading 
shall  not  be  suspended.     (R.  S.  Sec.  3283a.) 

Sec.  also.  G,  C.  8767. 

Cited  atid  construed:  Cincinnati  v.  Railway,  9  O.  N.  P.  (N.  S.) 
433,  20  O.   D,    (N'.   P.)   440    (affirmed,   without   report,   Railway  1 
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Section   8769.     Such  appropriation  shall  not   be   re-   Control  br 
strictive  of  the  control  by  the  public  officers  or  authorities   iSe*.'  '"   "" 
over  such  public  ground,  common,  landing  or  wharf,  sub- 
ject to  the  continued  maintenance  and  use  of  such  elevated 
track  upon  the  terms  and  conditions  agreed  upon,     (R.  S. 
Sec.  3283a.) 

See,  also,  G.  C.  8767. 

Cited  and  construed :  Cincinnati  v.  Railway.  9  O.  N.  P.  (N.  S.) 
433,  2U  0.  D.  (N.  P.)  440  (affirmed,  without  report.  Cincinnati  v. 
Railway,  82  0.  S.  466;  Railway  v.  Cincinnati.  10  O.  N.  P.  (N.  S.) 

•  wy. 

Section  8770.  When  it  is  deemed  and  declared  neces-  pij„  or  other 
sary  by  two-thirds  of  the  members  of  the  council  thereof  "^W"^  '"  ■ 
and  the  mayor  approving,  any  municipal  corporation  may  "' 
grant  the  right,  by  ordinance  duly  passed,  to  a  railroad  cmh- 
pany  operating  a  steam  railroad  in  such  municipality  to  place 
and  maintain  necessary  piers,  or  other  stays  or  supports,  in 
any  street  or  way  thereof,  when  they  are  provided  for  and 
included  in  the  plans  and  specifications  prepared  for  the 
abolishment  of  grade  crossings  therein  under  the  provisions 
of  an  act  to  abolish  crossings  in  municipal  corporations, 
passed  May  2,  1902,  and  all  acts  supplementary  thereto  and 
amendatory  therof.  Every  railroad  to  whom  a  grant  has 
been  made  by  any  municipal  authority  as  herein  provided 
shall  notify  in  writing  the  authorities  making  the  grant  of 
its  rejection  or  acceptance  of  the  grant  at  a  time  fixed  by 
such  authorities,  when  malting  it.  After  such  a  grant  has 
been  made,  and  accepted  by  a  railroad,  if  within  sixty  days 
after  such  acceptance,  there  is  filed  with  the  mayor  of  the 
city  or  village  making  such  grant  a  petition  protesting  against 
it,  and  signed  by  such  a  number  of  the  electors  of  the  city 
or  village  qualified  to  vote  at  the  last  preceding  general  elec- 
tion, as  equals  ten  per  cent,  of  the  number  of  voles  cast  for 
mayor  at  the  last  preceding  election  for  mayor  he  shall 
certify  that  fact  to  the  proper  election  officials.  (R.  S, 
Sec.  3283-1.) 

The  clear  policy  of  the  state  to  avoid  placing  permanent  ob- 
structions in  the  .ctrect  is  not  infringed  in  obviating  a  grade  crossing 
by  placing  piers  in  the  street,  where  they  are  so  situated  as  not  to 
interfere  with  travd  and  any  other  plan  of  construction  would  be 
so  much  more  expensive  as  lo  be  prohibitive  1  Cincinnati  v.  Railway, 
7  O.  X.  P.  (N.  S.)  81. 

This  section  and  the  following  section  do  not  apply  to  G.  C. 
876.1,  et  sc[|.,  or  to  G.  'C.  !<T67,  et  seq. ;  but  this  and  the  following 
section  an-  complete  in  themselves  without  depending  upon  such 
other  sections:  Cincinnati  v.  Railway,  9  O.  K.  P.  (N.  S.)  433,  20 
().  I>.  (X.  P.)  440  (affirmed,  without  report,  Cincinnati  v.  Railway, 
82  O.  S.  406.) 

Section  877r.     Tlie  officials  in  charge  of  such  general   suhmiaiion  o 
election,  in  accordance  with  the  statutes  relating  to  elections,   JJJ"""^  *" 
shall  arrange  and  provide  for  and  conduct  the  submission 
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of  such  question  to  such  electors.  The  question  whether 
such  grant  shall  he  made  shall  be  submitted  to  the  electors 
of  such  city  or  village  at  the  next  succeeeding  general  elec- 
tion occuring  more  than  thirty  days  after  the  expiration  of 
such  sixty  days.  The  ballots  at  such  election  shall  read 
"Elevated  Railroad  Grant — Yes";  "Elevated  Railroad  Grant 
— No".  If  at  the  election  a  majority  of  the  votes  cast  on 
such  (jiiestioii  is  against  the  grant,  it  shall  be  inefTective  and 
void.     (R.  S.  Sec.  3283-1.) 

See,  also,  G,  C.  8770. 

At  the  declion  provided  for  lierein,  blank  ballots  are  not 
"votes  cast  on  such  qucRtions,"  and  accordingly  can  not  be  counted : 
Brush  V.  Orgill,  9  O.  N.  P.  (N.  S.)  &«. 

The  canvassing;  bonrt!  will  he  enjoined  from  counting  ballots 
which  did  not  I'Xpress  anv  vote  at  such  eleelion:  Brush  v.  Orgill,  9- 
O.  X.  P.  (N.  S.)  m-2. 

Section  8772.  When  a  company  desires  to  extend  the 
line  of  its  road  beyond  either  of  its  previously  designated 
termini,  its  president  and  directors  may  submit  the  question 
of  such  extension  and  change  of  termini  to  a  meeting  of  its 
stockholders,  to  be  called  for  that  purpose  by  notice  pub- 
lished for  four  consecutive  weeks  in  some  newspaper  in 
general  circulation  in  each  county  through  or  into  which  the 
road  passes.  If  the  holders  of  a  majority  of  the  stock,  in 
person  or  by  j)roxy,  so  determine,  the  president  and  direc- 
tors, or  a  majority  of  them,  shall  make  a  certificate  of  the 
fact,  naming  the  places  of  the  new  terminus  or  termini  of 
the  road,  and  the  county  or  counties  through  or  into  which 
the  extended  line  will  pass,  and  file  it  in  the  office  of  the 
secretary  of  slate.  Such  extension  then  shall  be  held  to  be 
a  pari  of  the  original  line  of  the  road.     (R,  S.  Sec.  3306,) 

Cited:    Railway  v.  Telegraph  Association,  48  O.  S.  390. 

Tlie  power  conferred  herein  is  primarily  for  the  benefit  of  the 
public:    Trust  Co.  v.  Railway,  95  Fed.  IP,  13  O.  F.  D.  58. 

The  provision  of  this  section,  that  an  extension  '"Shall  be  held 
to  be  a  part  of  the  oriKinal  line  of  the  road,"  renders  the  extension 
a  part  thereof,  with  reference  to  its  operation  and  the  powers  of  the 
railway  corporation;  but  it  dues  not  make  such  extension  subject  to 
a  prior  mortgane  upon  tliu  original  line:  Trust  Co.  v.  Railway,  91 
Fed,  ii'J?,  lU  O,  F.  D,  UK. 

This  section  is  to  lie  cniistriied  in  connection  with  the  general 
statutes  on  the  snlijcct  of  railroads:     Trust  Co.  v.  Railway,  91  Fed. 

am.  10  o.  F.  D.  040. 

This  section  applies!  to  completed  lines;  and  the  consent  of  a 
majority  of  the  stockholders  onlv  is  necessarv  to  such  extension  or 
change  of  termini:  Trust  Co.  'v.  Railway,  91  Fed,  G99,  10  O.  F. 
.  D.  W(i. 

Section  8773.  When  it  is  ncccssary  in  the  construc- 
tion of  its  road  to  cross  a  road  or  a  stream  of  water,  a  com- 
pany may  divert  it  from  its  location  or  bed,  but  without 
unnecessary  delay  it  shall  place  such  road  or  stream  in  such 
condition  as  not  to  impair  its  former  usefulness.  (R.  S. 
Sec.  3284.) 
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I.    Cited. 
nder  v.  Railway,  2  O.  N.  P.  (N.  S.)  59.  14  O.  D.  (N.  P.) 
Jiri  m  re  Railway,  3  O.  N.  P.   (N.  S.)   561,  16  O.  D.   (N.  P.)  87; 
Cleveland  v.  Railway,  D3  Fed.  113,  12  O.  F.  D.  459. 

II.    Scope  and  Effect, 

Under  the  present  form  of  civilization  it  is  necessai^  that  pub- 
lic highways  and  railroads  should  cross;  and  such  crossing  is  inci- 
dental to  the  construction  of  each;  Railway  v.  Commissioners,  81 
O.  S.  am;  Railroad  v.  Defiance,  167  U,  S.  88.  10  O.  F.  D.  480  (af- 
firmins  Railroad  v.  Defiance,  52  O.  S.  26'2,  which  affirmed  Railroad 
v.  Defiance,  10  O.  C.  C.  27.  8  O.  C.  D,  703)  ;  Brown  v.  Railway, 
7  O.  N-  P.  CN.  S.)  529,  17  O.  D.  (N,  P.1  418  (affirmed  in  part, 
without  report.  Brown  v.  Railroad,  79  O.  S.  440). 

This  section  does  not  authoriie  a  railway  company  to  cross  a 
street  in  a  municipal  corporation,  without  the  consent  of  the  au- 
thorities of  such  municipal  corporation,  or  without  appropriating 
such  right.  Such  rieht  or  occupancy  can  be  obtained  only  by  com- 
pliance with  G.  C,  8763,  et  seq. :  Youngstown  v.  Railroad.  3  O.  C.  C. 
214,  2  O.  C.  D.  121;  see  to  the  same  effect.  Railway  v.  Cincinnati,  8 
Dec.  Rep.  554,  8  Bull.  3-34. 

Under  this  section,  tORether  with  G,  C.  8763.  et  scq.,  county 
commissioners  miy  make  a  contract  with  a  railway  corporation  with 
reference  to  the  terms  and  conditions  upon  which  such  railway  may 
cross  a  public  highway,  or  divert  it,  in  constructing  the  railway; 
and  if  such  contract  is  fair  and  reasonable  it  is  valid  and  entorcible: 
Megrue  v.  Commissioners,  15  O.  C  C.  242,  8  O,  C  D.  263.  (In  this 
case,  the  commissioners  agreed  to  surrender  a  portion  of  a  public 
highwav  in  consideration  of  which  the  railway  corporation  agreed 
to  purchase  the  necessary  ground  and  to  construct  the  public  high- 
way thereon,  so  as  to  make  a  continuous  highway  with  the  part  of 
the  original  highway  which  was  not  surrendered.) 

This  section  does  not  confer  on  a  railroad  company  the  right 
to  lay  its  track  upon  or  across  a  county  road.  The  purpose  of  this 
section  is  confined  to  diverting  a  road  or  .stream  of  water  from  its 
present  location  or  bed.  Query:  Where  a  railroad  company  has  the 
right  to  divert  a  road  or  stream  without  agreement  with  the  com- 
missioners, or  appropriation:  Commissioners  v.  Pennsylvania  Co., 
6  O.  N.  P,  (N.  S.)  141,  18  O.  D.  (N.  P.)  348. 

Where  a  railroad  companv,  for  the  purpose  of  supporting  its 
overhead  cro.ssing  of  a  public  city  or  village  street,  erects  and  main- 
t.iins  abutments  which  occupy  a  portion  of  the  street,  excluding  the 
public  therefrom,  and  claims  the  right  to  do  so  under  a  contract 
made  with  the  municipal  council,  it  must  appear  that  the  council 
was  authorised  by  statute  in  express  terms,  or  by  clear  implication 
therefrom  to  mike  such  contract;  and  mere  general  legislation  au- 
thorizing a  railroad  company  to  occupy  a  street  for  the  purposes  of 
its  road^  is  insufficient  for  such  permanent  and  exclusive  use  (ap- 
proving and  following  Ravenna  v.  Pennsylvania  Co.,  45  O.  S.  118) ; 
Railway  v.  Elvria,  69  O.  S.  414  (affirming  and  modifying  Elyria  v. 
Railway,  3  O.'C.  C.  (N,  S.)  2r>0,  13  O.  C  D.  -(82,  which,  on  appeal, 
affirmed  Elyria  v.  Railway.  12  O.  D.  (N.  P.)  609). 

This  section  is  said  to  apply  only  to  the  original  construction 
of  a  railway:  Railwav  v.  South.  TR  O.  S.  10  (disapproving  Com- 
missioners v.  Railway. '11  O.'C.  C  (N.  S.)  419,  12  O.  C.  D.  805). 

III.     Diverting  Public  Road. 
It  by  agreement  between  a  railway  corporation  and  the  county 
commissioners,  a  railway  is  required  to  open  a  new  road  for  a  part 
of  the  distance,  in  order  to  accommodate  the  traveling  public  where 
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the  railwaj'  corporation  had  laid  its  track  in  part  of  the  original 
road,  this  is  not  a  change  or  diversion  of  the  original  road ;  and  it 
still  remains  as  a  public  road  in  its  original  location  subject  to  the 
right  of  the  railway  corporation  to  construct  and  use  such  track 
thereon:    Trust  Co.  v.  Railway.  T  0.  N.  P.  (N.  S.)  497. 

Diversion  of  a  public  highway  may  be  permanent,  if  it  is  rea- 
sonably necessary,  and  if  it  does  not  interfere  unreasonably  with 
the  use  of  the  highway  by  the  traveling  publici  Brown  v.  Railway, 
7  0.  N.  P.  (N.  S.)  r,29.  17  O.  D.  (N.  P.)  418  (affirmed,  without  re- 
port, Brown  v.  Railroad,  79  0.  S.  440). 

If  a  highway  crosses  a  railway  at  an  acute  angle,  twenty-seven 
feet  below  the  grade  of  a  railway,  and  the  cost  of  building  a  bridge 
across  such  highway,  at  such  angle  will  be  very  great,  the  railway 
corporation  may,  under  this  section,  divert  such  highway  so  as  to 
cross  the  railway  at  right  angles,  the  railway  bridge  being  made 
wide  and  high  enough  to  permit  the  building  of  an  interurban  rail- 
way track  bv  the  side  of  the  highway  :  Rrown  v.  Railway.  7  O.  N. 
P.  (N.  S.)  529.  17  0.  D.  (N.  P.)  41S  (affirmed,  in  part,  without  re- 
port. Brown  v.  Railroad,  79  O.  S.  440). 

The  question  of  the  relative  expense  of  constructing  a  railway 
bridge  or  of  diverting  a  highway  is  an  element  for  consideration  in 
determining  the  reasonable  necessity  of  diverting  the  highway: 
Brown  v.  Railway,  7  O.  N.  P.  (N.  S.)  529,  17  O.  D,  (N.  P.)  418 
(affirmed;  in  part,  without  report,  Brown  v.  Railroad.  79  O.  S.  440.) 

IV.    Diverting  Stream. 

The  power  of  a  railroad  company  to  appropriate  private 
property  for  the  purpo.se  of  diverting  a  stream  from  its'  natural 
location  or  bed,  and  acquiring  land  for  the  new  channel  made  neces- 
sary by  reason  of  such  diversion,  may  be  exercised  at  the  time  of 
the  construction  of  the  road,  and  for  that  purpose,  but  not  after- 
wards in  the  making  of  improvements  of  the  roadbed ;  Railway  v. 
South,  78  O.  S.  10  (disapproving  Commissioners  v.  Railway,  11  O. 
C.  C.  <N.  S.)  419,  1-2  0.  C.  D.  R0.5.  in  which  it  was  said  that  the 
word  "construction"  in  this  section  was  not  limited  to  the  original 
building  of  the  road ;  but  that  it  gave  the  right  lo  divert  the  course 
of  a  highway  in  making  a  change  under  G.  C.  8733). 

This  section  authorizes  a  railway  corporation  to  divert  a  stream 
of  water  permanently  from  its  location  or  bed.  if  necessary  to  the 
construction  of  such  railway:     Railway  v.  Bohm,  34  0.  S,  114. 

If  the  diversion  of  a  stream  from  its  bed  is  necessary,  a  rail- 
way may  appropriate  land  through  which  to  construct  a  new  chan- 
nel for  such  a  stream:     Railway  v.  Bohm,  34  0.  S.  114. 

If  a  railway  company  owns  certain  land,  it  may  change  the 
channel  of  a  stream  thereon,  tf  it  does  not  thereby  injure  others: 
Railway  v.  Franz,  43  O.  S.  623. 

V.    Restoration  of  Road  to  Former  Condition. 

After  a  railway  has  been  constructed  across  a  street  or  road, 
such  street  or  road  must  be  replaced  in  such  condition  as  not  to 
impair  its  former  usefulness:  Railroad  v.  Defiance.  107  U.  S.  88, 
10  O.  F.  D.  480  (affirming  Railroad  v.  Defiance,  53  O.  S.  263.  which 
affirmed  Railroad  v.  Defiance.  10  O.  C.  C.  27,  3  O.  C.  D.  703). 

This  requires  a  substantial  restoration  to  its  former  condition; 
and  such  substantial  restoration  is  sufficient :  Railway  v.  Commis- 
sioners, 31  0,  S.  33S. 

Leaving  an  abutment  in  a  highway  so  as  to  interfere  ma- 
teriallv  with  travel,  and  without  subslituling  another  highway  or 
part  tnereof  for  the  highway  thus  oljstructcd,  i,'  not  a  substantial 
restoration;  Railway  v,  Elvria,  69  O,  S.  414  f affirming  and  modi- 
fying Elyria  v.  Railway,  3  O.  C.  C.  (N,  S.)  350,  13  O,  C.  D.  482. 
which,  on  appeal,  affirmed  Elyria  v.  Railway,  12  0,  D.  (N.  P.) 
609). 

This  requirement  is  said  to  be  declaratory  of  the  common  law: 
Zanesville  v.  Fannan,  53  O.  S.  615,  ,--  , 
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T^is  section  is  subsl nut i ally  the  common  law  rule  on  the  sub- 
ject whith,  it  is  held,  imposes  the  duty  upon  the  railroad  to  restore 
the  hiKhway,  although  the  charter  or  statute  authorizing  the  con- 
struction of  the  railroad  contains  no  express  provision  to  that  ef- 
fect and  the  duty  so  imposed,  has  reference  to  future  contingencies, 
and  re<iiiires  the  company  from  time  to  time  to  put  the  highway  in 
such  condilion  as  chinged  circumstances  may  render  necessary: 
Railroad  v.  Defiance.  ■")"•  0,  S.  "iiy  (affirming  Railroad  v.  Defiance, 
10  O.  C.  C.  27,  S  O.  C.  n.  TO:i,  and  whifh  was  affirmed  in  Railroad 
V.  Defiance,  107  U.  S.  88,  10  O.  F.  D.  4fil)). 

The  requirement  that  a  road  shal!  he  placed  in  such  condition 
as  not  to  impair  its  former  iispfnhicss  is  a  condition  which  is  in- 
separable from  the  right  or  franchise  granted  to  a  railway  to  cross 
the  highway  with  its  road  or  to  divert  the  highway  from  its  loca- 
tion; and  while  such  railway  c:>rporation  exercises  and  enjoys  such 
franchise,  the  state  may  compel  it  to  perform  the  condition  on 
which  the  franchise  was  granted,  by  a  petition  which  invokes  the 
equity  powers  of  the  court,  and  which  is  prosecuted  bv  the  attorn^- 
general  in  the  name  of  the  state:  Slate,  ex  rcl,  v.  Railroad.  36  O. 
S.  434. 

In  enjoining  a  railway  corporation  from  using  the  highway, 
where  it  has  been  diverted  by  the  corporation  from  its  location,  but 
left  in  such  close  proximity  to  the  railwav  as  to  make  it  dangerous 
for  public  travel,  il  is  proper  for  the  court  to  prescribe  what  change 
in  the  location  shall  oi)craIe  lo  supercede  the  mjunction.  On  allow- 
ing an  injunction  aijaiiist  the  cornoration  from  any  further  work  on 
or  obstruction  of  the  highway,  the  court  mav,  on  final  hearing,  re- 
quire the  removal  of  the  obstructions  already  placed  thereon,  in  case 
the  corporation  refuses  to  restore  such  highway  to  its  former  useful- 
ness:    State,  ex  rel.,  v.  Railroad,  -1(1  O.  S.  434. 

The  remedy  which  is  given  to  county  commissioners  for  the 
obstruction  of  a  state  or  county  road  is  cumulative  and  does  not 
prevent  the  stale  from  mainlaimnit  an  action  in  equity  t6  compel  a 
railwav  corporation  to  comply  with  the  provisions  of  this  section : 
State,  ex  rel,  v.  Railroad,  36  O.  S.  434. 

The  powers  given  by  a  charter  of  a  railroad  company  to  con- 
struct its  road  across  a  public  highway  upon  condition  that  the  same 
be  restored  to  its  former  stale  "or  in'a  sufficient  manner  not  to  im- 
pair its  usefulness."  does  not  authoriie  the  company  permanently 
to  appropriate  any  portion  of  the  public  highway  bv  obstructions, 
which  mTterially  interfere  with  the  public  travel.  The  obligation, 
in  such  case,  to  restore  ihe  public  highway  to  such  condition  as  not 
to  impair  its  usefulness,  is  a  condition  inseparable  from  the  com- 
pany's riRht  to  construct  its  road  across  such  highway,  and  the 
statute  of  limitations  is  not  an  available  defense  lo  an  action  brought 
to  secure  Ihe  performance  of  such  condition:  Railroad  v.  Com- 
missioners. 31  O.  S.  ai8. 

A  corporation  owning  and  operating  a  railroad  which  crosses 
a  common  hitthway,  is  under  no  obligation  to  remove  from  the 
highway  obstructions  placed  on  the  crossing  by  a  stranger,  if  the 
material  constituting  the  obstruction  is  neither  the  properly  nor  un- 
der the  care  and  control  of  the  corporation,  although  the  existence 
of  the  obstructions  is  brought  to  the  knowledge  oi  its  agens.  Nor 
docs  such  oblictalinn  exist,  although  the  person  so  placing  the  ob- 
structions bo  a  brakeman  on  the  company's  road,  and  the  material 
constituting  the  obstruction  be  waste  manure  from  the  stock  cars 
nf  the  c'^nfiany.  if  the  brakeman  so  placed  the  manure  for  his  own 
use,  without  the  authority  of  the  company,  and  at  the  time,  was  not 
acting  within  the  scope  of  his  emplovment  and  duty  as  brakeman; 
Railroad  v.  Maurcr,  21  O.  S.  4-21. 

While  a  railway  corporation  must  restore  a  highway  to  such 
condition  .is  not  to  impair  its  former  usefulness,  and  is  liable  for 
injuries  which  result  from  its  rcgligence  lo  do  so,  it  is  not  under 
oliligalion  to  keep  the  highway  in  repair  after  it  has  been  fully  re- 
stored to  such  condition;  but  if  after  the  highway  has  been  re- 
stored, the  railway  company  wrongfully  encroaches  upon  it,  or  im- 
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pairs  its  usefulness,  the  railway  company  is  liable  for  damages  re- 
sulting therefrom:    Railway  v.  Maurer,  21  O.  S.  421. 

If  a  railway  company  has  built  a  bridge  over  a  turnpike  stt  so 
low  a  level  as  not  to  leave  sufficient  space  between  the  surface  of 
the  turnpike  and  the  bridge,  and  the  turnpike  company  has  made  no 
objection  until  the  railway  has  done  a  great  part  of  the  construction 
of  such  bridge,  the  court  will  order  the  turnpike  to  be  lowered  at 
the  expense  of  thd  railway :  Turnpike  Co.  v.  Railway,  15  O.  C.  C 
268,  8  O.  C.  D.  209. 


VI.    Liability  c 


Rai 


Where  a  railroad  company  is  authorized  by  its  charter  to  di- 
vert the  location  of  a  highway  when  it  is  necessary  in  the  con- 
struction of  its  road,  the  right  must  be  exercised  with  due  regard 
to  the  public  safety;  and  the  company  will  be  liable  for  injuries 
sustained  by  travelers  on  the  highway,  by  reason  of  its  negligence 
in  not  erecting  proper  barriers  to  guard  ihem  from  driving  into 
cuts  or  excavations  made  in  the  highway  by  the  company,  where 
such  travelers  are  not  in  fault  themselves ;  Potter  v.  Bunnell,  20 
O.  S.  150. 

The  fact  that  a  railway  has  agreed  to  keep  In  repair  a  bridge 
by  which  a  street  is  conducted  above  such  railway,  does  not  prevent 
the  city  from  being  jointly  hable  with  such  railway  for  failure  to 
keep  such  bridge  in  repair;  Railroad  v.  Sweeney,  8  O.  C.  C,  298, 
4  0.  C.  D.  11  (affirmed,  without  report,  Railroad  v.  Sweeney,  52  O. 
S.  616.) 

.\  railway  company  is  personally  liable  to  the  public  for  com- 
plying with  this  section;  and  the  fact  that  it  employs  contractors  to 
do  necessary  work  in  complying  with  this  section  does  not  re- 
lieve the  railway  from  liability  tor  their  negligence;  Railroad  v. 
Van  Dorn,  1  0.  C,  C.  292.  I  O.  C.  D.  IGO, 

Section  8774.  A  railroad  company  may  so  construct 
its  bridges  as  to  answer  the  ordinary  purposes  of  travel  and 
business,  as  well  as  for  railroad  purposes,  and  may  demand 
and  receive  such  rates  of  toll  for  the  passage  of  individuals, 
vehicles  of  all  kinds,  or  animals,  as  it  fixes,  subject  to  the 
approval  of  the  commissioners  of  the  county  or  counties  in 
which  such  bridge  is  erected.  Rates  of  toll  shall  be  uniform, 
shall  be  printed  or  painted,  and  kept  conspicuously  posted 
in  or  near  the  toll-house  of  the  bridge,  and  may  be  revised 
and  changed  in  the  first  week  of  each  year.  The  company 
may  compound  and  bargain  with  any  person  or  party  for 
the  use  of  such  bridge,  by  the  month,  quarter,  or  year.  No 
company  shall  receive  toll  upon  such  a  bridge  if  erected 
within  one  mile  of  a  toll  bridge  previously  constructed  over 
the  same  stream.     (R.  S.  Sec.  3285.) 

Section  8775.  When  the  line  of  the  road  crosses  a 
■  canal  or  any  navigable  water,  the  company  shall  file  with  the 
board  of  public  works,  the  plan  of  the  bridge,  and  other  fix- 
tures therefor,  which  shall  designate  the  place  of  crossing. 
If  the  board  approves  such  plan,  it  shall  notify  the  company, 
in  writing,  of  such  approval.  If  the  board  disapproves  such 
plan,  or  fails  to  approve  it  within  twenty  days  from  the  fil- 
ing thereof,  the  company  may  apply  to  the  court  of  common 
pleas,  or  a  judge  therof  in  vacation,  and  upon  reasonable 
notice  being  given  to  the  members  of  the  board,  upon  good 
cause  shown,  the  court  or  judge  shall  appoint  a  competent, 
disinterested  engineer,  not  a  resident  of  a  county  through 
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which  the  road  passes,  to  examine  such  crossing,  and  pre- 
scribe the  plan  and  conditions  therof,  so  as  not  to  impede 
navigation.  Within  twenty  days  from  his  appointment,  such- 
engineer  shall  make  his  returns  to  the  common  pleas  court 
of  the  county  wherein  such  crossing  is  to  be  made,  subject 
to  exceptions  by  either  party.  At  the  next  term  after  filing 
the  return,  the  court  shall  examine,  approve,  and  confirm  it, 
unless  good  cause  be  shown  against  such  approval.  Its  order 
of  confirmation  shall  be  sufficient  authority  for  the  erection, 
use,  and  occupancy  of  such  bridge,  in  accordance  with  such 
plans.     (R,  S.  Sec.  3317.) 

For  canals,  see  appendix,  13997,  et  seq. 

Cited :  State,  ex  rel.,  v.  Railway,  37  O.  S.  157. 

H  a  railway  corjioration  constructs  a  bridge  across  a  navigable 
river,  without  permission  of  the  board  of  public  works  or  other 
competent  authority,  and  without  a  proper  draw  therein,  such  rail- 
way will  be  ousted  of  the  right  to  maintain  such  bridge  by  a  pro- 
ceeding tn  quo  warranto;  Railway  v.  State,  1  O.  S.  U.  28S,  33 
Bull.  169. 

If  a  bridge  is  constructed  across  navigable  water,  without 
proper  authority,  a  state  court  nia.y  by  a  proceeding  in  quo  warranto, 
require  J^tich  bridge  to  be  removed :  Railway  v.  State,  165  U.  S, 
anb.  12  O.  F.  D.  1. 

Authority  to  a  railway,  to  construct  its  track  between  two 
specified  points,  over  certain  navigable  water,  is  an  implied  grant 
of  power  to  construct  a  bridge  over  such  water ;  Works  V.  Kail- 
way,  5  McLean,  425  Fed,  Cases  18016,  3  O.  F.  D.  101. 

Skction  8776.  No  company  shall  construct  over  a  Height  of 
canal  any  permanent  bridge  less  than  ten  feel  in  the  clear  ^^*  '"'" 
above  the  top  wafer  line  of  the  canal,  and  the  piers  and 
abutments  of  such  bridge  must  be  placed  so  as  not  in  any 
manner  to  contract  the  width  of  the  canal,  or  interfere  with 
free  passage  on  the  towpath.  This  section  shall  not  prevent 
the  construction  or  continuance  of  draw  bridges  which  do 
not  interrupt  navigation.     (R,  S.  Sec,  3317.) 

Cited :     State,  ex  rel.,  v.  Railway,  37  O.  S.  157, 

A  railway  can  not  construct  a  bridge  over  a  navigable  Stream 
in  such  a  way  as  to  interfere  with  navigation:  State  v.  Railway, 
37  0,  S.  !.>7, 

Under  this  section  no  authority  exists  to  approve  a  plan  of  a 
railway  bridge  which  is  less  th.in  ten  feet  above  the  top  water  line 
of  a  canal ;  nor  whose  abutments  are  so  constructed  as  to  interfere 
with  navigjition :    State,  ex  rel..  v.  Railway.  37  0.  S.  157, 

For  the  appropriation  of  a  canal  owned  by  a  private  corpora- 
tion ;  and  for  the  rights  of  the  original  owner  of  such  realty,  see 
Hatch  V.  Railway,  18  O.  S.  93, 

Section  8777.     All  railroad  bridges  erected  prior  to  certiin  eiub- 
May  r,  1852,  over  any  navigable  canal,  feeder,  slack-water  Jj^'affilrteST' 
improvement,  river,  stream,  lake  or  re-servoir,  not  less  than 
ten  feet  in  the  clear  above  the  top  water  line,  shall  remain 
undisturbed  by  the  board  of  public  works,  (R,  S,  Sec,  3318,) 

Section  8778,     If  a  company  refuses  to  comply  with   Enforeemrni 
any  of  the  provisions  of  sections  eighty-seven  hundred  and    J^ctrp'"'*"' 
seventy-five  and  eighty-seven  hundred  and  seventy-six,  on 
being  notified  thereof,  the  attorney-general  shall  immediately 
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institute  proper  legal  proceedings,  in  the  name  of  the  state, 
against  such  company,  for  the  purpose  of  enforcing  such 
•provisions.     (R.  S.  Sec.  3319.) 


Section  8779.  When  it  becomes  necessary  for  two 
or  more,  railroads  to  cross  any  of  the  navigable  waters  of 
this  state  at  or  near  the  same  ooint,  by  draw  or  swing 
bridge,  the  companies  or  persons  owning  or  controlling 
such  roads,  if  practicable,  shall  use  one  and  the  same  bridge, 
and  approaches  thereto.  The  right  to  use  any  such  bridge 
and  its  approaches,  or  other  similar  structure,  so  situated 
and  used  as  to  make  it  necssary  for  the  companies  or  persons 
owning  or  operating  two  or  more  roads  to  agree  upon  a 
common  use  thereof,  in  order  to  comply  with  this  section, 
when  such  companies  or  persons  can  not  so  agree,  may  be 
appropriated  by  the  company  or  persons  owning  or  oper- 
ating a  road  for  which  such  use  is  desired,  in  accordance 
with  the  provisions  of  law  authorizing  the  appropriation 
of  private  property  to  the  use  of  corporations.  (R,  S,  Sec. 
3364.) 

Section"  8780,  The  statement  to  be  filed  in  such  ap- 
propriation proceedings  as  near  as  may  be,  shall  set  forth 
the  regulations  according  to  which  the  joint  use  of  such 
bridge  and  approaches,  or  other  structure,  are  to  be  reg- 
ulated. If  their  reasonableness  in  any  part  be  denied  by  the 
defendant  in  the  proceedings,  the  court  shall  hear  and 
determine  the  issue,  and  record  its  6ndings  and  order  there- 
on, confirming  or  altering  the  regulations,  as  it  deems  just 
and  reasonable,  subject  to  exceptions  and  reversal  for  error 
by  the  court  of  common  pleas,  on  petition  filed  for  that 
purpose.  The  order  fixing  the  regulations  shall  be  made 
before  the  jury  is  impaneled  to  assess  the  compensation  for 
the  right  sought  to  be  appropriated,  which  shall  be  a  sum 
equal  to  the  annua!  value  of  such  use,  to  be  paid  quarterly 
each  year,  in  advance,  wliile  it  continues.  (R.  S.  Sec. 
3365) 

This  section  applies  to  trcsUes ;  Jolins  v.  Railway,  7  O.  N.  P. 
592,  10  O.  D.  (N.  P.)  348. 

Whether  a  given  slrdcdire  is  a  treslle 
of  fact:    Johns  v.  Railway,  7  O.  N.  P.  !,:t 

__^ _  Section  8781.     When  they  deem  it  expedient  for  the 

'""th*"  *""'"  '"^^''^^'  °''  convenience  of  the  company,  its  directors  may 
open  transfer  books  in  any  state  of  the  United  States,  for 
the  purpose  of  transferring  stock  purchased  or  held  by  per- 
sons out  of  this  state.  an(i  employ  suitable  agents  to  keep 
such  books,  who.se  acts,  done  under  the  authority  of  this 
section,  shall  bind  the  company.     (R.  S-  Sec.  3291.) 

Section  8782.  Tlie  directors  may  elect  from  their 
number  a  vice-president,  when,  in  their  opinion,  the  interest 
or  convenience  of  the  company  requires  it.  In  case  of  the 
absence,  death,  resignation,  or  other  disability  of  the  presi- 


Openlog  of 


»Google 


REGULATING   RAILROADS   AND   PUBLIC   UTILITIES,  4; 

dent,  the  vice-president  so  elected  shall  exercise  the  powers 
and  discharge  tlie  duties  which  belong  to  the  office  of  presi- 
dent, until  such  vacancy  is  filled  by  a  new  election,  or  such 
disability  removed.     {R.  S.  Sec.  3292,) 

Section  8783.     When,  in  their  opinion,  the  Interests   Eieciion  of  a 
or  convenience  of  the  company  will  be  promoted  thereby,   t"»™"f. 
the  directors  may  elect  a  suitable  person  as  treasurer  of  the 
company,  to  be  subject  to  such  rules  and  regulations  as 
they  or  the  company  prescribe.     (R.  S.  Sec.  3293.) 

Section  8784.     By  a  vote  of  a  majority  of  its  stock,   Number  of 
at  any  regiUar  annual  meeting  of  the  company,  it  may  in-  bj"^'"^^!' 
crease  the  nnmber  of  directors  to  not  more  than  fifteen,  or  or  dimimshcd 
decrease  the  nnmber  before  or  after  such  increase  to  not 
less  than  seven.     (R.  S.  Sec.  3294.} 

Section  8785.  The  stockholders  of  a  company,  whose  Dir«tors  na- 
railroad  is  wholly  or  partly  within  this  state,  at  any  regular  be  eUuified^a 
meeting,  or  special  meeting  of  which  at  least  thirty  days'  meeting, 
notice  has  been  given  by  publication,  by  an  affirmative  vote 
of  those  owning  a  majority  of  the  stock  of  the  company, 
may  direct  its  board  of  directors  so  to  classify  the  members 
thereof,  by  lot  or  otherwise,  that  one-third  shall  terminate 
their  official  term  at  the  first  annual  election  thereafter,  one- 
third  at  the  next  annual  election  thereafter,  and  the  remain- 
der at  the  next  succeeding  annual  election.  .  At  the  first 
regular  election  succeeding  such  classification,  when  the 
term  of  the  directors  of  the  first  class  expires  and  at  each 
succeeding  annual  election  thereafter,  the  stockholders  shall 
erect  directors  for  three  years,  to  take  the  places  of  those 
retiring,  and  no  more.  AH  vacancies  which  otherwise  oc- 
cur in  the  board  shall  be  filled  in  the  manner  prescribed  by 
law.     (R.  S.  Sec.  3295.) 

Section  8786.  The  stockholders  of  a  company  whose  aj„iJiea,jon 
road  is  wholly  or  partly  within  this  state,  at  any  regular  of  directors. 
annual  election  of  directors  thereof,  may  so  classify  and 
elect  such  directors  that  one-third  thereof  shall  serve  for 
one  year,  one-third  for  two  -years,  and  the  remainder  for 
three  years.  At  each  succeeding  annual  election  thereafter 
the  stockholders  shall  elect  directors  to  take  the  place  of 
those  whose  terms  so  expire.  No  person  shall  be  allowed 
to  vote  fof  directors  unless  he  has  been  a  registered  stock- 
holder of  the  company  at  least  thirty  days  prior  to  such 
election.  The  registry  of  such  stock  shall  be  made  in  the 
books  kept  at  the  principal  office  of  the  company.  (R.  S. 
Sec.  3296.) 

Cilcil  in  britt  of  defendant  in  error:  Railway  v.  Hinsdale,  45 
O.  S.  5.')6. 

For  llic  rifilit  of  a  stockholder  to  sue  on  behalf  ot  himself  and 
olber  sl-xkboldcrs.  sec  Henry  v.  Railway,  2  O.  N.  P.  118,  S  O,  D. 
(N.  P.)  41. 

For  the  election  ot  directors  by  stockholders,  see  G.  C.  8635, 
et  se<|. 

For  the  powers  of  directors,  see  G.  C.  8C60,  et  seq. 
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Section  8787.  The  provisions  of  the  next  two  preced- 
ing sections  also  apply  to  companies  whose  bondholders  or 
other  creditors  share  with  the  stockliolders  in  the  election 
of  directors.  In  such  case  the  vote  necessary  to  direct  the 
classihcation  provided  for  in  those  sections  shall  be  the 
same  as  is  required  to  elect  directors  of  such  companies. 
(R.  S.  Sec.  3297.) 

Section  8788.  Such  directors  shall  be  liable  in  their 
individual  capacity  to  the  stockholders  for  any  damage  sus- 
tained by  them  by  reason  of  negligence,  mismanagement, 
or  unfaithfulness  in  the  discharge  of  their  duties;  but  a 
director  may  exonerate  himself  by  entering  his  protest  upon 
the  record  against  an  act  done  without  his  concurrence  from 
which  injury  is  feared,  and  forthwith  publishing  it  for  three 
weeks  in  some  newspaper  printed  and  of  general  circula- 
tion in  the  county  in  which  is  the  principal  office  of  the 
company.     (R.  S.  Sec,  3314-) 

Who  in«iigiti)e  Section_8789-     No  person  who  is  a  stockholder,  owner, 

to  office  or  or  part  owHcr  of  any  express,  dispatch,  fast  freight,  or 
■PfKH  n  transportation  company  (  whether  incorporated  or  not,  an 
object,  or  one  of  the  objects,  of  which  is  the  shipment  of 
freight  or  the  transportation  of  persons  over  any  railroad 
in  the  United  States,  or  who  in  any  way  is  pecuniarily  in- 
terested in  a  company  or  partnership  formed  for  such  or 
like  purpose,  shall  perform  the  duties  of,  or  be  elected  or 
appointed  to,  an  office  of  profit  or  trust  in  a  railroad  com- 
pany, or  employed  as  freight  or  ticket  agent  thereof.  All 
such  persons  shal  be  ineligible  to  any  such  office  or  appoint- 
ment.    (R.   S.  Sec.  3315.) 

That  an  employe  of  a  freight  dcspatcli  company  is  not  ineligible 
as  a  director  of  a  railwav.  see  Devou  v.  luiericriiiiiial  Railway,  19  O. 
C.  D;  113,  4  O.  L.  R.  313. 

Act.  of  in-  Section  8790.     If  any  person,  be  elected  to  an  office, 

eligible  Btr-  Or  appointed  to  a  position,  or  performs  duties,  in  violation 
forfiiiure'  of  the  next  preceding  section,  all  his  official  acts  shall  be 
null  and  void.  For  every  day  that  he  exercises  or  .attempts 
to  exercise  the  functions  of  such  office  or  appointment,  he 
shall  forfeit  and  pay  fifty  dollars,  to  be  recovered  at  the  suit 
of  any  stockholder  of  the  company,  in  its  name,  one-half 
of  which  shall  go  into  the  treasury  of  the  company,  and  the 
other  to  the  stockholder  prosecuting,     (R,  S.  Sec,  3316.) 

When  direc-  SECTION  8791.     The  directors  of  a  company  which  has 

tors_  may         expended  in  the  construction  of  its  road  ten  per  cent,  of 

jnf^on's  in     its  authorized  capital,  and  has  obtained  actual  bonafide  sub* 

initaUments.      scriptious   to  its  Capital  stock  to  the  amount  of  at  least 

twenty  per  cent,  thereof,  may  receive  subscriptions  to  its 

capital  stock,  payable  in  such  installments,  dependent  upon 

the  completion  of  the  whole  or  any  part  of  its  road  so  that 

cars  may  pass  over  it,  as  they  deem  expedient,  and  upon 

full  payment  therof  issue  certificates  of  stock  therefor.    No 
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subscriber  to  the  stock  hereby  authorized  shall  be  entitled 
to  any  of  the  privileges  of  a  stockholder  until  his  subscrip- 
tion is  fully  paid,  nor  for  any  purpose,  be  deemed  a  stock- 
holder until  the  happening  of  the  contingency  upon  which 
the  installments  on  his  subscription  are  made  dependent. 
(R.  S.  Sec.  .^298.) 

Cited:     Railroad  v.  Hinsdale,  45  0.  S.  5M. 

If  the  subscription  to  the  stock  of  a  railway  corporation  is 
mnde  payable  "when  the  track  of  tlie  road  should  be  lain  ready  (or 
the  running  of  cars"  between  certain  specified  points,  such  subscrip- 
tion is  payable  when, the  road  is  completed  between  such  points; 
and  it  is  not  necessary  that  (lie  entire  road  should  be  completed  t 
Lrsher  v,  Karshner,  47  0.  S.  302, 

Railroad  companies  incorporated  under  the  laws  of  this  state, 
are  not  reipiired  to  construct  lirsl-class  railroads  before  ihe}"  can 
collect  subscriptions  to  their  capital  stock,  unless  the  subscription 
contains  a  stipulation  to  that  effect:  Armstrong  v.  Karshner,  47 
O.  S.  276. 

A  conditional  subscription  is  not  void :  but  upon  performance 
of  such  condition  the  subscription  becomes  binding:  Chamberlain  v. 
Railroad.  1.)  O.  S-  22.>:  Railroad  v.  Smith.  15  O-  S.  ^8;  Railroad  v. 
Stoiit,  26  O.  S.  2-11 :  Railroad  v.  Hinsdale,  45  O.  S.  556;  Armstrong 
V.  Karshner.  47  O.  S.  276. 

The  sale  of  a  railway  does  not  carry  with  it  conditional  Stock 
subscriptions:     Railroad  v,  Hinsdale,  45  O.  S.  5.'i6. 

A  conditional  stock  subscription  is  a  continuing  offer;  and  if 
the  subscriber  dies  before  sucli  offer  is  accepted  by  the  railway  cor- 
poration, such  offer  lapses:    Wallace  v.  Townsend,  43  O.  S,  SS8. 

If  a  conditional  subscription  is  made,  and  the  subscriber  does 
not  pay  the  assessments  upon  such  stock,  his  assignee  may  upon  ten- 
dering the  arrears  compel  the  corporation  to  issue  such  stock  to 
him:    Railway  v.  Fink,  41  O.  S.  321. 

A  subscription,  payable  when  the  road  is  "permanently  located" 
at  a  certain  point  and  provided  that  a  freight  house  and  depot  be 
erected  or  built  on  the  line  of  such  road  at  a  certain  point,  is  pay- 
able when  such  road  is  located  at  such  point  as  a  finality,  although 
the  road  is  not  completed  nor  the  buildings  constructed :  Chamber- 
lain V.  Railroad,  15  O.  S.  223. 

A  subscription  which  is  payable  "on  condition  that  the  road 
passes  throuRh  a  certain  range,  is  due  when  such  road  is  located 
permanently  on  such  route,  although  it  is  not  constructed :  Railroad 
V.  Smith.  15  O.  S.  ri28;  Railroad  v.  Stout.  26  O.  S.  241. 

A  subscription  which  is  payable  "provided  the  road  is  built" 
at  a  certain  point,  is  due  if  the  road  is  permanently  located  at  that 
point :      Warner  v.  Callender,  20  O.  S.  190. 

A  subscription  "to  be  paid  when  the  road  is  completed"  is  not 
due  until  the  road  is  completed :    Railroad  v.  Hinsdale,  45  O.  S.  556, 

A  subscriber  to  stock  upon  certain  conditions,  who  subsequently 
gives  a  note  in  payment  of  his  subscription  without  reference  to 
such  conditions,  waives,  performance  thereof ;  Chamberlain  v.  Rail- 
road. 15  O.  S.  225. 

A  subscriber  who  gave  notes  due  on  the  completion  of  the  road 
in  payment  of  his  stock  .subscription,  and  who  subsequently  took  up 
such  notes  with  others  due  in  four  years  in  reliance  upon  3  repre- 
sentation made  in  good  faith  by  the  officers  of  the  road  that  such 
road  would  be  completed  in  four  years,  is  liable  on  such  notes  as 
far  as  is  necessary  to  protect  the  rights  of  creditors,  even  though 
such  road  is  not  completed  in  four  years:  Railroad  v,  Bailey.  18 
O,  S.  20R. 

Sectfon-  R702.     A  company  which  has  begtm  and  partly   conditional 
built  its  road,  but  is  unable  to  finish  and  operate  it  for  want  ■ubseriptioni. 
of  means,  may  take  subscriptions  conditioned  that  the  pro- 
ceeds thereof  shall  not  be  used  or  applied  upon  the  debts 
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of  the  company.  All  money  or  material  collected  upon  such 
subscriptions,  and  ail  material  or  implements  purchased 
with  such  money  for  the  construction  of  the  track,  houses, 
depots,  and  rollmg  stock  of  the  company,  shall  be  exempt 
from  execution,  or  other  process  or  proceedings  for  the 
payment  of  the  debts  of  the '  company  so  long  as  such 
money,  material  Or  implements  are  used  or  designed  for  the 
construction  of  such  track,  houses,  depots  and  rolling  stock. 
(R.  S.  Sec.  3299.) 

Cited:     Stewart  v.  Railway,  63  0.  S.  151. 

Motigage  SF-crroN  Sy()^.     A  railroad  company  may  issue  bonds, 

""    ■■  convertible  or  otherwise,  bearing  a  rate  of  interest  not  .ex- 

ceeding seven  per  cent,  per  annum,  to  an  amount  not  ex- 
ceeding two-thirds  of  its  capital  stock,  actually  subscribed, 
for  one  or  more  of  the  following  purposes:  Completing 
or  extending  its  road,  constructing  branch  roads,  laying 
double  or  additional  track,  increasing  its  machinery  or  roll- 
ing-stock, building  depots  or  shops,  making  improvements, 
paying  its  unfunded  debts,  or  redeeming  its  bonds.  It  may 
secure  the  bonds  so  issued,  by  mortgage  on  its  property  ,or 
otherwise,  if  authorized  by  the  vote,  in  person  or  by  proxy, 
of  holders  of  a  majority  of  the  stock  upon  which  all  the 
installments  called  for  by  the  board  of  directors  have  been 
paid.  Such  vote  shall  be  taken  at  a  meeting  of  stockholders. 
of  which  thirtv  days'  notice  shall  be  given.  (R,  S.  Sec. 
3286.) 

I.    Cited.  VI  IT.    Law  controlling. 

II.    Construction.  IX.    Remedies. 

III.  Properly  subject  to  mort-  A.     Fgreclosure. 

gage.  B.    Other    equitable    re- 

IV.  Consideration  of  bonds.  lief. 

V.    Interest.  C.    Mandamus. 

VI.    Validity.  D.    Taking  possession. 

VII,    Priorities. 


II.    CoN! 

This  section  must  be  construed  with  reference  to  the  remain- 
ing provisions  of  the  statutes,  which  confer  powers  upon  railway 
corporations  or  which  restrict  their  powers :  Railway  v.  Burke,  10 
Dec.  Rep.  136,  19  Bull.  27. 

In  order  to  acijuire  a  lien  upon  the  corpus  of  railway  property 
by  virtue  of  credit  advanced,  it  is  necessary  that  the  statute  under 
which  such  procccdinss  are  had  must  ciearlv  show  the  intention  to 
give  a  lien:    CincinnaU  v.  Morn:Ln,  70  U.  S.'(3  Wall.)  275. 

III.  Pkopertv  .SinjFCT  to  Mohtgage, 
;\  mortgage  upon  tlie  railway  and  real  estate  of  a  road  does 

not  include  an  extension  thereof  tior  a  road  subsequently  acquired: 

Trust  Co.  V.  Railway,  91  Fed.  liiKi.  10  O.  F.  D.  646. 

A  mortjtage  upon  the  road  of  a  railway  does  not  include  realty 

which  the  railway  then  owns  or  afterwards  acquires,  which  is  not 
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used  for  ihe  purpose  of  operating  or  maintaining  such  road ;  Walsh 
V.  Barlon,  24  O.  S.  28. 

In  the  absence  of  a  specified  statutory  authority,  a  railway  cor- 
poration can  not  give  a  mortgage  upon  its  primary  franchise  to  be 
a  corporation ;  and  a  sale  under  such  mortgage  does  not  pass  such 
primary  franchise  to  the  purchasers  at  such  sale.  Atkinson  v.  Rail- 
way, 15  O.  S.  21. 

If  a  mortgap;e  shows  an  intention  to  include  after-acquired 
property,  effect  will  be  given  thereto:  Coopers  v.  Wolf,  15  O.  S. 
523. 

A  railway  corporation  has  power  to  mortgage  after-acquired 
property :    Compton  v.  Jesup,  68  Fed.  2C3,  8  O,  F.  D.  452. 

That  a  street  railway  corporation  may  mortgage  its  franchise  to 
operate  on  the  streets  of  a  municipal  corporation,  see  Trust  Co.  V. 
Cincinnati,  7C  Fed.  296,  10  O.  F.  D.  112. 

A  railway  may,  under  this  anil  the  following  section,  pledge  its 
net  income;  and  accordingly  its  income  is  to  be  applied,  first,  to  the 
expenses  of  the  operation  and  maintenance  of  the  railway ;  second, 
to  intere.st  on  mortgages;  and  third,  to  remaining  liens  in  order  of 
their  priority:    Carey  v.  Railway,  2  Dec.  Rep.  85.  1  W.  L.  M.  338. 

Rolling  slock  belonging  to  a  railway  which  operates  in 
Kentucky  is  included  in  a  mortgage  executed  in  Kentucky,  although 
such  rolling  stock  is  temporarily  in  Ohio :  Bank  v.  McLeod,  33 
O.  S.  174. 

IV.      CoNSlDEBATiON  OF  BONES. 

Under  statutory  authority  to  issue  bonds,  a  railway  corporation 
mav  issue  its  hands  in  exchange  for  iron  rails  which  are  necessary 
for  its  track :    Coe  v.  Railroad,  10  O.  S.  372. 

V.  Interest, 
Interest  on  bonds  while  payable  out  of  the  income  primarily  is 
an  obligation  which  is  not  discharged  because  there  is  no  net  income 
available;  but  such  interest  must  be  paid  out  of  the  income  of  suc- 
ceeding vears.  if  sufficient  for  that  purpose;  Railway  v.  Shoemaker, 
3  O.  C.  C.  473,  2  O.  C.  D.  270. 

VI.    Validity. 

That  there  is  no  statutory  restriction  upon  the  sale  of  capital 
stock,  except  that  imposed  by  G.  C.  87!)8.  which  forbids  it  to  be  sold 
to  a  director  tor  less  than  par,  see  Trust  Co.  v.  Railway,  86  Fed, 
929,  13  O,  F.  D.  339. 

Before  issue,  railway  bonds  have  no  validity ;  and  they  cati  not 
be  taken  on  execution  as  property  of  the  railway  corporation :  Means 
V.  Railway,  13  Dec,  Rep.  285,  2  D.  465, 

The  issue  of  stock  to  the  amount  of  fifty  million  dollars,  and 
of  bonds  to  the  amount  of  fifteen  million  dollars,  in  exchange  for 
cash  on  properly  worth  eighteen  million  dollars,  is  fradulent  and 
unauthorized.  Such  bonds  are  valid  if  in  the  hands  of  a  bona  fide 
holder;  but  such  mortgage  to  secure  such  bonds,  not  being  negotiable, 
is  of  no  validitv,  even  if  the  bonds  are  in  the  hands  of  bona  fide 
holder :    Trust  Co,  v.  Railway,  9  Dec.  Rep,  773,  17  Bull.  175. 

If  bonds  or  notes  are  issued  under  a  contract  whereby  the 
holders  agree  not  to  enforce  slock  liability  therefor,  a  judgment 
taken  against  a  corporation  upon  such  indebtedness  does  not  prevent 
the  stockholders  from  setting  up  such  covenant  as  a  defense  against 
an  action  to  enforce  stock  liability :  Hardman  v.  Railway,  10  Dec. 
Rep,  67,  18  Bull.  2G4, 

If  a  railway  corporation  issues  bnnds  in  excess  of  its  authority, 
a  claim  for  damages  for  such  issue  is  in  tort;  accordingly  it  does  not 
pass  by  assignment  of  such  bonds ;  and  the  trustees  can  not  maintain 
an  action  thereon :    Raymond  v.  Railway,  10  Dec.  Rep.  416,  21  Bull, 
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A  mortgage  by  a  railwav  company  docs  not  prevent  a  judgment 
creditor  of  such  railway  from  levying  upon  personal  property, 
which  is  covered  by  such  mortgage,  but  which  remains  in  possession 
of  the  railway :  Coe  v.  Railroad,  10  O.  S.  372 ;  Coe  v.  Bank,  10  O.  S. 
412 ;  Coe  V.  Peacock.  14  0.  S.  187, 

A  power  inserted  in  a  mortgage  authorizing  the  mortgagee, 
upon  default  of  payment,  to  take  possession  of  the  railroad  and 
other  property  connected  therewith,  and  use  or  sell  the  same,  must 
he  exerted  upon  all  the  property  mortgaged ;  and  does  not  author- 
ize the  mor^agee  lo  detach  portions  thereof,  either  from  the  pos- 
session of  the  company  or  an  officer  succeeding  to  its  rights,  by 
a  valid  levy  thereon  i  Coe  v.  Peacock,  14  O.  S.  187. 

A  lessee  of  a  railway  has  no  legal  relation  with  a  prior  tnort- 
gagee  thereof ;  and  the  mortgagee  can  not  either  with  or  without 
foreclosure  proceedings  compel  such  lessee  to  perform  the  condi- 
tions of  his  lease.  Such  lease  is  not  regarded  as  after-acquired 
property :  Moran  v.  Railway,  32  Fed.  678,  5  O.  F.  D.  712. 

As  to  the  effect  of  consolidation,  see  Trust  Co.  v.  Railway,  86 
Fed.  929,  13  O.  F.  D.  339. 

VIII.    Law  Contkollinc. 

That  a  mortgage  given  in  Kentucky  upon  property  there  sit- 
uated is  valid,  even  if  such  property  is  subsequently  brought  into 
Ohio,  and  such  mortgage  is  not  execute<l  in  compliance  with  the  law 
in  Ohio,  sec  Winslow  v.  Nail  Factory,  12  Dec.  Rep.  591.  1  D.  229. 

A  mortgage  given  in  Kentucky  upon  the  property  of  a  rail- 
way is  a  lien  upon  its  rolling  stock,  although  it  is  brought  into 
Ohio  temporarily:  Bank  v.  McLeod,  38  O.  S.  174. 

IX.    Remedies. 

A.  Forclosure.  In  foreclosure  proceedings,  if  it  is  conceded 
that  the  mortgage  and  some  of  the  bonds  are  valid,  question  of  the 
ownership  and  validity  of  all  the  bonds  need  not  be  determined 
before  granting  a  foreclosure  decree  and  a  conditional  order  of 
sale.    Trust  Co.  v.  Railway,  7  O,  U  R.  15. 

In  an  action  which  brought  to  secure  the  sale  of  a  railway 
and  (o  determine  the  priority  of  liens,  neither  IJenhoIders  nor 
general  creditors  can  he  heard  to  attack  the  validity  of  the  incor- 
poration of  the  railway  company,  nor  the  validity  of  a  mortgage 
given  by  it,  on  the  sole  ground  of  such  defective  incorporation : 
Hatry  v.  Railway,  1  O.  C.  C.  426,  1  O.  C.  D.  238. 

■  In  an  action  brought  by  a  bondholder  on  behalf  of  himself, 
and  of  those  of  like  interest,  who  may  come  in  and  contribute  to 
the  cost  of  the  suit,  a  decree  is  binding  only  upon  those  who  are 
parties  to  such  suit  at  some  stage  of  lite  proceedings;  :Coll^e  v. 
Railway,  3  0.  N,  P.  15,  5  0.  D.  (N'.  P.)   14.  ■ 

A  suit  in  a  Federal  court  for  the  purpose  of  foreclosing_  a 
mortgage  upon  (he  property  of  a  railway  operates  as  constructive 
notice  throughout  the  district  of  such  Federal  court:  Stewaft  v. 
Railway.  53  O.  S.  151. 

B.  Other  Equitable  Relief.  Ejjuity  will  restrain  a  corpora- 
tion from  expending  its  net  income  for  other  purposes  than  that 
of  interest  upon  its  bonds,  while  such  interest  is  due  and  unpaid: 
Railway  v.  Shoemaker,  3  O.  C.  C.  473,  2  O.  C.  D.  270. 

An  injunction  may  be  allowed  restraining  the  removal  and 
sale  on  execution,  of  portions  of  the  mortgaged  property  of  a  rail- 
road company,  on  the  application  of  the  mortgagees,  when  the  whole 
of  the  properly  mortgaged  is  admillcd  to  be  inadequate  security  for 
the  payment  of  the  mortgage  debts:  I^ne  v.  Baughman  17  O.  S. 
642. 
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of  his  judgment;  or  where  the  nature  of  his  claim  is  such  as  to  en- 
title him  to  have  it  paid  out  of  the  earnings  of  the  company,  by 
proceedings  to  appropriate  so  much  thereof  as  may  be  necessary 
to  the  payment  of  the  judgment:  Lane  v.  Baughman,  17  O.  5.  Gt'i. 

C.  Mandamus.  The  writ  of  mandamus  will  not  be  allowed 
to  compel  a  corporation  to  issue  its  bonds  to  one  of  its  creditors 
in  order  to  obtain  the  benefit  of  a  mortgage  security,  where  the 
right  of  the  creditor  to  such  security  is  doubtful  and  the  property 
sought  to  be  affected  has  passed  into  the  hands  of  third  parties 
as  purchasers.  Tlie  remedy  in  such  case  should  be  by  a  suit 
brought  in  eijuity  against  the  parties  whose  interest  it  is  sought  to 
affect :  Ham  v.  Railway,  29  O.  S.  174. 

D.  Taking  Possession.  A  power  inseried  in  a  mortgage  au- 
thorizing the  mortgagee,  upon  default  of  payment,  to  take  posses- 
sion of  the  railroad  and  other  property  connected  therewith,  and 
use  or  sell  the  ^ame,  must  be  exerted  upon  all  the  property  mort- 
gaged, and  does  not  authorize  the  mortgagee  to  detach  portions 
thereof,  either  from  the  possession  of  the  company,  or  an  officer 
succeeding  to  its  rights,  by  a  valid  levy  thereon ;  Coe  v.  Peacock, 
14  O.  S.  187. 

Section    8794.     A    railroad    company    may    borrow   AggiFgate 
money,  at  not  exceeding  seven  per  cent  per  annum  interest   shl'i^not"* 
for  any  purpose  required  in  its  business,  execute  bonds  or   exwed  capi- 
promissory  notes  therefor  in  sums  of  not  less  tlian  one 
hundred  dollars,  and  secure  payment  thereof  by  a  pledge 
of  its  property  and  income.     The  aggregate  indebtedness 
authorized  by  this  and  the  next  preceding  section  shall  not 
exceed  the  amount  of  the  capital  stock  of  the  company. 
(R.  S.  Sec.  3287.) 

Cited  :  Miller  v.  Ratterman,  47  O.  S.  141 ;  Maher  v.  Ventilating 
Co.,  11  O.  C.  C.  381,  5  O.  C.  D.  159;  In  re  Railway  3  O.  N.  P.  (N. 
S.)  561 ;  Engineer  Co.  v.  Railway,  T5  Fed.  317,  8  O.  F.  D.  682;  Trust 
Co.  V.  Railway,  PC  Fed.  i)->9.  13  O.  F.  D.  339;  Trust  Co.  v.  Equip- 
ment Co.,  108  Fed  913.  48  C.  C.  A.  135.  13  O.  F.  D.  643. 

This  section  does  not  apply  to  street  railroads ;  Bridge  Co.  v. 
Iron  Co..  59  O.  S.  179. 

If  railway  bonds,  complete  in  form  and  negotiable  by  delivery, 
are  placed  in  the  custody  of  the  president  of  the  company,  he  thereby 
[jeeomes  clothed  with  an  apparent  authority  of  disposition.  In  such 
case  it  the  custodian,  without  the  consent  or  knowledge  ot  the 
company,  wrongfully  and  for  his  own  benefit,  negotiates  them,  in 
due  course  of  business  before  due,  to  one  who  pays  therefor  their 
fair  value,  without  notice  of  any  restriction  on  such  apparent  power 
of  disposition,  the  transaction  confers  upon  such  purchaser  a  valid 
title  to  the  bonds  so  purchased  and  entitles  him  to  a  lien  against 
the  mortgaged  property  for  their  payment:  Railway  v.  Lynde.  S5 
O.  S.  23. 

Words  in  a  railway  mortgage  which  show  the  intention  of  the 
railway  corporation  to  mortgage  property  which  is  acquired  there- 
after have  such  effect:    Coopers  v.  Wolf,  15  0.  S.  523. 

Acts  of  acquiescence  and  ratification  estop  a  corporation  such 
as  a  township  which  has  issuel  railway  aid  bonds,  from  objecting 
to  the  validity  of  the  bonds  if  they  are  in  the  hands  ot  an  assignee 
for  value  who  has  taken  them  on  the  faith  of  such  acquiescence, 
provided  that  there  is  not  a  total  want  of  power,  and  provided  that 
the  bonds  are  not  absolutely  void :    State  v.  Trustees  14  O.  S.  569. 

A  so-called  lease  of  equipment  to  a  railway  company,  in  con- 
sideration of  "lease  warrants"  payable  monthly  in  sixty  consecutive 
monthly  paj-ments,  the  leased  property  to  become  the  property  of 
the  railway  when  the  last  lease  warrant  is  paid,  is  in  effect  a  sale 
for  the  notes  of  the  railway  company ;  Trust  Co.  v.  Equipment  Co., 
108  Fed.  913  ,  48  C.  C.  A.  135.  13  O.  F.  D.  643. 
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By  this  section  the  usury  laws  are  in  effect  repealed  as  far  as 
railways  are  concerned ;  and  a  railway  may,  under  this  statute,  bor- 
row money  at  a  rate  a  little  higher  than  nine  per  cent.;  Trust  Co, 
V.  Railway,  93  I'ed.  702,  12  O.  F.  D.  384;  Trust  Co.  v.  Equipment 
Co.,  108  Fed.  913,  48  C.  C.  A.  135,  13  O.  F.  D.  643 ;  Railway  v.  Bank, 
79  U.  S.  (13  Wall.)  226. 

A  railway  corporation  may  pled^  its  property  and  its  income 
in  payment  of  notes  for  equipment:  Trust  Co.  v.  Railway,  93  Fed. 
r()2,  12  O.  F.  D.  584. 

If  bonds  are  issued  by  a  railway  corporation  in  excess  of  the 
hmit  prescribed  by  law,  the  hability  of  the  directors  or  stockholders 
for  such  overissue  is  a  liability  in  tort,  and  such  right  of  action 
does  not  pass  with  the  bonds  to  the  purchaser  thereof;  Raymond 
V.  Railway,  10  Dec.  Rep.  416,  21  Bull.  103. 

The  income  which  a  railway  may  pledge  is  its  net  income  and 
the  expense  of  operation  and  maintenance  must  first  be  deducted: 
McCormack  v.  Railway,  3  Dec.  Rep.  103,  3  Gaz.  218. 

A  railway  corporation  which  is  organized  to  operate  a  railroad 
which  has  been  purchased  at  a  foreclosure  sate,  is  not  obliged  to 
pay  the  debts  of  the  corporation  which  gave  such  mortgage  upon 
such  railway;    Hoard  v., Railway  Co.,  123  U.  S.  222. 

Since  railway  property  is  devoted  to  a  public  use,  a  statutory 
lien  upon  such  property  will  be  held  to  exist  only  if  the  statute 
shows  in  clear  and  unambiguous  language  the  intention  of  the  leg- 
islature to  give  such  lien.  If  the  construction  is  doubtful  or  am- 
biguous, the  lien  will  be  held  not  to  exist :  Cincinnati  v.  Morgan, 
70  U.  S.  (3  Wall.)  275, 

If  this  section  applies  to  a  corporation  which  is  consolidated, 
the  original  corporations  being  formed  under  the  laws  of  Michigan 
and  Ohio  respectively,  the  stockholders  and  the  corporation  will  be 
estopped  to,  deny  the  validity  of  the  bonds  if  they  have  treated 
them  as  valid  and  paid  interest  thereon  for  three  years ;  Trust  Co. 
V.  Railway,  67  Fed.  49,  9  O.  F.  D.  230. 

If  bonds  secured  by  mortgage  are  issued  for  an  amount  greater 
than  that  named  in  the  mortgage,  or  the  directors  and  stockholders 
know  of  such  overissue  and  make  no  objection  thereto,  they  are  es- 
topped to  deny  the  validity  of  such  bonds;  Trust  Co.  v.  Railway, 
67  Fed.  49,  9  O.  F.  D.  230, 

The  bonds  of  an  Ohio  railway  corporation  which  are  made 
payable  to  bearer  are  negotiable,  although  they  are  sealed  with  the 
corporate  seal;     Railway  v.  Lynde,  53  O.  S.  23. 

nort-  Section  8795.     Such  mortgage  or  pledge  may  be  by 

ir  pledge  ^  deed  of  mortgage  or  other  instrument  in  writing,  executed 
by  the  company,  for  the  purpose  of  securing  payment  of 
money  loaned  to  it,  or  the  notes,  bonds,  or  other  evidences 
of  indebtedness  issued  by  the  company,  and  may  include 
both  its  personal  and  real  property.     {R.  S.  Sec.  3288.) 

Cited;  Bridge  Co.  v.  Iron  Co..  59  0.  S.  179;  In  re  Railway.  3 
O.  N.  P.  (N.  S.)  501,  10  O.  D.  (N.  P.)  87;  Engineering  Co.  v. 
Railwav,  75  Fed,  Kfl.  P  0.  V.  D.  082;  Trust  Co.  v.  Railway,  86 
Fed.  524.  13  O.  F.  D.  339. 

Mortgages  of  railroad  companies,  executed  under  statutory 
provisions  authorizing  them  to  pledp^e  their  "entire  roads,  franchises, 
fixtures  and  erjuipmcnts.  with  tlie  income  and  resources  thereof,  to- 
gether with  the  capita]  stock."  and  declaring  that  such  mortgage 
shall  be  "a  good  and  substantial  lien,  as  well  upon  the  persona!  as 
real  property  of  the  company,"  where  they  contain  apt  language  to 
that  effect,  attach  to  and  cover  future  acquisitions  of  property  for 
uses  of  the  road ;  Coopers  v.  Wolf.  15  O.  S.  523 ;  see,  to  the  same 
effect,  Coe  v.  Railroad,  10  O.  S.  372;  Coe  v.  Rank,  10  O.  S.  413; 
Coe  V.  Peacock,  14  0.  S.  187;  Hatry  v.  Railway,  1  O.  C.  C  426,  1 
O.  C.  D.  238. 
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Execiitii>n  may  be  levied  upon  the  personal  property  of  a  rail- 
way:   Coe  V  Peacock.  14  O.  S.  187. 

Tlie  casioff  articles,  fragments  atid  old  materials  once  forming 
part  of  the  road,  or  used  in  its  operation,  still  continue  under  the 
morlftage,  if  a  proper  and  judicious  management  of  the  road  re- 

Siires  that  they  should  be  recast  or  exchanged  for  new  articles  for 
e  uses  of  the  road:    Coopers  v.  Wolf,  15  0.  S.  523. 

If  property  belonging  to  a  railroad  which  is  covered  by  a  mort- 
gage is  taken  on  execution  to  satisfy  a  judgment  debt,  and  such 
property  is  suhsetjuently  replevined  by  the  trustee  of  the  railway 
company  and  retained  by  him,  the  damages  of  the  judgment  cred- 
itor, after  it  is  determined  that  he  had  a  right  to  cause  execution 
to  be  levied  on  such  property,  and  after  it  is  determined  that  the 
property  of  such  railway  corporation  is  less  than  the  mortgage  debt, 
will  be  merely  nominal;    Coopers  v.  Wolf,  J5  O.  S.  523. 

An  extension  of  a  railway  is  not  subject  to  a  mortgage  given 
before  such  extension  was  constructed  if  the  mortgage  does  not 
contain  langiinge  which  shows  that  the  parties  intended  to  include 
after-acquired  property,  even  though  G.  C.  8772  provides  that  an 
extension,  upon  compliance  with  thai  section,  shall  be  held  to  be  a 
part  of  the  origiml  line  of  the  road:    Trust  Co.  v.  Railway,  91  Fed. 

c:)r>,  10  o.  F.  D.  li-tfl. 

If  a  railway  corporation  has  given  a  mortgage  upon  its  prop- 
erty, including  that  which  is  after  acquired,  subsequently 
acquired  personal  property,  is  nevertheless  subject  to  levy  and  exe- 
cution while  it  remains  in  the  possession  of  the  railway:  Coc  v,  - 
Railroad,  10  O.  S.  372;  Coe  v.  Bank,  10  0.  S.  413;  Coe  v.  Peacock, 
14  O.  S.  187. 

A  power  inserted  in  a  mortgage  authorizing  the  mortgagee, 
upon  default  of  payment  to  take  possession  of  the  railroad  and 
other  property  connected  therewith,  and  use  or  sell  the  same,  must 
be  exerted  upon  all  the  property  mortgaged ;  and  does  not  authorize 
the  mortgagee  to  detach  portions  thereof,  either  from  the  possession 
of  the  company,  or  an  officer  succeeding  to  its  rights,  by  valid  levy 
thereon  :     Coe  v.   Peacock,   14  O.   S.   187. 

A  railroad  corporation  executed  a  mortgage  for  money  bor- 
rowed upon  its  road  and  equipments.  The  loan  was  for  a  long 
period,  but  the  interest  was  to  be  paid  semi-annually ;  the  corpora- 
tion had,  by  the  terms  of  the  mortgage,  the  possession  and  use  of 
the  road  until  default  in  payment  of  interest;  there  had  been  no 
default,  and  a  creditor  recovered  judgment  and  levied  an  execution 
upon  a  part  of  the  erjuipments  of  the  road ;  and  the  mortgagee  filed 
a  petition  to  obtain  perpetual  injunction,  upon  the  ground  that  the 
use  and  possession  of  the  road  were  indispensable  to  enable  the 
corporation  to  raise  money  wherewith  to  pay  the  interest  as  it 
bn:ame  dne.  It  was  held  that  such  an  averment  did  not  show  a 
sufficient  ground  for  an  injunction :  Coe  v.  Knox  County  Bank, 
10  O.  S,  413. 

Certain  persons,  their  associates,  successors  and  assigns  were 
"created  a  body  corporate  with  succession,  with  power  to  sue  and 
be  sued,  plead  and  be  impleaded,  defend  and  be  defended,  contract 
and  be  contracted  with,  acquire  and  convey,  at  pleasure,  all  such  real 
and  personal  estate  as  may  be  necessary  and  convenient,  to  carry 
into  effect  the  objects  of  the  incorporation."  The  corporation  was 
authorized  to  construct  and  maintain  a  railroad  between  certain 
termini,  and  to  demand  and  receive,  for  the  transportation  of  per- 
sons and  property,  a  compensation  not  exceeding  certain  specifled 
rates ;  and  it  was  also  authorized  to  appropriate,  by  proceedings 
under  a  general  law  regulating  such  proceedings,  land  necessary  for 
its  railroad  track,  the  property  of  individuals.  It  was  held:  1. 
That,  under  these  general  powers,  the  corporation  had  no  power 
to  alienate  the  franchise  to  be  a  corporation,  or  the  franchise  to 
construct  and  maintain  a  railroad,  and  receive  compensation  for  the 
transportation  of  persons  and  property,  nor  any  interest  in  real 
luired  and  held  solely  and  exclusively  for  the  purpose  of 
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as  locomotives,  cars,  and  the  like,  not  affixed  to  the  land,  being 
acquired  by  the  corporation,  are  to  be  regarded  as  personal  prop- 
erty, subject  to  alienation,  and  liable  for  debts.  3.  That  the  cor- 
poration could  not  make  a  mortgage  of  any  property,  such  as  the 
above  described,  lo  be  subsequently  acquired,  so  as  to  give  it  validity, 
in  other  manner,  or  to  a  greater  extent,  than  an  individual  owner 
of  personal  property;     Coe  v.  Railroad,  10  0.   S.  372. 

A  railway  corporation  had  a  grant  of  power  lo  borrow  money, 
not  exceeding  its  capital  stock,  at  a  rate  of  interest  not  exceeding 
seven  per  cent.,  and  to  execute  bonds  therefor,  and  to  secure  the 
payment  thereof  by  a  pledge  of  the  property  and  income  of  the 
company;  and  a  subsequent  grant  of  a  like  power,  and  the  authority 
to  pledge,  was  expressed  to  be  "by  mortgage  or  otherwise,  the  en- 
tire road,  fixtures  and  equipment,  with  all  the  appurtenances,  in- 
come and  resources  thereof."  Jt  was  held:  1.  That,  under  the 
power  thus  granted  for  the  special  purpose  of  borrowing  money, 
the  company  could  not  mortgage  the  franchise  to  be  a  corporation, 
appertaining  lo  the  individual  members  of  the  corporation,  but 
could  mortgage  the  franchise  of  the  corporation  to  maintain  the 
railroad  and  receive  compensation  for  the  transportation  of  persons 
and  property,  and  could  mortgage  property  connected  with  the  rail- 
road and  the  use  of  its  franchise,  whether  real  or  personal,  to  be 
subsequently  acquired.  2.  That  the  power  which  the  company  had 
to  institute  a  judicial  proceeding  lo  appropriate  private  property 
was  not  transferable,  and  that  the  mortgage  of  the  company  could 
give  no  right  to  the  exercise  of  such  a  power,  which  the  provisions 
of  the  general  law  on  the  subject  did  not  authorize.  3.  That  the 
execution  of  a  mortgage  by  the  company,  under  such  special  power, 
could  give  no  exemption  of  its  personal  property  from  a  liability 
which  might  be  otherwise  created  by  its  own  act,  or  a  judicial 
proceeding,  that  the  execution  of  a  like  mortgage  upon  personal 
property,  by  an  individual,  would  not  create;  Coe  v.  Railroad,  10 
O,  S.  3.12. 

A  railway  company  issued  bonds  and  executed  mortgages  to 
secure  their  payment,  under  its  special  power ;  the  bonds  were  made 
payable  ten  years  after  their  date,  with  interest  at  the  rate  of  seven 
per  cent.,  payable  semi-annually,  and  they  were  negotiated  by  the 
company  at  a  discount  and  a  part  of  them  were  exchanged  for  iron 
rails.      It   was   held:      1,     That,   it   was   a   proper   exercise   of   the 

¥)wer  to  make  the  interest  on  the  bonds  payable  semi-annually.  2. 
hat  the  act  of  March  3.  1S5I  (49  v.  94).  which  authorized  the 
directors  of  the  company  to  sell  or  negotiate  the  bonds  issued  by 
tile  company,  at  such  rates  as  they  might  think  proper,  and  which 
provided  that  the  bonds  so  sold  should  be  as  valid,  in  every  respect, 
as  if  sold  at  their  par  value,  applied  both  to  the  bonds  and  its 
security  given  for  their  payment ;  and,  therefore,  the  sale  of  the 
bonds  at  a  discount  did  not  render  invaUd  the  mortgages.  3.  That 
the  company  having  received  authority  to  sell  the  bonds  at  less 
than  their  par  value,  there  could  be  no  ground  for  prohibiting  an 
exchange  of  the  bonds,  tor  iron  rails,  and  the  fact  of  such  exchange, 
or  the  intention  to  make  it,  did  not  invahdale  the  bonds  or  the 
mortgages.  The  company  executed  three  mortgages  upon  its  prop- 
erty and  income,  the  property  in  possession  and  to  be  acquired; 
two  of  these  mortgages  were  properly  executed  and  recorded,  but 
the  second  in  order  of  time,  executed  in  New  York,  and  acknowl- 
edged before  on  Ohio  commi.'isioner  in  that  state,  had  but  one 
witness ;  and  the  third  or  subsequent  mortgage  was  expressly  made 
subject  to  the  first  and  second.  It  was  held  that  whether  the 
second  mortgage  be  regarded  as  creating  a  legal  or  equitable  claim, 
it  was  entitled  to  a  priority  over  the  third:  Coe  v.  Railroad,  10 
O.  S.  372. 

A  creditor  having  been  permitted  to  levy  an  execution  upon 
a  part  of  the  persona!  propcrtj-,  including  a  portion  acquired  subse- 
quently to  the  date  of  both  the  Fieconii  and  third  mortgages,  but 
this  levy  having  been  midc  after  the  action  was  brought,  and  while 
the  property  was  in  tlie  hands  of  a  receiver  appointed  in  the  case, 
it  was  held  that  as  against  even  the  equitable  claim  of  the  second 
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mortgage,  the  creditor  was  not  entitle<J  to  a  preference:  Coe  v, 
Railroad,  ]0  O.  S,  372. 

The  consideration  of  the  debt  for  which  the  creditor  recovered 
judgment  was  for  money  advanced  in  payment  of  interest  for  the 
company,  and  taxes  assessed  against  the  company,  and  for 
rights  of  way  paid  by  such  creditor.  It  was  held  that  such  con- 
sideration of  the  debt  due  from  the  company  created  no  equitable 
claim  upon  the  property  conveyed  by  the  mortgages;  Coe  v.  Rail- 
road, 10  O.  S.  372. 

The  mortgages  executed  by  the  company  were  to  trustees  for 
the  benefit  of  the  holders  of  the  bonds;  they  provided  for  the  pay- 
ment of  the  interest  and  principal  of  the  bonds;  and  contained  a 
defeasance;  the  instruments  also  purported  to  give  to  the  trustees 
an  authority  to  sell  the  property,  upon  conditions,  at  a  place  and  in 
.-L  mode  prescribed,  and  the  action  was  brought  to  obtain,  and  the 
relief  asked  was,  a  sale  under  the  order  of  the  court.  It  was  held: 
1.  That  the  parties  were  entitled  Jo  such  sale.  2,  That  the  prop- 
erty must  be  sold  as  real  and  personal,  and  that  the  real  estate 
must  be  sold  according  to  the  rules  governing  sales  of  real  estate, 
and  .must,  therefore,  be  appraised.  3.  That  the  railroad,  with  its 
fixtures,  constituting  an  entire  tract  of  real  estate,  indivisible  for  the 
purpose  of  the  sale,  together  with  the  franchise  connected  therewith, 
should  be  sold  in  like  manner  as  an  entire  tract,  lying  in  two  or 
more  counties,  and  the  proceedings  incidental  to  the  sale  should 
be  had  in  the  county  in  which  the  action  was  brought,  4.  That 
the  personal  properly  should  be  sold  as  personal  property,  but  might 
be  sold  with  such  precautions  to  prevent  a  sacrifice,  and  to  pro- 
duce the  highest  price,  as  the  court,  in  its  discretion,  might  order. 
5.  That  the  mortgagees  must  he  regarded  as  proceeding  on  that 
part  of  the  instrument  which  operates  as  a  mortgage,  and  not  under 
the  power  to  sell,  and  therefore  the  court  would  not  be  authorized, 
in  this  action,  to  charge  upon  the  proceeds  realized  by  a  sale  an 
allowance  for  the  trouble  of  such  mortgagees,  or  the  fees  of  thetr 
counsel.  6.  That  the  mortgagees  represented  the  bondholders,  and 
the  latter  were  neither  necessary  nor  proper  parlies  to  the  action, 
and  that  any  question  as  to  the  amount  for  which  the  security 
would  be  available,  must  be  made  with  ihe  mortgagees,  by  an  issue 
in  the  action.  7.  That  the  mortgagees,  as  between  them  and  the 
company,  would  be  authorized  to  receive  the  proceeds  of  the  sale, 
but  the  company  would  have  the  right  to  require  that,  upon  or  be- 
fore the  payment  of  the  proportion  payable  upon  any  bond,  it  should 
be  produced,  and  if  paid  in  full,  canceled,  or  if  paid  in  part,  such 
payment  to  be  credited.  8.  That  any  question  as  to  the  party  en- 
titled to  receive  the  money  on  a  bond,  or  as  to  the  proportion 
paj'able  on  any  bond  lost  or  destroyed,  or  questions  which  may 
arise  between  the  mortgagees  and  any  bondholder,  need  not  be  an- 
ticipated by  any  order  to  he  Made  in  the  action  between  the  present 
parlies,  but  should  be  disposed  of  when  they  arise  in  another  action, 
or  in  a  supplementary  proceeding.  9.  That  an  order  made  requir- 
ing the  bondholders  to  prove  tneir  claims,  and  state  the  amount 
paid  for  Ihe  bonds,  was  erroneous:     Coe  v.  Railroad,  10  O,  S.  372. 

if  a  new  railway  corporation,  as  a  part  of  the  purchase  price 
of  an  unfinished  road,  agrees  to  pay  a  judgment  creditor  of  the 
original  railway  and  to  protect  the  stockholders  against  their  stock 
liability  by  reason  of  such  debt,  such  debt  is  a  hen  superior  to  a 
mortgage  given  by  such  railway,  if  the  mortgagee  has  knowledge 
of  the  agreement  a.isuming  such  debt:  Hatry  v.  Railway,  1  O,  C. 
C.  4-2il.  I  O,  C,  D,  iW,  (For  ihc  effect  and  scope  of  the  affirmance 
of  this  cise  in  Hill  v,  Hatrv.  23  Bull.  281,  sec  the  explanation  in 
Fries  V.  R.iilway,  5U  0,  S.  13,>). 

A  mortgage  upon  property  "used  in  connection  with"  the  mort- 
gagor railway  docs  not  include  land  which  is  not  used  in  connec- 
tion therewith,  hul  it  docs  include  a  slcam  tng  which  is  used  in 
the  operation  of  such  railwav  at  its  terminus  on  Lake  Erie;  Hatry 
V.  Railway.  1   0.  C  C.  42fi,*l  O.  C.   D.  2;JB. 

A  railway  corporation  has  power  to  buy  and  convey  realty ; 
and  such  conveyance  passes  a  good  title,  even  if  said  land  was 
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not  bought  by  the  railway  for  railway  purposes :  Walsh  v.  Bar- 
ton, 24  O.  S.  28. 

Bonds  issued  by  a  railway  and  payable  to  bearer  are  ne- 
gotiable; and  a  bona  fide  holder  thereof  may  enforce  such  bonds, 
and  is  entitled  to  the  benefit  of  a  raorlgage  securing  the  same,  even 
if  such  bonds  have  been  wrongfully  issued  by  the  president  of  sucli 
railway  in  whose  custody  they  were  placed  by  such  railway :  Rail- 
way V.  Lynde,  65  0.  S.  23. 

A  mortgage  on  a  railroad  from  one  city  to  another  "built  and 
to  be  built"  includes  a  part  of  such  road  which  is  extended  from 
the  terminus  at  the  city  limits  to  a  point  within  the  city  at  which 
it  was  intended  from  the  beginning  tliat  the  depot  should  event- 
ually be  constructed:  Hatry  v.  Railway,  1  O.  C.  C.  496,  1  0.  C. 
D,  238. 

„ott.  Section  8796.     It  shall  be  sufficient  record  of  such 

«orded.  mortgage  or  instrument,  if  H  be  recorded  in-  the  office  of 
tlie  recorder  of  deeds  in  each  county  wherein  the  real  or 
personal  property  therein  described  is  situated  or  employed. 
So  recorded,  it  shall  be  a  good  and  substantial  iien  upon  all 
of  such  property,  from  the  date  of  its  record  in  each  of  such 
counties.     (R.  S.  Sec.  3289.) 

Cited:  Bridge  Co.  v.  Iron  Co.,  59  O.  S.  179;  In  re  Railway, 
3  O.  N.  P.  (N.  S.)  5C1,  16  O.  D.  (N.  -P.)  87;  Engineering  Co.  v. 
Railway,  75  Fed.  162,  8  O.  F.  D.  682 ;  Trust  Co.  v.  Railway,  86  Fed. 
624,  13  0.  F.  D.  3J9. 

An  existing  mortgage  which  is  properly  filed  for  record  has 
priority  over  a  subsequent  mechanic's  lien :  Railway  v.  Hamilton, 
134,  U.  S.  433,  6  O.  F.  D.  537, 

ition  of  Section  8797.     The  directors  of  the  company  may  sell 

in  by  negotiate,  mortgage,  or  pledge  its  own  bonds  or  notes,  as 
■  well  as  notes,  scrip,  or  certificates  for  the  payment  of  money 
or  property  which  the  company  receives  as  donations,  or  in 
payment  of  subscriptions  to  the  capital  stock,  or  for  other 
dues  of  the  company,  at  such  times  and  in  such  places,  either 
within  or  without  the  state,  and  at  such  rates  and  for  such 
prices,  not  less  than  seventy-five  cents  on  the  dollar,  as, 
in  their  opinion  will  best  advance  its  interests.  If  such 
notes  or  bonds  are  thus  sold  at  a  discount,  without  fraud, 
the  sale  shall  be  as  valid  in  every  respect,  and  the  securi- 
ties as  binding  for  the  respective  amounts  thereof,  as  if 
they  were  sold  at  their  par  value.     (R.  S.  Sec.  3290.)  . 

Cited:  Trust  Co.  v.  Railwav,  9.1  Fed.  702,  12  O.  F.  D.  884; 
Railroad  v.  Trust  Co.,  O.'i  Fed.  497.  36  C.  C.  A.  155,  13  O.  F.  D,  86 ; 
Trust  Co,  V,  Equipment  Co.,  108  Fed.  913,  48  C.  C,  A.  135,  13  O,  F. 
D.  643. 

A  corporation  of  a  state,  authorized  to  raise  money  by  the 
sale  of  its  bonds,  may  itself  sell  the  bonds  directly,  either  within  or 
without  the  slate,  and  such  transaction  will  not  be  regarded  as  a  - 
loan.  Before  such  sale  can  be  declared  invalid,  as  in  contraven- 
tion of  the  settled  policy  of  the  st.ilc  where  made,  the  repugnancy 
must  be  plain  and  substantial.  The  fact  that  bonds  sold  here  bear 
a  higher  rate  of  interest  than  may  be  prescribed  for  similar  bonds 
issued  under  the  authority  of  this  stale,  but  which  are  authorized 
to  be  sold  at  any  price,  creates  no  such  repugnancy ;  Bank  v.  Jones, 
10  O.  S.  145. 

This  section  applies  to  Ohio  corporations,  and  not  to  foreign 
corporations :  McGregor  v.  Railway,  12  Dec.  Rep.  703,  1  D.  509. 
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This  seclion  applies  to  a  corporation  which  is  forined  by  the 
consolidation  of  an  Ohio  corporation  with  corporations  formed 
under  the  laws  oi  other  stales :  Railroad  v.  Trust  Co.,  96  Fed. 
497,  ae  C.  C.  A,  IM,  13  O.  y.  D.  eS;  see,  also.  Trust  Co.  v.  Railway, 
f  2  Fed.  U2,  13  O.  K.  D.  63i). 

A  railway;  corporation  may  exchange  its  bonds  and  stock  for 
an  existing  railroad  if  the  market  value  of  such  stock,  together 
with  seventy-five  per  cent,  of  the  par  value  of  t!ie  bonds,  does  not 
exceed  the  value  of  such  railroad:  Railroad  v.  Trust  Co.,  35  Fed. 
4Jt7,  30  C.  C.  A.  15j.  13  O.  F.  D.  8t) ;  see,  also.  Trust  Co.  v.  Rail- 
way, 82  Fed.  642,  13  O.  F.  D.  539. 

A  railway  corporation  agreed  to  convey  to  a  contractor  all  the 
bonds  and  common  stock  of  a  railway,  and  one  million  dollars  of 
Ihe  preferred  stock,  in  consideration  of  which  the  contractor  agreed 
to  convert  the  railway  into  one  of  different  gauge  and  to  pay  all 
the  liens  thereon.  After  performing  part  of  his  contract,  the  con- 
tractor made  default,  and  subsequently  a  compromise  agreement 
was  entered  into  by  which  an  amount  of  stocks  and  bonds  fairly 
proportionate  to  the  value  of  the  work  done  by  him  were  delivered 
to  him  in  full  discharge  of  such  contract.  Such  control  was  held 
to  be  valid:  Railroad  v.  Trust  Co.,  95  Fed.  4«7,  13  O.  F.  D.  86; 
Trust  Co.  V.  Railway,  82  Fed.  642,  13  O.  F.  D.  539. 

This  section  repeals  the  general  usury  laws  of  the  state  with 
reference  to  railway  corporations,  and  authorizes  railways  to  bor- 
row money  at  a  rate  of  interest  slightly  in  excess  of  nine  per  cent. : 
Trust  Co.  V.  Railway,  93  Fed.  7U2,  12  O.  F.  D.  584 ;  Trust  Co.  v. 
Equipment  Co.,  108  Fed.  913,  48  C  C.  A.  136,  13  O.  F.  D.  643; 
Railway  v.  Bank,  T9  U.  S.  (12  Wall.)  226. 

Section  8798.     Ail  capital  stock,  bonds,  notes,  or  other   s«uriti*8  »oid 
securities  of  such  a  company,  purchased  of  it  by  a  director   5?^^^'^^)'"= 
thereof,  either  directly  or  indirectly,  for  less  than  par  value, 
shal  be  null  and  void.     (R.  S.  Sec.  3313.) 

This  section  applies  only  to  the  capital  stock,  bonds,  notes  or 
other  securities  issued  by  a  company  of  which  the  purchaser  of 
such  stock,  bonds,  notes  or  other  securities  is  a  director.  Stock, 
bonds,  notes  or  other  securities  issued  by  a  company  and  guaran' 
teed  by  another  company  of  which  the  purchaser  is  a  director,  are 
not  within  the  inhibition  of  this  section:  Railway  v.  KIcybolte,  80 
O.  S.  311  (affirming  Railway  v.  Kkyboltc,  5  O.  N.  P.  (N.  S.)  536,  18 
O.  D,  (N.  P.)  141). 

If  properties  or  securities  have  wrongfully  been  taken  away 
from  a  railway  corporation,  it  is  authorized  to  take  the  necessary 
steps  to  regain  them  and  to  expend  money  for  that  purpose :  Rail- 
way V.  Duckworth,  2  O.  C.  C.  518,  1  O.  C.  D.  618. 

The  words  "null  and  void"  in  this  section  mean  "voidable": 
Railway  v.  Trust  Co.,  U.>  Fed.  497,  3G  C.  C  A.  155.  13  O.  F.  D.  86. 

Such  bonds  are  said  to  be  void  only  in  the  hands  of  the  di- 
rector: Railway  v.  Kleyholte,  18  O.  D.  (N.  P.)  HI,  5  O.  N.  P. 
(N,  S.)  5:10  (affirming  Klevholte  v.  Railway,  1  Hosea,  38,  reversed, 
on  another  point,  in  Railway  v.  Kleyboltc,  80  O.  S.  311). 

Such  a  sale  may  be  ratified  by  the  corporation;  acquiescence 
therein,  together  with  payment  of  interest  thereon  for  a  long  per- 
iod of  lime,  may  amount  to  such  ra  till  cation :  Shoemaker  v.  Rail- 
way, 10  Dec.  Rep.  252,  19  Bull.  322. 

If  a  de  facto  corporation  issues  bonds  to  a  syndicate  in  which 
its  directors  arc  interested,  such  transaction  is  within  the  scope  of 
this  seclion:  Trust  Co.  v.  Railway.  9  Dec  Rep.  773,  17  Bull.  175. 

It  was  .said  in  Trust  Co.  v.  Railway,  9  Dec.  Rep.  773,  17  Bull, 
175  that,  while  bonds  that  are  is.-iued  in  violation  of  this  section  are 
enforceable  in  the  hands  of  a  bona  lide  purchaser,  he  cannot  en- 
force the  mortgage  which  secures  such  bonds,  ."iiiice  that  is  not 
negotiable.  See.  however.  Railway  v.  I.ynde.  55  O.  S.  23,  in  which 
a  bona  fide  holder  of  bonds  which  were  improperly  issued  was 
given  the  benefit  of  the  mortgage  securities. 
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This  section  is  not  intended  to  forbid  the  sale  of  corporate 
bonds  or  stocks  to  directors,  but  only  to  prevent  improvident  or 
fraudulent  sales  by  directors:  Kailroad  v.  Trust  Co.,  95  Fed.  497, 
13  O.  F.  D.  SU,  3()  C  C.  A.  IJo. 

If  bonds  arc  issued  at  less  than  par  under  G.  C.  8797,  a  di- 
rector may  subsequently  buy  sucii  bonds  from  the  person  to  whom 
they  were  issued :  Trust  Co,  v.  Hallway,  86  Fed.  W9,  13  O.  F.  D. 
339;  see,  also.  Trust  Co.  v.  Railway,  82  Fed.  G42,  13  0.  F.  D.  539. 

This  section  applies  to  the  purchase  of  bonds  by  a  director, 
either  directly  or  indirectly,  but  only  when  they  are  issued  origi- 
nally, and  it  does  not  apply  to  subsequent  purchases  of  bonds  by  di- 
rector: Railway  v.  Trust  Co,,  !I5  Fed.  497,  13  O.  F.  U,  86,  36  C.  C 
A.  155;  Trust  Co.  v.  Railway,  &2  Fed.  642,  13  O.  F.  D.  539. 

Narrow-  SECTION  8799.     A  railroad  company  having  a  gauge 

raa^iiKie'"'*  "*^^  exceeding  three  feet,  known  as  a  narrow-gauge  road, 
jKond  mort-  incorporated  under  the  laws  of  this  state,  having  at  least 
gaie  boodi.  f^£jy  mijes  of  completed  road,  and  not  exceeding  six  thou- 
sand dollars  per  mile  of  first  mortgage  bonds  issued  for 
each  mile  completed,  for  the  purpose  of  funding  its  float- 
ing debt,  or  for  the  completion  of  its  unfinished  proposed 
line  of  road,  or  for  the  purchase  of  rolling  stock,  or  for  the 
erection  of  repair  shops,  or  for  the  purchase  of  supplies 
necessary  for  the  operation  of  such  road,  or  for  any  or  all 
of  such  purposes,  is  authorized  to  issue  its  second  mort- 
gage bonds,  bearing  a  rale  of  interest  not  exceeding  seven 
per  cent,  per  annum,  secured  by  a  second  mortgage  upon 
its  entire  property,  real  and  personal,  and  its  franchise,  for 
a  sum  not  exceeding  two-thirds  the  amount  of  its  authorized 
capital  stock,  and  sell  them  at  such  time  and  places  within 
or  without  the  state,  and  at  such  rate  as  the  directors  of 
the  company  deem  for  its  best  interest.     {77  v.  164  §  i.) 

How  bond*  Section   88qo.     Snch   issue   of   bonds   and   mortgage 

'utitotiaS^"  must  be  authorized  by  a  vote,  either  in  person  or  by  proxy, 
of  a  majority  of  the  holders  of  paid  up  stock.  But  previous 
to  taking  such  vote  thirty  day's  notice  shall  be  given  to  the 
stockholders  of  the  company,  by  publication  in  a  newspaper 
of  general  circidation  in  each  and  every  county  through 
"which  the  line  of  road  is  operated.     (77  v.  164  §  i.) 

,m. Section  8801.     A  railroad  company  organized  tmder 

the  laws  of  this  state,  or  which  is  or  shall  be  consolidated 
'  with  other  companies,  as  hereinafter  in  this  title  provided, 
at  a  meeting  of  its  stockholders,  called  as  hereinbefore  pro- 
vided, instead  of  issuing  preferred  stock  as  provided  in  sec- 
tion eighty-eight  hundred  and  seventeen  may  provide  for 
borrowing  money  to  locate,  construct  and  equip  its  proposed 
line  of  railway,  or  for  the  purjiose  of  leasing  or  purchasing 
and  equipping  branch  or  connecting  roads  constructed  or  in 
process  of  construction,  not  exceeding  ten  miles  in  length, 
or  for  redeeming  or  exchanging  any  of  its  previously  is- 
sued bonds,  or  for  ftmding  its  floating  debt,  or  for  any 
or  all  of  such  purposes,  in  such  an  amount  as  it  deems 
necccssary,  not  exceeding  its  authorized  capital  stock,  (R, 
S.  Sec.  3309a.) 
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Ciled:  Bridge  Co.  v.  Iron  Co.,  59  O.  S.  179;  In  re  Railway, 
3  O.  N.  P.  (N.  S.)  561,  IG  O.  D.  (N.  P.)  87;  Engineering  Co.  v. 
Railway,  75  l^ed.  I(i2,  8  O.  I".  D.  G«2 ;  Ottawa  v.  Railway,  13  O.  C  C 
{N.  S.)  561,  22  O.  C.  D.  19T  (following  State  v.  Qeveland,  83 
O.  S.  61). 

Section  8802.  Railroad  c©mpanies  formed  bj'  con-  Bonds  in  1 
solidation  of  one  or  more  companies  of  this  state  or  of  ^^n^Uw^i 
this  state  with  one  or  more  companies  of  other  states  as 
hereafter  in  this  title  provided,  may  issue  bonds  in  excess 
of  such  capital  stock  at  such  rates  of  interest  as  may  be 
agreed  upon  betweep  the  respective  parties,  not  exceeding 
seven  per  cent,  per  annum,  payable  semi-annually  or  quar- 
terly, as  they  direct,  and  may  execute  and  issue  securities 
therefor,  and  to  secure  the  payment  thereof,  pledge  the  en- 
tire property  and  net  income  of  such  company  by  mortgage 
or  otherwise.     {R.  S.  Sec,  3309a.) 

Cited:  RridKC  Co.  v.  Iron  Co.,  W  O.  S.  179;  In  re  Railway. 
3  O.  N.  P.  (N.  S.)  561.  16  O.  D.  (N.  P.)  87;  Engineering  Co,  v. 
Railway,  75  Fed.  162.  8  O.  F.  D.  682;  Ottawa  v.  Railway,  13  0. 
C.  C.  (N.  S.)  Ml,  22  O.  C,  D.  197  (following  State  v.  Qeveland, 
83  O.  S.  61). 

SECTION  8803.  A  railroad  company  formed  by  the  Bonds  of  c 
consolidation  of  two  or  more  railroad  companies  existing  J^'l^ajf 
under  the  laws  of  this  state  or  by  the  consolidation  of  one 
or  more  companies  created  by  or  existing  under  the  laws 
of  this  state  and  any  other  state  or  states,  with  a  railroad 
company  or  companies  of  this  state  or  any  other  state,  from 
time  to  time,  if  authorized  by  the  vote  in  person  or  proxy 
of  holders  of  two-thirds  of  the  paid-up  stock  of  such  con- 
solidated company  present  and  voting  at  meetings  of  stock- 
holders, called  as  aforesaid,  may  issue  its  bonds,  conver- 
tible or  otherwise,  into  stock,  bearing  a  rate  of  interest  not 
exceeding  six  per  cent  per  annum,  for  one  or  more  of  the 
following  purposes :  Paying,  redeeming  or  funding  debts 
or  obligations  assumed,  incurred  or  created  by  it  or  either 
of  its  predecessors  or  constitutent  companies,  compromising 
claims  made  against  it  or  either  of  Its  predecessors  or  con- 
stituent companies,  purchasing  the  whole  or  a  part  of  any 
railroad  held  by  it  tmder  lease  to,  or  operating  contract 
with  it  or  either  of  its  predecessors  or  constituent  com- 
panies acquiring  the  whole  or  a  part  of  the  stock  or  bonds 
of  any  company  owning  a  railroad  held  by  such  consolidated 
company  under  lease  or  operating  contract,  acquiring  the 
whole  or  any  part  of  the  bonds,  notes  or  other  obligations 
of  any  other  railroad  company  of  this  or  any  other  state, 
the  whole  or  a  majority  of  whose  capital  stock  is  held  by 
such  consolidated  company,  completing,  extending,  im- 
proving, maintaining  or  operating  its  road,  branches  or  lines, 
held  under  lease  or  contract,  laying  double  or  additional 
track,  purchasing  rolling  stock,  building  depots,  elevators 
or  shops,  and  generally  for  any  purpose  needed  in  its  busi- 
ness, and  if  the  directors  so  determine,  may  secure  such  is- 
sue or  issues  of  bonds  by  mortgage  or  pledge  of  its  real 
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or   personal   estate,    franchises   or   income.      (R.   S.    Sec, 
3309a-) 

Cited:  Bridge  Co.  v.  Iron  Co.,  59  O.  S.  179;  In  re  Railway, 
16  0.  D.  (N.  P.)  87;  Ottawa  v.  Railway.  13  O.  C.  C.  (N.  S.)  561, 
L'2  O.  C  D.  107  (following  State  v.  Cleveland,  83  O.  S.  61). 

Section  8804.  Such  securities  may  be  expressed  in 
dollars  or  in  the  currency  of  the  country  where  disposed 
of  and  be  sold  upon  snch  terms,  at  such  prices  as  are  agreed 
upon  between  the  respective  parties  not  inconsistent  with 
the  laws  of  this  state.  The  proceeds  of  their  sale  shall  be 
applied  only  as  now  required  bv  law.     (R.  S.  Sec.  3309a.) 

Cited:  BridRe  Co,  v.  Iron  Co.." 59  O.  S.  179;  In  re  Railway,  16 
O-  D.  (N.  P-)  87;  Ottawa  v.  Railway.  13  O.  C.  C.  (N.  S.)  561,  22 
O.  C  D.  197  (following  State  v  Cleveland.  83  0.  S.  61). 

Section  8805.  At  its  formation,  in  its  articles  of  in- 
corporation, a  railroad  company  may  provide  for  the  divis- 
ion of  its  capital  stock  into  common  stock  and  classes  of 
preferred  stock,  by  stating  therein  the  amount  of  each  kind 
and  class  of  stock,  the  par  value  of  the  respective  shares 
thereof,  and  the  vote  which  shares  of  each  class  shall  have. 
Such  articles  aho  may  prescribe  other  terms  and  conditions 
of  such  preferred  stock  not  inconsistent  with  law.  (R.  S. 
Sec.  3309b.) 

Section  8806,  A  company  may  aid  another  in  the 
'  construction  of  its  road,  by  means  of  subscription  to  its 
capital  stock,  or  otherwise,  for  the  purpose  of  forming  a 
connection  of  the  roads  of  the  companies,  if  the  road  of 
the  company  so  aided  will  not  when  constructed  form  a 
competing  line.     (R.  S.  Sec.  3300.) 

Cited:  Stanley  v.  Railroad,  18  O.  S.  5-13;  Zabriskie  v.  Railroad, 
64  U.  S.  (23  How.)  .381,  3  O-  F.  D.  .162;  Toppan  v.  Railroad.  1  Flip. 
74  Fed.  Cases  1409!),  -3  0.  F.  D.  702;  Trust  Co.  v.  Railway.  87 
Fed.  Pl.!i,  10  O.  F.  D.  333 ;  Rice  v.  Railway,  153  Fed.  497,  82  C.  C  A. 
447.  ir,  O.  F.  D.  478 ;  ManinRton  v.  Railway.  1&3  Fed.  133.  16  O.  F. 
D.  553  (opinion  of  common  pleas.  Manington  v.  Railwav.  9  O,  N. 
P.  (N.  S.)  641,  20  0.  D.  (N.  P.)  468). 

The  word  "competing"  refers  to  geographical  location,  and  not 
to  competition  hv  cutting  rates:  Hafer  v.  Railwav.  4  O.  D.  (N.  P.) 
487,  29  Bull.  68. ' 

That  one  railroad  c.in  not  acquire  bonds  which  have  a  voting 
power  in  anotlier  railroad  for  the  purposes  of  controlling  the  lat- 
ter railroad,  sec  State,  ex  ret,  v.  McDaniel,  23  O.  S.  3-54, 

Whether  the  construction  by  one  railroad  company  of  another 
road  entirely  parallel  with  its  own.  which,  if  owned  and  managed  bv 
an  interest  distinct  from  itself,  nnist  necessarily  be  a  competing  road, 
for  the  purpose  and  with  the  effect  to  bring  about  a  change  m  its 
own  line,  rather  than  to  create  a  feeder  or  an  extension  of  its  own 
line,  is  within  the  limits  of.  such  "connections"  as  are  authori:;ed  by 
the  twenty- fourtii  section  of  the  "act  to  provide  for  the  creation 
and  regulation  of  incorporated  ronip.mies  in  the  stale  of  Ohio," 
is  discussed,  but  not  decide<l.  in  Chapman  v.  Railway.  6  O.  S.  119. 

The  provisions  of  this  section,  together  with  those  of  G.  C. 
!lt.)4.  when  read  and  con.strued  tncether,  prohibit  one  railway  cor- 
poration from  acquiring  a  parallel  and  naturally  competing  line 
which  is  under  construction  but  is  not  vet  completed:  State,  ex 
rel.  V.  Railway.  !3  O.  C.  C.  (N.  S.)  14.5.  22  O.  C.  D.  147. 
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An  incidental  purpose  in  the  charter  of  a  coal  mining  company 
lo  construct  a  railway  from  its  mines  to  a  railway  or  other  outlet, 
docs  not  constitute  such  coal  mining  company  a  railway  or  kindred 
companj;,  so  as  to  make  applicable  G.  C.  8683,  8806,  88'07  and  8808, 
authorizing  a  railway  company  (o  subscribe  for  and  hold  stock  in 
another  railway  or  kindred  company :  State,  ex  rel.,  v.  Railway, 
12  O.  C.  C.  (N.  S.)  49,  21  O.  CD.  175. 

A  car  company  which  loans  monej-  to  a  railroad  company  in 
order  to  enable  the  latter  to  complete  its  roadway  and  equipment, 
taking  the  bonds  of  the  latter  as  security  for  said  loan,  and  af- 
terwards, having  become  the  owner  of  the  bonds  on  foreclosure 
sale,  exchanges  them  for  stock  in  a  new  railroad  company  formed 
as  a  reorganization  of  the  old,  continuing  the  security  of  its  loan, 
is  a  lawful  owner  of  such  slock,  and  can  not  avoid  its  liability  as 
holder  thereof  on  Ihc  ground  that  such  holding  is  ultra  vires  in  an 
action  to  subject  the  liability  of  the  stockholders  brought  by  the 
creditors;  Marriott  v.  Railway,  Ifi  O.  D.  (N.  P.)  135. 

A  railway  corporation  may  make  an  agreement  with  a  con- 
necting railway  whereby  the  former  railway  is  to  send  all  its  traf- 
fic over  the  latter,  and  the  latter  is  to  reserve  one-fourih  of  the 
gross  earnings  and  apply  it  to  the  payment  of  certain  construction 
bonds  which  have  been  issued  for  the  cost  of  making  the  connec- 
tion: Railway  v.  Short.  G  Dec,  Rep.  703,  a  "Bull.  1143,  7  Am.  L.  Rec. 
474, 

This  section  is  the  only  authority  under  which  a  railway  cor- 
poration may  subscribe  for  slock  in  another  corporation,  and  by 
this  section  such  subscription  is  limited  to  stock  in  another  rail- 
way corporation  of  the  kind  specified  in  this  section;  Railway  v. 
Burke,  10  Dec.  Rep.  136,  19  Bull.  27. 

Under  this  and  the  following  sections  a  railway  corporation 
may  aid  another  if  within  the  class  herein  specified,  by  guarantee- 
ing the  bonds  of  such  other  railway  corporation  :  Zabriskie  v.  Rail- 
way, 23.  How,  381,  3  O.  F.  D.  562. 

A  railway  corporation  formed  prior  lo  the  present  constitu- 
tion by  special  legislation  which  has  in  fact  acted  under  this  and 
the  following  sections,  and  has  guaranteed  the  bonds  of  another 
railway  corporation  by  virtue  of  such  sections,  can  not  escape  lia- 
bility upon  such  contract  of  guaranty  on  the  ground  that,  no  certi- 
fied copy  of  acceptance  of  the  powers  conferred  by  this  statute 
was  filed  with  the  secretary  of  state,  as  required  by  G.  C.  8732 : 
Zabriskie  v.  Railway,  23  How.  3ai,  3  O,  F.  D.  502. 

When  a  railroad  corporation  has  attempted  to  aid  another  by 
means  of  subscription  to  its  capital  stock,  and,  as  a  consequence, 
negotiable  securities  have  been  placed  op  sale  in  the  community,  in- 
viting public  confidence,  a  corporation  can  not  by  its  representation 
or  silence  involve  others  in  oiieroiis  cnRagemcHls  and  then  defeat 
the  calculations  and  claims  its  own  conduct  has  induced:  Zabriskie 
V.  Railway,  23  How.  381,  3  0.  F.  D.  5C3, 

The  powers  conferred  by  G.  C.  8705  and  G.  C.  8806  to  8808 
are  consistent,  and  may  be  exercised  by  the  same  corporation,  and 
are  clearly  cumulative,  and  under  these  laws  it  is  competent  for  a 
foreign  railway  authorized  to  do  so.  to  acquire  and  hold  stock  of 
a  domestic  railway  company,  provided  the  latter  company  is  non- 
competing,  and  the  purpose  and  result  of  the  purchase  is  not  the 
formation  of  a  trust  or  combination  in  restraint  of  trade  r  Maning- 
ton  V.  Railway,  8  O.  L,  R.  451  (compare  Manington  v.  Railway,  9 
().  N.  P.  (N.  S.)  C41.  20  O.  D.  (N.  P.)  468). 

Section  8807.  A  company  may  lease  or  purchase  any  ^ 
part  or  all  of  a  railroad  constructed,  or  in  course  of  con-  ^ 
struction  by  another  company,  if  the  lines  of  their  roads 
are  contimions  or  connected,  and  nnt  competing,  npon  terms 
agreed  njion  between  the  companies.  After  such  purchase 
the  purchasing  company  shall  be  vested  with  all  the  rights 
and  powers  in  respect  to  the  location,  construction,  com- 
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pletion,  and  operation  of  such  railroad,  and  of  branches 
thereto  of  the  company  from  which  it  was  purchased,  includ- 
ing the  power  to  acquire  and  appropriate  properly  therefor, 
and  be  subject  to  all  the  duties,  obligations,  and  restrictions 
of  such  company.     (R.  S,  Sec.  3300.) 

I.    Cited.  B.    On    franchises    and 

n.    Who  may  purchase  road.  immunities. 

III.  What  constitutes  leaseor  C.    On    stock    subscrip- 

purchase.  tions. 

IV.  Effect    of    purchase    or  D.    On  right  of  way. 

lease.  V.    Rights  acquired  by  pur- 

A.    On     corporate     ex-  chaser  of  lessee. 

Railroad  v.  Peoples,  31  O.  S.  537  ;  Burke  v.  Railway,  10  Dec. 
Rep.  532,  22  Bull.  11;  Rice  v.  Railway,  lu3  Fed.  4^7.  82  C,  C.  A.  447, 
15  O.  F.  D.  478. 

II.    Who  May  Purchase  Road. 

This  section  expressly  forbids  one  railway  to  leave  to  another 
if  the  lines  of  the  two  railway  corporations  are  competing:  State 
¥.  Vanderbilt,  37  O.  S.  500. 

This  section  together  with  G.  C.  !I054,  when  considered  to- 
gether, forbids  one  railway  corporation  to  acquire  a  parallel  and 
naturally  competing  line  which  is  in  process  of  construction  or  has 
not  yet  been  completed:  State,  ex  rel.,  v.  Railway,  13  O.  C.  C.  (N. 
S.)  145,  22  O.  C.  D.  147, 

An  incidental  purpose  iu  the  charter  of  a  coal  mining  com- 
panv  to  construct  a  railway  from  its  mines  to  a  railway  or  other 
outlet,  does  not  constitute  such  coal  mining  company  a  railway 
or  kindred  company,  so  as  to  make  applicable  G.  C.  8tifi3  or  880(1, 
.  8807  and  8808,  authorizing  a  railway  company  to  subscribe  for  and 
hold  stock  in  another  railway  or  kindred  company :  State  v.  Rail- 
way. 12  O.  C.  C.  (N.  S.)  49,  21  O.  C.  D,  175. 

The  guaranty  of  the  bonds  of  a  coal  company  by  a  railway 
company  can  not  be  con^tnied  as  a  tonnage  contract,  but  is  in  the 
nature  of  monopoly  and  leads  to  discrimination,  where  under  a  per- 
missive clause  a  competing  railway  company  is  brought  in  to  share 
the  guaranty  on  condition  of  an  equal  division  of  the  traffic  aris- 
ing from  the  mines  of  the  company  issuing  the  bonds,  and  where 
such  guaranty  exist.s.  it  is  an  unlawful  exercise  of  power:  State, 
ex  ref.  v.  Ra'ilway.  12  O.  C.  C.  (N'.  S.)  J4.5.  21  O.  C.  D.  175. 

The  ownership  of  a  majority  or  controlling  stock  by  one  rail- 
way company  of  another  railway  comjiany  owning  and  operating  a 
line  of  railway  a  substantial  part  of  which  is,  in  its  general  nature 
parallel  to,  and  naturally  and  actually  forming  a  part  of  a  parallel 
and  competing  .system  to  th:it  of  the  stockholding  companv.  is  il- 
legal and  unwarranted:  St.^le.  ex  rel.  v.  Railwav,  13  O.  C.'C.  (N. 
S.)  40.21  O.  C.  D.  17b. 

III.  Wh.\t  Constitltes  Lease  oh  Purchase. 
A  valid  contract  between  two  railroad  companies,  whereby  one 
is  to  have  the  use  of  the  other's  road  so  long  as  they  continue  to 
exist  as  chartered  corporjuions,  is  iu  the  nature  of  a  permanent  li- 
cense, and  is  enforcable  in  a  c"iirt  iif  justice,  notwithstanding  a  pro- 
vision that  disputes  lietwecn  the  companies  sliall  be  submitted  to 
arbitration.  The  word  "Road"  in  such  a  contract  will  be  constnted 
as  a  generic  term  including  all  present  and  future  tracks,  side- 
tracks and  structural  facilitit.'i  in  the  transaction  of  both  local  and 
through  bn.'incss:  Railwav  v.  Railwav,  15  O.  C,  C.  (N.  S.)  5.17.  15 
(>,  C.  D.  70.)  (affirming  Railroad  v. 'Railway,  1  O.  N'.  P.  <N.  S.) 
.J77.  15  O.  D,  (N.  P.)  7I'5.  and  which  was  affirmed  in  Railway  v. 
Railroad,  (!7  O,  S.  -523). 
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The  taking  up  and  removal  of  a  parallel  track  is  a  public 
good  to  the  extent  that  the  burden  upon  the  public  (toniaiti  is  thereby 
relieved,  and  the  danger  at  crossings  reduced,  and  the  convenience 
of  the  carrier  promoted:  Railway  v.  Railway,  0  O.  C.  C.  (N.  S.) 
537,  15  O.  C  D.  705  (affirming  Railroad  v.  Railway,  1  0.  N,  P.  (N. 
S.)  577,  15  O.  D.  (N.  P.)  795,  and  which  was  affirmed  in  Railway 
V.  Railroad,  67  O.  S,  523). 

A  trackage  contract  between  railroad  companies,  whose  tracks 
are  parallel  for  a  distance  of  liftt^en  mdes  and  thereafter  separate 
widely,  is  within  the  enumerated  powers  of  railroads,  and  does  not 
destroy  but  rather  creates  competition  between  them;  and  where 
in  a  contract  of  this  character  an  ultra  vires  feature  is  found,  which 
can  be  eliminated,  the  remaining  portion  of  the  contract  is  not 
rendered  invalid  thereby,  not  is  ground  afforded  for  forfeiture 
nf  the  company's  charter:  Railway  v.  Railway,  6  O.  C.  C,  (N.  S.) 
5;j7,  15  O.  C.  D.  705  (affirming  Railroad  v.  Railway,  1  O.  N.  P.  (N. 
S.)  577,  ]:.  O.  D,  (X.  P.)  7!I5,  and  which  was  affirmed  in  Railway 
V.  Railroad,  G7  O.  S.  523. 

A  traffic  contract  between  two  railroad  corporations  which  form 
connecting  lines  except  for  a  fifteen  mile  parallel  track  built  and 
operated  by  one  of  them  which  has  for  its  object  the  removal  of 
such  parallel  track  and  the  restoring  of  the  companies  to  their 
former  status  of  connecting  lines,  is  not  void  as  against  public 
policy:  Railroad  v.  Railway,  1  O.  X.  P.  (N.  S,>  577,  15  O.  D.  (N. 
P.)  7!)5  (affirmed  in  Railway  v.  Railway,  fi  O.  C.  C.  (N.  S.)  537,  15 
C).  C.  D.  705,  which  was  affirmed,  without  report,  in  Railway  v. 
Railroad,  67  O.  S.  523). 

If  one  railway  corporation  permits  another  railway  corpora- 
tion to  make  use  of  its  tracks  without  specific  agreement  as  to  com- 
pensation, only  a  reasonable  compensation  can  be  exacted :  Rail- 
way V.  Railway,  7  O.  N.  P.  376,  5  O.  D.  (N.  P.)   147. 

If  two  railway  corporations  own  a  track  in  common,  one 
railway  can  not  have  an  injunction  to  restrain  the  other  railway 
from  hauling  freight  over  such  track,  unless  it  is  shown  that  the 
action  at  law  for  damages  is  inadequate :  Railway  v.  Railway,  1  O. 
C  C.  111(1,  1  O-  C.  D.  Gil. 

The  same  formalities  (G.  C.  fS'iK)  which  are  required  to  make 
a  lease  of  a  railway  are  required  to  rescind  it:  Henry  v.  Railway, 
2  0.  X.  P.  118,  5  O.  D.  (N.  P.)  41. 

Stockholders  may  place  their  stock  in  the  hands  of  a  deposi- 
tory with  direction  to  vote  it  as  directed  by  a  committee  appointed 
by  themselves,  and  subject  to  their  control:  Railway  v.  State,  4d  <->. 
S.  am  (affirming  Stale  v.  Railway,  6  O.  C  C.  415,  3  O.  C,  D.  518). 

IV.    Effkct  of  Purchase  or  Lease. 

A.  On  Corporate  Existence.  If  a  railway  is  sold,  and  by 
specific  statutory  provi.iion  the  purchasers  may  form  a  railway 
corporation,  this  is  in  legal  effect  a  surrender  or  abandonment  of 
its  charter  by  the  vendor  corporation,  and  a  grant  by  the  state  to 
the  vendees  of  a  similar  charter,  and  the  charier  thus  granted  is 
subject  to  tile  constitutional  provisions  then  in  force,  such  as  a  pro- 
vision requiring  the  legislature  to  impose  stock  liability:  Slate  v. 
Sherman,  'i  O.  S.  411. 

A  dc  jure  railroad  corporation  does  not,  by  entering  Into  an 
ultra  vires  contract  with  a  eotmecting  liiie,  become  a  corporation  de 
facto:  Railway  v.  Railway,  0  O.  C  C.  (N.  S.)  537,  15  O.  C.  D-  705 
(affirming  Railroad  v.  Railway.  1  O.  N,  P.  (N.  S.)  577,  15  O,  D. 
(.v.  P.)  .!)5,  and  which  was  affirmed  in  Railway  v.  Railroad,  67  O. 
S.  523). 

B.  On  Franchises  and  Immunities.  W  betber  a  lessee  railway 
acquires  the  franchise  of  the  lessor  railway  to  demand  and  receive 
toll,  or  wheihcr  it  derives  such  franchise  directly  from  the  state, 
was  considered  hut  not  decided  in  Railroad  v.  Cole,  21»  O.  S.  126. 

_  Special  privileges  conferred  on  a  railroad  company  by  a  pri- 
vate charter,  granted  under  Ihe  constitution  of  1802,  do  not  so  in- 
here in  the  road  constructed   under  such  charter  as  necessarily  to 
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pass  to  any  corporation  which  may  have  acquired,  under- subsequent 
legislation,  the  right  to  operate  ihe  same:  Railway  v.  Moore,  33 
0.  S.  384. 

IE  one  railway  corporation  purchases  the  railway  of  another 
under  statutory  authority,  the  vendee  corporation,  in  the  absence 
of  specific  statutory  provision,  acquires  such  railway  subject  to  the 
same  restrictions  and  limitations  with  regard  to  the  rates  that  could 
be  charged  for  transportation  as  attached  to  such  railway  when  in 
the  hands  of  the  vendee  corporation:  Campbell  v.  Kailroad,  23  O. 
S.  168. 

if  a  railway  corporation  which  was  created  prior  to  the  pres- 
ent constitution  takes  advantage  of  the  general  statutes  on  the  sub- 
ject of  railways,  either  by  taking  leases  from  other  railway  cor- 
porations or  by  leasing  its  own  lines  to  other  corporations,  such 
railway  corporation  accepts  a  provision  of  the  railway  act;  and,  ac- 
cordingly, it  relinquishes  all  rights  under  its  original  charter  in- 
consistent with  the  provisions  of  the  railway  act ;  and  the  right  to 
take  specified  rates  of  fare  free  from  legislative  control  is  thereby 
relinquished:  Railroad  v.  Cole,  29  O.  S.  126. 

That  a  foreign  corporation  which  does  business  in  Ohio  waives 
special  privileges  granted  to  it  by  its  charter  in  another  state,  sec 
Maninglon  v.  Railway,  9  O.  iN'.  P.  (N.  S.)  641,  20  0,  D.  (N.  P.) 
468  (see  for  opinion  in  federal  court,  Manington  v.  Railway,  183 
Fed.  133.  16  O.  F.  D.  552). 

C.  On  Stock  Subscriptions.  The  sale  of  a  railway  does  not 
pass  conditional  stock  subscriptions  or  the  performance  of  such  con- 
ditions: Railroad  v.  Hinsdale,  45  O.  S.  556. 

If  a  subscription  to  the  stock  of  a  railway  is  made  at  a  time 
when  there  is  a  statute  in  force  authorizing  the  sale  of  such  road 
or  part  thereof,  such  subscription  must  be  regarded  as  being  made 
with  reference  to  such  statutory  power:  Armstrong  v.  Karshner, 
47  0.  S.  276. 

D.  On  Right  of  Way.  In  Garlick  v.  Railway,  67  0.  S.  223, 
it  was  held  that  a  railroad  company  organized  under  the  laws  of 
Ohio  may  acquire  title  to  lands  within  the  state  for  railroad  pur- 
poses, either  fay  grant  or  proceedings  in  appropriation,  and  when 
the  right  of  way  is  thus  acquired,  and  tlie  company  has  constructed 
its  railroad  thereon,  the  same  becomes  such  litle  to  and  interest  in 
the  lands  acquired,  that,  without  intending  to  abandon  the  same, 
said  company  may  sell  and  convey  to  another  corporation  for  like 
railroad  purposes  all  or  a  part  of  the  premises  so  acquired.  The 
question  of  abandonment  is  one  of  inteiuion  and  to  be  determined 
from  the  nature  of  the  conveyance  itself   and   the  attending   facts 


In  Piatt  V.  Pennsylvania  Co.,  43  O.  S.  228,  however,  it  was 
held  that  the  power  to  take  private  property  for  railway  purposes 
against  the  will  of  the  owner  could  be  exercised  only  in  accordance 
with  statute ;  and  under  the  Ohio  statutes  an  appropriation  by  one 
railway  corporation  for  railway  purposes  of  more  land  than  it 
needed  gives  such  railway  corporation  an  easement  only;  and  if 
such  railway  corporation  attempted  to  sell  a  part  of  its  right  ot  way 
to  another  railway  corporation,  and  such  other  railway  corporation 
constructed  a  track  thereon  and  operated  it  for  several  years  with- 
out any  objection  on  the  part  of  the  property  owner,  he  can  not  re- 
cover the  possession  of  such  land  thus  sold,  nor  can  he  enjoin  the 
operation  of  the  railway  thereon,  but  he  can  treat  the  transaction 
as  an  abandonment  of  such  portion  of  the  right  of  way  by  the  first 
railway  corporation  and  an  appropriation  thereof  by  the  second 
railway  corporation,  and  he  may  recover  damages  as  upon  an  ap- 
propriation; see  to  the  same  ciTtct,  Peniisvlvania  Co.  v.  Piatt,  47 
O,  S.  366. 

V.    RiiniTs  Acquired  dv  PrRciiASER  or  Le.ssee. 
The   lessee   of   a   railroad   acquires   no   greater   rights   therein 
than  were  possessed  by  the  IcsHor:  Railroad  v.  Carey,  28  O.  S.  208; 
see,  to  same  effect,  Railway  v.  Stringer,  32  O.  S.  468. 
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A  foreign  railway  corporation  does  not  become  an  Ohio  cor- 
poration nor  a  citizen  of  Ohio  by  merely  leasing  and  operating  in 
Ohio  a  railway  which  is  the  property  of  an  Ohio  railway  corpora- 
tion; Railroad  V.  Gary,  ^8  0.  S.  2U8;  see,  to  the  same  effect,  Rail- 
way V.  Stringer,  32  O.  S.  468. 

A  foreign  railway  corporation  does  not  acquire  a  right  to 
use  a  portion  of  a  railway  within  thij  state  by  the  purchase  there- 
of ;  Railway  v.  Railway,  3  Dec.  Rep.  458,  5  Am.  L.  Keg.  733. 

A  contract  whereby  a  foreign  railway  corporation  agrees  to 
lend  to  an  Ohio  railwav  corporation  money  to  construct  a  passen- 
ger depot  in  Ohio,  and  agrees  to  build  a  freight  depot  for  such 
Ohio  corporation  in  return  for  which  it  secures  the  privilege  of 
laying  an  additional  rail  upon  the  tracks  of  such  Ohio  corporation, 
ihe  two  railways  being  of  different  grade,  together  with  the  use  of 
(he  depot  and  certain  grounds  belonging  to  such  Ohio  corporation, 
and  the  foreign  corporation  agrees  not  to  make  connections  at  cer- 
tain points  which  will  be  in  any  way  disadvantageous  to  the  Ohio 
corporation,  is  contrary  to  public  policy  and  invalid :  Railway  v. 
Railway.  3  Dec.  Rep.  458,  5  Am.  L.  Reg.  733. 

A  foreign  railway  corporation  which  has  acquired  a  connect- 
ing railway  in  Ohio  may  appropriate  realty ;  and  if  it  takes  posses- 
sion thereof,  it  may  be  compelled  to  make  such  appropriation:  Bo- 
gard  V.  Railway,  45  Bull.  224. 

A  mere  intention  on  the  part  of  a  railroad  company  to  violate 
its  public  duties  does  not  change  the  legal  status  of  the  company, 
or  afford  ground  for  the  forfeiture  of  its  charter:  Railway  v.  Rail- 
way, 6  O.  C.  C.  (N.  S.)  537,  15  0.  C.  D.  705  (affirming  Railroad  v. 
Railway,  1  O.  N.  P.  (N.  S.)  577,  l.=i  O.  D.  (N.  P.)  795,  and  which 
was  affirmed  in  Railway  v.  Railroad,  67  O.  S.  523). 

A  grant  by  a  railroad  company  of  the  use  of  its  road  for  "all 
trains  required  in  the  prosecution  of  its  business,"  limits  the  li- 
censee to  the  business  of  the  grantee  company,  and  the  test  as  to 
whether  the  business  passing  over  the  road  is  that  of  the  licensee 
is  to  be  determined  from  the  facts  of  the  case,  and  not  from  the 
engines  or  crews  used  in  operating  the  trains:  Railway  v.  Railway, 
6  O.  C  C.  (N.  S.)  537,  15  O.  C.  D.  7115  (affirming  Railroad  v.  Rail- 
way, 1  O.  N.  P.  (N.  S.)  577,  15  O.  D.  (N.  P.)  795,  and  which  was 
affirmed  in  Railway  v.  Railroad,  67  O.  S.  523). 

This  section  relates  only  to  obligations  and  restrictions  of  a 
public  nature  which  are  imposed  by  law ;  and,  accordingly,  it  does 
not  apply  to  private  contracts  between  a  railway  corporation  which 
is  selling  its  road,  and  private  individuals:  and,  accordingly,  the 
vendee  corporation  is  not  hable  for  damaRcs  for  a  breach  of  con- 
tract by  the  vendor  corporation;  Rice  v.  Railway,  153  Fed.  497,  82 
C.  C  A.  447,  15  O.  F.  D.  478. 

A  judicial  sale  of  the  track  of  a  railway  corporation  with  tis 
appurtenances  does  not  transfer  title  to  contracts  between  such 
railway  and  other  railways,  such  contracts  not  being  included  in 
the  terra  "appurtenances";  Railway  v.  Railway,  6  O.  N.  P.  427,  9 
O.  D.  (N.  P.)  493. 

A  lease  made  by  the  receiver  of  a  railway  corporation  to  an- 
other railway  corporation,  whereby  the  lessee  acquires  authority 
to  operate  its  cars  upon  the  track  of  the  lessor  railway  corpora- 
tion, is,  in  the  absence  of  a  specific  provision  as  to  the  duration  of 
such  lease,  a  lease  at  will,  and  the  receiver  may  abrogate  such  lease 
at  any  time  and  without  previous  notice :  Investment  Co.  v.  Rail- 
way, 36  Fed.  48,  6  O.  F.  D.  443. 

A  receiver  of  a  railway  can  not  rescind  a  valid  lease  which 
such  railway  corporation  has  taken  from  another  railway  corpora- 
tion :    Railway  v.  Railway.  58  Fed.  208,  8  O.  F.  D.  23. 

Injunction  will  lie  to  prevent  interference  with  a  receiver  in 
his  use  of  a  leased  railroad:  Trust  Co.  v.  Railwav,  95  Fed.  18,  13 
O.  F.  D.  58. 

A  lessor  railway  corporation  is  not  bound  to  repair  or  make 
improvements  in  the  absence  of  a  covenant  on  his  part  so  to  do; 
nor  is  he  bound  to  reimburse  the  leasee   for  repairs  made  without 
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the  aulliority  of  tlit  lessor:   I'eltoii   v.   Cincinnati,   05   Fed.   33fl,   37 
C,  C.  A.  88.  13  O.  F.  D.  US. 

There  is  no  implied  warranty  or  covenant,  binding  upon  the 
lessor  railway  corporation,  to  the  effect  that  a  railway  is  reason- 
ably fit  for  use,  or  will  remain  reasonably  fit  for  use;  and  no  lia- 
bility therefor  attaches  to  the  lessor,  unless  fraud  is  sliown  to  exist. 
or  unless  there  is  an  express  warranty ;  Fclton  v.  Cincinnati,  95 
Fed.  33G.  37  C.  C.  A.  88.  13  O.  F.  D.  G8. 

Section  88o8.  Two  or  more  companies  whose  lines 
are  connected  and  not  competing,  may  enter  into  any  ar- 
rangement for  their  common  benefit  consistent  with,  and 
calculated  to  promote  the  objects  for  which  they  were 
created.     (R.  S.  Sec.  3300.) 

Construed:  Railway  v.  Railway.  G  0.  C.  C.  (N.  S.)  537,  Mi 
O.  C.  D.  705. 

The  indorsement  and  guarantee  of  the  bonds  of  a  coal  min- 
ing; company  by  a  railway  company  is  ultra  vires,  and  so  also  is  an 
agreement  between  railroad  companies  operating  parallel  and  nat- 
urally competing  railroads  to  indorse  and  guarantee  the  bonds  of 
a  coal  mining  company,  in  consideration  of  an  equal  division  be- 
tween the  railway  companies  of  all  freight  to  and  from  the  min^s 
of  the  coal  company:  Slate,  ck  rel..  v.  Railway,  13  O.  C.  C.  (N*.  S.) 
49,  21  O.  C.  D.  175. 


and   practical   1 
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Michigan  was  illegal:  State,  ex  rel.,  v.  Railway,  12  O.  C,  C  (N.  S.) 
145,  21  O.  C.  D.  175. 

Tlie  control  and  management  by  one  railroad  company  of  an- 
other operating  parallel  and  competing  lines  or  systems  of  rail- 
ways through  combination,  may  be  shown  by  the  circumstances ; 
and  a  unity  of  stockholding  interests,  together  with  unity  of  man- 
agement pursuant  to  an  established  plan  to  that  elTect.  is  sufficient 
proof:  State,  ex  rel..  v.  Railway,  12  O.  C.  C.  (X.  S.)  49,  21  O.  C 
D.  175. 

Neither  public  policy  nor  the  statute  law  of  the  state  will  per- 
mit tlic  acquisition  by  the  Chesapeake  &  Ohio  Railway  Company 
of  a  controlling  interest  in  the  Hocking  Valley  Railway  for  the 
purpose  of  forming  a  trunk  line  from  the  sea  to  the  great  lakes. 
for  the  reason  that  connection  between  these  roads  is  made  by  using 
the  Kanawha  &  Michigan  Railway,  which  is  owned  by  the  Chesa- 
peake &  Ohio  and  the  Lake  Shore  and  Michigan  Southern  jointly, 
and  has  been  judicially  determined  to  he  a  compeling  line  with  the 
Hocking  Vallev:  Manington  v.  Railway,  0  O.  X.  P.  (X.  S.)  041,  20 
O.  D.  (X.  P.)  iC8  (See.  for  opinion  in  federal  court.  Manington  v. 
Railway.  l&  Fed.  rw,  16  O.  F.  D.  5.V2). 

Whether  a  road  is  a  competing  road  or  not  is  to  he  determined 
by  its  geographical  location,  and  not  bv  whether  or  not  it  actually 
competes-  in  cutting  rales:  Hafer  v.  Railway,  4  O,  D.  (N.  P.)  48t, 
29  Hull.  68. 

Wltile  it  is  competent  for  railroad  companies,  in  contracts  to 
facilitate  the  movements  of  trains  in  the  conditions  which  obtain 
at  crowded  termin.ils,  to  incur  liabilities  for  injuries  to  the  employes 
of  other  companies,  resulting  from  the  negligence  of  their  own  em- 
ployes, such  contracts  may  not.  by  construction,  be  extended  to 
movements  of  trains  bcyoiid  the  scope  of  their  terms;  Railroad  v. 
Addison,  84  O-  S.  259. 

For  the  validity  of  a  contract  whereby  the  lessee  of  property 
owned  by  a  railway,  but  not  used   for  railway  purposes,  -agrees  to 
"ite  the  railwaj-  from  liabilitv  for  injury  to  such  railway  by 
e  Insurance  Co.  v.  Railway.  74  O,  S.  30. 
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Section  8809.     No  such  ^id  shall  be  furnished,  nor   voie  o(  tm 
any  purchase  or  lease  perfected,  until  a  meeting  of  the  stock-  ^f^^'wrnpi 
holders  of  each  of  the  companies  has  been  called  for  that   requisite, 
purpose  by  the  directors  thereof,  on  thirty  days'  notice  to 
each  stockholder,  at  such  place  and  in  such  manner  as  is 
provided  for  the  annual  meetings  of  the  companies,  and  the 
holders  of  at  least  two-thirds  of  the  stock  of  each  company, 
in  person  or  by  proxy,  at  such  meeting,  assent  thereto.    In 
case  of  the  lease  of  a  railroad  situate  in  whole  or  part  with- 
in this  state,  the  rental  reserved  and  secured  for  the  leased 
road  shall  be  etjual,  at  least  to  its  net  earnings  for  the  fiscal 
vear  next  preceeding  the  one  in  which  the  lease  is  made. 
(R.  S.  Sec.  3301.) 

Cited:  Henry  v.  Railway,  2  0.  N.  P.  118;  Zabriskie  v.  Rail- 
road, li-1  U.  S.  (23  How.)  381,  3  O.  F.  D.  562. 

A  payment  made  on  account  of  an  unauthorized  retirement 
of  stock  does  not  amount  to  an  actual  retirement  thereof,  but  the 
person  to  whom  such  payment  is  made  is  to  be  regarded  a  mere 
agent  who  holds  such  money  for  the  benefit  of  the  railway  which 
made  such  payment ;  Manington  v.  Railway,  9  O.  N.  P.  (N.  S.)  641, 
20  O.  D.  (X.  P.)  408. 

It  is  sufficient  in  an  action  by  a  bondholder  against  the  grantor 
to  aver  in  the  declaration  that  "the  Guaranty  was  duly  signed  by  the 
defendant  through  its  president,  who  was  authoriied  so  to  execute 
the  same,  and  was  afterwards,  to-wit,  on  the  same  day"  du^  rati- 
fied and  confirmed  by  the  stockholders  of  said  company;  Toppan 
V.  Railroad  3  O.  K  D.  7(r2. 

An  agreement  by  which  a  majority  of  the  stockholders  of 
one  railway  corjioralion  transfer  to  a  third  person  who  is  acting 
in  the  interest  of  another  and  competing  railway  corporation,  their 
right  to  vote  such  stock,  is  contrary  lo  public  policy :  Haf er  v. 
Railway,  9  Dec.  Rep.  470,  14  Hull.  C8;  see,  however,  Railway  v. 
State,  ex  rel,  49  O,  S,  G6S,  in  which  it  was  held  that  stockholders 
may  place  their  stock  in  the  hands  of  a  depositary  with  direction 
to  vote  it  as  directed  by  a  committee  appointed  by  themselves  and 
subject  to   their  control. 

SiiCTioN'  8810.     A  Stockholder  who  refuses  his  assent  DiHa.ntinii 
to  such  sale,  lease,  or  aid  by  subscription,  and  signfies  it  ««iihni<ifr 
by  notice,  in  writing,  to  the  purchaser  or  lessee,  within  sixty   simkrpro- 
ttays  thereafter,  on  demand,  shall  be  entitled  lo  receive  from  '^=^"'"- 
such  purchaser  or  lessee,  previous  to  the  consummation  of 
such  sale  or  lease,  the  average  market  value  of  his  stock 
for  six  months  next  preceding  the  day  of  the  meeting  of  the 
companies  at  which  the  sale  or  lease  is  approved,  on  sur- 
rendering the  stock.     If  the  stockholder  and  purchaser  or 
lessee  can  not  agree  as  to  the  value  of  the  stock,  the  parties 
may  submit  the  question  to  arbitration,  to  be  conducted  in 
accordance  with  the  provisions  of  law  regulating  arbitra- 
tions, so  far  as  applicable,  by  three  disinterested  persons, 
to  be  appointed  upon  the  motion  of  either  of  the  parties, 
by  the  judge  of  the  common  pleas  court  of  the  county  in 
which  the  owner  of  the  stock  resides,  or,  in  case  he  is  a 
non-resident  of  the  state,  or  of  any  county  through  or  into 
which  the  road  passes,  then  tlie  county  in  which  the  prin- 
cipal office  of  the  company  is  kept.      (R.  S.  Sec.  3302.) 

Lease  of  other  street  railroads  by  street  railroad  company, 
-ve  O.  C.  9137, 

I.eaPc  of  electric  light  company  by  street  railroad  company,  set 
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Cited;  Horstman  v.  Railway,  12  O.  D.  (N.  P.)  762. 

In  the  consolidation  of  railway  companies  under  the  statutes 
of  this  state,  a  stockholder  who  refuses  to  convert  his  stock  into 
that  of  the  consolidated  company,  may,  by  the  amendment  of  this 
section,  compel  the  submission  of  the  question  of  the  value  of  his 
stock  to  the  arbitration  of  three  disinterested  men  to  be  appointed 
by  the  judge  of  the  court  of  common  pleas  of  the  proper  county;  an 
agreement  to  arbitrate  between  him  and  the  company  is  not  re- 
quired: Railway  v.  Garrett,  50  0.  S.  405. 

A  failure  to  make  a  demand  before  the  proposed  consolidated 
company  acquires  the  status  of  an  incorporated  company  under  the 
laws  of  Ohio,  by  filing  a  copy  of  the  ratified  agreement  of  consolida- 
tion with  the  secretary  of  state,  or  a  failure  to  make  an  attempt  to 
agree  with  the  company  as  to  the  value  of  his  stock  does  not  defeat 
the  right  of  a  stockholder  refusing  to  convert  his  stock,  to  be  paid 
its  value :     Railway  v.  Garrett,  60  O.  S.  405. 

It  is  the  duty  of  the  company  proposing  to  consolidate  to  as- 
cehain  who,  if  any,  of  its  stockholders  refuse  to  so  convert  their 
stock,  and  to  cause  the  value  of  the  stock  of  any  who  refuse  to  be 
ascertained  and  paid  "be/ore  the  consolidation  takes  effect" ;  Rail- 
way V.  Garrett,  60  O.  S.  406. 

When  court  SECTION  8811.     If  sticli  stockholdcr  rcfuscs  to  submit 

"bkraiw"'"'  *'^^  question  to  arbitration,  upon  the  application  of  a  direc- 
tor of  either  of  the  companies  parties  to  the  contract,  the 
proper  judge  shall  appoint  the  arbitrators,  who  shall  pro- 
ceed to  ascertain  the  value  of  the  stock  as  if  the  question 
bad  been  submitted  by  consent  of  both  parties.  If  the  party 
owning  the  stock  refuses  to  receive  the  amount  awarded 
him,  the  company  may  deposit  it  with  the  clerk  of  the  com- 
mon pleas  court  of  the  county  in  which  the  arbitration  is 
held,  which  deposit  shall  operate  as  if  payment  were  made 
to  the  owner  of  the  stock.     (R.  S.  Sec.  3303.) 

Cited:  Horstman  v.  Street  Railway.  12  O.  D.  (N.  P.)  756. 
Notice  of  Section  8812.     In  all  cases  of  arbitration  imder  the 

litt^oS''"  ^^"^^  "^^*  preceding  sections,  the  party  desiring  such  arbi- 
tration shall  give  the  opposite  party  at  least  ten  days'  notice  ■ 
of  his  intention  to  apply  to  the  Judge  for  the  appointment 
of  arbitrators,  which  notice  shall  be  served  in  the  manner 
provided  for  the  service  of  a  summons,  and  must  specify 
the  time  and  place  of  the  hearing  of  the  application.  In 
cases  of  non-residents,  the  notice  shall  be  by  publication  for 
four  consecutive  weeks  in  some  newspaper  printed  in  the 
county.     (R.  S.  Sec.  3304.) 

Cited:  Horstman  v.  Street  Railway,  12  O.  D.   (N.  P.)  756, 
Section  8813.     No  company  shall  lease  its  road  or 
road;  Kourity   any  part  thereof  to  another  company,  whether  of  this  or 
required.  j,ny  other  state,  as  hereinbefore  provided,  unless  the  lessor 

receives  full  and  adequate  security  for  the  payment  of  the 
rental  and  for  the  preservation  of  its  property  in  as  good 
condition  as  on  entering  into  possession  thereof.  If  the 
lessee  fails  to  pay  S'lch  rental  promptly  when  due,  such 
lease  shall  be  void,  at  the  option  of  the  lessor.  The  com- 
pany to  whom  a  railroad  is  Ica.-icd,  if  a  corporation  of  any 
other  stnte,  shall  be  subject  to  all  the  restrictions,  disabili- 
ties, and  duties  of  a  railroad  cnmpanv  incorporated  within 
this  state.     (R.  S.  Sec.  3305.) 
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A  judgment  ordering  ilie  cancellation  of  the  lease  of  a  rail- 
road, executed  by  its  owner  to  another  company,  is  a  judgment 
directly  affecting  the  stockholder  of  the  lessor ;  and  when  the  com- 
pany refuses  lo  appeal  ironi  the  decree,  and  one  of  the  stockholders 
ou  behalf  of  himself  and  other  stockholders,  may  appeal  therefrom 
under  the  provisions  of  G.  C.  12224,  as  a  "person  directly  affected" 
thereby,  when  there  is  reason  to  believe  that  thle  officers  of  the  com- 
pany have  an  interest  in  common  with  the  plaintiffs  in  the  case, 
and  that  in  refusing,  or  neglecting  to  appeal,  they  are  acting  in  and 
controlled  by  that  interest.  It  is  the  duty  of  the  court  to  which  an 
appeal  has  been  taken,  under  such  circumstances,  to  hear  the  case 
upon  its  merits,  allowing  additional  pleadings  to  be  filed  as  the  jus- 
tice of  the  case  may  require,  and  should  not  dismiss  the  case  other- 
wise than  upon  its  merits :  Henry  v.  Jeanes,  47  0.  S.  116. 

In  rescinding  the  lease  of  a  railway,  the  same  formalities  must 
be  followed  which  are  necessary  in  making  such  lease  (see  G.  C. 
SeO!))  :  Henry  v.  Railway,  a  O.  N\  P.  118,  5  O.  D.  (N.  P,)  41. 

Section  8814,     Notwithstanding  such  lease  the  corpo-   i 
ration  of  this  state  lessor  therein,  shall  remain  liable  as  if   ]■ 
it  operated  the  road  itself,  and  both  the  lessor  and  lessee 
shall  be  jointly  liable  upon  all  rights  of  action  accruing  to 
any  person  for  negligence  or  default  growing  out  of  the 
operation  and  maintenance  of  such  railroad,  or  in  any  wise 
connected  therewith,  and  may  be  jointly  sued  in  the  courts 
of  this  state  of  proper  jurisdiction,  and  prosecution  to  final 
judgment  therein  as  in  other  cases  of  joint  liability.     Ser- 
vice may  be  had  upon  such  companies,  or  either  of  them   . 
by  the  service  of  process  upon  any  officer  or  agent  of  either 
of  the  companies.     (R.  S.  Sec.  3305.) 

Cited ;  Railway  v.  Mahoncy,  U  O.  F.  D.  47. 

If  an  action  is  properly  brought  against  the  lessor  and  lessee, 
it  is  said  in  Collins  v.  Railway,  7  O.  N.  P.  270,  7  O.  D.  (N.  P.) 
445,  that  service  of  summons  may  be  made  on  either  corporation 
by  servicing  its  officer  so  as  to  obtain  jurisdiction, 

A  person  who  is  injured  may  sue  the  lessor  and  lessee  sep- 
arately: Stoltz  V.  Railway,  7  O.  N.  P.  129.  7  O.  D.  (N.  P.)  514. 

If  a  lessee  railway  corporation  who  is  operating  the  road  of 
the  lessor  railway  corporation  uses  a  defective  locomotive  by  rea- 
son of  which  the  property  of  a  third  person  is  damaged  by  fire, 
the  lessor  and  lessee  are  jointly  liable:  Fisher  v.  Railroad,  3  O.  N.  P. 
28:J,  6  O.  a  (N.  P.)  67. 

For  the  liability  of  the  lessor  corporation,  see,  also.  Railway 
V.  Sleeper,  5  Dec.  Rep.  465,  3  Am.  L.  Rec.  196. 

This  section  applies  only  to  liabilities  which  grow  out  of  the 
duty  of  the  lessee  corporation  as  a  common  carrier ;  and  not  to 
those  duties  which  are  imposed  upon  it  as  an  employer  of  labor. 
Accordingly,  the  lessor  corporation  is  not  liable  to  an  employe  of 
the  lessee  corporation  who  is  injured  in  the  line  of  his  duty  by  neg- 
liRence  of  the  lessee  corporation ;  Powers  v.  Railway,  12  O.  C.  C. 
(N.  S.)  230.  21  O.  C.  D.  488;  Bctz  v.  Railroad,  14  O.  F.  D.  638, 
■30.  L.  R.  419;  Axline  v.  Railway,  138  Fed.  109,  15  O.  F.  D.  463. 

A  common  carrier,  being  the  owner  of  its  track,  is  liable  to 
its  passengers  for  an  injury  received  in  a  collision  between  its  car 
and  the  car  of  another  carrying  company  which  it  admits  to  the 
joint  use  of  its  track,  though  the  collision  may  result  wholly  from 
the  negiiEencc  of  the  latter  company ;  Light  Co.  v.  Montgomery, 
81  O.  S.  426. 

In  such  case  the  liability  of  the  owning  company  for  the  breach 
of  its  contract  of  carriage,  and  that  of  the  other  for  its  negligence 
may  be  enforced  in  the  same  action,  and  the  facts  should  be  so  de- 
termined by  interrogatories  of  special  findings  that  liability  for  com- 
pensation to  the  injured  passenger  may  ultimately  rest  upon  the  com- 
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panv  whose  negligence  occasioned  the  injury;  Light  Co.  v.  Mont- 
gonierj-,  81  O.  S.  426. 

A  lessor  corporation  is  not  liable  for  the  negligence  of  the 
employes  of  the  receiver  of  the  lessee  corporation  :  Chamberlain  v. 
Railway.  71  Fed,  ati,  8  0.  F.  D.  568,  36  Bull.  81. 

Under  this  section  the  receivers  of  the  lessee  corporation  can 
not  have  such  action  removed  to  tl:e  federal  court  on  their  petition 
on  the  ground  of  diversity  of  citizenship;  the  action  bv  statute  being 
a  joint  tort:  Railway  v.  Mahoney,  114  Fed.  Ti->.  .W  C,  C.  A.  732, 
14  O.  F.  D.  61. 

When  an  action  is  brought  under  this  section  and  it  appears 
that  the  allegation  as  to  ownership  or  leasing  by  the  Ohio  corpora- 
tion is  untrue,  and  that  the  railroad  leased  belongs  to  another  Ohio 
corporation,  it  is  not  necessary,  to  sustain  a  removal  to  the  federal 
courts,  to  lind  that  the  cause  o,'  action  is  separable;  under  such  cir- 
cumstances, by  virtue  of  the  statute  in  question,  there  is  one  cause 
of  action  against  the  noi-resident  railway  company,  which  may  be 
determined  in  the  federal  courts  sitting  in  Ohio.  Diday  v.  Kail- 
road,  lUT  Fed.  -jU5,  12  O.  F.  D.  734. 

As  to  the  right  of  the  lessee  corporation,  if  a  foreign  cor- 
poration, to  have  a  cause  of  action  under  this  statute  removed  to  the 
federal  courts  on  the  ground  of  local  prejudice,  see  Whelan  v. 
Railway,  3o  Fed.  84!),  6  O.  F.  D.  87. 

Section-  8815.  A  company  may  increase  its  capital 
stock,  as  hereinafter  provided,  when  in  the  opinion  of  the 
directors  it  is  insufficient  for  the  construction  of  its  roail, 
or  it  becomes  necessary  for  the  speedy  and  convenient  trans- 
actions of  its  business  to  construct  a  second  additional 
traclt,  extend  its  Hne,  or  construct  branches  thereof,  increase 
its  machinery,  rolhng-stock,  depots,  or  other  fixtures,  or  for 
the  purpose  of  paying  any  bonds  issued  or  guaranteed  by 
it,  or  for  the  purchase  of  a  railroad  within  this  state,  sold 
by  a  judicial  order  or  decree,  or  for  completing  its  line  of 
road,  or  liciuidating  or  paying  off  any  unfunded  or  floating 
debt,  or  other  liabilities  incurred  in  the  construction  or 
equipment  of  its  road,  or  for  extending  it,  or  constructing 
branches  as  authorized  or  for  either  or  all  of  such  purposes. 
(R.  S.  Sec.  3307,) 

If  the  proper  steps  have  been  taken  for  an  increase  in  the 
capital  stock,  and  the  stockholders  do  not,  within  a  reasonable  time, 
exercise  their  right  to  take  such  increase,  the  directors  may  enter 
into  a  contract  to  sell  the  shares  of  such  increase  thus  taken  ;  and 
such  contract  is  enforcable  although  the  whole  of  such  increase  is 
never  taken :  Clarke  v.  Thomas,  34  O.  S.  40. 

A  railroad  company,  having  a  capital  slock  of  ?1.-JOO,000,  with 
power,  by  it.i  charter,  lo  increase  tlie  stock  to  any  necessary  amount, 
and  with  authority  to  allow  and  pay  interest  on  its  stock  issued  its 
bonds,  bearing  interest  payable  semi-annually,  and  containing  a  pro-  , 
vision  that  the  bonds  might,  within  a  speciiied  time,  be  converted 
into  stock  of  the  road  at  the  option  of  titc  holder.  Interest  was  ac- 
cordingly allowed  to  the  stockholders  up  to  the  date  of  the  first  divi- 
however,  not  excee<linK  the  net  earnings  of  the  road  during  the 
however,  not  cxscceding  the  net  earnings  of  the  road  during  the 
time  named.  Jt  was  held  that  a  bondholder  who  had  been  regu- 
larly paid  the  interest  on  his  bonds  up  to  the  time  of  the  dividend, 
and  who  then  elected  to  convert  his  bonds  into  stock,  was  only  en- 
titled to  receive  stock  to  the  amount  of  the  principal  sum  specified 
in  the  bond,*;,  and  could  claim  no  pari  of  the  new  stock  so  is.'ued  by 
the  company,  not  any  compensation  or  .illowance.  in  stock  or  other- 
wise on  account,  thereof:     Sutliff  v.  Railroad,  24  O.  S.  1_47. 
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For  a  case  in  which  Ihe  statute  was  construed  as  authorizing 
the  issue  of  preferred  stock  and  not  authorizing  the  issue  of  certifi- 
cates of  indebtedness,  see  Miller  v.  Rattermab.  47  O.  S.  141. 

For  a  case  in  which  the  statute  was  held  to  authorize  the  bor- 
rowing of  money :  and  not  to  authorize  the  issuing  of  stock  certifi- 
cates, see  Burt  v.  Rattle,  31  O.  S.  116. 

Injunction  will  lie  to  prevent  the  unlawful  retirement  or  in- 
crease of  stock;  Manington  v.  Railway,  9  O.  N.  P.  (N.  S.)  641,  20 
O.  D.  (X.  P.)  4G8  (see,  for  opinion  in  federal  court,  Manington  v. 
Railway,  Iff)  Fed.  l*t.  16  O.  F.  D.  5-52). 

F.ven  if  G.  C.  8794  applies  to  a  consolidation  between  Michigan 
and  Ohio  corporations,  the  corporation  and  the  stockholders  thereof 
are  estopped  to  claim  that  the  meeting  at  which  the  increase  was 
authorized  was  illegal  because  of  lack  of  notice ;  or  to  claim  that 
the  certificate  required  by  G.  C.  8818  has  not  been  filed  if  the  bonds 
have  been  issued  in  reliance  upon  the  validity  of  such  proceedings; 
and  no  objection  has  been  made  thereto  by  such  corporation  or  its 
stockholders  for  a  long  period  of  time :  Trust  Co.  v.  Railway,  67  Fed. 
4!).  9  0.  F.  D.  230. 

Sectiox  88i6.  Before  any  stock  is  issued  under  the  rroeecdings 
next  preceding  section  a  majority  of  the  directors  shall  call  Mp'ita"BiKk. 
a  meeting  of  the  stockholders,  designating  distinctly  its  time, 
place  and  purpose,  and  the  amount  of  stock  required,  which 
meeting  shall  be  held  at  the  principal  business  office  of  the 
company  in  this  state,  and  notice  of  which  .shall  be  given 
for  at  least  thirty  days  previous,  by  continued  publication 
in  at  least  two  newspapers  published  and  of  general  cir- 
culation in  ihe  state,  and  by  a  like  notice,  mailed  thirty  days 
previous  to  the  time  named  for  the  meeting,  to  each  stock- 
liolder  whose  residence  is  known.  If  at  such  meeting  the 
consent  of  the  holders  of  a  majority  of  the  stock  upon  which 
they  would  be  entitled  to  vote  at  an  election  of  directors  of 
the  company  is  given,  the  stock  of  the  company  may  be 
increased  to  such  aninunt  as  is  decided  to  be  necessary  for 
the  purposes  named  in  the  preceding  section.  (R.  S.  Sec. 
33oft.) 

Section  S817.     The  increased  stock  may  be  "common"   common  or 
or  "preferred,"  as  is  designated  in  the  call  for  the  meeting  L"^"J^''   j^ 
of  stockholders.'    If  preferred  stock  be  issued,  the  company   issued;  uie 
may  guarantee  to  the  holders  thereof  semi-annual  or  quar-  """"f- 
teriy  dividends,  to  an  amount  not  exceeding  six  per  cent, 
per  annum,  payable  at  its  ofRce,  or  at  such  other  place  as 
the  directors  designate.    The  stock  may  he  sold  at  such  time 
and  place,  either  within  or  without  the  state,  as  is  deemed 
advisable  and  the  proceeds  thereof  applied  to  the  purposes 
for  which  it  is  issued.    The  unpreferred  stock  of  the  com- 
pany shall  be  entitled  to  dividends  only  out  of  the  surplus 
of  profits,  after  setting  apart  a  sum  sufficient  to  pay  the 
dividends  upon  the  preferred  stock.     The  company  which 
issues  such  preferred  stock  shall  reserve  the  privilege  of 
redeeming  and  canceling  it  at  par.  at  any  time  after  three 
vears  from  the  date  of  its  issue.     The  preferred  stock  here- 
in provided  for  may  be  convertible  into  bonds  of  the  com- 
pany at  the  option  of  the  parties,     (R,  S,  Sec.  3309.) 

.\t  a  lime  when  the  const  it  lit  ion  and  statutes  of  Ohio  pro- 
vidtd   for  stock  liability,  the  owner  of  preferred  stock  were  liable  OoOolc 
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Upon  such  stock  liability  as  well  as  the  owners  of  common  stock ; 
Railroad  v.  Smith,  48  O.  S.  219. 

For  a  case  in  which  a  statute  was  held  to  authorize  the  is- 
sue of  preferred  stock  and  not  of  certificates  of  indebtedness,  see 
Miller  v.  Ratterman,  47  O.  S.  141. 

For  a  case  in  which  the  statute  was  held  to  authorize  the  bor- 
rowing of  money  and  not  the  issue  of  preferred  stock,  even  though 
the  certificates  issued  were  spoken  of  in  statutes  as  stock  certifi- 
cates, see  Burt  v.  Rattle,  31  O.  S.  116. 

A  contract  whereby  a  railway  guarantees  payment  of  interest 
upon  stock  certificates  irrespective  of  its  earnings  or  profits  is  in- 
valid:   Railroad  v.  King.  17  O.   S.  534. 

When  preferred  stock  is  issued  in  accordance  with  a  statute 
which  requires  the  company  issuing  such  stock  to  reserve  the 
privilege  of  redeeming  and  cancelling  it  at  par  after  a  specified 
period,  the  issue  may  be  retired,  in  the  absence  of  statutory  liability 
or  complaint  on  the  part  of  creditors,  upon  the  authority  of  the 
vote  of  the  board  of  directors,  and  especially  is  this  true  where 
the  resolution  of  the  retirement  of  the  stock  contains  a  provision 
for  the  calling  of  a  meeting  of  the  common  stockholders  to  vote 
the  authorization  of  an  issue  of  common  stock  to  take  the  place 
of  that  retired:  Manington  v.  Railway,  8  O.  L.  R,  451  (compare 
Manington  v.  Railway,  9  O.  N.  P.   (N.  S.)  641). 

Section  88i8.  Within  ten  days  after  such  meeting 
the  president  and  secretary  of  the  cotnpany  shall  make  an 
abstract,  stating  the  whole  amount  of  pre-existing  capital 
stock,  the  amount  authorized,  the  number  of  shares  of 
stock  upon  which  all  the  installments  called  for  by  the 
board  of  directors  have  been  paid,  and  the  vote  at  the  meet- 
ing, and  add  a  certificate  that  the  provisions  of  the  two 
next  preceding  sections  have  been  fully  complied  with. 
They  also  shall  make  affidavit  to  such  abstract  and  state- 
ment, and  file  it  in  the  office  of  the  secretary  of  state,  who 
shall  cause  it  to  be  recorded,     (R.  S.  Sec,  3310,) 

1  capital  stock :     Railway  v.  Furnace 

f  Section  8819.     A  company  which  has  been  in  exist- 

ence three  years,  and  has  not  begim  to  build  the  road  de- 
scribed in  its  articles  of  incorporation,  or  whose  road  if 
commenced,  has  been  abandoned  for  three  years,  may  be 
dissolved  by  a  vole  of  two-thirds  of  its  stockholders,  at  a 
meeting  called  for  that  puqiosc  by  its  president,  notice  of 
which  shall  be  published  in  each  county  through  or  into 
which  the  line  of  the  proposed  road  passes  at  least  thirty 
clays  before  the  meeting  is  held.     (R.  S.  Sec.  3,163,) 

I  Section'  8820.     Each  company  owning  and  occupying 

a  right  of  way  or  easement  in  lands,  either  by  agreement 
with  the  owners,  or  by  virtue  of  an  appropriation  proceed- 
ing, shall  present  to  the  auditor  of  the  county  in  which  the 
land  is  situated  a  statement  of  the  quantity  embraced  with- 
in the  right  of  way  or  easement.  Such  quantity  shall  be 
deducted  by  the  auditor  from  the  land  on  the  tax  duplicate. 
so  that  the  owners  thereof  shall  not  be  required  to  pay 
taxes  thereon.  A  company  hereafter  becoming  the  owner 
and  occupant  of  any  such  right  of  way  or  easement,  with- 
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in  six  months  thereafter,  shall  present  such  statement  to 
the  auditor.  Upon  the  failure  of  the  company  to  make  the 
statement,  the  owner  of  the  land  may  make  it.  (R.  S. 
Sec.  3321.) 

Section  8S21.     Any  company  using  or  occupying  any   Taxation  of 
land  as  a  right  of  way,  without  paper  tiile  or  contract  of  |,'"^ig"*1if 
record  therefor,  sliall  present  a  correct  survey  and  plat  of  *»y. 
such  land,  exhihiting  the  quantity   in  such  right  of   way 
taken  from  the  lands  of  an  owner  abutting  thereon,  as  it 
then  stands  on  the  tax  duplicate  of  such  county,  to  the 
auditor  of  the  county  in  which  the  land  is  situated.     Such 
land,  so  used  or  occupied  by  any  such  company  he  shall 
charge  to  it  on  his  duplicate,  and  such   relative  quantity 
shall  be  deducted  by  him  from  the  land  on  the  tax  dup- 
licate, so  that  the  abutting  owners  thereof  shall  not  be  re- 
quired to  pay  the  taxes  thereon.     AJl  costs  of  such  survey, 
plat  and  transfer  shall  be  paid  by  the  company.     Upon  the 
failure  of  a  company  to  have  such  survey,  plat  and  trans- 
fer made,  the  owner  or  owners  of  such  abutting  land  may 
have  it  made  and  recover  the  costs  thereof  in  an  action 
against  the  company  before  any  court  having  jurisdiction  . 
thereof.     (R.  S.  Sec.  3322a.) 

Section  8822.  When  the  grant  of  such  right  of  way  lmu  of 
or  easement  is  not  in  the  form  of  a  lawfully  executed  deed  [j,*be  HtoSed. 
or  lease,  the  recorder  of  the  county  where  the  land  is. 
situated,  upon  the  request  of  the  company  owning  the  right 
of  way  or  easement,  shall  record  such  grant  in  the  record 
book  of  leases,  and  index  it.  Such  record,  or  a  copy  there- 
of duly  certified  by  the  recorder,  shall  be  received  in  evi- 
dence in  all  courts  and  places,  in  the  same  manner  and  to 
the  same  effect  as  the  original.  The  correctness  of  such 
record  or  copy  may  he  impeached  by  any  interested  party, 
by  competent  proof.  The  recorder  sliall  be  entitled  to  the 
usual  fee  for  recording  such  grants,  and  certifying  copies 
thereof.     {R.  S.  Sec,  3322.) 

This  section  applies  to  a  contract  for  the  lease  of  realty  to  a 
railway:     Railway  v.  Reid,  4  O.  N.  P.  127,  6  O.  D.  (M,  P.)  273. 

The  fact  that  the  recorder,  by  mistake,  records  the  lease  in  the 
Tui  seel  Ian  eous  records  instead  of  in  the  book  of  leases,  does  not 
render  such  lease  invalid ;  this  section  being  directory ;  Railway  v. 
Reid,  i  O.  N.  P.  127,  6  0.  D.  (N.  P.)  273. 
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fm. 

Liability  of  company. 

Crouing  of  highway  to  cemetery. 

GRADE  CROSSINGS. 


porlion   of  c 
.    lUight    of    ' 


PRIVATE  CROSSINGS  AND  WAYS. 

58.    When    private   crossings    roust    be    hui 
6fl.    Owner  may  build  at  company's  eipcni 


SivCTioN  8S23,  Every  company  sliall  make  every  rail- 
road constructed  or  controlled  by  it  of  one  uniform  pauge 
or  width  of  track  from  end  to  end.  When  a  road  con- 
nects with  or  cro.s.ses  another  road,  the  companies  owning 
or  controlling  such  roads  may  adopt  such  uniform  gauge 
or  width  of  track  as  will  enable  eacli  company  to  pass  its 
cars  over  the  road  of  the  other.  If  roads  so  connecting  or 
crossing  are  constructed  of  different  gauges  or  widths  of 
track,  the  companies  controlling  llieni  may  lay  down,  and 
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maintain  upon  the  whole  or  any  portion  of  such  road  or 
roads,  an  additional  rail  or  rails,  so  as  to  admit  the  passage 
of  the  same  cars  over  both  roads,  and  also  maintain  and 
operate  either  or  both  of  such  roads,  upon  the  track  or 
tracks  originally  constructed,  as  is  deemed  expedient  by  the 
company  or  companies  owning  or  controlling  either  or 
both  of  the  roads.     (R.  S.  Sec.  3338.) 

The  object  of  this  statute  is  to  make  it  possible  to  move 
cars  from  one  road  to  a  road  which  crosses  or  connects  with  it : 
State  V.  Vanilerhilt,  37  O.  S.  590. 

Tliis  section  shows  the  intention  of  the  legislature  to  dis- 
pense with  unnecessary  tracks  wherever  practicable :  Railway  v. 
Railway,  6  O.  C.  C.  (N.  S.)  537,  15  O.  C.  D.  705. 

I-'or  the  power  of  the  railroad  commission  with  reference  to  . 

tracks  and  crossings,  see  G.  C  ofo,  et  seq. 

Skction  8824.     When  two  or  more  companies  have  when  naiki 
two  or  more  tracks  of  the  same  gauge  in  the  same  street,   ""^  '"  "™- 
alley,  public  way,  or  opening,  through  a  city  or  village,  the 
council  thereof  may   require  such  companies  to  use  such 
tracks  in  common,  and  to  pass  their  locomotives  and  cars 
over  each  track  in  one  direction  only.     (R.  S.  Sec.  3339.) 

It  is  the  policy  of  the  law  to  mitigate 
doing  away  with  uiiecessary  tracks :  Railway  v. 
(N-S.)   537.  15  O.C.D.  705. 

Section  8825.  Xo  person  or  corporation  shall  wil-  obstructmn 
fully  interfere  with  or  obstruct  any  company  engaged  in  .""[J^.'"* 
laying  the  track  of  its  road  across  any  other  railroad,  if 
such  company  has  fully  complied  with  the  law,  and  ob- 
tained the  right  to  so  lay  its  track;  nor  shall  any  person  or 
corporation  obstrnct  tiie  fidl  operation  of  any  road  so  con- 
structed. A  person  or  corporation  violating  the  provisions 
of  this  section,  for  each  day  of  such  interference  or  ob- 
struction, shall  pay  one  thousand  dollars,  to  be  recovered 
by  action  in  the  name  of  the  state,  half  of  the  recovery  to 
go  to  the  company  so  interfere<l  with,  and  half  to  the 
county  in  which  the  interference  occurs,  and  shall  also  be 
liable  for  damages  to  the  party  injured.  (R.  S.  Sec.  3362.) 

Si'icTioN-  8S2''>.  When  the  tracks  of  two  railroads  Railroad 
cross  each  other,  or  in  any  way  connect  at  a  common  grade,  E^winn. 
the  crossings  shall  be  made  and  kept  in  repair,  and  watch- 
men maintained  thereat,  at  the  joint  expense  of  the  com- 
panies owning  the  tracks.  All  trains  or  engines  passing 
over  such  tracks  must  come  to  a  full  stop  not  nearer  than 
two  hundred  feet,  nor  further  than  eight  hundred  feet 
from  the  crossing,  and  not  cross  until  signaled  so  to  do  by 
the  watchman,  nor  until  the  way  is  clear.  (R.  S.  Sec. 
3333.) 

I.    Cited.  IV.    Apportionment. 

11.    Validity.  V.     Slopping,  derailing,  etc. 

III.    Scope  and  construction. 


Traction  Co.  v.  Railwav,  79  O.  S.  213:  Railway  v.  Railway, 
1  O.  C.  C.  275,  1  0.  C.  n.  151  (affirmed,  without  report,  21  Bull. 
IW) ;  In  re  railway  3  O.  N.  P.  (X.  S.)  SUI,  16  O.  D.  (N.  P.)  87. 
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Validity. 


The  Slate  has  reserved  to  itself  the  right  to  enact  police  laws 
necessary  to  secure  the  Uves  and  property  of  its  citizens ; 

Among  the  powers  thus  reserved,  and  which  must  inhere  in 
(he  slate,  is  that  of  prescribing  reasonable  regulations  for  the  gov- 
ernment of  railroad  corporations  in  regard  to  the  manner  in  which 
they  shall  exercise  their  corporate  franchises  in  running  their  trains, 
so  as  to  avoid  danger  to  the  lives  and  property  of  its  citizens. 

This  section  is  a  valid  exercise  of  this  power  to  prevent  col- 
lisions at  railroad  crossings :    Railway  v.  Railway,  30  O,  S.  604. 

Every  railroad  corporation  in  this  state  accepts  its  charter 
and  maintains  and  operates  corporate  property  as  a  railroad,  sub- 
ject to  this  iniierent  power  in  the  state  to  adopt  such  regulations 
whenever  the  public  exigencies  and  the  safety  of  the  community, 
may,  in  the  judgment  of  the  lawmaking  power,  require  them. 

Such  corporations  accept  their  charter  and  franchises,  and 
own  and  use  their  tracks,  subject  also  to  the  power  of  the  state 
to  authorize  the  construction  of  other  railroads  across  their  tracks 
whenever  the  public  welfare  may  require.  Neither  the  priority  of 
one  charter  over  the  other  nor  the  prior  location  or  construction 
of  a  railroad  thereunder,  affects  this  right ;  Railway  v.  Railway, 
30  O.  S.  604. 

Under  the  constitution  and  laws  of  this  state,  the  right  of 
one  railroad  corporation  to  cross  the  track  of  another  in  con- 
structing and  operating  its  road,  is  derived  by  grant  of  the  fran- 
chise so  to  do  from  the  state,  and  not  by  purchase  or  appropria- 
tion from  the  road  first  located  and  constructed.  The  latter  has 
no  vested  exclusive  right  to  such  crossing  for  its  use,  against  the 
right  of  the  public  to  a  crossing:  Railway  v.  Railway,  30  O.  S. 
604. 

The  right  of  a  railroad  corporation  to  hold  land,  is  not  an 
unqualified  right,  but  is  limited  to  the  uses  and  purposes  of  the 
corporation,  and  the  land  is  lo  be  held  for  the  purposes  of  the 
grant  for  pubhc  uses.  The  title  which  has  in  its  right  of  way  is 
a  qualified  title,  subject  to  the  equal  right  of  another  railroad  cor- 
poration to  cross  the  same  with  its  track,  provided  compensation 
be  made,  as  required  in  the  case  of  individuals,  for  the  property 
appropriated  or  the  interest  therein  which  is  so  appropriated : 
Railway  v.   Railway,  30  O.   S.   604. 

III.    Scope  and  Construction. 

In  the  cases  within  the  statutes  on  that  subject,  the  policy  of 
the  slate  is  that  the  tracks  of  steam  railways  and  electric  railways 
may  cross  at  a  grade  only  in  case  of  necessity:  Terminal  Co.  v. 
Traction  Co.,  79  O.  S.  136  (affirming  traction  Co.  v.  Terminal  Co., 
11  0.  C.  C,  (N.  S.)  17.  20  O.  C  D.  355). 

The  junior  railway  company  may  not  defeat  the  operation  of 
the  statutes  on  the  subject  by  voluntarily  choosing  a  place  of  cross- 
ing at  which  the  grades  can  not  be  separated,  if  there  is  a  prac- 
ticable place  of  crossing  at  which  the  grades  may  be  separated ; 
Terminal  Co,  v.  Traction  Co.,  7!)  O.  S.  136  (affirming  Traction  Co. 
V.  Terminal  Co.,  11  O.  C.  C.  (N.  S.)  17,  20  O.  C.  D.  355), 

Although  the  court  will  not  consider  the  weight  of  evidence 
in  an  application  to  the  court  to  deline  the  method  by  which  one 
railway  may  cross  another,  it  will  in  a  proceeding  in  error  to  the 
circuit  court  examine  the  record  to  see  (hat  the  order  of  the  cir- 
cuit court  is  in  accordance  with  a  proper  interpretation  of  the 
statute:  Terminal  Co.,  v.  Traction  Co.,  79  O.  S,  136  (affirming 
Traction  Co.  v.  Terminal  Co..  11  O.  C.  C.  ((N.  S.)  17,  20  O.  C.  D. 
355), 

See,  also.  G.  C.  8834. 

General  Code  8834,  et  s 
amendment  of  a  pre-exiscin| 
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..._     :  form  of  G.  C.  8S34,  the  courts  had  no 

power  to  define  the  manner  in  which  an  interurban  railway  might 
cross  a  steam  railway:  Railway  v.  Traction  Co.,  4  O.  C  C.JN.  5.) 
329,  16  0.  C.  D.  1  (affirmed,  without  report,  -Railway  v.  Traction 
Co..  72  0.  S.  644  and  ftl5,  and  affirming  Railway  v.  Traction  Co., 
1  O.  N,  P.  (N.  S-)  218.  14  O.  D-  (N.  P.)  17 

This  section  applies  to  tracks  of  railway  corporations  which 
were  constructed  before  this  statute  was  enacted,  as  well  as  to 
those  which  were  constructed  thereafter:  Railway  v.  Railway,  1 
O,  D.   (N.  P.)  543.  33  Bull.  4. 

The  fact  that  a  railway  corporation  complies  with  this  section, 
tloes  not  relieve  it  from  the  duly  of  conforming  thereto,  subse- 
quently, if  other  methods  of  crossing  are  discovered  to  be  better 
for  the  general  public  or  other  materials  for  constructing  cross- 
ines  are  found  to  be  of  better  design :  Railway  v.  Railway,  1  0.  D. 
(N.  P.)  542.  33  Bull.  4. 

IV.    Apportion  MEMT. 

The  apportionment  between  the  two  railway  corporations 
must  be  just  and  equitable :  Terminal  Co.  v.  Traction  Co.,  79  O.  S. 
136  (affinning  Traction  Co.  v.  Terminal  Co.,  11  O.  C  C.  (N.  S.) 
17,  20  0.  CD.  355).    Traction  Co.  V-  Railway,  79  O.  S.  243. 

The  railway  company  which  is  incorporated  first,  or  has  lo- 
cated its  track  first,  docs  not  acquire  any  priority  over  subsequent 
railway  companies  in  the  matter  of  their  respective  rights  in  cross- 
ing tracks :  Railway  v.  Railwav.  30  O,  S.  604 ;  Traction  Co.  v.  Ter- 
minal Co.,  II  O.  C.  C.  (N.  S.)  17,  20  O.  C.  D.  3-55  (affirmed. 
Terminal  Co.  v.  Traction  Co.,  7!)  O.  S.  136). 

Where  a  junior  and  senior  railroad  company  are  not  able  to 
agree  as  to  the  method  of  crossing,  to  procure  an  order  of  the 
court  in  that  bchnlf,  the  court  should  equitably  apportion  between 
the  roads  only  the  cost  of  such  a  grade  of  approach  as  will  be 
practicable.  If  the  junior  road  desires  a  lesser  grade  it  may,  with 
propriety,  be  charged  with  the  entire  additional  expense  of  such 
construction :    Traction  Co.  v.  Railway,  79  O.  S.  243. 

The  statute  requires  that  not  only  the  cost  of  constructing  such 
crossing  as  the  court  may  order,  but  also  the  cost  of  maintaining 
it  shall  be  equitably   distributed   between   the  companies. 

When,  in  such  case,  the  junior  road  has  projected  and  is  en- 
gaged in  constructing  a  double  track  road,  the  cost  of  a  crossing 
sufficient  in  width  to  carry  a  double  track  should  be  equitably  ap- 
portioned between  the  companies :  Traction  Co.  v.  Railway,  79 
O.  S,  213. 

The  expenses  provided  for  by  this  section  must  be  appor- 
tioned between  the  respective  railways :  Railway  v.  Walker,  4-5 
O,  S.  577. 

Py  the  terms  of  this  section,  where  the  tracks  of  two  rail- 
roads cross  each  other  at  a  common  grade,  the  crossings  shall  be 
made,  kept  up,  and  watchman  maintained,  at  the  joint  expense  of 
the  companies  owning  the  track.  It  was  held  that  this  statue  im- 
poses on  both  companies  the  expense  of  making  and  keeping  up 
such  crossing  as  herein  requireti,  without  regard  to  the  date  of 
their  respective  charters,  or  the  location  or  construction  of  their 
respective  roads:     Railway  v.  Railway,  30  O.   S,  604. 

In  a  proceeding  under  the  statute  by  one  such  corporation  to 
appropriate  a  strip  of  land  across  the  track  of  another,  to  be  used 
in  common,  by  each  as  a  railroad  crushing  at  a  common  grade,  the 
owner  of  such  track  has  no  right  to  recover  as  consequential  dam- 
ages the  additional  expense  rendered  necessary  in  operating  its 
road  caused  by  complving  with  the  provisions  of  this  section :  Rail- 
way V.  Railway.  30  O.  S.  60 1. 

In  a  proceeding  under  the  statute  to  appropriate  a  right  of 
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way  across  the  track  of  an  existing  railroad,  to  be  used  in  cmiimon, 
as  a  railroad  crossing,  the  owner  of  such  track  is  entitled  to  com- 
pensation for  the  property  or  interest  therein,  actually  appropriated, 
and  for  such  consequential  damages,  not  provided  for  by  this  sec- 
tion, as  are  the  direct  and  proximate  consequence  of  such  appro- 
priation :     Railway  v.  Railway,  30  O.  S-  G04. 

But  the  jury,  in  estimating  these  consequential  damages,  can 
not  include  the  additional  expenses  provided  for  by  this  section, 
nor  take  into  the  account  the  detention  of  trains,  loss  of  future 
business,  nor  additional  expense  incident  lo  the  future  exercise  of 
their   corporate   powers:      Railway  v.   Railway,  30   O.   S.   604. 

V.    Stopping,  Dekailinc,  etc. 

For  an  order  of  the  railway  commission  requiring  the  cars 
of  an  electric  railway  to  stop  before  crossing  the  tracks  of  a  steam 
railway,  and  requiring  an  employe  of  the  electric  railway  to  go 
forward  to  ascertain  whether  the  way.  is  free  from  danger  and  to 
signal  the  car  in  such  case  to  proceed,  see  4  O.  L.  R.  668. 

The  requirement  (hat  a  flagman  be  stationed  at  a  railway 
crossing  can  only  be  made  where  it  is  found  that  the  crossing  is 
dangerous  to  the  public ;  and  where  a  railroad  company  obtains  the 
right  to  run  its  trains  over  a  given  street  crossing'  than  theretofore 
allowed  by  the  ordinances  of  the  municipality,  on  condition  that  a 
flagman  be  stationed  there,  the  expense  thus  incurred  can  not  be 
thrown  on  a  traction  company  occupying  the  street,  under  an 
agreement  whereby  the  traction  company  undertook,  as  a  condi- 
tion of  making  the  crossing,  to  pav  all  expense  which  might  be 
'■lawfully  required"  by  Ihe  municipality  or  the  state,  for  maintain- 
ing a  flagman  at  .said  crossing:  Transit  Co.  v.  Railroad,  7  O.  C. 
C.  (N.  S.)   199,  18  O.  C.  D.  36. 

The  requirement  as  to  a  flagman  having  thus  obtained  for 
the  benefit  of  the  steam  road  alone,  there  was  no  consideration 
moving  to  Ihe  traction  company,  and  payment  of  the  expense  thus 
incurred  can  not  be  enforced  against  the  traction  company:  Transit 
Co.  V.  railroad,  7  O.  C.  C.  (N.  S.)  199,  18  0.  C.  D.  36. 

There  are  no  rights  vested  in  a  steam  road  as  an  adjoining 
lot  owner  which  would  enable  it  lo  enforce  a  contract  containina: 
such  a  provision:  Transit  Co.  v.  Railroad,  7  O.  C.  C.  (N.  S.) 
iy9,  18  O.  C  D.  3G. 

If  an  employe  is  injured  by  the  derailing  of  his  train  and  he 
.claims  that  the  railway  corporation  was  negligent  Jn  permitting 
weeds  to  grow  up  so  as  to  hide  the  view  of  such  derailer,  it  is 
error  to  charge  the  jury  that  the  railway  corporation  is  bound  to 
provide  a  reasonably  safe  place  for  the  employe  to  work ;  the  rail- 
way corporation  being  bound  only  to  exercise  reasonable  and  or- 
dinary care,  with  due  regard  to  the  hazards  of  the  business,  to 
provide  the  employe  with  a  safe  place  in  which  to  work :  Railway 
V.  Frye,  80  O.  S,  289. 

For  the  criminal  liability  of  an  emploj-c  who  fails  to  comply 
with  G.  C.  l'Jj40  and  I'i.wU,  sec  Slate  v.  Snyder,  5  O.  L.  R.  580, 
,>l  Bull.  110. 

Sec,  also,   for  criminal   liability,   G.   C   12&19  and   12550. 

Sectiox  8827.  When  two  passenger  or  freight  trains 
approach  the  crossing  at  the  same  lime,  the  train  on  the 
road  first  huilt  sliall  have  jirecedcnce  if  the  tracks  are  both 
main  tracks  over  which  al!  passengers  and  freights  on  the 
roa<]  are  transported.  Rut  if  only  one  track  is  such  main 
track,  and  the  other  is  a  side  or  depot  track,  the  train  on 
the  main  track  shall  take  precedence.  If  one  of  the  trains 
is  a  passenger  train  and  the  other  a  freight  train,  the  for- 
mer shall  take  precedence,  and  regular  trains  on  time  take 
precedence  over  trains  of  tiic  same  grade  not  on  lime.     En- 
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gines  with  the  cars  attached,  not  on  time,  shall  take  pre- 
cedence of  engines  without  cars  attached,  not  on  time. 
(R.  S.  Sec.  3333.) 

Cited:    Moulder  v.  Railroad,  1  O.  N.  P.  361,  6  0.  D.  (N.  P.) 

c   power   of   the   stale   authorizes   the   legislature 
egislatio 

....    ^.../■■riB'    th 


liicc  power  of  the  stale  authorizes  the  legislature  to 
tioii  necessary  to  prntect  the  rights  and  property  of 
the  lecifilation  of  this  sort  is  a  valid  and  conslitu- 
se  of  this  power:  Railway  v.  Railway,  30  O,  S.  604, 


Section  8828,  The  managing  agent  or  siiperinten-  Rules  v 
dent  of  each  railroad  shall  estahlish,  and  publish  to  all  ™i^iai,e 
the  eniploj^es  on  the  road,  such  rules  and  regulations  as  in 
all  cases  will  secure  strict  compliance  with  the  provisions 
of  the  two  next  preceding  sections,  and  shall  republish 
such  rules  and  regulations  on  each  time  table  or  card  is- 
sued to  the  employes  on  the  road.     (R.  S.  Sec.  3334.) 

Where  companies  controlIinR  connecting  lines  of  railway, 
transport  over  their  respective  lines  loaded  freight  cars  of  the 
other,  under  a  traffic  arrangement  hy  which  they  share  the  earn- 
ings, and  one  company  delivers  tn  the  other  to  lie  transported  over 
its  line  a  car  that  is  so  liefcctivc  in  its  equipments  as  to  be  danzer- 
iius  to  handle,  which  should  have  been  inspected  and  repaired  before 
being  so  delivered,  and  in  con/icquence  of  such  defective  condition 
of  the  car  an  employe  of  the  latter  company  receives  an  injury  while 
handling  it  in  the  course  of  his  employment,  the  negligence  of  the 
former  company  in  delivering  the  car  for  transportation  without 
proper  inspection  and  repair  is  (he  jiroximate  cause  of  the  injury, 
althotiph  the  empU'ver  eompanv  should  also  have  made  an  inspec- 
tion of  the  car  when  it  was  received,  and  was  ncRligent  in  that 
duty;  the  negligence  of  the  latter  company,  while  contributing  to 
produce  the  injury,  is  nut  an  independent  cause  breaking  the 
causual  connection  between  the  inji'ry  and  original  negligence  of 
■  the  company  furnishing  the  car  for  transportation ;  and  either  com- 
pany, or  both,  may  be  held  re^oonsible  at  the  election  of  the  party 
injured :   Pennsylvania   Co.  v.   Snj-der,  55   O.   S.  342. 

The  company  delivering  the  car  to  the  other  company,  should 
anticipate  that  employes  of  the  latter  would  go  upon  and  handle 
the  car  and  thereliy  he  expo.sed  to  the  danger  of  receiving  injury, 
as  a  natural  and  probable  conscquense  of  its  defective  condition, 
and  owes  such  employes  the  duty  of  using  reasonable  care  to  dis- 
cover and  remove  its  dangcrou?  defects  before  it  is  so  delivered. 
The  services  of  such  employes  being  necessary  to  accomplish  the 
transportation  intended,  the  delivery  of  the  car  for  that  purpose 
amounts  to  an  invitation  to  them  to  go  upon  and  handle  the  car 
in  the  course  of  their  employment,  and  an  assurance  that  they 
couid  safely  do  so:   Pennsylvania  Co.  v.   Snyder,  55  O,  S.  3-12. 

As  to  the  effect  of  accepting  benefits  from  a  relief  department, 
see  Railway  v.  Cox.  -m  O.  S.  497 :  see.  on  the  same  question,  Rail- 
wav  V.  Bryant.  !>  O,  C,  C.  rt33,  fi  O.  C.  D.  418;  Railway  v.  McCaney, 
12  'O.  C.  C  MS.  .'-.  O.  C.  D.  IBl, 
See,  also.  G.  C.  11010. 

It  is  the  duty  of  a  railway  com|(any  to  afford  reasonable  pro- 
tection to  its  employes  against  dangers  incident  to  their  work ; 
Railway  v.  LaValley,  ;iii  O.  S.  221.  approved  and  followed.  And 
it,  a  rtile  providing  for  warning  is  necessary,  and  by  the  exercise 
of  reasonable  care  on  the  part  of  the  company,  that  necessity  is 
foreseen,  it  is  the  duty  of  the  company  to  prescribe  such  rule. 
Whether  it  ought  to  so  provide  or  not,  is  a  question  for  the  jury: 
Railway  v.  Murphy,  .'lO  O.  S.  i:t5. 

If, a  railway  corporation  employes  a  person  in  Pennsylvania 
to  render  services  in  that  state,  and  he  is  there  injured, — he  can 
not  recover  in  Ohio,  if  by  the  laws  of   Pennsylvania  he  could  r 
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have  recovered  in  that  state,  even  though  in  Ohio  he  could  have 
recovered  had  such  injury  occurred  in  this  state :  Alexander  v. 
Pennsylvania  Co.,  4B  O.  S.  623;  see,  however,  Essenwine  v.  Penn- 
sylvania Co.,  11  Dec.  Rep.  277.  25  Bull.  396. 

A  contract  whereby  an  employe  agrees  not  to  maintain  an 
action  ai^insl  a  railway  corporation  for  its  negligence,  or  that  of 
his  superior  officer  is  contrary  to  public  policy  and  invalid  :  Railway 
V.  Spangler,  44  O.  S,  471, 

If  an  employe  of  a  railway  corporation  violates  its  r^ulations 
of  which  he  has  knowledge,  he  can  not  recover,  even  though  such 
regulations  might  have  been  unreasonable :  Wolsey  v.  Railway,  33 
O.  S.  227. 

If  an  employe,  with  a  full  knowledge  of  an  habitual  and  con- 
tinued n^ligencc  of  the  company  or  his  superior  fellow  employe 
in  some  particular  matter,  as.quicsces  therein  and  continues  in  the 
service  of  the  company,  without  any  objection  or  effort  toward  a 
correction  of  the  neglect,  he  thereby  waives  his  right  against  the 
company  and  takes  the  risk  upon  himself:  Railway  v.  Knittal,  33 
O.   S.   468. 

A  railway  corporation  is  liable  for  the  negligence  or  wrong- 
ful acts  of  its  employes,  within  the  scope  of  their  employment: 
Railway  v.  Slusser,  19  O.  S.  157 ;  Railway  v,  Dunn,  19  O.  S.  162 ; 
see,  however.  Railway  v.  Wetmore,  19  O.  S.  110. 

While  the  employes  of  a  street  railroad  company  are  bound 
to  the  highest  degree  of  care  and  prudence,  in  the  management  of 
the  teams  attached  to  their  cars,  with  a  view  to  secure  the  safety 
of  their  passengers,  a  different  rule  prevails  in  respect  to  the  mem- 
bers of  the  general  public,  between  whom  and  the  company  no 
relation  arising  cut  of  contract,  express  or  implied,  exists.  As  to 
such  persons,  the  employes  of  the  company  are  only  bound  to  ex- 
ercise what  amounts,  under  all  the  circumstances  of  the  case,  to 
ordinary  care  and  prudence :  Railway  v.  Shires,  18  O,  S.  255. 

An  employe  of  a  railway  corporation  who  is  traveling  from 
his  place  of  work  to  his  home  on  a  free  pa.'s.  may  recover  from 
the  railway  for  injury  which  he  has  suffered  bv  the  negligence  of 
the  railway  or  its  employes:  Railway  v.  Bycraft.  10  O.  D.  (N.  P.)  . 
6.52  (affirmed,  without  report.  Railway  v.  Bycraft,  '<2  O.  S.  670.  1 
O,  S.  U.  28-b)  :  see  Railway  v.  Bycraft,  33  Bull.  ICO.  ' 

Rules  of  a  railway  corporation  must  be  reasonable,  clear. 
full  and  certain :  Railway  v.  Henry.  1  O,  S.  U.  6.  22  Bull.  242. 

There  is  no  presumption  that  the  rules  and  regulations  of  a 
railway  company,  for  the  government  and  manaRement  of  its 
trains  and  the  conduct  of  its  business,  are  sufficient,  reasonable, 
and  proper;  or  that  an  employe  who  enters  into  the  service  of  a 
railway  company  with  a  knowledge  of  its  rules  and  regulations, 
and  so  remains,  acquiesces  therein:  Railway  v,  Henrv,  1  O.  S.  U. 
6,  22  Bull.  242. 

A  railway  corporation  is  Uable  for  the  failure  of  its  con- 
ductor to  notify  the  engineer  of  special  facts,  wilh  reference  to 
the  position  of  the  trains,  which  were  not  nuining  on  time,  which 
would  make  special  care  and  attention  ncoessarv:  Railway  v.  Hun- 
ter. IS  O.  C.  C.  441,  7  0.  C,  D.  206. 

Whether  an  express  messenger,  who  is  also  employed  by  the 
railway  as  a  baggageman,  may  recover  from  the  railway  for  in- 
juries caused  by  the  negliecnce  of  other  emplovcs,  see  Railroad 
V.  McCaney,  13  O.  C.  C.  543,  5  O.  C.  D,  ft31. 

Where  a  railroad  companv  adopts  ndcs  for  the  protection  of 
its  employes,  and  an  employe  disregard.'  them  and  adopts  rules  of 
his  own,  which  fail  and  by  rcnsr>n  of  such  failure  he  is  injured, 
such  company  is  relieved  from  rcsponsibihtv  for  such  injury: 
John,son  V-  Railway.  11  O.  C,  C.  r.h^  .'i  O.  C.  D.  290. 

If  a  superior  agent,  such  as  a  yard  master,  assigns  a  suffi- 
cient number  of  brakcmcn  to  take  proper  care  of  freight  cars, 
which  are  l>einK  moved  in  the  vard,  the  railway  corporatiop  is  not 
liable  to  an  employe  who  is  injured  by  a  freight  car,  which  is 
moved  without  anv  brakeman  in  charge  thereof:  Pennsylvania. 
Co,  V.  Fox.  10  0.  C  C  73,  4  O,  C.  D.  19. 
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In  case  of  injury  to  an  employe  by  a  defective  car,  the  com- 
pany is  not  liable  if  it  has  used  such  care  in  inspecting  such  car 
as  is  usual  among  those  who  manage  and  operate  railways;  Rail- 
way V.  Celley.  1  O.  C.  C.  267,  1  O.  C.  D.  140. 

Section  8829.  If  such  managing  agent  or  superin-  Foifeiiure. 
tendent  fails  or  neglects  to  establish  and  publish  such  rules 
and  regulations,  or  to  republish  them  on  each  time  table  or 
card  issued  to  the  employes  on  the  road,  he  shall  be  per- 
sonally liable,  for  every  such  failure  or  neglect,  to  a  penalty 
of  one  hundred  dollars,  to  be  recovered  together  with  costs, 
in  an  action  against  him  in  favor  of  the  state,  to  be  brought 
in  the  court  of  common  pleas  of  any  county  wherein  such 
crossing  U.     {R.  S.  Sec.  3334.) 

Section  8830.     Such  agent  or  superintendent,  and  the   Agent  or 
company  of  which  he  is  agent  or  superintendent,  shall  also  J^Ef^"'"'*™' 
be  liable  in  damages  to  any  person  or  company  injured  in 
person  or  property  by  an  accident  arising  from  such  failure 
or  neglect.     (R.  S.  Sec.  3334.) 

Under  rules  of  a  railway  corporation  which  provide  that  pas- 
sengers shall  not  be  permitted  to  ride  upon  freight  trains,  the  per- 
mission given  by  the  conductor  of  a  freight  train  can  not  make 
the  railway  corporation  liable  to  a  person  who  is  permitted  to  ride 
thereon:     Railway  v.  Cox,  6(3  O.   S.  276. 

A  railway  company  having  constructed  its  station  and  a  plat- 
form incident  thereto  does  not,  by  permitting  persons  to  use  such 
platform  for  purposes  of  their  own  not  connected  with  the  tran- 
saction of  business  at  such  station,  become  charged  with  a  duty  to 
reconstruct,  guard  or  light  such  platform  so  as  to  render  it  safe 
for  the  permitted  use :  Railroad  v.  Aller,  6i  0.  S.  183  (approving 
and  following,  Railroad  Co.  v.  Bingham,  29  O.  S.  364,  and  dis- 
tinguishing Harriman  v.  Railway,  45  O.  S.  11). 

A  railway  corporation  is  not  liable  for  an  injury  suffered  by 
an  infant  who  trespassed  upon  its  grounds  in  order  to  play  with 
its  turntable:     Railway  v.  Harvey,  77  O.  S.  235. 

A  railway  corporation  is  not  liable  for  an  injury  suffered  by  a 
passenger  who  voluntarity  permits  his  arm  to  project  outside 
the  window ;    Terminal  Co.  v.  Hancock,  75  O.  S.  88. 

If  a  passenger  is  injured  by  being  jerked  or  thrown  so  that 
his  arm  extends  out  of  the  window  and  is  thus  injured,  and  he 
does  not  voluntarily  place  it  in  such  position,  the  railway  corpora- 
tion is  liable,  if  negligent:  Railway  v.  Burckhardl,  10  O.  C.  C, 
(N.  S.)  543. 

Where  a  railroad  company,  has  for  a  long  time  permitted 
the  public,  including  children,  to  travel  and  pass  habitually  over  its 
road  at  a  given  point,  without  objection  or  hindrance,  it  should, 
in  the  operation  of  its  trains  and  management  of  its  road,  so  long 
as  it  acquiesces  in  such  use,  be  held  to  anticipate  the  continuance 
thereof,  and  is  twund  to  exercise  care,  having  due  regard  to  such 
probable  use,  and  proportioned  to  the  probable  danger  to  persona 
so  using  its  road:     Harriman  v.  Railway,  45  O.  S.  11. 

It  is  negligence  for  the  servants  of  a  railroad  company,  wan- 
tonly and  needlessly,  and  without  notice,  warning,  or  other  pre- 
caution, to  place  and  leave  exposed  to  observation,  at  such  point 
or  place  on  its  railroad,  where  the  public,  including  children,  are 
and  have  been  so  permitted  by  the  company  lo  travel  and  pass,  an 
apparently  harmless,  but  in  fact  highly  explosive  and  dangerous 
object,  like  a  single  torpedo,  easily  picked  up  and  handled  by  chil- 
dren and  likely  to  attract  them,  and  known  to  such  s       

'      "       "  ,  Railway,  45  O.  S.   II. 
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A  railway  corporation  is  prima  facie  liable  for  an  injury  to 
a  passenger  caused  by  a  collision  between  the  train  of  the  railway 
corporation  and  somethinR  on  the  track  itself  or  on  the  right  of 
way  of  the  railway:  Railway  v.  Brown,  9-  O.  C.  C.  198,  6  O.  C. 
D.  225. 

A  railroad  company  is  not  liable  for  the  death  of  a  boy 
twelve  years  of  age  who  is  trespassing  upon  its  track,  and  not  at 
or  near  any  street  crossing,  and  who  is  run  over  by  a  train  run- 
ning at  a  greater  speed  than  allowed  by  city  ordinance,  and  with- 
out ringing  the  bell  or  whistling ;  Engleman  v.  Railway,  1  O.  S. 
U.  365,  34  Bull.  229, 

A  railroad  company  is  under  obligation  to  give  such  care  to 
a  passenger  who  becomes  sick  on  its  train,  as  is  fairly  practicable, 
with  the  facilities  at  band,  without  thereby  unduly  tfelaying  its 
train,  or  unreasonably  interfering  with  the  safety  and  comfort  of 
its  other  passengers.  Accordingly,  another  passenger  who,  at  the 
request  of  an  employe  of  the  railway,  aid  in  carrying  such  sick 
passenger  from  one  car  to  another  is  entitled  to  reasonable  care  on 
the  part  of  the  railway  cotnpany  for  his  protection ;  Railway  v. 
Salzman.  52  O.  S.  558. 

Where  the  employes  of  a  railroad  company,  engaged  in  operat- 
ing one  of  its  trains,  have  notice,  such  as  a  person  of  ordinary  pru- 
dence would  believe  and  act  upon,  that  a  passenger  had  stepped  or 
fallen  from  the  train  while  moving  at  a  high  rate  of  speed,  onto 
the  track,  where  he  is  exposed,  in  a  helpless  condition,  to  the  dan- 
ger of  injury  from  another  of  its  trains,  the  company  owes  him 
the  duty  of  observing  due  care  to  prevent  his  being  so  injured, 
although  he  was  guilty  of  negligence  in  so  stepping  or  falling  from 
the  train,  and  that  was  known  to  the  employes,  thereon,  and  in 
such  case,  the  company  should,  in  the  exercise  of  proper  care,  stop 
the  train,  from  which  the  passenger  fell,  and  remove  him  from  the 
track,  if  that  could  be  done  without  danger  to  the  passengers  or 
employes  on  the  train,  or  notify  those  in  change  of  the  train  from 
which  he  was  in  danger  of  receiving  injury,  and  cause  it  to  be 
operated  with  due  regard  for  his  safety,  or  adopt  some  other 
reasonable  precaution  to  avoid  injury  to  him.  The  omission  to 
use  such  care,  if  injury  in  consequence  ensue,  is  actionable  negli- 
gence:    Railroad  v.  Kassen,  49  O.  S.  230. 

A  railway  corporation  is  as  liable  for  its  negligence  which  re- 
sults in  the  dcatli  of  an  employe,  who  is  returning  home  after 
working  hours,  as  if  he  were  not  in  the  employmenl  of  such  rail- 
way; Roe  V.  O'Brein,  25  Bull.  90;  see,  also.  Railway  v.  Mau,  9 
O.  C.  C.  173,  4  O.  C.  D.  5. 

If  a  passenger  train  is  delayed,  the  conductor  has  implied 
authority  to  provide  other  means  of  transportation  for  the  pas- 
sengers, but  not  for  other  persons;  and  it  he  attempts  to  provide 
other  means  of  transportation  for  persons  other  than  passengers, 
such  conduct  on  his  part  does  not  impose  any  duty  upon  the  rail- 
way corporation  to  exercise  care  with  reference  to  such  persons ; 
Railway  v.  Morley,  4  0,  C.  C.  5o9.  2  O.  C,  D.  706. 

A  railway  corporation  owes  to  a  trespasser  on  its  track  no 
duty  except  that  of  refraining  from  wilful  injury:  Driscoll  v. 
Railway,  1  O,  C.  C.  4011,  1  0.  C  D.  274. 

The  superintendent  of  a  railway  corporation  has  no  implied 
authority  by  virtue  of  his  office  to  employ  a  physician  at  the  ex- 
pense of  the  railway  corporation  to  attend  a  passenger  who  is  in- 
jured by  the  act  of  such  railway;  Railway  v.  Wiseman,  1  O,  C.  C. 
246,  1  O.  C  D.  m. 

A  railway  corporation  must  exercise  due  care  for  the  pro- 
tection of  travelers  at  a  public  crossing:  but  it  is  not  an  insurer 
of  their  safety:  Weaver  v.  Railway,  76  0.  S.  Ift4. 

Section  8831.  An  engineer  or  person  in  charge  of  an 
engine  who  wilfully  fails  to  comply  with  the  provisions  of 
sections  eighty-eight  hundred  and  twenty-,si."(  and  eighty- 
eight  hundred"  and  twenty-seven,  or  fails  to  bring  the  en- 
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gine  of  which  he  is  in  charge,  with  the  train,  if  any,  there- 
to attached,  to  a  full  stop  at  least  two  hundred  feet  before 
arriving  at  a  railroad  crossing,  or  connection,  or  crosses  it 
before  signaled  so  to  do  by  the  watchman,  or  before  the 
way  is  clear,  shall  be  personally  liable  to  any  person  in- 
jured by  reason  of  such  failure  in  a  penalty  of  one  hun- 
dred dollars  to  be  recovered  by  civil  action,  at  the  suit  of 
the  state,  in  the  court  of  common  pleas  of  the  county 
wherein  such  crossing  or  connection  is.     (R.  S.  Sec.  3335.) 

Section  8832,     The  company  in  whose  employ  such   Liawiii 
engineer  or  person  in  charge  of  an  engine  is,  as  well  as  the   "^i""' 
person  himself,  shall  be  liable  in  damages  to  any  person 
or  company  injured  in  person  or  property  by  such  neglect 
or  act  of  such  engineer  or  person.     (R.  S.  Sec.  3335.) 

Section  8833.  If  such  two  railroads  crossing  each  wiun 
other,  or  in  any  way  connecting  at  a  common  grade,  by  ™f,J^„^' 
works  or  fixtures  to  be  erected  by  them  render  it  safe  to  pinn. 
pass  over  such  crossings  without  slopping,  and  such  works 
and  fixtures  first  be  approved  by  the  state  railroad  commis- 
sion, and  the  plan  thereof  for  such  crossing,  designating 
the  plan  of  crossing,  has  been  filed  with  such  commission, 
the  provisions  of  the  preceding  sections  of  this  chapter  re- 
lating to  railroad  crossings,  shall  not  apply.  If  the  com- 
mission disapproves  such  plan,  or  fails  to  approve  it  within 
twenty  days  from  the  filing  thereof,  such  companies  may 
apply  in  the  county  where  the  crossing  is  situated,  to  the 
common  pleas  court  or  to  a  judge  thereof  in  vacation,  in 
the  manner  provided  in  section  eighty-seven  hundred  and 
seventy-five.  The  same  proceedings  may  be  had,  and  with 
the  same  effect.     (R.  S.  Sec.  3333.) 

For  appliances   for  crossing  at  Rrade,   see   G.   C.  592. 

Cilcd:  kailwaj-  v.  Railway,  21  O.  C.  C.  391,  12  O.  C.  D.  113. 

When  one  railway  company  desires  to  cross  the  tracks  and 
right  of  way  of  another  railway  company  at  a  common  grade,  it 
is  competent  for  such  companies  to  agree,  as  between  themselves, 
upon  the  terms  of  crossing,  including  the  compensation  for  the 
right  to  so  cross,  the  payment  of  the  expense  of  constructing  and 
maintaining  the  crossing,  Ihe  installing  and  maintaining  of  an  in- 
terlocking system,  as  well  as  to  which  of  the  two  companies  shall 
employ,  control  and  pay  the  nece.^sary  flagman  or  towerman  to 
operate  the  interlocking  system.  Such  a  contract  is  not  prohibited 
by  G.  C.  5B5 :  Hydell  v.  Railway.  74  O.  S.  138,  (affirming.  Railway 
V.  Hydell,  2  O.  C.  C.  (N.  S,)  36:!.  l'>  O.  C  D.  579). 

In  an  earlier  form  of  G.  C.  8P34  the  statute  did  not  apply 
to  a  case  where  an  interurban  electric  railway  crosses  a  steam 
railway:  Railway  v.  Railway,  6  O.  C.  C.  (N.  S.)  537,  15  O.  C.  D. 
(N.  P.)  705  (affirming  Railroad  v.  Traction  Co..  1  O.  N.  P.  (N. 
S.)  218.  14  O.  D.  (N.  P.)  17.  and  affirmed,  without  report,  in 
Railway  v.  Traction  Co.,  72  O.  S.  I>44). 

General  Code  o'.l9  does  not  require  an  interlocking  system  of 
switches  and  signals  to  be  installed :  Railway  v.  Railway,  5  O.  N. 
P.  83.  7  O.  D.  (K.  P.)  5J8. 

Section  8834.  When  outside  the  corporate  limits  of  ^^^^^ 
a  city  or  village  it  becomes  necessary  for  the  track  or  mon  j 
tracks  of  a  steam,   street,  electric  or  interurban   railroad 
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company  to  cross  the  track  or  tracks  of  another  steam, 
street,  electric  or  iiiterurban  railroad  company,  or  it  is 
necessary  within  the  corporate  limits  thereof,  for  the  track 
or  tracks  of  a  steam,  street,  electric  or  interurban  railroad 
company  to  cross  the  track  or  tracks.of  another  steam,  street, 
electric  or  interurban  railroad  company,  other  than  within 
the  limits  of  a  public  street  or  highway,  unless  the  manner 
of  such  crossing  be  agreed  to  between  such  companies,  the 
common  pleas  court  of  the  county  wherein  such  crossing 
is  located,  or  a  judge  thereof  in  vacation,  on  application 
of  either  party,  must  ascertain  and  define  by  its  decree  the 
mode  of  such  crossing  which  will  inflict  the  least  practical 
injury  upon  the  rights  of  the  company  owning  or  operat- 
ing the  road  intended  to  be  crossed.     {99  v.  358,  §  i.) 

This  section,  in  the  cases  to  which  it  applies,  defines  the 
policy  of  the  state  to  be  that  the  (racks  of  steam  and  electric  cars 
may  cross  at  grade  only  in  cases  of  necessity. 

The  junior  company  may  not  defeat  the  operation  of  the  act 
by  voluntary  choosing  a  place  of  crossing  at  which  the  grades  can 
not  be  separated  when  there  is  a  practicable  place  of  crossing  at 
which  the  grades  may  be  separated ;  Terminal  Co.  v.  Traction  Co., 
79  O.  S.  136- 

This  section  requires  that  the  cost  of  constructing  and  the 
expense  of  maintaining  the  crossing  del'ined  by  the  court  shall,  by 
its  order,  be  equitably  apportioned  among  the  parties  interested : 
Terminal  Co.  v.  Traction  Co.,  fit  O.  S,  VSH. 

The  junior  company  may  not  defeat  the  operation  of  the  act 
by  voluntarily  choosmg  a  place  of  crossing  at  which  the  ijrades 
can  not  be  separated  when  there  is  a  practicable  place  of  crossing  at 
which  the  grades  may  be  separated :  Railway  Co.  v.  Traction  Co., 
79  O.  S.  136. 

The  failure  of  the  corporation  to  -iprce  need  not  be  shown  by 
violence,  but  may  be  shown  by  their  conflictmg  claims  as  presented 
to  the  court  for  adjudication ;  Terminal  Co.  v.  Traction  Co.  79 
O.  S.  136. 

A  railway  acquires  no  priority  by  re;tson  of  its  earlier  incor- 
poration or  location  over  a  railway  which  at  a  later  period  of 
time  desires  to  cross  the  tracks  of  the  former  railway;  Railway 
V.  Railway,  30  O,  S.  604 :  Traction  Co.  v.  Terminal  Co.,  79  O.  S. 
130  (aflirming  Traction  Co.  v.  Terminal  Co.,  II  O.  C.  C  (N.  S.l 
17,  20  O.  C  D.  355). 

Where  a  junior  and  senior  railroad  company  are  not  ahle  to 
agree  as  to  a  method  of  crossing,  to  procure  an  order  of  the  court 
in  that  behalf,  they  should  equitably  apportion  between  the 
roads  only  the  cost  of  such  a  grade  as  will  be  practicable.  If  the 
junior  road  desires  a  lesser  grade  it  may,  with  propriety,  be 
charged  with  the  entire  additional  expense  of  such  construction: 
Traction  Co.  v.  Railway,  79   O.  S.  243. 

The  statute  requires  that  not  only  the  costs  of  constructing 
such  crossing  as  the  court  may  order,  but  also  ,the  cost  of  main- 
taining it  shall  be  equitably  distributed  between  the  companies ; 
Traction  Co.  v.  Railway.  79  O.  S.  243. 

When  the  jimior  road  has  projected  and  is  engaged  in  con- 
structing a  double  track  road,  the  cost  of  a  crossing  sufficient  in 
width  to  carry  a  double  track  should  be  equitably  apportioned  be- 
tween the  companies:     Traction  Co.  v.   Railway,  79  O.   S.  243. 

The  probate  court  has  jurisdiction  only  as  to  the  necessity 
of  making  the  crossing  and  the  assessment  of  the  compensation. 
The  method  of  crossing  is  to  be  prescribed  by  the  curt  of  common 
pleas:  Toledo  v.  Railroad,  9  O.  C.  C.  (N.  S,}  399,  19  O.  C.  D. 
656. 
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roads  could  act  thereunder:  Kailway  v.  Railway,  6  O.  C.  C.  (N, 
S.)  537,  15  O.  C.  D.  705  (affirming  Railway  v,  Traction  Co.  1  O.  N. 
P.  (N.  S.)  21S,  14  O.  D.  (N.  P.)  17.  and  affirmed,  Railway  v. 
Traaion  Co.,  72  O.  S.  W4.  or  645). 

This  section  was  original  legislation  and  not  an  amendment 
of  the  statute;  and  accoraiugly  G.  C.  26  did  not  exempt  pending 
proceedings  (rom  its  operation ;  and  it  is  error  for  a  court  of 
common  pleas  to  refuse  a  proper  application  under  this  act  to 
ascertain  and  define  the  method  of  crossing  as  provided  either  on 
the  ground  that  proceedings  to  appropriate  the  right  to  cross  had 
been  begun  before  the  passage  of  such  act:  Railway  v.  Terminal 
Co..  72  O.  S.  30S. 

Section  8835.  If  in  the  judgment  of  such  court  or  Grade  cro 
judge  thereof,  it  is  reasonable  and  practicable  to  avoid  a  ■(■J^JSi^ 
grade  crossing,  by  its  process  it  shall  prevent  a  crossing 
at  grade.  In  determining  the  mode  of  such  crossing,  no 
grade  shall  be  required  to  exceed  the  established  maximum 
or  ruling  grade  governing  the  operation  by  motive  power 
of  that  division  or  part  of  the  railroad  on  which  the  im- 
provement is  10  be  made,  without  the  consent  of  the  com- 
pany; nor  shall  either  company's  track  be  required  to  be 
placed  below  high  water  mark.     (99  v.  358  §  i.) 

This  and  the  following  sections,  in  the  cases  to  which  they 
apply,  defines  the  policy  of  the  state  to  be  that  the  tracks  of  steam 
and  electric  car.i  may  cross  at  grade  only  in  eases  of  necessity ; 
Terminal  Co.  v.  Traction  Co..  73  O.  S.  136  (affirming  Traction  Co. 
V.  Terminal  Co.,  11  0.  C.  C.  (N.  S.)  17,  29  O.  C,  D.  355.) 

The  junior  company  may  not  defeat  the  operation  of  the  act 
by  voluntarily  choosing  a  place  of  crossing  at  which  the  grades 
can  not  be  separated  when  there  is  a  practicable  place  of  crossing 
at  which  the  grades  may  be  separated:  Terminal  Co,  v.  Traction 
Co.,  79  O.  S.  130,  (affirming  Traction  Co.  v.  Terminal  Co.,  11  O. 
C.  C.  (N.  S.)  17,  20  O.  C  D.  3il5-) 

This  section  requires  that  the  cost  of  constructing  and  the 
expense  of  maintaining  the  crossing  defined  by  the  court  shall,  by 
its  order,  he  equitably  apportioned  among  the  parties  interested : 
Terminal  Co.  v.  Traction  Co.,  7!)  O.  S.  136  (affirming  Traction  Ca 
V.  Terminal  Co-  U  O.  C  D,  (N.  S.)   17,  20  0.  C.  D,  355). 

SiXTiON  8836.     The  court  by  its  order,  shall  define  the   q^^^^  ^^ 
manner  in  which  the  applicant  is  to  do  or  let  the  work  for  coun. 
such  crossing  and  equitably  apportion  the  initial  expense  of 
such  construction  or  crossing  and  the  expense  of  mainten- 
ance among  the  parties  interested.     (99  v.  358  §  i.) 

Section  8837.     A  party  feeling  af^rieved  by  the  deci-  Appeal 
sion  of  the  court  shall  have  the  right  of  appeal  and  pro- 
ceedings in  error  as  in  other  civil  cases.     (99  v,  358  §  i.) 

Section  8838.     Unless  such  comp-inies  agree  upon  the  jury, 
compensation  to  be  paid   for  the  land  occupied  by  such 
crossing,  the  court  shall  submit  that  question  to  a  jury  as 
provided  in  other  ca.'ics   for  the  appropriation  of  private 
property.     (99  v.  358  §  i.) 

SiXTio.v    8839.      Nothing    herein    shall    prevent    any   EuMwioiw. 
street,  electric  or  interurban  railroad   company  or  steam 
railroad  company  from  laying  additional  tracks  at  existing 
crossings,  under  authoritv  now  existing  by  virtue  of  law, 
(99  V.  358  §  I.) 
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One  sieam  SECTION  8840.     When,  Within  the  coporate  Hmits  of 

fn'''S other*"  ^  '"'*)''  '^^  village,  it  bccomes  necessary  for  the  track  of  a 
within  cor-  Steam  railroad  company  to  cross  the  track  of  another  steam 
porate  imiti.  railroad  company  unless  the  manner  of  such  crossings  be 
agreed  to  between  such  companies,  the  common  pleas  court 
of  the  county  wherein  such  crossing  is  located,  or  a  judge 
thereof  in  vacation,  on  application  of  either  party,  shall 
ascertain  and  define  by  its  decree  the  mode  of  such  cross- 
ings which  will  inflict  the  least  practical  injury  upon  the 
rights  of  the  company  owning  or  operating  the  road  to  be 
crossed.  If  in  the  judgment  of  such  court  or  the  judge 
thereof,  it  is  reasonable  and  practicable  to  avoid  a  grade 
crossing,  by  its  process  it  shall  prevent  a  crossing  at  grade, 
(97  V.  538  §  la-) 

An  interurbati  electric  railway  rightfully  occupying  a  street 
can  not  be  enjoined  from  crossing  a  steam  railroad  at  grade,  where 
by  so  doing  the  street  will  not  be  subjected  to  olhor  than  its  or- 
dinary use:  Railway  v.  Railway.  5  O.  C.  C,  (N,  S.)  583,  16  O.  C. 
D.  180  (affirmed,  without  report,  Railway  v.  Railway,  7.3  O.  S. 
3G4). 

The  action  of  the  council  of  a  municipality  in  granting  to  street 
railway  company  a  franchise  in  a  street  which  crosses  a  steam  rail- 
road at  grade,  is  not  the  subject  of  judicial  raview,  where  it  does 
not  appear  thai  in  so  doing  council  exceeded  its  power,  or  that  its 
action  was  induced  by  fraud.  Xor  would  a  review  be  authorized 
by  a  showing  to  the  effect  that  a  safer  croiising  could  be  made  on 
another  street,  affinnine.  Railway  v.  Railwav,  5  O.  C.  C.  (K.  S.) 
rm.  16  O.  C.  D.  180,  (affirmed,  without  report,  Railway  v.  Railwav, 
73  0.  S.  304). 

Change  of  SECTION  8841.     lo  changing  the  grade  of  a  steam  rail- 

gt«de.  road,  no  grade  shall  be  required  to  exceed  the  established 

maximum  or  ruling  grade  governing  the  operations  by  en- 
gines of  that  division  or  part  of  the  railroad  on  which  the 
improvement  is  to  be  made,  without  the  consent  of  the  rail- 
road company,  nor  shall  the  railroa<I  company's  tracks  be 
required  to  be  placed  below  high  water  mark.     (97  v.  ^^8 

§  i=.) 

Right  10  Section  8842.     In  its  order,  the  court  shall  equitably 

appeal.  apportion  the  initial  expense  of  such  construction  or  cross- 

ing, and  the  expense  of  such  construction  or  crossing,  an'' 
the  expense  of  maintenance  there()f  among  the  parties  in- 
terested. A  party  feeling  aggrieved  by  the  decision  of  tb" 
court  may  appeal  therefrom  as  in  other  civil  cases.  Noth- 
ing herin  shalh  prevent  any  railroad  company  from  laying 
additional  tracks  at  existing  crossings.     {97  v,  538  §  la.) 

Highway  SECTION  8843.     Companie.'^  operating  a  railroad  in  this 

BtdcwailV  state,  shall  buibi  an<l  keep  in   repair  good  and   sufficient 

etc.  '  crossings  over  or  approaches  to  such  railway,  its  tracks, 
side-tracks  and  switches,  at  all  points  where  any  public 
highway,  street,  lane,  avenue,  alley,  road  or  pike  is  inter- 
sected by  such  railway,  its  tracks,  side-tracks  or  switches: 
also  good  and  sufficient  sidewalks  on  both  sides  of  streets 
intersected  by  their  roads,  the  full  width  of  the  right  of 
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way  owned,  claimed  or  occupied  by  tliem.  Crossings  and 
approaches  outside  of  municipal  corporations,  the  township 
trustees  shall  have  power  to  fix  and  determine  as  to  their 
kind  and  exfCnt,  and  the  time  and  manner  of  constructing 
them.     (88  V.  261  §  i.) 

Cited:  Lynch  v.  Railway,  20  O.  C.  C.  348,  U  O.  C.  D.  243; 
Grinnell  v.  Commissioners,  6  O.  C.  C.  (N.  SO  180,  17  0.  C.  D. 
118. 

To  show  the  establishment  of  a  street  by  a  common-law  dedica- 
tion it  is  essential  lo  prove  clearly  that  the  owner  of  the  land  in- 
tended to  donate  it  fur  that  use,  and  to  prove  also  an  acceptance :   , 
Railroad  v.  Roseville.  70  O.  S.  108. 

All  intention  by  a  railroad  company  to  dedicate  a  street  is  not 
clearly  shown  by  proof  that  a  way  over  its  tracks  and  uninclosed 
lands  had  been  used  for  about  forty  years  by  the  public,  when  dur- 
ing the  entira  time  the  way  was  maintained  by  the  company,  and 
was  used  by  its  patrons,  and  the  use  by  the  public  was  merely  per- 
missive: Railroad  v.  Roseville.  70  O.  S.  lOri. 

An  acceptance,  by  a  city  or  village,  of  the  dedication  of  a 
street  can  not  be  shown  by  proof  of  user  by  the  public,  but  it 
is  essential  that  acts  of  acceptance  by  its  proper  officials  be  shown: 
Railroad  v.  Roseville,  76  O.  S.  IW. 

Title  by  prescription  to  a  public  street  can  be  shown  only  by 
adverse  user  by  the  public,  under  a  claim  of  right,  and  uninter- 
rupted for  tv»enty-one  years :  Railroad  v.  Roseville,  76  O.  S.  108. 

When  a  railroad  company  maintains  a  way  or  street  over  its 
tracks  and  uninclosed  land  for  about  forty  years,  for  the  use  of  its 
patrons,  and  incidentally  it  is  used  also  by  the  public,  the  presump- 
tion is  that  the  user  was  permissive;  Railroad  v.  Roseville,  70  O. 
S.  108. 

Sectiox  8844.  As  to  crossings,  approaches  and  side-  1 
walks  within  municipal  corporations,  the  municipal  councils  = 
may  exercise  the  same  powers  as  trustees  concerning  cross- 
ways  and  approaches  outside  of  municipalities,  and  such 
crossways,  approaclies  and  sidewalks  shall  be  constructed, 
repaired  and  maintained  by  the  railroad  companies  as  so 
ordered.     (88  v.  261  §  i.) 

Section  8845.  The  officer  or  officers  having  charge  j 
of  a  public  highway,  street  or  alley  intersected  by  a  line  of  < 
railway,  shall  serve  a  written  notice  upon  the  nearest  sta- 
tion agent  or  section  foreman  having  charge  of  that  por- 
tion of  the  railway  where  such  intersection  occurs,  that  the 
crossing,  approach  or  sidewalk  herein  described  must  be 
built  or  repaired,  setting  forth  its  kind  and  extent  and  the 
time  and  manner  of  constructing  it,  as  ordered  by  the  coun- 
cil or  trustee.     (88  v.  261  paragraph  2.) 

Section  8846.  A  railway  company  so  notified  must  j 
comply  with  such  notice  within  a  period  of  thirty  days  after  ' 
receiving  it.  On  failure  .so  to  do,  the  township  trustees,  or 
council  as  may  be  the  case,  may  cause  such  crossing,  ap- 
proach or  sidewalk  to  be  constructed  or  repaired  as  before 
ordered,  and  recover  the  cost  of  so  doing  with  interest 
thereon,  in  a  civil  action  against  the  railroad  company,  in 
the  name  of  the  trustees  or  municipality.    (88  v.  261  §  3.) 
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CroMino  SECTION  8847.     All  railway  companies  owning  or  op- 

"w  oi  inoi.  ^^ating  a  line  of  railway  within  this  state,  must  keep  public 
highways  crossing  such  line  of  railroad  clear  of  snow,  for 
a  distance  of  fifty  feet  each  way  from  the  center  of  its 
railroad  along  such  highway,  so  that  at  all  times  they  will 
be  in  safe  and  convenient  condition  for  travel.  (88  v.  261 
§4-) 

It  ..  .. 

tion  to  tail  t 
39  Bull.  19. 

Forfeiture.  SECTION  8848.     A  railroad  Company  which  neglects  to 

comply  with  the  terms  of  the  five  next  preceding  sections, 
shall  be  liable  to  pay  damage  to  the  cily,  village,  or  town- 
ship in  which  the  highway  is  situated  in  the  sum  of  thirty 
dollars  for  such  neglect,  and  a  further  sum  of  ten  dollars  per 
day  for  each  and  every  day  such  company  fails  to  comply 
with  the  terms  of  such  sections,  to  be  recovered  in  an  ac- 
tion brought  in  the  name  of  the  city,  village,  or  township. 
The  prosecuting  attorney  of  the  county  shall  prosecute  to 
judgment  any  claim  arising  under  the  foregoing  provisions, 
without  charge  to  the  city,  village,  or  township.  (88  v. 
261  S  5-) 


Bridges  orer  SECTION  8849.     No  pcFson,   Company   or   corporation 

no»Sn«».  owning,  or  operating  a  railroad,  crossing,  or  that  may  here- 

after cross,  over  and  above  a  street,  less  than  seventy  feet 
in  width,  in  any  city  in  this  stale,  at  an  elevation  above  such 
street,  sufficient  to  permit  persons  to  pass  and  repass  along 
such  street  beneath  such  crossing,  shall  place  or  cause  to 
be  placed,  or  permit  to  be  or  remain  in  such  street,  beneath 
such  crossing  or  bridge,  any  pier  or  other  stay  or  support 
therefor,  unless  the  placing  or  maintaining  thereof  be  au- 
thorized by  the  city  wherein  the  crossing  is  situated,  by 
ordinance  duly  passed,  or  permit  such  crossing  or  bridge 
to  be  or  remain  in  such  condition,  that  iron,  coal  or  other 
hard  substance,  or  fluid  or  noisome  matter,  can  fall  or  drop 
through  such  crossing  or  bridge,  upon  persons  traveling 
or  passing  beneath  it.     (97  v,  302  §  i.) 

Cited  and  construed :  Railroad  v.  Cincinnali,  76  O.  S.  481 
(affirming,  Railroad  v,  Cincinnati,  4  O.  N,  P.  (N.  S.)  497.  17  O. 
D.  (N.  P.),  689,  which  affirmed.  Cincinnati  v.  Railroad,  4  O,  N. 
P.  (N.  S.)  217.  16  0.  D.  (N.  P.)  628). 

WJiere  a  railroad  company,  for  the  purpose  of  supporting  its 
overhead  crossing  of  a  public  cily  or  villaRC  street,  erects  and  main- 
tains abutments  which  occupy  a  portion  of  the  street,  excluding  the 
public  therefrom,  and  claims  the  risht  so  lo  do  under  a  contract 
made  with  the  municipal  council,  it  must  appear  that  the  council 
was  authorized  by  statute  in  express  terms,  or  by  clear  implica- 
tion therefrom  to  make  such  a  contract,  and  mere  general  legisla- 
tion, authorizing  a  railroad  company  to  occupy  a  street  for  the 
purpose  of  its  road,  is  insufficient  for  such  permanent  and  exclu- 
sive use   (approving  and  following  Ravenna  v  The  Pennsylvania 
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Co.,  45  O.  S.  118)  ;  Railway  v.  Elyria,  69  0.  S.  414  (affirming  and 
modifyine  Elyria  v-  Railway.  3  O.  C  C.  (N.  S.)  250,  13  O.  C.  D. 
4W,  which,  on  appeal,  aflnrmed  Elyria  v.  Railway,  12  O.  D.  (N.  P.) 
609). 

GentTal  Coiii:  STG3  to  8700  do  not  authoriie  a  city  or  village 
council  lo  agree  with  a  railroad  companj;  for  the  permanent  aod 
exclusive  occupation  of  a  public  street  with  abutments  to  support 
an  overlicnd  crossing  of  the  railroad;  nor  can  such  occupation  he 
rightfully  gained  by  means  of  appropriation;  and  if  the  company 
so  occupying  the  street  refuses  to  restore  it  to  its  former  condition 
of  usefulness  to  the  public  it  may  be  compelled  to  do  so  by  man- 
datory injunction,  without  a  right  lo  compensation  for  the  expense 
of  removal:  Railway  v.  Elyria,  69  O.  S.  414  (affirming  and  modi- 
fying Elyria  V.  Railway,  3  0.  C  C.  ((N.  S.)  250,  13  O.  C.  D.  482, 
whicTi,  on  appeal,  affirmed  Elyria  v.  Railway,  12  O.  D.  ((N.  P.) 
C09). 

A  municipal  corporation,  in  the  absence  of  specific  satutoiy 
authority,  can  not  authorize  a  railway  corporation  to  construct 
an  elevated  railway  track  across  a  public  landing  or  common  in  such 
a  way  as  to  interfere  substantially  with  the  use  thereof  by  the  pub- 
lic: Railroad  v.  Cincinnati,  76  O.  S.  481  (affirming  Railroad  v, 
Cincinnati.  4  O.  N.  P.  (N.  S.)  497,  17  O.  D.  (N.  P.)  689,  which 
affirmed  Cincinnati  v.  Railroad,  4  O.  N.  P.  (N.  S.)  217,  16  O.  D. 
(N,  P,)  028),    This  rule  is  now  modified  in  G.  C.  8767)  et  seq. 

If  a  railway  corporation  wrongfully  creates  a  nuisance,  in- 
junction is  the  remedy:  Alexander  v.  Railway,  2  O.  N.  P.  (N.  S.) 
59,  14  O.  D.  (N.  P.)  102. 

A  municipal  corporation  cannot  authorize  the  construction  in 
a  street  of  a  trestle,  bridge,  or  other  structure  which  will  exclude 
the  public  therefrom:  Railroad  v.  Defiance,  52  O.  S.  263  (affirmed 
in  Railroad  v.  Defiance,  167  U.  S.  88,  10  O.  F.  D.  480.  and  affirm- 
ing Railroad  v.  Deliance,  10  O.  C.  C.  27,  8  O.  C.  D.  703 ;  Railway 
V.  Elyria,  (19  O,  S.  414  (affirming  and  modifying  Elyria  v.  Rail- 
way, 3  O.  C.  C.  (N.  S.)  250,  13  O.  C.  D,  482,  which,  on  appeal, 
affirmed  Elyria  v  Railway,  12  O.  D,  (N.  P.)  609);  Alexander  v. 
Railway,  2  O.  N.  P.  (N.  S.)  59,  14  O.  D.  (N.  P.)  102. 

Section  8850.  A  person,  company  or  corporation  1 
owning  or  operating  such  railroad,  that  fails  to  comply  with 
the  requirements  of,  or  violates  any  provision  of,  the  next 
preceding  section,  for  each  and  every  day  during  the  con- 
tinuance of  such  faihire  or  violation,  and  on  account  there- 
of, shall  forfeit  and  pay  to  such  city  the  sum  of  one  hun- 
dred dollars,  to  be  recovered  in  a  civil  action,  in  the  city's 
name,  against  the  owner  or  operator  of  such  railroad,  or 
both,  as  the  city  elects.  Thereafter  like  recovery  may  be 
had  for  subsequent  faihires  and  violations.     (97  v.  302  §  i.) 


Cited  and  construed:  Railroad  v.  Cincinnati,  76  O.  S.  481, 
(affirming  Railroad  v.  Cincinnati,  4  O.  N.  P.  (N.  S.)  497.  17  O.  D. 
(N.  P.)  689,  which  affirmed  Cincinnati  v.  Railroad,  4  O.  N.  P. 
(N.  S.)  217,  16  0.  D.  (N.  P.)  628). 

Sectio.v  8851.  The  council  of  a  city  may  prohibit  the  . 
switching  of  freight  engines,  trains,  or  cars,  over  or  on  such 
crossing  or  bridge,  the  sounding  of  locomotive  steam  whist- 
les, thereon  or  near  thereto,  and  the  standing  or  stopping 
of  a  railroad  engine  over  or  on  such  crossing  or  bridge,  and 
by  ordinance,  constitute  a  violation  thereof  an  offense,  and 
provide  for  the  punishment  of  any  person  guiltv  thereof. 
(86  V.  197  §  2.) 
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SiiCTiON  8852.  At  all  puints  where  its  road  crosses  a 
public  road,  at  a  sufficient  elevation  from  such  public  road 
to  admit  of  the  free  passage  of  vehicles  of  every  kind,  each 
company  shall  erect  a  sign,  with  large  and  distinct  letters 
placed  thereon,  to  give  notice  of  the  proximity  of  the  rail- 
road, and  warn  persons  to  be  on  the  lookout  for  the  locomo- 
tive. A  company  which  neglects  or  refuses  to  comply  with 
this  provision  shall  be  liable  in  damages  for  all  injuries 
which  occur  to  persons  or  property  from  such  neglect  or 
refusal.     (R.  S.  Sec.  3323.) 

Bridges  over  crossings,  see  G,  C.  8849, 

When  gatemen  are  maintained  at  such  crossings,  it  is  their 
duty  to  observe  the  tracks  and  know  when,  on  account  of  trains 
or  engines  thereon,  it  becomes  dangerous  for  persons  to  cross,  and 
when  it  is  so,  10  close  the  gates  and  keep  them  closed  to  prevent 
persons  from  going  upon  the  tracks  as  lon^  as  the  danger  con- 
tinues; and  when  the  tracks  arc  clear,  or  persons  may  cross  with- 
out danger  from  passing  cars  and  locomotives,  then  to  open  the 
gates  and  keep  ihom  open  to  enable  persons  to  cross,  so  long  as  it 
is  safe  for  them  to  do  so,  but  no  longer.  Persons  approaching  the 
crossing  or  about  to  cross  have  the  right  to  presume,  in  the  ab- 
sence of  knowledge  to  the  contrary,  that  the  gatemen  are  properly 
discharging  their  duties,  and  it  is  not  negligence  on  their  part  to 
act  on  the  presumption  that  they  arc  nnl  exposed  to  dangers  which 
can  arise  only  from  a  disregard  by  the  gatemen  of  their  duties. 
Hence  an  open  gate  with  the  gatemen  in  charge  is  notice  of  a  dear 
[rack  and  safe  crossing,  and  in  the  absence  of  other  circumstances, 
when  the  gates  are  open  and  the  gatemen  present,  it  is  not  negli- 
gence in  persons  approaching  the  crossing  with  teams  to  drive  at 
a  trot,  or  pass  onto  the  tracks  through  the  open  gates  without 
stopping  to  listen,  though  the  view  of  the  tracks  on  either  side  of 
the  crossing  is  obstructed;  nor  in  sucli  case  is  their  failure,  when 
at  a  distance  of  twenty-five  feet  from  the  track,  to  look  for  loco- 
motives one  hundred  and  fifty  feet  or  more  from  the  crossing, 
negligence,  though  ihey  could  have  been  seen;  Railway  v.  Schnei- 
der, -l-j  O.  S.  (178. 

In  an  action  by  a  traveler  on  a  public  highway,  against  a 
railroad  company,  to  recover  for  injuries  by  collision  with  a  pass- 
ing train  at  a  public  crossing,  alleged  to  have  been  caused  by  neg- 
ligence in  the  management  of  the  train,  where  the  evidence  tends 
to  show  that  he  did  not  exercise  the  projicr  care  and  caution  to 
avoid  the  injury,  it  is  competent  for  him  10  show  that  there  w'as 
no  signboard  up,  as  is  required  by  law.  as  reflecting  upon  the  ques- 
tion of  his  want  of  care,  ahhough  the  want  of  such  signboard  is 
not  alleged  as  a  ground  of  recovery:  Kailroad  v.   Whitacre,  ;l.">  O. 

The  object  ot  this  provision  is  to  advise  travelers  of  the  ex- 
istence of  the  railway;  and  accordinf;ly  the  absence  of  such  sign 
board  is  immalcrial  as  to  travelers  who  in  fact  know  of  the  ex- 
istence of  the  railway  at  that  pnint :  Railway  v.  Reiss,  13  O.  C.  C. 
4(r>,  7  O.  C,  D.  -I.'.n. 

The  absence  of  a  signhoanl,  if  relied  n;ion  as  an  act  of  negli- 
gence, must  be  specially  plearleil :  but  if  such  ab.sence  is  relied 
upon  merely  to  shiiw  a  want  of  contribnt<)ry  negligence  on  the 
part  of  the  plaintiff,  si'ch  ,ibseix-e  mav  be.  shown  although  it  is  not 
pleaded:     Railway  v.  Ki.stler,  Hi  O,  (.-.  C.  -UG.  !)  O.  C.   D.  277, 

Skction-  8853.     Every  company  shall   attach  to  each 
■   loconintivc  engines  passing  upon  its  road,  a  hell  of  the  ordin- 
ary size  in  use  on  such  engines,  and  a  steam  whistle.    When 
an  engine  in  motion  and  approaching  a  turnpike,  highway 
or  town  road  crossing  or  private  crossing  where  the  view 
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of  such  crossing  is  obstructed  by  embankment,  trees,  curve 
or  other  obstniction  to  view,  upon  the  same  line  therewith, 
and  in  like  manner  where  the  road  crosses  any  other  trav- 
eled place,  by  bridge  or  otherwise,  the  engineer  or  person 
in  charge  thereof,  shall  sound  such  whistle  at  a  distance  of 
at  least  eighty  and  not  further  than  one  hufldred  rods  from 
such  crossing,  and  ring  such  bell  continuously  until  the 
engine  passes  the  crossing.     (K.  S.  Sec.  3336.) 

I.    Cited.  A.    Crossing  track. 

II.    Statutory  requirements,  B.    Passing  along  track. 

III.  For  whose  benefit  sienaU  C.    Contributory     negli- 

required.  gence.    Must  eon- 

IV,  Proximate  cause.  tribute  to  injury, 
V.    Contributory  negligence.          VI.    Municipal  ordinance. 


118;  Railroad  v,  Griffith,  159  U. 


II.    Statutobv  Requirements. 

This  section  requires  the  engineer  having  in  charge  an  engine 
in  motion,  to  ring  the  bdl  and  sound  the  whistle  on  approaching 
the  place  where  the  road  crosses  any  highway  or  traveled  place 
by  a  liridgp  or  other  structure :   Railway  v.  Jump,  50  O.  S.  G'll. 

A  railway  ciirporalion  must  make  use  of  the  statutory  sig- 
nals, but  it  is  nut  by  statute  made  a  guarantor  of  their  eftcctive- 
nf_s-^;     Horn  v.   kailwjiy.  .VI  i'ed.  :il)l,  4  C,   C.  A.  S-tC,  9  O.   F.   D 

Compliance  with  G.  C.  Rf-'.^  docs  not  excuse  the  railroad  from 
making  other  preeauti<nis  if  the  particular  situation  is  such  as  to 
require  it:  Railway  v.  Weinstcin,  jfiO  Fed.  l!*!),  [>i  C.  C.  A.  ISO,  16 
O.  K  D.  ;iiM,  7  O.  L.  R.  ■Vll. 

Where  a  railroad  company  uses  the  tracks  of  its  road  across 
a  generally  traveled  public  street  in  a  populous  town  or  city,  for  its 
ccinvi'iiienie  in  the  switching  of  trains,  cars  and  locomotives,  and 
the  crossing  is  thcriby  rendered  exceptionally  dangerous,  it  ;s 
bouiKi  to  exercise  care  jirciprolioned  to  the  increased  danger  aris- 
ing from  such  use  of  ils  tracks  to  avoid  injury  to  persons  using 
the  crossing,  and  shimld  in  ibc  exercise  of  such  care,  as  a  reason- 
able precaution  for  their  safety,  and  means  of  preserving  the  legit- 
mate  uses  of  the  street,  maintain  flagmen,  or  gates  and  galemen, 
at  such  crossin«,  or  adopt,  other  equally  adciiuate  measures  for 
thai  purpose:     Railway  v.  Schneider,  45  O.  S.  67ti. 

Where  a  highway  cros>^cs  a  railroad  outside  a  municipalily. 
the  dniy  tracks  being  two  main  tracks  for  the  use  of  regular  trains, 
and  there  is  an  unolistrueted  view  both  ways,  of  approaching  trains 
for  a  distance  of  six  or  seven  hundred  feet  when  within  forty 
feet  of  the  tracks  upon  the  highway,  the  railroad  is  under  no 
obligation  to  have  a  watchman  or  maintain  appliances  not  re- 
ouircd  by  the  statules,  to  warn  travelers  of  the  approaching  trains: 
Railway  v.  Reynold>,  ]:(  O.  C.  D.  19!l. 

A  railway  corporation  is  not.  as  a  matter  of  law.  required  to 
eniistri'ct  gates  or  maintain  a  Uagman  outside  of  municipal  corpora- 
tions:   Railway  v.  Gallncy,  !l  O,  C.  C.  .■52.  6  O,  C.  IX  04. 

Special  circum>lnnee-i  of  the  case  may  make  a  flagman  neces- 
sary; as  whtre  the  jiublic  highway  and  the  railway  cross  at  a  deep 
cut  so  that  it  is  imp'issilile  to  sec  approaching  tr.iins  in  time  to 
av„id  danger:  Railwnv  v.  Rciss,  i:l  (),  C.  C  4(1.*.,  7  O.  C.  1>.  450; 
see.  to  the  same  effect.  Railwav  v.  Swartout,  14  O.  C  C.  5i*2,  0  O. 
C.   I),  -lis. 
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HI.    For  Whose  Benefit  Signals  Reouibed. 

This  and  the  following  sections  are  intended  to  protect  per- 
sons who  are  crossing  the  track,  or  who  are  about  to  do  so;  ac- 
cordingly they  do  not  inure  to  the  benefit  of  persons  who  are 
upon  a  track  but  are  not  at  the  crossing :  Railway  v.  Workman,  66 
O.   S.  509. 

A  railway  corporation  owes  no  duty  as  to  the  speed  at  which 
its  trains  are  run  to  persons  who  are  upon  its  tracks  for  their  own 
convenience  and  not  at  a  public  crossing :  Byrket  v.  Railway,  10 
O.  C.  C.  (N.  S.)  73.  19  O.  C  D.  614, 

Where  the  tracks  of  a  railway  have  been  continuously  used 
for  many  years  by  the  public  in  crossing  from  street  to  street  at 
their  convenience,  persons  so  using  the  tracks  are  mere  licensees, 
and  where  a  boy  so  crossing  was  run  down  by  a  train  operated  in 
the  usual  and  ordinary  manner  there  can  be  no  recovery  from  the 
railway  company,  and  no  duty  devolved  on  the  company  to  give 
warning  of  the  approach  of  the  train,  unless  the  servants  in  charge 
thereof  knew  that  the  boy  was  in  a  place  of  danger:  Carter  v. 
Railway,  10  O.  N.  P.  (N,  S.)  293,  20  O.  D.  (N.  P.)  398. 

Whether  these  signals  are  intended  to  protect  travelers  only, 
or  whether  they  also  extend  to  protect  persons  who  are  working 
upon  the  track,  was  discussed,  but  not  decided,  in  Dick  v.  Railroad, 
38  O.  S.  389. 

Signals  and  warnings,  as  required  by  G.  C.  8853  to  8856  on 
approaching  crossings  arc  for  the  sole  benefit  of  the  public,  so  that 
a  failure  to  comply  with  such  custom  does  not  constitute  negli- 
gence of  which  the  administrator  of  an  employe,  killed  in  a  col- 
lision with  a  passing  train  while  working  near  a  crossing,  can  com- 
plain :  Railway  v.  Gesswine,  144  Fed.  56,  75  C.  C.  A.  214,  15  O.  F. 
D.  426. 

This  section  does  not  impose  upon  a  railway  corporation  any 
duty  to  an  employe  or  other  person  who  makes  use  of  the  tracks 
other  than  at  a  crossing:  Byrket  v  Railway,  10  O,  C.  C.  (N.  S.> 
73,  19  0.  C.  D,  614 ;  Driscoll  v.  Railway,  1  O.  C.  C.  493,  1  O.  C.  D. 
274, 

The  rule  of  law  which  excuses  passengers  from  the  obliga- 
tions to  observe  a  strict  lookout  for  trains  and  locomotives  when 
alighting  from  or  getting  upon  trains  over  the  tracks  of  a  railway 
company,  does  not  apply  to  employes  whose  duties  may  require 
them  to  cross  the  tracks  in  the  yards  or  at  the  depots  of  the  rail- 
Such  employes  will  be  held  to  the  exercise  of  ordinary  care 
in  goini^  from  a  place  of  safety  upon  or  across  railway  tracks: 
and  ordmary  care  requires  that  a  person  in  the  full  enjoyment  of 
the  faculties  of  hearins:  and  seeing,  before  attempting  to  pass  over 
a  railroad  track,  shoutd  use  them  for  the  purpose  of  discovering 
and  avoiding  danger  from  an  approaching  train;  and  an  omission 
to  do  so,  without  reasonable  excuse  therefor,  is  negligence  which 
will  defeat  an  action  by  such  person  to  recover  damages  for  an 
injury  to   which   such   negligence   contributed. 

Where  such  an  employe,  without  lookinp  or  listening,  steps 
upon  a  railway  track  from  a  place  of  safety  on  a  platform,  im- 
mediately after  the  passing  of  a  train,  and  in  front  of  and  close  to, 
a  backing  switch  engine,  so  that  he  is  immediately  struck  and  in- 
jured by  such  engine,  he  is  guilty  of  contributory  negligence,  and 
can  not  recover  for  the  injury  thus  received:  Railroad  v.  Skiles, 
64  O.  S.  458. 

When  a  section  hand,  at  work  beside  a  railway  track  in  the 
full  light  of  day,  failed  to  see  or  hear  a  train  approaching  on  a 
track  which  was  straight  for  more  than  a  mile  and  was  struck  and 
injured  by  it,  though  a  movement  of  a  few  inches  only  would 
have  prevented  the  accident,  he  can  not  recover  damages  therefor, 
not  withstanding  he  was  given  no  warning  of  the  train's  approach 
In-  cithiT  the  engineer  or  the  section  bos,';:  Barton  v.  Railwav,  12 
O,  C.  C,  fN.  S.)  .1117.  21  O.  C,  D,  -141  (iillirmed,  without  report,  in 
Barton  v.  Railway,  74  O.  S.  4791. 
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IV.     Proximate  Cause. 

A  person  who  is  injured  by  a  railway  train  and  who  is  not 
a  passenger,  must  show  affirmatively  that  the  railway  corporation 
was  guilty  of  negligence  or  wilful  misconduct;  Railway  v,  Elliot, 
28  O.  S.  540. 

Failure  to  give  the  signals  required  by  statute  does  not  au- 
thoriie  recovery  if  failure  was  not  the  proximate  cause  of  the  in- 
jury:    Railway  v.  Harris,  13  O.  C.  D.  400. 

Where  a  petition  in  an  action  against  a  railroad  company  for 
personal  injuries  charges  that  the  defendant  negligently  and  un- 
lawfully stopped  a  freight  train  across  a  public  highway  for  a 
period  of  more  than  five  minutes,  and  that  while  platntifT,  after 
the  expiration  of  that  period,  was  attempting  to  cross  the  street 
between  the  cars,  defendant  without  warning,  wrongfully  and  neg- 
lifiently  backed  Ihe  train,  causing  plaintiff's  injuries,  such  two 
charge?  of  negligence  are  not  separable  in  the  sense  that  one  only 
would  be  the  proximate  cause  of  the  injury ;  taken  together  they 
constitute  a  sufficient  alkeation  of  negliRcnce  as  against  a  general 
demurrer:     Railroad  v.   Mackey,  m   O.   S.  370. 

If  a  freight  train  stands  acro.ss  a  public  street  more  than  five 
minutes,  in  violation  of  G.  C.  7472  and  persons  who  are  right- 
fully upon  the  street  pass  between  the  cars  of  the  train  it  is  a 
question  of  fact  for  (he  jury  whether  it  is  .negligence  for  the  em- 
ployes of  such  railway  to  move  such  train  without  giving  warning 
of  their  intention  so  to  do.  If  a  child  of  nine  years  of  age  at- 
tempts to  cross  between  the  cars  and  in  so  doing  climbs  upon  the 
coupling  of  a  car,  the  tiuestinn  whether  be' is  a  trespasser  or  not, 
is  a  question  for  Hie  jury;  as  is  also  the  nuestion  whether  the 
presence  of  thi'  train  is  notice  to  such  child  that  the  train  may  be 
moved  at  any  time:     Railroad  v,   Mackey,  53  O.  S,  370. 

.\  petition  in  .in  actiiin  to  recover  against  a  railroad  company 
for  the  killing  of  one  in  its  em'ilov  as  station  agent,  which  shows 
that  with  the  knnwledm'  and  direction  of  the  company,  the  dece- 
dent was  engaged  in  the  work  of  loading  and  unloading  cars  on  a 
sidetrack  next  to  the  main  track  (which  duties  required  him  to  be 
upon  the  main  trackl.  and  while  the  decedent  was  upon  and  pass- 
ing along  (he  main  track,  enga^icd  in  said  dutie",  and  exercising 
due  care  on  his  part,  the  defendant  cnmnany  caused  its  train  of 
ciirs  to  move,  witlmut  niiisc,  without  sipnal  or  warning  of  any  kind. 
'T  other  (ircivuition  for  the  saftlv  of  the  decedent,  along  the  main 
traek.  tn  llie  uUii-e  wlnre  the  dicedcnl  \v;is  walking,  and  run  upon 
decedent  cnn^ini;  bis  death:  and  whieh  further  avtrs,  that  the  duty 
of  notice  or  wnrning  devolved  upon  the  company;  that  it  was  its 
duty  to  rniuire  the  eniploves  on  the  freight  train  to  keep  a  look- 
out fiir  the  decedent  and  give  warning  of  the  approach  of  the 
train:  that  the  emnloyes  in  ebrirye  of  the  train  could  have  known 
bv  the  use  of  ordinary  care  that  the  decedent  was  upon  the  track 
r'ud  in  dnimcr  of  heme  run  onto  bv  the  train  in  ample  time  to  have 
'topped  the  train  :ind  avoided  the  iniury.  but  the  engineer  on  mov- 
ing the  train,  .and  the  fireman  under  his  direction,  failed  to  use 
ordinary  care  t"  protect  the  decedent,  hut  with  knowledge  that  he 
was  uDon  and  rcissing  the  main  track,  moved  the  train  without 
signal  or  warning,  and  carelessly  and  negligentlv  ran  the  train 
uf<u  the  decedent  ciusing  his  death,  sufficiently  shows  negligence 
on  the  oart  of  the  company  and  care  on  the  part  of  the  decedent 
to  be  pond  a«  against  a  general  demurrer:  Snvder  v.  Railway,  60 
O.  S.  4P7. 

The  derailment  of  a  passenger  car,  directly  resuhing  in  in- 
jury to  a  pa'^senger  on  such  car,  raises  a  presumption  of  negli- 
Cenee  under  the  princinle  of  res  ipso  loquitor:  Railway  v.  Hobart, 

n  0.  r,  c  (x,  s.)  .-.02. 

If  the  evidence  shows  that  certain  persons  were  listening  for 
the  approacli  of  a  train  and  that  they  noticed  particularly  that  the 
bell  did  not  ring  and  the  wliislle  did  not  blow,  such  evidence  is 
positive  and  not  nr«ative  in  it^  character:  Railway  v.  Schade  l-T 
n,  C.  C.  421,  R  O.  C.  D.  .116. 

:n    B.  OF  p.  s.  ^-  , 
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The  fact  that  a  railway  corporation  has  complied  with  the 
requirements  provided  by  statute  does  not,  aa  a  matter  of  law,  ex- 
cuse it  from  taking  other  precautions  which  may  be  necessary  un- 
der the  circumstances  of  the  particular  case;  and  whether  the 
necessary  precautions  have  been  taken  is  a  question  of  fact:  Rail- 
.  Weinstein,  166  Fed.  271,  92  C  C.  A.  189,  16  O.  F.  D.  365, 
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V.    CoNTRiBUTOHY  Negligence. 


A.  Crossing  track.  A  traveler  who  is  injured  at  a  railway 
crossing  by  the  negligence  of   the  railway   corporation   or   its  em- 

Sloyes,  can  not  recover  if  he  himself  is  Ruilly  of  contributory  neg- 
aence;  Railroad  v.  Elliot,  28  O.  S.  340:  Rail-way  v.  Griffith,  159 
U.  S.  603,  8  O,  F.  D,  573  (affirming  Griffith  v.  Railway,  U  Fed.  574, 
6  O.  F.  D.  66B). 

Recovery  is  denied  even  if  his  negligence  is  less  than  that  of 
the  railway:  Railway  v.  Peters.  1  O.  C,  C.  34,  1  O.  C.  D.  20. 

The  omission  to  ring  the  bell  or  sound  the  whistle  at  public 
crossings  is  not  of  itself  sufficient  ground  to  authorize  a  recovery, 
if  the  party,  notwithstanding  such  omission,  might,  by  the  exercise 
of  ordinary  care,  have  avoided  the  accident:  Railway  v.  Elliot,  28 
O.  S.  340. 

Omission  on  the  part  of  a  traveler  to  use  his  senses  is  con- 
tributory negligence  which  will  prevent  his  recovery:  Railway  v. 
Crawford,  24  O.  S.  631 ;  Railway  v.  Elliot.  28  0,  S.  340:  Pennsyl- 
vania Co,  V.  Rathgeb,  32  O,  S.  66;  Railway  v.  Skyles,64  6.  S.  458; 
Railway  v.  Kistler,  66  0.  S.  326;  Railway  v.  McQellan.  69  O.  S. 
142:  Railway  v.  Peters,  1  O.  C.  C.  34,  1  O.  C.  D.  20;  Pennsylvania 
Co.  V,  Aiburn.  3  O.  C,  C.  (N.  S.)  104,  13  O.  C.  D.  130;  Railway 
V.  Landphair.  3  O.  C.  C.  (N.  S.)  525,  13  O.  C.  D.  435;  Railway  v. 
Griffith.  159  U,  S.  603,  8  O.  F.  D.  573)  affirming  Griffith  v.  Railway, 
44  Fed.  574,  6  O.  F  D.  666). 

It  is  the  duty  of  a  traveler  upon  the  highway,  when  approach- 
ing a  railroad  crossing,  to  make  use  of  his  senses  to  ascerUin  if 
there  is  a  train  in  the  vicinity;  and  if,  when  in  full  possession  of 
his  faculties,  he  fails  to  see  or  hear  anything,  when  a  prudent  man, 
exercising  his  eyes  and  ears,  with  ordinary  care,  would  have  dis- 
covered a  train  in  close  proximit)'.  and  he  is  thereby  injured,  he  is 
guilty  of  such  negligence  as  will  prevent  a  recovery  r  Railway  v. 
Elliott.  28  O.  S,  340. 

It  is  the  duty  of  a  person  approaching,  crossing  or  standing 
upon  a  railroad  track,  where  cars  are  being  run,  to  look  out  for 
approaching  cars,  and  if  he  fails  to  do  so,  he  is  prima  facie  guilty 
of  such  negligence  as  will  prevent  his  recovery  for  injuries  occa- 
sioned to  him  while  so  crossing  or  standing  upon  the  track,  l^ 
the  mere  carelessness,  negligence  or  nnskilfulness  of  the  employes 
of  the  company,  not  amounting  to  willfulness  on  their  part;  and 
this  presumption  of  negligence  can  only  he  rebutted  by  facts  or 
circumstances  showing  that  it  was  not  reasonably  practicable  to 
make  or  keep  such  lookout,  or  such  as  would  ordinarily  induce 
persons  of  common  prudence  to  omit  that  precaution:  Railway  v. 
Snyder.  24  O.  S.  670. 

It  there  is  a  clear  and  imobstructed  view  both  ways  from 
which  an  approaching  train  may  be  seen,  it  is  said  to  be  the  du& 
of  the  traveler  to  look  and  listen;  Railway  v.  Reynolds,  13  O.  C 
D.  199,  _ 

It  is  said  there  is  no  rule  of  law  making  it  imperative 
that  a  traveler  under  all  circumstances  must  stop,  look  and  listen 
before  he  crosses  a  railwav  track;  Weiser  v,  Railwav,  10  O.  C  C 
14,  6  O,  C.  D,  215  (affirmed.  Weiser  v.  Railway,  37  Bull,  212)  ; 
Railway  v.  Van  Horn,  21  O,  C,  C,  3,17,  19  0.  C,  D,  108;  Railway 
Y.  Suhrwiar.  22  O,  C.  C,  560.  12  O.  C,  D.  809:  Hine  v.  Railroad, 
6  O.  C,  C,  (N,  S.)  7.  17  O.  C,  D.  155.  (reversed,  without  report,  in 
Railroad  v,  Hines,  75  O.  S.  629). 

Ordinary  prudence  requires  tiiat  a  person  in  the  full  enjoy- 
ment of  the  faculties  of  hearing  and  seeing,  before  attempting  to 
pass  over  a  known  railroad  crossing  should  use  them  for  uie  pur- 
pose  of    discovering    and    avoiding   danger    from    an    approaching 
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train;  and  the  omission  to  do  so,  without  a  reasonable  excuse 
therefor,  is  neftligence  and  will  defeat  an  action  by  such  person  for 
an  injury  to  which  such  negligence  contributed :  Pennsylvania  Co. 
V.  Ralhgeb.  32  O.  S.  66. 

A  charge  "It  was  not  his  duty ;  he  was  not  required  in  ap- 
proaching the  crossing  to  stop,  unless  he  had  heard  the  whistle, 
the  rumbling  of  the  cars,  the  ringing  of  the  bell,  or  something  to 
indicate  that  the  train  was  approaching.  In  Ohio  a  man  is  not 
required  to  stop  when  he  comes  to  a  crossing,  unless  there  is  some- 
thing which  would  indicate  to  an  ordinarily  cautious  man  that 
there  might  be  a  train  approaching.  But  when  he  comes  near  to 
it,  he  would  have  no  right  to  rush  headlong  and  recklessljr  onto  it 
because  he  had  not  heard  anything.  He  should  take  ordinary  care 
to  look;  he  should  take  ordinary  care  to  listen,  if  by  looking  and 
listening,  then  he  had  reason  to  suppose  there  was  a  train  ap- 
proaching,   it   was   his   duty  to   stop,   and   not   take   any   chance   in 

Sassing  over  in  advance  of  it;  and  if  he  did,  and  got  hurt  thereby, 
e  himself  would  have  no  right  to  recover,"  is  misleading  if  not 
erroneous,  the  evidence  showing  that  the  plaintiS  was  familiar 
with  the  crossing  and  knew  the  time  at  which  the  train  was  due: 
Railway  v.  Gaffney,  9  O.  C  C.  32,  6  0.  C.  D.  94. 

The  duty  of  a  traveler  upon  a  highway,  approaching  a  rail- 
road crossing,  whether  he  be  in  a  vehicle  or  on  foot,  to  stop  and 
listen  for  the  approaching  train,  is  increased  if  he  knows  that  the 
train  is  expected  at  or  about  that  time,  and  particularly  if  the 
crossing  be  a  dangerous  one;  Griffith  v.  Railroad,  41  Fed.  S74,  6 
O.  F,  D.  666  (affirmed,  Railway  v.  Griffith,  159  U.  S.  603,  8  O.  F. 
D,  573}- 

When,  in  an  action  for  death  at  a  railroad  crossing,  there  is 
evidence  that  the  deceased  stopped,  looked  and  listened  shortly  be- 
fore going  on  the  tracks,  and  there  was  such  a  snow  storm  in  the 
face  of  one  looking  in  the  direction  from  which  the  train  was  ap- 
proaching as  to  greatly  obstruct  the  view,  and  there  is  evidence  as 
to  the  speed  of  the  train,  which  might  warrant  an  inference  that  it 
was  not  in  sight  when  the  decedent  started  to  cross,  but  came  on 
him  loo  swifty  to  permit  his  escape,  the  fact  that  the  track  was 
straight  and  the  view  unobstructed  by  curves,  buildings  or  stand- 
ing cars,  was  insufficient  to  charge  the  decedent  with  contributonr 
negligence  as  a  matter  of  law  ;  Railway  v.  Weinstein,  166  Fed.  271, 
92  C.  C.  A.  189,  16  0.  F.  D.  365,  7  O.  L.  R.  531. 

Noise  made  by  other  engines  increases  the  degree  of  care 
which  the  traveler  must  use :  Railway  v.  Peters,  1  O.  C.  C.  M,  1 
O.  C.  D.  20. 

A  railway  corporation  may  assume  that  a  traveler  upon  8 
highway  will  use  his  senses  before  crossing  a  railway  track  to  in- 
form himself  whether  a  train  is  approachmg  or  not:  Railroad  v. 
Kistler.  16  O.  C.  C.  316,  9  O.  C.  D.  277. 

A  child  of  nine  years  of  age  is  not  guilty  of  negligence  if  he 
exercises  that  degree  of  care  which  under  like  circumstances  would 
reasonably  be  expected  from  one  of  his  years  and  intelligence. 
Whether  he  used  such  care  in  a  particular  case  is  a  question 
for  the  jury.  And  even  though  the  petition  m:^t,  if  the  plaintifl 
were  an  adult,  be  construed  as  disclosing  contributor'  negligence, 
an  averment  that  the  plaintiff  was  at  the  time  a  child  of  nine  years 
of  age,  and  of  immature  experience  and  judgment,  is  sufficient  to 
rebut  the  presumption  of  contributory  negligence;  Railroad  V. 
Mackey.  53  O.  S.  370 

Whether  a  traveler  makes  use  of  his  senses  when  about  to 
cross  a  railway  track  is  a  question  of  fact:  Railway  v.  Parker, 
9  O,  C.  C.  (N.  S.)  28,  19  O.  C.  D.  1. 

If  the  evidence  upon  the  subject  is  in  dispute,  or  if  a  rea- 
sonable person  could  draw  more  than  one  inference  from  the  evi- 
dence, the  question  of  contributory  negligence  is  for  the  jury,  but 
otherwise  it  is  for  the  court:     Railway  v.  Elliot,  28  O.  S.  340. 

When  gatemen  are  maintained  at  crossings,  it  is  their  duty 
to  observe  tracks  and  know  when,  on  account  of  trains  or  engines 
thereon,  it  becomes  dangerous  for  persons  to  cross,  and  when  it 
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is  so,  to  close  the  gates  and  keep  them  closed  to  prevent  persons 
from  going  UE>on  the  tracks  so  long  as  the  danger  continues ;  and 
when  the  tracks  are  clear,  or  persons  may  cross  without  danger 
from  passing  cars  or  locomotives,  then  to  open  the  gates  and  keep 
them  open  to  enable  persons  to  cross,  so  long  as  it  is  safe  for 
them  to  do  so,  but  no  longer.  Persons  approaching  the  crossing 
or  about  to  cross  have  the  right  to  presume,  in  the  absence  of 
knowledge  to  the  contrary,  that  the  gatemen  are  properly  discharg- 
ing their  duties,  and  it  is  not  negligence  on  their  part  to  act  on 
the  presumption  that  they  are  not  exposed  to  the  dangers  which 
can  arise  only  from  a  disregard  by  the  gatemen  of  their  ditties. 
Hence,  an  open  gate  with  the  gateman  in  charge  is  notice  of  a 
clear  track  and  safe  crossing,  and  in  the  absence  of  other  circum- 
stances, when  the  gates  are  open  and  the  gateman  present,  it  is  not 
negligence  in  the  persons  approaching  the  crossing  with  teams  to 
drive  at  a  trot,  or  pass  onto  the  tracks  through  the  open  gates 
without  stopping  to  listen,  though  the  view  of  the  tracks  oil  either 
side  of  the  crossing  is  obstructed ;  nor  in  such  case  is  their  failure, 
when  at  a  distance  of  twenty-five  feet  from  the  track,  to  look  for 
locomotives  ona  hundred  and  fifty  feet  or  more  from  the  crossing, 
negligence,  though  they  could  liave  been  seen :  Railway  v.  Schnei- 
der, 45  O.  S.  678. 

If  the  traveler  knows  of  the  existence  of  a  railway  track,  he 
is  bound  to  use  his  senses  to  ascertain  whether  or  not  a  train  is 
approaching;  and  if  he  fails  to  do  so,  he  can  not  recover,  even 
though  the  llagman  who  is  usually  on  duty  at  such  crossing  was 
absent,  and  although  the  signals  provided  for  by  statute  were  not 
given:  Railway  v.  Geiger,  8  O.  C.  C.  41,  4  O.  C.  D.  307. 

B.  Passing  along  track.  One  who  is  driving  along  a  rail- 
way Crack  in  a  public  street  is  bound  to  keep  watch  on  cars  ap- 
proaching from  behind:  Drown  v.  Traction  Co.,  76  O.  S.  234  (af- 
lirming  Traction  Co.  v.  Drown,  7  O.  C.  C.  (N.  S.))  549,  18  O. 
C.  D.  735) ;  Traction  Co.  v.  Kroger,  10  O.  C.  C.  (N.  S.)  64. 

Where  a  locomotive  with  cars  attached  is  standing  on  a  rail- 
road track  near  a  railroad  station  or  other  place  where  cars  are 
frequently  moved  forward  or  backward,  a  person  who  goes  upon 
the  railroad  track,  seeing  the  locomotive  and  cars,  and  knowing 
that  they  would,  within  a  few  minutes,  be  moved  towards  him,  and 
walks  upon  the  track  away  from  the  train  without  keeping  watch 
of  its  movements,  when  there  was  nothing  lo  hinder  him  from 
seeing  the  movements  of  the  train  in  time  to  avoid  danger,  and 
when  he  could  have  gone  in  the  same  direction  without  walking 
L  the  track,  is  guilty  of  such  neghgence  as  will  prevent  his  re- 

;ry  for  any  injury  caused  by  the  carelessni  •■•'.• 

he  employes  of  the  railroad,  not  amountin 
r  part:  Railroad  v.  Depew,  40  O.  S.  121. 
A  person  walking  upon  a  railroad  track  is  not  free  from  neg- 
ligence which  will  prevent  his  recovery  for  an  injury  so  caused, 
if  he  omits  to  keep  walch  of  the  movemeiiis  of  the  train,  relying 
upon  a  rule  or  custom  of  the  employes  of  the  railroad  to  give  the 
signal   for  the  moving  of  the  train:    Railroad  v.   Depew,  40  O.  S. 

C.  Contributory  negligence  must  contribute  to  injury.  Omis- 
sion to  use  due  precautions,  by  a  person  injured  will  not  defeat 
his  action  if,  by  due  dilificnce  in  their  use,  the  consequence  of  the 
defendant's  negligence  would  not  have  been  avoided :  Railway  v. 
Crawford,  24  O.S.  631. 

VI.     Municipal  ORDinAhCE. 

An  ordinance  to  regulate  the  speed  of  railway  locomotives 
and  cars  withm  the  ccrporate  limits  is  m  violation  of  the  Stat- 
utory proMSion  that  no  ordmance  shall  contain  more  than  one 
subject  unless  it  is  clearly  expressed  m  the  title  where  to  the 
requirement  a*;  to  iinxmium  spml  thi  re  is  addtd  the  further  re 
quirement  that  the  bell  on  the  locomotive  shall  be  rung  contin- 
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limits':     Caskey  v.  Belle  Center  ! 
(N.P.)  726. 

A  provision  "that  the  bell  on  the  locomotive  shall  be  ning 
continuously  while  the  train  may  be  running  through  said  corporate 
limits"  renders  the  ordinance  invalid  for  the  reason  that  it  enlarges 
upon  the  provisions  of  the  statute  requiring  that  the  bell  shall  be 
rung  continuously  while  the  train  is  passing  through  the  corporate 
limits,  regardless  of  the  fact  that  it  may  not  be  "approaching  a 
turnpike,  highway,  town,  road  or -.crossing":  Caskey  v.  Belie 
Center,  8  O.N.P.   (N.S,)  153,  19  O.D.   (N.P.)   726. 

Section  8854.     The  provisions  of  the  next  preceding  n<h  i 
section  shall  not  interfere  with  the  proper  observance  of  an   orfim 
ordinance  passed  by  a  city  or  village  council  regulating  the 
management    of  railroads,  locomotives  and  steam  whistles 
thereon,  within  the  hmits  of  such  city  or  village.     (R.  S. 
Sec.  3336.) 

Cited:  Ravenna  v.  Pennsylvania  Co.,  45  O.S.  H8:  Railway 
v.  Griffith,  159  U.  S.  603,  8  O.F.D.  573  (affirming  Griffith  v. 
Railway.  44  Fed.  574,  6  O.F.D.  666). 

This  and  the  preceding  section  apply  when  a  railway  crosses 
a  highway  by  a  bridge:     Railway  v.  Jump,  50  O.S.  651. 

An  ordinance  which  attempts  to  regulate  the  maximum  speed 
at  which  railway  trains  may  be  run  through  the  corporate  limits 
is  rendered  invalid  by  a  provision  that  its  requirements  shall  be 
enforced  by  criminal  proceedings:  Caskey  v.  Belle  Center,  8  O. 
N.P.  (N.S,)  153,  19  O.D.  (N.P.)  726. 

A  provision  "that  the  bell  on  the  locomotive  shall  be  rung 
continuously  while  the  train  'may  be  running  through  said  cor- 
porate limits'"  renders  an  ordinance  invalid  for  the  reason  that  it 
enlarges  upon  the  provisions  of  the  statute  requiring  that  the  bell 
shall  be  rung  continuously  while  the  train  is  passing  through  the 
corporate  limits,  regardless  of  the  fact  that  it  may  not  be  "ap- 
proaching a  turnpike,  highway,  town  road  or  crossmg" :  Caskey 
v.  Belle  Center,  8  O.N.P.   (N.S.)   153,  10  O.D.   (N.P.)   726. 


Section  8855.    Every  engineer  or  person  in  charge  of   Pemiiiei 
such  engine  who  fails  to  comply  with  the  provisions  of  the  IZJ^m, 
two  preceding  sections  shall  be  personally  liable  to  a  penalty  ••"■'^ 
of  not  less  than  fifty  nor  more  than  one  hundred  dollars, 
to  be  recovered  by  civil  action,  at  the  suit  of  the  state,  in 
the  court  of  common  pleas  of  a  county  wherein  there  is 
such  crossing.     (R.  S.  Sec.  3337.) 

Cited  and  construed :  Railroad  v.  Griffith,  159  U.  S.  6(0,  8 
O.F.D.  573  (affirming  Griffith  v.  Railway,  44  Fed.  574,  6  O.F.D. 
666) ;  Horn  v.  Railroad,  54  Fed.  301,  4  C.  C.  A.  346,  9  (J.F.D.  527 ; 
Railway  v.  Gesswine,  144  Fed.  56,  75  C  C.  A.  319,  15  O.F.D.  426. 

General  Code  8853  to  8856,  inclusive,  are  intended  for  the  pro- 
tection of  such  persons  only  as  are  crossing  the  track  0 


;  and  they  do  rot  inure  to  the  benefit  of  persons  who  ar 
the  track  and  not  at  a  crossing:  Railway  v.  Workman,  66  O.E 
t   (approving  and   following  Railroad  v.   Depew,  40  O.S.  121). 


Section  8856.     The  company  in  whose  employ  such   LUbiiitr  of 
engineer  or  person  in  charge  of  an  engine  is,  as  well  as  the  '"™p"'- 
person  himself,  shall  be  liable  in  damages  to  a  person  or 
company  injured  in  person  or  property  by  such  neglect  or 
act  of  such  engineer  or  person.     (R.  S.  Sec.  3337.) 

/,  Railway,  7  O.N.P.  380,  5  O.D.   (N.P.)   140: 
9  U.  S,  603,  8  0.  F.  D.  573  (affirming  Griffith 
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V,  Railway,  44  Fed.  574,  «  O.F.D.  666)  ;  Railway  v.  Gesswine,  144 
Fed.  56.  75  CCA.  319,  15  O.F.D.  426. 

General  Code  8853,  8854  and  8855  and  this  section  are  intended 
for  the  protection  of  such  passengers  only  as  are  crossing  the 
track,  or  are  about  to  do  so,  at  a  public  highway,  or  at  a  place 
where  they  may  cross  ordinarily;  and  they  do  not  inure  to  the 
benefit  of  persons  who  are  on  the  track  at  another  place:  Rail- 
way V  Workman,  66  O.S.  509. 

Whether  this  and  the  preceding  sections  were  intended  to 
protect  travelers  only,  or  were  also  intended  to  protect  persons 
working  along  the  railway  track,  was  discussed  but  not  decided 
in   Dick  v.  Railroad,  38  O.S.  389. 

In  order  to  recover  gainst  a  railway  corporation,  the  person 
who  was  injured  mu.st  show  that  the  failure  to  comply  with  stat- 
utory requirements  was  the  proximate  cause  of  the  action :  Penn- 
sylvania V.  Rathgeb.  32  O.S.  66. 

This  and  the  preceding  sections  are  not  intended  to  give  com- 
pensation to  a  person  who  is  injured  through  his  own  negligence; 
Horn  V.  Railway,  54  Fed,  301,  9  O.F.D.  527,  4  CCA.  348. 

Contributory  negligence  is  a  defense  in  an  action  to  recover 
damages  for  the  oniission  to  give  the  warnings  required  by  statute; 
Railway  v,  Elliot,  28  O.S.  340;  Railway  v.  Swartout,  14  O.CC 
582,  6  O.C.D.  768;  Pennsylvania  Co.  v.  Alburn,  13  O.C.D.  130; 
Horn  V.  Railway,  54  Fed.  301,  9  O.F.D.  527,  4  CCA.  346. 

If  the  evidence  is  in  dispute,  or  if  different  inferences 
might  be  drawn  from  the  evidence,  the  question  of  contributory 
negligence  is  one  for  the  jury:  Railway  v.  Griffith,  159  U.S.  603, 
8  O.F.D.  573  (affirming  Griflith  v.  Railway,  44  Fed.  574,  6  O.F.D. 
666)-. 

A  court  can  not  direct  a  verdict  for  the  defendant  in  an 
action  for  personal  injuries  caused  bjr  failure  to  sound  the  whistle 
within  the  statutory  distance,  notwithstanding  there  is  positive 
testimony  that  whistle  was  sounded  not  more  than  two  thousand 
feet  from  the  crossing:  Griffith  v.  Railroad,  44  Fed.  574,  6  O.F.D. 
666  (affirmed  in  Railroad  v.  Griffith,  169  U.S.  603,  8  O.F.D.  573). 

Statutory  provisions  which  require  the  use  of  the  bell  and 
whistle  on  approaching  a  crossing  do  not  make  the  railway  corpor- 
ation a  guarantor  of  their  effectiveness:  Horn  v.  Railroad,  54  Fed. 
301,  4  CCA.  346,  9  O.F.D.  527. 

A  charge  that  the  jury  should  find  in  favor  of  the  plaintiff 
if  it  finds  that  the  railway  comoration  did  not  give  the  signals 
required  by  statute,  or  that  it  ran  its  train  at  a  rate  of  speed  in 
excess  of  that  prescribed  by  the  city  ordinance,  and  if  the  plaintiff 
himself  was  not  guilty  of  contributory  negligence,  was  said  to  be 
erroneous,  since  it  did  not  charge  that  the  injury  must  result 
proximately  from  such  omissions :  Railway  v.  Murphy,  18  O.C 
C.  298,  10  O,  C.  D.  195. 

CrMrim  of  Section   8857.     All    railroads   hereafter   constructed, 

higinray  10  which  ctoss  an  avenue"  or  public  highway  leading  from  a 
city  to  a  public  cemetery  thereof,  situate  within  or  without 
the  limits  of  the  city,  shall  be  constructed  so  as  to  pass 
under  or  over  such  avenue  or  highway,  at  an  elevation  or 
depression  as  the  ca.se  may  be,  that  will  allow  the  unob- 
structed passage  of  all  wagons,  carriages,  or  other  vehicles 
necessary  for  any  person  to  use  thereon.     (R.  S.  Sec.  3284.) 

When  prime  SECTION  8858.     When  a  person  owns  fifteen  or  more 

muu'lM  built.  ^^''^^  °^  '^"'1  '"  "^"c  body,  through  which  a  railroad  passes, 
and  which  is  so  situated  that  he  can  not  use  a  crossing  in 
a  public  street,  lane,  road  or  other  highway,  in  going  from 
his  land  on  one  side  of  the  railroad  to  that  on  the  o.ther  side 
without  great   inconvenience,   at   his   request,   and   within 
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four  months  thereafter,  the  company  or  person  operating  it, 
at  the  expense  of  such  company  or  person  shall  construct 
a  good  and  sufficient  private  crossing  across  such  railroad 
and  the  lands  occupied  by  the  company,  between  the  two 
pieces  of  land  to  enable  such  landowner  to  pass  with  a 
loaded  team,  and  over  which  he  may  go  at  all  times  when 
such  railroad  is  not  being  used  at  the  crossing,  or  so*  near 
to  it  as  to  render  passing  thereat  dangerous.  (R.  S.  Sec. 
3327-) 

Cited :    Railway  v.  Wachter.  70  O.S,  113. 

Although  G.  C.  8858  and  8859.  requiring  a  railroad  company 
to  construct  a  farm  crossing  for  the  convenience  of  an  owner 
whose  lands  lie  on  both  sides  of  its  road,  apply  only  to  cased 
where  lands  are  in  one  ownership  at  the  time  of  the  construction 
of  the  road,  any  owner  of  land  lying  upon  both  sides  of  the  road 
may  construct  such  crossing  at  his  own  expense,  it  being  suitably 
located  and  necessary  for  the  reasonably  convenient  use  of  his 
lands,  its  consiruction  and  maintenance  to  be  without  interfering 
with  the  company's  paramount  right  as  to  the  movement  of  its 
trains:  Gratz  v.   Railway.  76  O.S.  330. 

Where  the  grant  permitted  the  ia^ng  of  a  spur  track  across 
the  land  of  the  grantor,  with  the  condition  and  limitation  that  the 
track  can  be  used  only  for  certain  specified  business,  injunction 
will  lie  to  prevent  the  carrying  of  a  greatly  increased  business 
over  this  track  without  compensation  to  the  owner :  Collins  v. 
Shipbuilding  Co,,  7  O.C.C.  (N.S.)  350.  17  O.C.D.  803, 

The  fact  ihat  the  owner  of  land  might  tender  a  deed  and 
demand  compensation  for  the  land  occupied  by  the  track,  is  no 
defense  to  an  action  to  enjoin  the  railroad  company  from  unlaw- 
fully continuing  its  use  and  posf^ession  of  the  property :  Collins  v. 
Shipbuilding  Co..  7  O.C.C.   (N.S,)  350,  17  0,C-D,  802. 

Only  the  owner,  and  rot  the  lessee,  for  a  short  terra  of  years, 
may  bring  an  action  to  compel  the  railway  corporation  to  comply 
with  this  section  :  Fertiliiing  Co,  v.  Railway,  7  O.N.P,  245,  2  CD, 
(N,P,)  511, 

This  section  applies  to  railways  constructed  through  the  land 
of  private  owners  before  the  passage  of  such  statute;  Mitchell  v. 
Railway,  3  O.N.P,  231,  6  O.D.  (N.P.)  138. 

Section  8859.     If.  for  four  months  after  request  by   Owner  nar 
such  landowner  for  that  purpose,  such  company  or  person  ^fy*^"' 
negelects  to  construct  a  good  and  sufficient  private  crossing  pen**- 
as  provided  in  the  next  preceding  section,  after  reasonable 
notice  to  the  agent  of  the  company  for  receiving  and  ship- 
ping freight  at  the  station  on  the  railroad  nearest  to  the 
land  where  it  is  proposed  to  construct  such  crossing  by  the 
landowner  of  the  time  when  he  will  proceed  to  construct  it, 
he  may  enter  upon  the  lands  of  the  company,  at  any  point 
he  wishes  between  the  two  pieces  of  his  land,  and  construct 
such  crossing.     Such  company  or  person  shall  be  liable  to- 
him  for  all  the  reasonable  expense  thereof,  not  exceeding 
the  sum  of  fifty  dollars,  which  he  may  recover  in  an  action 
gainst  it  or  him.     (R.  S.  Sec.  3328.) 

Cited:     Railway  v.  Wachter,  70,  O.S,   113, 

Although  G.  C,  8858  and  88,^9.  requiring  a  railroad  company 
to  construct  a  farm  crossing  for  the  convenience  of  an  owner 
whose  lands  lie  on  both  sides  of  its  road,  apnly  only  to  cases 
where  lands  are  in  one  ownership  at  the  time  of  the  construction 
of  the  road,  any  owner  of  land  lying  upon  both  sides  of  the  road  f'  I 
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may  construct  such  crossing  at  his  own  expense,  it  being  suitably 
located  and  necessary  for  the  reasonably  convenient  use  of  his 
lands,  its  construction  and  maintenance  to  be  without  interfering 
with  the  company's  paramount  right  as  to  the  movement  of  its 
trains:  Graiz  v.  Railway,  76  O.S,  230. 

When  a  railroad  company  acquires  the  right  of  way,  over  the 
land  of  another  and  this  divides  his  land  into  two  parcels,  leaving 
it  so  situated  that  the  owner  can  not  use  any  public  road  or  lane 
in  passing  from  one  parcel  to  the  other,  such  owner  has  the  right 
to  construct  a  crossing  at  the  most  convenient  point  connecting  the 
two  parcels  of  land,  and,  having  complied  with  the  provisions  of 
G.  C  8859,  he  is  entitled  to  an  injunction  against  such  railroad 
company,  enjoining  it  from  interfering  with  the  construction  of 
such  crossing:  Lumber  Co.  v.  Railroad,  3  O.N.P.  231,  6  O.D. 
(N.P.)  135;  see,  also,  on  this  point.  Fertilizing  Co.  v.  Railway, 
7  O.N.P.  245,  2  O.D.  (N.P.)  511. 

When  me  pre-  Sf.ction  886o.     The  provisions  of  the  next  two  preced- 

«?Ji"t  "«•        ing  sections  relating  to  private  crossings  shall  not  apply  to 
appij.  any  case  in  which  compensation  for  building  a  private  cross- 

ing has  been  or  may  hereafter  be  taken  into  consideration, 
and  estimated  as  part  of  the  consideration  to  be  paid  for  the 
right  of  way,  so  far  as  the  right  to  private  crossing,  has  been 
or  may  be  settled  or  paid  for;  nor  shall  such  sections  be 
held  to  affect,  in  any  manner,  any  contract  or  agreement 
between  any  railroad  company,  or  person  having  control 
or  management  of  a  railroad,  and  the  proprietor  or  occu- 
pants of  lands  adjoining,  for  the  construction  or  main- 
tenance of  railroad  crossings.     (R.  S.  Sec.  3329,) 

Cited:  Fertilizing  Co.  v.  Railway,  7  O.N.P,  245,  2  O.D. 
(N.P.)  511. 

Although  G.  C.  8858  and  8859,  requiring  a  railroad  company 
to  construct  a  farm  crossing  for  the  convenience  of  an  owner 
whose  lands  lie  on  both  sides  of  its  road,  apply  only  to  cases 
where  lands  are  in  one  ownership  at  the  time  of  the  construction 
of  the  road,  any  owner  of  land  lying  npon  both  sides  of  the  road 
may  construct  such  crossing  at  his  own  expense,  it  being  suitably 
located  and  necessary  tor  the  reasonably  convenient  use  of  his 
lands,  its  construction  and  maintenance  to  be  without  interfering 
with  the  company's  paramount  right  as  to  the  movement  of  its 
trains:  Gratz  v.   Railway,  76  O.S.  230, 

In  an  action  by  the  vendee  of  the  original  owner  against  the 
vendee  of  the  company,  for  failure  to  build  fences  and  crossings 
the  rule  of  damages  is  the  amount  of  injury  to  the  use  and  enjoy- 
ment of  the  adjoining  land  occasioned  by  the  want  of  such  fences 
and  crossings,  during  the  time  the  railroad,  or  right  of  way,  was 
owned  by  the  defendant:  Huston  v.  Railroad,  21  O.S.  235. 

The  owner  of  realty,  who  has  complied  with  G.  C.  8859  and 
has  given  notice  thereunder,  may  enjom  a  railway  corporation 
from  interfering  with  his  construction  of  a  crossing:  Lumber  Co. 
V.  Railroad.  3  O.N.P.  2.11,  6  O.D,  (N.P.)   135. 

Freight  wmi  SECTION  8861.     A  person  owning  or  operating  a  coal 

structrf.'*"'  "^^  iron-ore  mine,  stone-quarry,  rolling  mill,  or  machine  shop. 
who,  as  a  means  of  removing  the  prorluct  thereof,  uses  or 
desires  to  use  a  railway,  may  construct  one  and  run  cars 
thereon,  over  or  under  any  railroad  or  public  highway,  the 
consent  of  the  owner  of  the  fee  in  the  land  at  such  cross- 
ing first  being  obtained.  Such  railway  shall  be  so  con- 
structed as  in  no  wise  to  impede  or  intcrefere  with  the  run- 
ning of  cars  or  the  travel  upon  such  railroad  oi>highwayi 
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or  in  any  manner  injure  or  impair  either,  or  any  switch, 
building,  or  appurtenance  connected  therewith  or  belonging 
thereto.  When  such  freightway  is  constructed  over  a  rail- 
road, it  shall  be  at  the  height  of  at  least  eighteen  and  one- 
half  feet  in  the  clear  above  the  rails  thereof.  (R.  S.  Sec. 
3356  [3355]-) 

This  section  does  not  apply  to  a  switch  which  is  constructed 
upon  a  street  used  for  manufacturing  purposes  and  situated  in  a 
municipal  corpomlion  :  Railway  v.  Cincinnati,  9  Dec.  Rep.  695,  16 
Bull.   367. 

Sectio.v  8J*62.  Before  a  person  constructs  such  rail-  PUn  moit  be 
way  across  a  railroad  he  shall  submit  the  plan  of  construe-  •wro»ed. 
tion  to  the  railroad  commission  for  its  approval,  which  at 
the  cost  of  such  person  for  traveling  expenses  or  otherwise, 
must  see  that  the  structure  in  all  respects  conforms  to  the 
requirements  of  the  next  preceding  section.  (R,  S.  Sec. 
3356.) 

Section  8863.     If  the  council  of  a  municipal  corpora-  Atierinf  or 
tion  in  which  a  railroad  or  railroads,  and  a  street  or  other  SSSS^' 
public  highway  cross  each  other  at  a  grade  or  otherwise,  or  j*^^  <="»* 
the  commissioners  of  a  county  in  which,  outside  of  a  muni- 
cipal corporation,  a  railroad  or   railroads  and  public  road 
or  highway  cross  each  other  at  grade,  and  the  directors  of 
the  railroad  company  or  companies  are  of  the  opinion  that 
the  security  and  convenience  of  the  public  require  altera- 
tions in  such  crossing,  or  the  approaches  thereto,  or  in  the 
location  of  the  railroad  or  railroarls  or  the  public  way,  or 
grades  thereof,  so  as  to  avoid  a  crossing  at  grade,  or  that 
such  crossing  should  be  discontinued  with  or  without  build- 
ing a  new  way  in  substitution  therefor,  and  if  they  agree 
as  to  the  alterations  they  may  be  made  as  hereinafter  pro- 
vided.     (QO  v.  359  §  I.) 

Cited:  Ritter  v.  Railway,  6  O.N.P.  (N.S.)  161,  18  O.D 
(N.P.)  846. 

This  and  the  following  sections,  with  reference  to  abolishing 
grade  crossinfii!,  are  said  in  Grinnell  v.  Commissioners,  6  O.CC. 
fN'.S.)    ISO.  IT  O.CD.  IIR,  to  refer  to  existing  crossings  only. 

The  authority  of  township  trustees  is  not  repealed  or  abridged 
with  reference  to  crossings  over  railways  by  this  section,  coiiferr'ng 
power  upon  county  commissioners  "to  provide  tor  the  abolition  of 
dangerous  grade  crossings :"  Grinnell  v.  Commissioners,  6  O.  C,  C. 
(N.  S.)  180.  17  O.  C.  D,  118. 

Neither  does  the  power  to  change  or  alter  the  course  of  a 
highway,  and  to  vacate  a  portion  thereof  for  the  purpose  of  doing 
away  with  a  crossing  at  grade,  permit  the  commissioners  to  also 
change  the  course  and  vacate  a  portion  of  an  adjacent  highway 
intersected  by  the  railway  by  a  crossing  not  at  grade  :  tllrinnell  v. 
Commissioners.  6  O.CC.   (N.S.)   IPO.  17  O.CD.  118. 

The  power  of  county  commissioners  with  reference  to  the 
elimination  of  dangerous  railway  crossings  over  highway  is  limited 
to  existing  crossing.^,  and  can  not  be  exercised  with  reference  to  a 
proposed  crossing  over  a  railway  which  has  not  yet  been  con- 
structed: Grinnell  v.  Commissioners.  S  O.CC.  (N.S.)  180,  17 
O.CD.  118. 
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Owners  of  lands  abutting  upon  that  portion  of  a  highway 
which  it  is  proposed  to  vacate  or  diange  the  course  of,  may  enjoin 
such  change  where  the  injury  which  they  will  suffer  thereby  is 
different  from  it  in  excess  of  that  which  will  be  suffered  by  the 
general  public:  Grinnell  v.  Commissioners,  6  O.  C.  C.  (N.  S.)  180. 
17  O.C-D.  118. 

Where  the  prosecuting  attorney  declines  to  take  action 
owners  of  abutting  lands  ma.y  petition  for  an  injunction  against 
the  abolishing  of  a  grade  crossing  in  the  manner  proposed:  Stoncr 
V.  Railway,  9  O.N.P.   (N.S.)  337,  20  O.D,    (N,P.)  440. 

The  authority  granled  by  this  section  to  county  commissioners 
and  a  railway  company  to  abolish  a  dangerous  railway  crossing  and 
substitute  therefor  a  crossing  other  than  at  grade,  is  not  limited 
to  the  substitution  of  an  overhead  or  undergrade  crossing  at  the 
point  of  the  old  intersection,  but  a  detour  may  be  made  for  a  short 
distance  in  the  highway  in  order  to  reach  a  more  practical  location 
for  the  new  crossing:  Stoner  v.  Railway,  9  O.N.P.  (N.S.)  337,  20 
O.D.   (N.  P,)  440. 

The  county  commissioners  may  make  a  valid  contract  with  a 
railway  corporation,  whereby  the  county  assessments  do  not  exceed 
thirty-five  per  cent,  of  the  cost  of  abolishing  the  grade  crossing 
(see  G.  C.  8868)  :  State  v.  Aralin,  14  O.D.  (N.P.)  113. 

That  a  municipal  corporation  had  no  power  to  authorize  a 
railway  corporation  to  construct  an  elevated  track  across  a  landing, 
see  Railroad  v.  Cincinnati,  76  O.S.  481  (affirming  Railroad  v. 
Cincinnati.  4  O.N.P.  (N.S.)  497,  17  O.D.  (N.P.)  689,  which  af- 
firmed Cincinnati  v.  Railroad.  4  O.N.P.  (N.S.)  217,  16  O.D.  (N.P.) 
628). 

The  rule  as  to  the  right  of  a  railway  to  construct  an  elevated 
railway  track  across  a  public  landing,  as  laid  down  in  Railroad  v. 
Cincinnati,  76  O.S.  481  (affirming  Railroad  v.  Cincinnali,  4  O.N.P 
(N.S.)  497.  17  O.D.  (N.P.)  689,  which  affirmed  Cincinnati  v. 
Railroad,  4  O.N.P.  (N.S.)  217,  16  0,0.  (N.P.)  628),  is  modified 
by  G.  C  8767.  et  seq. 

Ground  dedicated  for  street  purposes,  which,  from  its  topog- 
raph];, is  unsuited  therefor,  and  for  more  than  half  a  century 
remains  unimproved,  during  which  time  it  has  been  occupied  bv 
railroad  tracks  under  a  contract  with  the  city,  and  is  still  so  usea. 
there  being  no  reasonable  prospect  that  its  use  for  that  purpose 
will  ever  be  necessary  or  desirable,  may  be  appropriated  by  the 
railroad  company  for  its  permanent  use:  Railway  v,  Cincinnati,  6 
O.N.P.  (N.S.)  325. 

Under  this  section  a  municipal  corporation  may  later  recon- 
struct a  bridge  which  was  previously  erected  for  the  purpose  of 
extending,  a  street  through  a  railway  embankment  if  the  growth  of 
the  city  makes  such  change  necessary ;  Cadwell  v,  Cleveland.  56 
Bull.  197, 

An  ordinance  duly  enacted  pursuant  to  a  plan  approved  by  the 
council  providing  for  the  elimination  of  grade  railroad  crossing 
under  this  section,  but  defective  in  failing  to  designate  two  cross- 
ings which  have  been  considered  in  fixing  the  amount  of  bonds 
necessarv  for  the  improvement,  may  he  cured  by  a  later  ordinance: 
Cadwell'v.  Clcvciand,  56  Bull.   Ifl7. 

Skction-  8864.  When  it  is  deemed  necessary  by  a  mu- 
nicipality or  3  county  to  join  with  any  railroad  company  or 
companies  in  the  alteration  or  abolition  of  a  grade  or  other 
crossing,  the  council  of  the  municipality,  by  a  two-thirds 
vote  of  all  the  members  elected  thereto,  or  the  commission- 
ers of  the  county,  by  a  unanimous  vote,  by  resolution,  shall 
declare  such  necessity  and  intent,  and  state  therein  the  man- 
ner in  which  the  alterations  in  the  crossing  are  to  be  made, 
giving  the  method  of  constructing  the  new  crossing  with  the 
grades  for  the  railroad  or  railroads  and  the  public  way  or 
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ways;  also  what  land  or  other  property  it  is  necessary  to 
appropriate,  and  how  their  cost  is  to  be  apportioned  between 
the  municipality  ot  county  and  the  railroad  company  or  com- 
panies ;  also  by  whom  the  work  of  construction  is  to  be  done 
and  how  its  cost  is  to  be  apportioned  between  the  munici- 
pality or  county  and  the  railroad  company  or  cc^npanies. 
(90  V.  360  §2.) 

Cited :  State,  ex  rel.,  v,  Amiin,  1  O.N.P.  (N.S.)  517.  14  O.D. 
(N.P.)  113;  Ritter  v.  Railway,  6  O.N.P.  (N.S.)  161,  18  O.D. 
(N.P.)  846;  Stoner  v.  Railway.  9  O.N.P.  (N.S.)  337.  20  O.  D. 
(N.P.)  448. 

That  this  section  applies  only  to  existing  crossings  and  not 
to  proposed  crossings  to  be  made  in  the  future,  sec  Grinnell  v. 
Commissioners  fl  O.C.C.  (N.S.)   180,  17  O.  C.  D.  118. 

The  clear  policy  of  the  state  to  avoid  placing  permanent 
obstrueliotis  in  the  street  is  not  infringed  in  obviating  a  grade 
crossing  hy  placing  piers  in  the  street,  where  they  are  so  situated 
as  not  to  interfere  with  travel  and  any  other  plan  of  construction 
would  be  so  much  more  expensive  as  to  be  prohibitive:  Cincinnati 
V.  Railway,  7  O.  N,  P.  (N.  S.)  81.  19  O.  D,  (N.  P.)  74. 

Section  8865.  Such  resolution  shall  be  published  and  PubiioH™ 
notice  of  its  passage  given  to  owners  of  property  abutting  "f  rewiutioo. 
On  the  propcied  improvement,  in  the  manner  provided  as 
to  resolutions  of  a  city  council  declaring  the  necessity  of  a 
contemplated  public  improvement,  and  claims  for  damages 
thereby  caused,  must  be  filed  in  the  manner,  and  within  the 
time  prescribed  in  such  cases.     (  90  v.  360  §  2.) 

ated:  State,  tx  rel„  v.  AmIin,  1  O.  N.  P,  (N.  S.)  617.  14 
O.  D.  (N.  P.)  113;  Ritter  v.  Railway,  S  O.  N.  P.  (N.  S.)  161. 
18  O.  D.  (N.  P.)  846;  Stoner  v.  Railway.  9  O.  N.  P.  (N.  S.)  337, 

20  O.  D.  (N.  P.)  448. 

The  power  of  county  commissioners  with  reference  to  the 
elimination  of  dangerous  crossini^s  over  highways  is  limited  to 
existing  crossings,  and  can  not  be  exercised  with  reference  to  a 
proposed  crossing  over  a  railway  which  has  not  yet  been  con- 
structed:   Grinndl  v.  Commissioners,  6  O.  C.  C   (N.S.)   180,  17  O. 

c.  D.  ns. 

Section  8866.     In  not  less  than  thirty  nor  more  than   , 

ninety  days  after  the  passage  of  such  resolution  the  council  ^ T"iith" 

or  commissioners  shall  determine  whether  it  or  they  will  P,^^^«nent. 
proceed  with  the  proposed  improvement  or  not.  If  it  is 
decided  to  proceed  therewith,  an  ordinance  by  the  council 
or  resolution  by  the  commissioners  shall  be  passed,  which 
ordinance  or  resolution  must  contain,  in  addition  to  the 
terms  and  conditions  stated  in  such  resolution,  the  plans 
and  specifications  of  the  proposed  alteration  and  improve- 
ment, a  statement  of  the  damages  claimed  or  likely  to  accrue 
by  reason  thereof,  and  how  their  payment  is  to  be  appor- 
tioned between  the  municipality  or  county  and  the  railroad 
company  or  companies;  also  who  shall  supervise  the  work 
of  construction.  Upon  the  acceptance  of  this  resolution  or 
ordinance  by  resolution  by  the  railroad  company  or  com- 
panies through  their  directors,  it  shall  constitute  an  agree- 
ment, valid  and  binding  on  the  municipality  or  county  and 

Dintiz.nnvGoOgle 


LAWS  OF  OHIO 


the  railroad  company  or  companies  respectively.  Such  agree- 
ment shall  thereupon  be  filed  in  the  common  pleas  court  of 
the  county  in  which  the  crossing  is  located,  for  entry  upon 
its  records,  whereupon  it  shall  have  the  same  force  and 
effect  as  a  decree  of  the  court.     (90  v.  360  §  3.) 

Cited:  State,  ex  rcl,,  v.  Amiin,  1  O.  N.  P.  (N.  S.)  617.  14 
0.  D.  iN.  P.)  113;  Stoner  v.  Railway,  9  O.  N.  P.  (N.  S.)  337. 
20  O,  D.   (N.  P.)  448. 

NeccMiry  SECTION  8867.     The  land  Or  property  required  to  make 

^cTn^^rti.  *''*  alteration  in  the  street  or  highway  necessitated  by  the 
proposed  improvement,  shall  be  purchased  or  appropriated 
by  the  municipality  or  county  in  the  manner  provided  by 
law  for  the  appropriation  of  private  property  for  public  use, 
and  the  land  or  property  required  to  make  the  alteration  in 
the  railroad  or  railroads  necessitated  by  the  proposed  im- 
provement, shall  be  purchased  or  appropriated  by  the  rail- 
road company  or  companies  in  the  manner  provided  for  the 
appropriation  of  private  properly  by  such  corporation,  (90 
V.  361  §  4.) 

Cited:  State,  ex  rel.,  v. 
O.  D.  (N.  P.)  113;  Stoner  m 
aO  O.  D.    (N.   P.)    448. 


Section  8868.  The  cost  of  the  construction  of  the  im- 
provement in  the  crossing,  including  the  cost  of  land  or 
property  purchased  or  appropriated,  and  the  payment  of 
damages  to  abutting  property  shall  be  apportioned  as  fol- 
lows: The  railroad  company  or  companies,  if  several  rail- 
roads cross  a  public  way  at  or  near  the  same  point,  shall 
pay  not  less  than  sixty-five  per  cent  and  the  municipality 
or  county  not  more  than  thirty-five  per  cent  of  such  cost. 
Within  these  limits  the  apportionment  may  be  fixed  by  the 
agreement  hereinbefore  provided  for.     (90  v.  361  §  5.) 

Cited:  State,  ex  rel..  v.  Amlin,  1  0.  N.  P.  (N.  S.)  517,  14 
O.  D,  (N.  P.)  113;  Stoner  v.  Railway,  9  O.  N-  P.  (N.  S.)  337.  20 
O,  D.  {N.  P.)  448. 

The  provisions  oE  the  statute  that  the  railroad  companies 
shall  pay  not  less  than  6.5  per  cent,  of  the  cost  is  complied  with 
where  the  railroad  companies  pay  less  than  65  per  cent,  but  the 
contribution  of  the  railroad  companies  and  the  street  car  company 
taken  together  amounts  to  80  per  cent,  of  the  cost :  State,  ex  rel., 
V.  Amlin.  1  O.  N.  P.   fN.  S.)   517,  14  O.  D.   (N.  P.)   113. 

Section  8869.  After  the  work  is  completed,  the  cross- 
ing and  its  approaches  are  to  be  kept  in  repair  as  follows: 
When  the  public  way  crosses  the  railroad  by  an  overhead 
hridee.  the  frame  work  of  the  bridge  and  its  abutments  shall 
be  maintained  and  kept  in  repair  hy  the  railroad  company, 
and  the  surface  of  the  bridge  and  its  approaches,  by  the 
municipality  or  county  in  which  they  are  situated.  When 
.  the  public  way  passes  under  the  railroad,  the  bridge  and  its 
abutments  shall  be  maintained  and  kept  in  repair  by  the 
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railroad  company,  and  the  public  way  and  its  approaches, 
by  the  municipality  or  county  in  which  they  are  situated. 
(9ov.36i§6.) 

Cited  :  State,  ex  rel.,  v 
O.  D.  (N.  P.)  113;  Stoner 
20  O,  D.  (N.  P.)  448. 

Under  G.  C.  8868  the  county  commissioners  may  make  a  valid 
contract  with  a  railway  corporation  whereby  they  bind  a  county 
to  pay  not  to  exceed  thirty-five  per  cent,  of  the  cost  of  the  im- 
provement; State,  ex  rel..  v.  Amlin,  1  O.  N.  P.  (N.  S.)  617.  14 
O.  D.   (N.   P.)    113, 

Section  8870.  For  the  purpose  of  raising  money  to  Bcmdi  ud 
pay  its  proporlion  of  the  cost  of  such  improvement,  the  mu-  "* 
nicipality  or  county  may  issue  its  bonds  to  the  necessary 
amonnt,  which  bonds  shall  he  of  such  denomination  and 
payable  at  such  place  and  times  as  the  council  or  the  com- 
missioners determine,  and  bear  interest  not  exceeding  five 
per  cent  per  annum,  but  not  be  sold  for  less  than  their  par 
value.  .-\  tax  on  the  taxable  property  of  the  municipality 
or  county  not  exceeding  one-half  mill  in  each  year  may  be 
levied  to  pay  the  principal  and  interest  of  the  bonds  as  they 
mature.  After  the  improvement  is  completed,  a  tax  may 
lie  levied  by  the  municipality  or  county  to  pay  the  cost  of 
maintaining  and  keeping  in  repair  that  part  of  the  work  re- 
quired to  be  maintained  and  kept  in  repair  by  it.  (90  v. 
.361  §  7.) 

Cited :  State,  ex  rel., 
D.  (N.  P.)  113:  Stoner  1 
O.  D.  CN.  P.)  448. 

Ronds  isfned  hy  county  commissioners,  for  the  purpose  of 
bridRing  over  dangerous  railway  crossings,  are  not  rendered  invalid 
by  reasnn  of  the  facts  that  they  were  advertised  and  sold_  in 
drnomination'!  excredins;  tl.'^OO,  where  they  were  issued  as  required 
by  law  in  denominations  not  exceeding  $1,000  or  less  than  tSO, 
and  it  does  not  a[i|)ear  that  the  bonds  would  have  sold  for  a  better 
price  had  thev  been  advertised  in  the  same  denominations  in  which 
they  were  isst.ed  :  St.ite.  ex  rel,  v,  Amlin,  1  O.  N.  P.  (N.  S.)  517, 
14  O.  D.  (N.  P.)  113. 

The  omission  in  an  advertisement  for  the  sale  of  such  bonds 
tn  mention  the  statute  authoridng  the  issues  is  not.  standing  alone, 
Mich  an  irroRuIaritv  as  would  afford  pround  for  declarinR  them 
void,  where  the  aeti'on  is  delayed  until  after  their  sale  and  delivery 
and  circulation  among  innocent  holder' :  State,  ex  rel.,  v,  Amlin, 
1  O,  N.  P.   (N,  S.)  ol7.  14  O.  D.   (N.  P.)   113. 

Where  the  cost  of  a  structure  intended  to  carry  the  street 
traffic  over  a  railwa);  is  divided  up  among  the  companies  using  the 
tracks,  the  street  railway  company  which  is  to  use  the  structure, 
and  the  county,  and  the  cost  apportioned  to  the  county  is  not 
shown  to  exceed  (1,000.  an  injunction  against  the  issue  of  bonds 
for  payment  of  the  county's  share  will  not  lie  on  the  ground 
(hat  the  proposition  w-.is  not  submitted  to  a  vote  of  the  people : 
State,  ex  rel..  v.  Amlin.  I  O.  N.  P.  (N.  S.)  617,  14  O.  D.   (N.  P.) 

in. 

Gonehal  Code  .^fiSS,  having  reference  to  the  levy  of  a  special 
tax  for  the  restoration  of  a  county  bridge,  applies  to  bridges 
miiulaJTicd  solely  by  the  county,  and  has  no  apphcation  to  a  brioge 
where  the  cost  of  erection  and  maintenance  is  apportioned  between 
tiic  f  niintv  and  other  parties  in  interest :  State,  ex  re! ,  v  Amlin, 
1  n    N,  P.  f\'.  S.-)  517,  14  0.  D,  (N.  P.)  113. 
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A  structure  to  carry  street  tratSc  over  a  railwajr  must  be  built 
under  the  provisions  of  G.  C.  8863,  et  acq.,  wiiich  is  complete  in 
itself,  and  permits  the  county  commissioners  to  contract  with  rail- 
way companies  with  reference  to  the  emergency  bridge  fund,  or 
the  fact  that  there  is  not  in  the  county  treasury  or  in  process  of 
collection  sufficient  funds  to  meet  the  expense :  Slate,  ex  rel-,  v. 
Amlin,  1  O.  N.  P.  (N.  S.)  517,  14  O.  D.  (N.  P.)  113. 

Section  8871.  All  claims  for  damages  by  reason  of 
"  such  improvement,  filed  as  hereinbefore  provided,  shall  be 
assessed  and  determined  as  in  other  cases  of  public  improve- 
ments within  cities,  wherein  like  claims  are  made,  either 
before  the  begining  or  after  the  completion  of  the  proposed 
crossing  improvement,  as  the  council,  or  commissioners  de- 
cide, when  it  is  determined  to  proceed  therewith,  (90  v. 
362  §  8.) 

ated:  State,  ex  re!.,  v.  Amlin,  1  O.  N.  P.  (N.  S.)  517,  14  O. 
D.    (N.   P.)    113;    Stoner  v.  Railway,  9  O.   N.   P.    (N.   S,)    337, 

20  O.  D.  (N.  P.)  448. 

Section  8872.  If  a  railroad  company  fails  to  comply 
with  any  provision  of  an  agreement  entered  of  record  in  a 
common  pleas  court,  as  above  provided,  on  application  of  a 
city  solicitor  or  prosecuting  attorney,  stating  the  nature  of 
its  failure,  the  court  shall  make  such  orders  and  decrees 
to  enforce  the  terms  of  the  agreement,  the  requirements  of 
law  relating  thereto,  and  to  secure  compliance  therwith,  by 
the  railroad  company,  as  it  deems  just  and  proper,  and  if' 
necessary,  may  enjoin  the  company  from  the  use  of  its  track 
and  the  operation  of  its  road  on  and  over  the  crossing  in 
question,  until  it  complies  with  such  order  or  decree  as  is 
made,     (qo  v.  362  §  9.) 

Cited:  State,  ex  re!.,  v.  Amlin,  1  O.  N.  P,  {N.  S.)  517,  14 
0.  D.  (N.  P.)  113:  Stoner  v.  Railway,  9  O.  N.  P.  (N.  S.)  88T. 
20  O.  D.  (N.  P.)  448, 

Gr«ie  erouiiig  SECTION  8873.     When  a  grade  crossing  is  on  a  county 

m^antT  Hue  ]ine  road,  the  commissioner  of  the  counties  in  which  such 
crossing  is  situated  may  join  in  all  the  proceedings  necessary 
for  the  abolition  of  such  grade  crossings  as  hereinbefore  pro- 
vided, and  that  part  of  the  cost  of  making  such  change  in 
the  crossing  and  of  keeping  it  in  repair  which  is  not  agreed 
to  be  paid  by  the  railroad  company  or  companies,  shall  be 
paid  by  the  counties  in  equal  proportions,  and  the  money 
for  such  purpose  be  raised  in  accordance  with  the  above 
provisions  as  to  county  road  crossings.     (90  v.  362  §  ip.) 

Cited:  State,  ex  re!.,  v.  Amlin.  1  O.  N.  P,  (N.  S.)  617.  14 
O.  D.  fN.  P.)  113:  Stoner  v.  Railway.  9  O.  N.  P.  (N.  S.)  337. 
20  O.  D.   fN.  P.)  448. 

The  statute  with  reference  to  abolishing  urade  crossina^s  ap- 
olies  onlv  to  crossinirs  then  existiniz:  Grinnell  v.  Commissioners. 
S  O.C.  :i.  (N.  S.)  180.  17  O.  C.  D,  118. 

Under  this  section  a  municipal  corporation  may  reconstruct 
a  bridjre  if  the  growth  of  the  city  makes  such  change  advisable: 
Cadwell  v,  Cleveland.  5fi  Bull.  197.  (-^,-^,-^,-,1,^ 
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SecTiON  S874.    Any  municipal  corporation  may  raise  power*  •*  to 
or  lower  or  cause  to  be  raised  or  lowered,  the  grade  of  any  SJ*^o'i?°Si- 
street  or  way,  above  or  below  railroad  tracks  therein,  and  roadtmcki, 
may  require  any  railroad  company  operating  a  railroad  in  pii!n,°et^ 
such  municipality  to  raise  or  lower  the  grade  of  its  tracks 
and  may  construct  ways  or  crossings  above  the  tracks  of 
any  railroad,  or  require  the  railroad  company  to  construct 
ways  or  crossings  that  are  to  be  passed  under  its  tracks. 
Any  municipality  may  require  such   railroad  company  to 
erect  permanent  piers,  abutments  or  any  other  appropriate 
supports,  in  the  ways,  crossings,  streets,  roads  or  alleys, 
whenever  in  the  opinion  of  council,  the  raising  or  lowering 
of  the  grade  of  any  such  railroad  tracks,  or  the  raising  or 
lowering  of  the  construction  of  such  ways,  crossings  or 
supports  may  be  necessary,  upon  the  terms  and  conditions 
hereinafter  set  forth. 

Cited  r  Qeveland  v.  Cleveland.  7  O.  N.  P.  (N.  S.)  249,  X8 
0.  D.  fN.  P.)  619  (affirmed,  without  report,  in  Cleveland  v.  Cleve- 
land, 76  O.  S.  594). 

That  a  municipal  corporal  ion  did  not  have  the  power  to 
authorize  a  railway  corporation  to  construct  an  elevated  track 
across  a  public  landing,  see  Railroad  v.  Cincinnati,  76  O.  S.  481 
(affirming  Railroad  v.  aneinnati.  4  O.  N.  P.  (N.  S,)  407,  17  O.  D. 
(N.  P.)  689.  which  affirmed  Cincinnati  v  Railroad,  4  0.  N.  P.  (N. 
S.)  217,  16  0.  D.   (N.  P.)  698). 

The  rule  as  to  the  right  of  a  railway  to  constnict  an  ele- 
vated railway  track  across  a  public  landing,  as  laid  down  in  Rail- 
road V.  Cincinnati,  76  O.  S.  481.  (affirming  Railroad  v.  Cincinnati, 
4  O.  N.  P.  (N.  S.)  497,  17  O.  D.  (N.  P.)  689.  which  affirmed  Cin- 
cinnati V.  Railroad,  4  0.  N.  P.  (N.  S.)  217.  16  O.  D.  (N.  P.) 
628),  is  modified  by  G,  C.  8767,  et  seq. 

That  part  of  No.  2  of  the  act  of  April  2,  1906  (R.  S.  337-I7a), 
providing  that  if  a  municipality  and  railway  company  are  unable 
to  agree  as  to  the  plans  and  specifications  for  avoiding  a  grade 
crossing  of  a  street  and  the  railway,  the  matter  shall  be  submitted 
to  the  circuit  court  for  determination  whether  the  public  safety 
requires  an  abolition  of  the  grade  crossing  and  whether  the  plans 
proposed  are  reasonable  and  practicable,  is  void  for  the  reason 
that  it  exceeds  the  jurisdiction  of  the  circuit  court  as  provided  by 
the  constitution;  hut,  this  provision  may  be  eliminated  without  af- 
fecting the  efficiency  and  purpose  of  the  act:  Cincinnati  v.  Rail- 
way, 7  0.  N.  P.   (N.  S.)  81,  19  O.  D.   (N.  P.)   74. 

That  an  abutting  property  owner  could  recover  damages 
without  filing  a  claim  therefor  see  Trust  Co.  v.  Qeveland,  1  O.  N. 
P.  (N.  S.)  493,  14  0.  D.  (N,  P.)  33;  see,  however,  the  require- 
ments of  G.  C.  8885. 

A  municipal  corporation  under  an  ordinance  to  eliminate  grade 
crossings  may,  under  G.  C.  8863  and  8874,  alter  or  reconstruct  a 
bridge  previously  erected  to  extend  a  street  through  an  embank- 
ment upon  which  a  railway  company  has  constructed  its  tracks 
where  the  changes  proposed  reuslt  from  the  necessities  of  in- 
creased travel  in  a  rapidly  growing  city  and  changed  facilities 
of  street  conveyance,  developed  since  such  original  bridge  was 
erected.    Cadwell  v.  Qeveland,  56  Bull.  197. 

An  abutting  property  injured  by  a  municipal  improvement 
under  this  section  must  look  to  the  municipality  for  damages  re- 
sulting from  change  of  grade  and  to  the  railway  company  for 
damages  arising  from  the  piers  and  abutments  under  G.  C.  8888: 
Quinby  v,  Qeveland,  16  O.  F.  D.  583. 
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cbanrta  in  SECTION  8875.    When  the  council,  of  a  city,  deems  it 

Nbiie  mvs  necessary  in  the  abolishment  of  sucji  grade  crossings  to 
change  the  location  of  any  street,  alley,  road  or  way,  such 
council  may  relocate  such  street,  alley,  road  or  way  or  any 
part  thereof,  may  vacate  the  whole  or  any  portion  of  such 
street,  alley,  road  or  way  abandoned  by  such  relocation, 
and  cause  the  improvements  above  contemplated  to  be  placed 
in  such  relocated  street,  alley,  road  or  way.     (loo  v.  77 

§1.) 

Cited  and  construed:  Cleveland  v.  Qeveland,  7  0.  H.  P. 
(N.  S.)  249,  18  0.  D.  (N.  PJ  619  (affirmed  without  report,  in 
Cleveland  v.  Cleveland  76  O.  S.  6!I4) ;  Railroad  v.  Cincinnati,  76 
0.  S.  481  (affirming  Railroad  v.  Cincinnati,  4  O.  N.  P.  (N.  S.) 
49T,  17  O.  D.  (N.  P.)  689.  which  affirmed  Cincinnati  v.  Rail- 
road, 4  O.  N.  P,  (N.  S.)  217.  16  O.  D.  (N.  P.)  628). 

Authority  is  conferred  in  R.  S.  b337-17a  for  the  alteration 
and  relocation  of  streets ;  the  method  of  so  doing  is  a  matter 
of  detail,  dependent  on  topography  and  situation,  and  when  exer- 
cised reasonably  is  not  open  to  review  by  the  courts,  and  the 
diversion  of  ground  from  use  for  street  purposes  is  not  beyond 
the  power  of  trie  board  of  legislation :  Cincinnati  v.  Railway,  7  O.  N. 
P.  (N.  S.)  81,  19  O.  D.   (N.  P.)  74. 

That  part  of  No.  2  at  the  act  of  April  2,  1906  (R.  S.  No. 
3337-17a).  providing  that  if  a  municipality  and  railway  company 
are  unable  to  agree  as  to  the  plans  and  specifications  for  avoiding 
a  grade  crossing  of  a  street  and  the  railway,  tlie  matter  shall  be 
submitted  to  the  circuit  court  for  determination  whether  the  pub- 
lic safety  requires  an  abolition  of  the  grade  crossing  and  whether 
the  plans  proposed  are  reasonable  and  practicable,  is  void  for  the 
reason  that  it  exceeds  the  jurisdiction  of  the  circuit  court  as 
provided    by   the    constitution ;    but    this    provision    may    be    clitr ' 


Section  8876.  The  council  of  such  municipality,  for 
the  purpose  of  making  or  causing  such  an  improvement  to 
be  made,  by  ordinance  may  require  the  railroad  company, 
in  co-operation  with  the  engineer  of  the  municipaiity,  or  the 
engineer  designated  in  such  ordinance,  to  prepare  and  submit 
to  such  council,  within  three  months,  unless  longer  time  is 
mutually  agreed  upon  in  writing,  plans  and  specifications 
for  such  improvement,  specifying  the  number,  character  and 
location  of  all  piers  and  supports,  which  are  to  be  perma- 
nently placed  in  any  street  or  way,  therein  specifying  the 
grades  to  be  established  for  the  streets,  and  the  height, 
character  and  estimated  cost  of  any  viaduct  or  way  above 
or  below  any  railroad  track,  and  the  change  of  grade  re- 
quired to  be  made  of  such  tracks,  including  side-tracks  and 
switches.  But  in  changing  the  grade  of  any  railroad,  no 
grade  shall  be  required  to  exceed  the  established  maximum 
or  ruling  grade  governing  the  operations  by  engines  of  that 
division  or  part  nf  the  railroad  on  which  the  improvement  is 
to  be  made,  withottt  the  consent  of  the  railroad  company, 
nor  shall  the  railroad  company's  tracks  be  required  to  he 
placed  below  high  water  mark.    (100  v.  78  §  2.) 

Cited:  Cincinnati  v.  Railway,  7  O.  N.  P.  (N,  S.)  81,  19  0.  D. 
(N.  P.)  74. 
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That  part  of  No.  2  of  the  act  of  April  2.  1906,  (R,  S.  No. 
333T-lTa),  providing  tliat  if  a  rnunicipality  and  railway  company 
are  unable  to  agree  as  to  the  plans  and  specifications  for  avoiding 
a  grade  crossing  of  a  street  and  the  railway,  the  tnatter  shall  be 
submitted  to  the  circuit  court  for  de  term  [ration  whether  the  pub- 
lic safely  requires  an  abolition  of  the  grade  crossing  and  whether 
the  plans  proposed  are  reasonable  and  practicable,  is  void  for  the 
reason  that  it  exceeds  the  jurisdiction  of  the  circuit  court  as  pro- 
vided by  the  constitution;  but  this  provision  may  be  eliminated 
without  affecting  the  efficiency  and  purpose  of  the  act;  Cincin- 
nati V.  Railway,  7  O.  N.  P.  (N.  S.)  81,  19  O,  D.  (N.  P.)  74. 

That  a  municipal  corporation  had  no  power  to  permit  a 
railway  corporation  to  construct  an  elevated  track  across  a  pub- 
lic landing,  see  Railroad  v.  Cincinnati,  76  O,  S.  481  (affirming 
Railroad  v.  Cincinnati,  i.  O.  N.  P.  (N.  S.  497,  17  O.  D.  (N.  P.) 
689,  which  affirmed  Cincinnati  v.  Railroad,  4.  O.  N.  P.  (N.  S.) 
217,  16  O.  D.  (N.  P,)  628). 

The  rule  as  to  the  right  of  a  railway  to  construct  an  elevated 
railway  track  across  a  public  landing,  as  laid  down  in  Railroad 
V.  Cincinnati,  76  O.  S.  481  (affirming  Railroad  v.  Cincinnati,  4 
O.  N.  P.  (N.  S.)  497,  17  O-  D.  (N.  P.)  6H9,  which  affirmed  Cin- 
cinnati V.  Railroad,  4  O.  N.  P.  (N.  S.)  217,  16  O.  D.  (N.  P.) 
628).  is  modified  by  G.  C,  8767,  et  seq. 

The  provisions  of  G.  C.  8876  and  8877  relative  to  having 
plans  prepared  and  agreed  upon  within  a  limited  period  after 
passage  of  an  ordinance  to  abolish  grade  crossings,  are  direc- 
tory, and  not  mandatory  so  far  as  they  concern  any  one  except 
the  municipality  and  railway  as  contracting  parties ;  Cadwell  v. 
Cleveland.  56  Bull.  197. 

Section  8877.     If  at  the  expiration  of  three  months  wh«n  common 
from  the  passage  of  such  ordinance,  the  railroad  company  fjj'^^j^jj^ 
has  refused  or  failed  to  co-operate  in  the  preparation  of  m«nn*r  of 
such  plans  and  specifications  or  if  the  engineer  of  the  tnuni-   ™i"'™«»™'' 
cipality  or  engineer  designated  in  such  ordinance  by  council, 
and  the  railroad  company  fail  to  agree  upon  the  plans  and 
specifications  for  such  improvement,  then  either  the  railroad 
company  or  municipal  coqDoration  may  submit  the  matter 
of  determining  the  method  by  which  the  improvement  shall 
be  made  to  the  court  of  common  pleas  having  jurisdiction 
in  the  county  in  which  the  municipality  is  situated.     (100 
V.  78  §  2.) 

An  earlier  form  of  this  statute  (98  v.  191.  Bates'  Statutes, 
No.  3*17-173)  provided  that  in  case  of  failure  to  agree,  the  mat- 
ter should  be  submitted  to  the  circuit  court.  This  provision  was 
held  to  be  unconstitutional  as  being  in  excess  of  the  original  jur- 
isdiction of  the  circuit  court  as  fixed  by  the  constitution ;  but  such 
unconstitutionality  was  held  not  to  affect  the  rest  of  said  section: 
Cincinnati  v.  Raflway,  7  O.  N.  P.   (N.  5.)   81,  53  Bull.  311. 

This  section  is  said  to  be  directory  as  far  as  concerns  the 
time  limit  fixed  therein :  Cadwell  v,  Cleveland,  56  Bull,  197. 

See  G.  C,  8876. 

Section  8878.    Either  the  municipality  or  company  y^^^ 
after  the  expiration  of  three  months  from  the  passage  of   petition  tb« 
the  ordinance  may  apply  to  such  court  of  common  pleas  by  "*""■ 
petition  accompanied  by  the  necessary  plans  prepared  by  the 
municipality   or    railroad   company   asking   that   any   grade 
crossing  or  grade  crossings  be  abolished.    Such  plans  must 
show  the  grades  to  be   established   for  such  streets,  the 
changes  to  be  made  in  the  location  of  streets,  alleys,  roads 
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or  ways;  the  height,  character  and  estimated  cost  of  any 
viaduct  or  way  above  or  beiow  the  railroad  tracks,  and  the 
number,  character  and  location  of  piers,  abutments  or  sup- 
ports to  be  permanently  located  in  the  streets,  alleys,  roads 
or  ways,  in  the  city,  and  the  change  of  grade  to  be  made 
in  any  railroad  tracks,  including  side-tracks  and  switches, 
(too  V.  78  §  2.) 

Section  8S79.  Upon  the  filing  of  such  petition,  accom- 
panied by  plans,  the  railroad  company  or  municipality  <^- 
posed  to  the  prayer  thereof,  or  directly  interested  therein, 
shall  have  the  right,  within  sixty  days  thereafter  to  file  an 
answer  to  such  petition  and  to  present  other  plans  for  the 
abolition  of  such  crossing  or  crossings.  After  the  expiration 
of  such  period  of  sixty  days  the  court  shall  proceed  to  a 
hearing  upon  the  petition  and  any  answers  that  have  been 
filed,  which  hearing  must  be  advanced  upon,  the  docket  upon 
motion  of  either  party.  After  examination  of  all  plans 
presented  to  it  and  after  hearing  the  evidence,  the  court 
shall  make  a  finding  as  to  whether  or  not  the  security  and 
convenience  of  the  public  require  that  alterations  be  made  in 
the  crossing  or  crossings  or  in  the  approaches  thereto,  or 
in  the  location  of  the  railroad  or  railroads  or  the  public 
way,  or  any  grades  thereof,  so  as  to  avoid  a  crossing  at 
common  grade,  or  that  such  crossings,  or  any  of  them  be 
discontinued  with  or  without  building  a  new  way  in  sub- 
stitution therefor,  and  whether  such  plans  or  any  of  them  ■ 
are  reasonable  and  practicable,     (roo  v.  78  §  2,) 

Section  8880.  If  the  court  finds  that  the  public  se- 
curity and  convenience  require  such  changes  to  be  made, 
and  that  the  plans  presented  by  the  petitioner  or  any  of  the 
parties  answering  thereto  are  reasonable  and  practicable, 
it  shall  order  the  changes  to  be  made  in  accordance  with 
the  most  reasonable  and  practicable  plan  presented  to  the 
court.  The  municipality  shall  be  required  to  make  such 
changes  in  the  streets,  roads  or  highways  as  may  be  neces- 
sary, and  the  railroad  company  or  companies  be  required 
to  make  the  changes  necessary  in  the  tracks  and  roadbed, 
in  order  to  comply  with  the  rulings  of  the  court.  If  more 
than  one  railroad  company  own  tracks  on  the  crossing  in 
question,  the  court  shall  apportion  the  part  of  the  expense 
payable  by  the  railroad  companies  between  or  among  such 
companies.  But  if  the  court  finds  that  the  security  and 
convenience  of  the  public  do  not  require  that  alteratk>n3 
be  made  in  such  crossing  or  crossings,  or  that  none  of  the 
plans  are  reasonable  or  practicable,  the  improvement  shall 
not  be  made  upon  such  plans,    (too  v.  78  §  2.) 

Section  8881.  Either  party  feeling  aggrieved  by  the 
decision  and  order  of  the  conrt  may  appeal  or  prosecute 
error  as  in  other  civil  cases,  the  hearing  of  which  shall  be 
advanced  upon  the  docket  upon  motion  of  either  party, 
(loov.  78§  2.) 
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Section  8882.  If  a  municipality,  or  railroad  company  how  oHen 
refuses  or  neglects  to  comply  with  the  orders  or  findings  fo^^"  ™' 
made  by  the  court  under  the  provisions  hereof,  the  court 
may  enforce  its  orders  or  findings  by  either  mandamus  or 
mandatory  injunction  or  as  for  contempt  of  court,  as  the 
necessity  of  the  case  may  require,  upon  the  application  of 
either  party  to  such  proceedings.     (100  v.  78  §  2.) 

Section  8883.  The  cost  of  constructing  the  improve- 
ment authorized,  including  the  making  of  ways,  crossings  or 
viaducts,  above  or  below  the  railroad  tracks  and  the  raising 
or  lowering  of  the  grades  of  the  railroad  tracks  and 
side  tracks  for  such  distance  as  may  be  required  by  such 
municipality  and  made  necessary  by  such  improvement, 
together  with  the  cost  of  land  or  property  purchased  or 
appropriated,  and  damages  to  owners  of  abutting  prop- 
erty, or  other  property,  shall  be  borne  thirty-five  per  cent.  ApporHon. 
by  the  municipality  and  sixty-five  per  cent,  by  such  rail-  "*"  wecified. 
road  company  or  companies.  The  municipality  shall  have 
a  right  of  action  against  any  such  railroad  company  for 
the  recovery  of  the  sixty-five  per  cent,  and  such  costs  pay- 
able by  it,  with  interest  from  the  time  they  become  due. 
Such  municipality  and  railroad  company  may  agree  as  to 
what  part  of  the  work  shall  be  done  by  the  railroad  com- 
pany, and  also  fix  the  amount  to  be  allowed  or  credited 
to  the  company  for  doing  the  work.  Such  railroad  com- 
pany shall  be  entitled  to  deduct  from  its  sixty-five  per  cent, 
of  the  cost  of  the  improvement  the  expense  incurred  tw 
it  in  the  change  of  its  grade  required  by  the  municipal- 
ity or  made  necessary  by  if  under  such  specifications,  but 
only  in  case  the  amount  of  expense  has  been  agreed  upon 
in  writing  between  the  municipality  and  the  railroad  com-  written  ■sree- 
pany.  If  the  amount  of  work  done  by  the  company,  or  """*■ 
made  necessary  by  reason  of  such  change  of  grade  on 
lowering  or  raising  its  tracks,  exceeds  sixty-five  per  cent, 
of  the  cost  of  the  improvement,  then  it  shall  have  the  right 
to  recover  the  amount  with  interest  in  excess  of  sixty-five 
per  cent,  of  the  expenses,  in  an  action  at  law  against  the 
municipah'ty. 

Cited :    Cincinnati  v.  Railway,  7  O.  N.  P.  (N.  S.)  81.  IS  O.  D. 

(N.  P.)  74. 

Under  an  ordinance  imposing  sixty-five  per  cent,  of  the  cost 
of  the  eliminatkin  of  graie  crossint;s  on  the  railway  company  and 
thirty-five  per  cent,  on  the  municipality,  an  additional,  credit  of 
ten  per  cent,  to  such  company  for  dointt  work  and  furnishing  tools 
mav  be  allowed  nnder  this  section:  Quinby  v.  Oevcland,  16  O. 
F.  D.  583. 

Section  8884.  Before  any  work  shall  be  done  which  uotfc*  of  in- 
may  be  required  in  the  making  of  such  proposed  improve-  J^Sfelm" 
ment,  the  council  of  such  municipality  shall  by  ordinance 
or  resolution  require  notice  of  its  intention  to  make  such 
improvement  in  accordance  with  the  plans  and  specifications 
to  be  given,  after  the  manner  provided  by  iaw,  to  the  owner 
of  each  piece  of  property  abutting  upon  any  street,  highway, 
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Or  public  place,  the  grade  of  which  will  be  changed  by  the 
proposed  improvement.     (98  v.  191  §  3.) 

Cited:  Cincninati  v.  Railway,  7  O.  N.  P.  (N.  S.)  81.  19  O.  D. 
(N.  P.)  14. 

a»!nu  for  Section  8885.     The  provisions  of  law  relating  to  the 

^JSefiTiSI^     manner  of  service  of  such  notices,  the  filing  of  claims  for 
<iuiry.  damages,  and  the  effect  of  failure  to  file  such  claims,  shall 

apply  to  the  notice  herein  provided  anil  to  all  claims  for 
damages  by  reason  of  such  proposed  improvement.  After 
the  expiration  of  the  time  provided  by  law  for  the  filing 
of  such  claims,  the  council  of  such  municipality,  when  claims 
have  been  filed  within  the  time  limited,  shall  determine  by 
ordinance  or  resolution  whether  such  claims  are  to  be  ju- 
dicially inquired  into,  as  hereinafter  provided,  before  com- 
mencing, or  after  the  completion,  of  the  proposed  improve- 
ment. Thereupon,  the  mayor  or  solicitor  shall  make  appli- 
cation for  a  jury  in  the  manner  provided  by  law  to  the 
common  pleas  or  probate  court  of  the  county  in  which  the 
municipality,  or  the  larger  part  of  it,  is  situated,  either  be- 
fore commencing,  or  after  the  completion,  of  the  improve- 
ment, as  the  council  determines,  and  all  proceedings  upon 
such  application  shall  be  governed  by  the  laws  relating  to 
the  application  provided  for  in  other  cases  of  city  im- 
provements.    (98  V.  191  §  3.) 

Cited:  Cincninati  v  Railway,  7  0.  N.  P.  (N.  S.)  81,  19  O.  D. 
{N,  P.)   74. 

Where  railway  tracks  .ire  laid  across  a  slreet  and  at  a  grade 
which  raises  llie  grade  of  the  slreet  at  lh;it  puint,  the  inconven- 
ience to  a  dealer  in  coal  and  sand  iocalid  in  the  same  square,  who 
is  ohli'jcd  to  hanl  heavy  loads  over  the  ohstrnction  thus  created, 
i.s  of  the  same  kind,  thoiieh  different  in  decree  from  that  suf- 
fered by  the  general  public,  and  doi-s  not  enlitle  him  to  an  in- 
junction: Hall  V.  Railway,  11  O,  C.  C  (N.  S.)  07,  30  O,  C.  D.  718 

The  elimination  of  grade  cros-finits  under  G.  C,  PS74,  et  seq., 
and  the  fixing  of  the  time  for  judicial  inqniry  as  to  the  damases 
resulting  from  the  change  of  gniile  in  such  case  a.i  provided  in  this 
section,  is  not  a  taking  of  pronertv  ivitlicut  due  process  of  law; 
Quinby  V.  Cleveland,   IG  O.  F,  D,  ^i. 

The  conned  of  such  mimicipatity,  may 
by  ordinance  pre>icribe  the  manner  and  time  or  times  of 
tion"  of  Gou.  payment  by  such  railroad  company  or  companies  of  the  pro- 
portion of  the  co>t  of  such  improvement  which  the  railroad 
companv  or  companies  shall  be  required  to  pav.  (98  v.  191 
§3-)     ■ 

ated  :  Ciin-innHti  v.  Railwav,  7  0.  N.  P.  (N.  S.)  81,  19  O.  D. 
(N.   P.)    74. 

Height  of  SECTIO^  8887,     Any  way,  crossing  or  via<luct  so  con- 

viadaet  structed  over  a  railroad  track  or  tracks  in  any  municipality 

shall  be  of  such  height  as  nol  to  be  of  less  th,in  twenty-one 
feet  in  the  clear  from  the  Ino  surface  of  the  rails  in  the 
railroad  track  to  the  lowest  point  or  projection  of  such  over- 
head wav,  crossing  or  viaduct,  unless  such  compaiw  con- 
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sents  to,  or  the  common  pleas  court  orders  a  less  height. 
'But  in  no  event  shall  such  court  order  a  less  height  than 
sixteen  feet  and  three  inches,    { loo  v.  80  §  4.) 


Section  8888.  The  land  or  property  required  to  make  How  necM- 
alterations  in  the  street,  road,  alley  or  other  way  or  any  ^^ed."*'  "' 
right,  title  or  interest  in  a  public  street,  alley  or  other  way, 
required  for  the  erection  of  piers  or  supports  in  any  city, 
necesitated  by  the  proposed  improvement  shall  be  purchased 
or  appropriated  by  the  municipality  or  company  after  the 
manner  provided  by  law  for  the  appropriation  of  private 
property  for  public  use.  The  land  or  property  required  to 
make  any  alteration  in  the  railroad  or  railroads  or  any  right, 
title  or  interest  in  a  public  street  road  alley  or  way  required 
to  permit  the  erection  of  piers  or  supports  in  any  city,  and 
structure  necessitated  by  the  proposed  improvements,  shall 
be  purchased  or  appropriated  by  the  railroad  company  or 
companies  after  the  manner  provided  for  the  appropriation 
of  private  property  by  such  corpora,tion.  But  the  munici- 
pality shall  not  appropriate  land  held  or  owned  by  a  rail- 
road company  and  necessary  for  the  use  of  the  company  in 
maintaining  and  operating  its  road.     (100  v.  80  §  5.) 

Cited :   Cincinnati  v.  Railway,  7  0.  N.  P.  (N.  S.)  81,  19  O.  D. 
(N.  P.)  74. 

An  abutting  property  injured   by   a  municipal  improvement 

under  G.  C  PS74  must  look  lo  the  municipality  for  damages  result- 
ing from  a  change  of  grade  and  to  the  railway  company  for  dam- 
ages arising;  from  the  piers  and  abutments  under  this  section : 
Quinhy  V.  Ocveland,  16  0.  F.  D,  583. 

Section  8889.  After  the  completion  of  the  work  the  co»tof  mdn- 
crossings  and  approaches  shall  be  kept  in  repair  as  follows :  ten'"*- 
When  the  public  way  crosses  a  railroad  by  an  overhead 
bridge,  the  cost  of  maintenance  must  be  borne  by  the  muni- 
cipality. When  the  public  way  passes  under  the  railroad, 
the  bridge  and  its  abutments  shall  be  kept  and  maintained 
by  the  railroad  company,  and  the  public  way  and  its  ap- 
proaches be  maintained  and  kept  in  repair  by  the  mtmici- 
pality  in  which  they  are  situated.     (95  v.  395  §  6.) 


Section  8890.  For  the  purpose  of  raising  the  money 
to  pay  the  proportion  of  the  cost  of  such  improvement  pay- 
able by  the  municipality,  the  bonds  of  the  municipality  may 
be  issued  to  the  necessary  amount.  They  shall  be  of  such 
denomination  and  payable  at  siich  place  and  times  as  the 
council  determines,  and  bear  interest  not  exceeding  four 
per  cent,  per  annum,  but  shall  not  be  sold  for  less  than  their 
par  value.      (100  v.  80  §  7.) 

Cited:  Cleveland  v.  Cleveland.  7  O.  N 
O.  D.  fN,  P.l  fil9  affirmed,  without  report,  i 
land.  76  O.  S.  594. 
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Section  8891.  A  tax  on  the  taxable  property  of  the 
municipality  in  addition  to  all  other  levies  now  allowed  hy 
law  may  be  levied  to  pay  the  principal  and  interest  of  such 
bonds  as  they  mature.  After  completion  of  the  improve- 
ment, a  tax  in  addition  to  all  other  levies  allowed  by  law 
may  be  levied  by  the  municipality  to  pay  the  cost  of  main- 
taining and  keeping  in  repair  that  part  of  the  work  required 
to  be  maintained  and  kept  m  repair  by  the  municipality, 
(loov.  8o§  7-) 

Cited;  Cleveland  v.  Qcveland,  7  O.  N.  P.  (N.  S.)  249.  18 
O.  D.  (N.  P.)  619  affirmed,  without  report,  in  Cleveland  v.  Qcve- 
land,  76  O.  S.  594. 

r  Section  8892,     In  case  the  track  or  tracks  of  any  street 

railway  company  or  companies  within  the  limits  of  a  muni- 
cipality where  the  improvements  hereinbefore  authorized  are 
made,  cross  at  grade  or  otherwise  a  public  street  or  the  right 
of  way  of  any  railroad  company  or  companies  at  a  point 
where,  under  the  plans  and  specifications  above  provided 
for,  it  has  been  determined  to  construct  such  improvements, 
the  municipality  by  ordinance  may  require  such  street  rail- 
way company  or  companies  to  bear  a  reasonable  proportion 
of  the  cost  assumed  by  it,  in  making  the  improvement,  not 
exceeding  one-half  the  portion  payable  by  the  municipality; 
and  it  shall  have  a  right  of  action  against  such  street  rail- 
way company  or  companies  for  that  part  of  the  cost  which 
the  ordinance  requires  it  or  them  to  bear.  Such  part  of  the 
cost  also  shall  be  a  lien  upon  all  the  property,  real  and  per- 
sonal, of  such  company  or  companies  situated  in  the  same 
county  with  the  municipality  from  and  after  the  date  of  the 
passage  of  such  ordinance.     (98  v.  192  §  8.) 

Section  8893.  The  council  of  such  municipality  may 
by  ordinance  provide  the  mode  and  time  or  times  of  pay- 
ment for  the  proportion  of  the  cost  of  such  improvement 
to  be  borne  by  such  street  railway  company  or  companies. 
(98  V.  192  §  8.) 

Btftf^  Section  8894.     Such  street  railway  company  or  com- 

panies shall  keep  in  repair  at  its  or  their  own  expense  ail 
tracks  affected  by  such  improvement  and  all  construction 
work  of  whatever  character,  necessary  to  support  such 
tracks.     (98  v.  192  §  8.) 

Croninfi  to  SECTION  8895.     Except  as   hereinafter  provided,   all 

bdow"i™de,  crossings,  hereafter  constructed,  whether  of  highways  by 
railroads  or  of  railroads  by  highways,  shall  be  above  or 
below  the  grade  thereof,     (97  v.  546  §  r.) 

Cited:  Commi?sioners  v.  Traction  Co.,  75  O.  S.  548;  Rail- 
road V.  Cincinnati.  76  O.  S.  4S1  (affirminir  Railroad  v.  Cincinnati. 
4  O.-N,  P.  fN-  S.I  497,  17  O,  D.  CN,  P.I  689.  which  affirmed 
Cincinnati  v.  Railroad,  4  O.  N.  P.  (N.  S.)  217,  16  O.  D,  (N.  P.) 
6281 :  Toledo  V,  Railroad.  9  O.  C.  C  <N.  S.)  399.  19  O.C.  D.  666 
(affirmed,  without  report,  in  Toledo  v.  Railroad,  78  O.  S.  499). 
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Whether  the  crossings   shall   be  at  grad^  above  grade,   or 

below  grade  is  a  matter  entirelj;  within  the  jurisdiction  of  the 
common  pleas ;  and  where  the  railroad  company  has  acquired  the 
right  to  cross  by  proper  proceedings  in  the  probate  court,  the 
privilege  so  granted  is  without  any  reference  to  the  character  of 
the  crossing  with  reference  to  grade:  Toledo  v.  Railroad,  9  O.  C. 
C.  (N.  S.)  399,  19  O.  C  D.  656  (affirmed,  without  report,  in 
Toledo  V.  Railroad,  78  O.  S.  429J. 

This  section  does  not  authorize  a  municipality  to  grant  to  a 
railroad  company  the  right  to  occupy  a  public  common  or  landing 
with  an  elevated  railroad  structure :  Railroad  v.  Cincinnati,  76  0. 
S.  481  (affirmed.  Railroad  v.  Cincinnati,  4  O.  N.  P.  (N.  S.)  497. 
17  O.  D.  (K.  P.)  689,  which  affirmed  Cincinnati  v.  Railroad,  4 
O.  N,  P.  (N,  S,)  217,  16  O.  D.  (N.  P.)  638). 

The  rule  as  to  the  right  of  a  railway  to  construct  an  elevated 
railway  track  across  a  public  landing,  as  laid  down  in  Railroad  v. 
Cincinnati,  76  0.  S.  481   (affirming  Railroad  v.  Cincinnati,  4  O.  N. 


S.  548;  see,  also.  In  re  RaitWay,  3  O.  N.  P.  (N.  S.)  581,  16  O.  D. 
(N.  P.)  87. 

A  switch  which  extends  from  a  railway  to  a  factory  is  within 
the  exception  of  this  statute  (see  G.  C.  8902)  :  Toledo  v.  Railroad, 
9.0.  C.  C-  (N-  S.)  399.  19  O.  C.  D,  656  (affirmed,  without  report, 
in  Toledo  v.  Railroad,  78  O.  S.  429.) 

Resort  to  G.  C.  8763  for  authority  to  construct,  either  at  grade 
or  otherwise,  a  railway  crossing  over  a  public  highway  not  witnin  a 
municipality  is  forbidden  by  the  provisions  of  this  and  the  follow- 
ing sections  under  the  rule  that  a  latter  enactment  upon  the  same 
subject  and  embodying  a  restriction  supersedes  and  repeals  the 
earlier  act  by  implication:  Ritter  v.  Railway,  6  O.  N.  P.  (N.  S.) 
161,  18  O.  D.   (N.  P.)   846. 

In  the  case  of  steam  railroads,  the  court,  under  this  and  the 
following  sections,  may  grant  permission  to  construct  a  grade 
crossing  conditional  upon  the  acquirement  by  the  company,  either 
by  agreement  with  the  municipal  or  other  officers  in  charge  of  the 
road  or  street,  or  by  condemnation,  the  right  to  do  so.  Such  agree- 
ment or  condemnation  need  not  precede  the  permission  granted  by 
the  court:  In  re  Railway,  3  O.  N.  P.  (N.  S.)  661.  16  O.  D.  (N.  P.) 
87. 

Injunction  will  lie  to  prevent  a  railway  corporation  from 
violating  this  provision:  Ritter  v.  Railway,  6  O.  N.  P.  (N.  S.)  161. 
18  O.  D.  (N.  P.)  846. 

Section  8896.  Every  railroad  company  building  a  new  itaiira>d 
line  of  road,  under  its  charter  powers,  across  a  highway,  e""^"** 
shall  constnict  it  above  or  below  the  grade  of  the  highway, 
unless  in  the  manner  hereinafter  provided  allowed,  to  build 
it  at  grade.  Such  company  may  exercise  the  power  con- 
tained in  its  charter  and  the  general  laws,  for  altering  the 
grade  and  location  of  highways  in  order  to  avoid  grade 
crossings.     (97  v.  546  §  2.) 

Cited:  Commissioners  v.  Traction  Co.,  76  O.  S.  548;  Riil- 
road  V.  Cincinnati,  76  O.  S.  461  (affirming  Railroad  v.  Cincinnati, 
4  O,  N.  P.  {N.  S.)  497,  17  0,  D.  (N.  P.)  689,  which  affirms  Cin- 
cinnati V.  Railroad,  4  O.  N.  P.  (N,  S.)  217,  16  O.  D.  (N.  P.)  628). 

In  an  aeti  on  brought  in  the  common  pleas  to  enjoin  the 
laying  of  a  erossinp;  at  Rrade  under  a  grant  from  the  probate 
court,  it  is  error  to  exclude  testimony  offered  by  the  railroad 
company  for  the  purpose  of  showing  that  the  crossmg  in  question 
falls  within  the  exception  provided  m  G.  C  8995  sutdthe  sectioiu 
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following:  Toledo  v.  Railroad.  9  O.  C  C.  (N.  S.)  399,  19  0.  C  D. 
656  (affirmed,  without  report,  in  Toledo  v.  Railroad,  78  0.  S.  429). 
The  implied  powers  with  which  the  county  commissioners 
are  clothed  are  ex  necessitate  only,  and  in  their  control  and 
authority  over  county  roads,  do  not  permit  departure  from  the 
procedure  fixed  by  statute :  Ritter  v.  Railroad,  6  O.  N.  P.  (N.  S.) 
161,  18  O.  D.  (N.  P.)  846. 

Section  8897.  Every  municipality  or  other  authority 
hereafter  building  a  highway  across  an  existing  railroad, 
shall  construct  it  above  or  below  the  grade  thereof,  unless 
in  the  manner  hereinafter  provided  allowed  to  build  at  grade. 
The  cost  of  such  work  shall  be  paid,  one-half  by  such  muni- 
cipality, and  one  half  by  the  company  owning  the  railroad. 
i.97  V.  546  §  3-) 

Cited;  Commissioners  v.  Traction  Co.,  75  O,  S.  548;  Railroad 
V.  Cincinnati,  76  O.  S.  481  (aflirming  Railroad  v.  Cincinnati,  4 
O.  N.  P.  (N.  S.)  .497,  17  O.  D.  N.  P.  669,  which  affrms  Cincinnati 
V.  Railroad,  4  0.  M.  P.  (N.  S)  217,  16  O.  D.  (N.  P.)  628). 

Failure  to  comply  with  the  reqtirements  of  this  statute  is 
ground  for  enjoining  a  railway  corporation  from  making  an  em- 
bankment: Ritter  v.  Railway,  6  0,  f^  P.  (N.  S.)  161,  18  O.  D.  (N. 
P.)  846. 

Section  8898.  When  it  is  desired  by  a  railroad  com- 
pany constructing  a  new  railroad,  or  in  changing  or  in  alter- 
ing the  location  of  one  heretofore  constructed,  or  by  any 
municipality  or  authority  constructing  a  new  highway  that 
the  railroad  or  highway  should  be  so  constructed  that  the 
railroad  and  highway  will  cros,i  each  other  at  tlie  same  grade 
or  if  it  is  desired  to  divert,  change  or  alter  an  existing  pub- 
lic highway,  a  petition  shall  be  presented  by  the  party 
desiring  such  construction  or  diversion,  to  the  common  pleas 
court  of  the  county  within  which  the  crossing  or  diversion 
is  situated,  and  if  it  is  a  highway  asking  for  the  right  to 
cross  a  railroad  the  railroad  company  shall  be  the  defendant. 
If  it  is  a  railroad  company  asking  for  the  right  to  cross  a 
highway,  or  divert,  change  or  alter  any  existing  public  high- 
way, in  a  municipality,  such  municipality  shall  be  the  de- 
fendant. If  outside  the  municijwlity,  the  trustees  of  the 
township  and  the  board  of  county  commissioners  of  the 
county  shall  be  the  defendants.  Summons  shall  be  served 
and  the  rule  days  and  the  rights  of  the  defendants  to  plead 
shall  be  the  same  as  in  civil  actions  in  such  court.  (99  v. 
58  §  4.) 

Cited:  Commissioners  v.  Traction  Co.,  75  O.  S.  548;  Railroad 
V.  Cincinnati,  7fi  0.  S.  4^1  (affirming  Railroad  v.  Cincinnati.  4  O.  N. 
P.  (N.  S.)  497,  17  O.  D.  (N.  P.)  689,  which  affirmed  Qncinnati 
V.  Railroad,  4  O.  N.  P.  (N.  S.)  217.  16  O.  D.  -(N.  P.)  628)  :  Rail- 
road V.  Akron,  6  O-  N.  P.  (N.  S.)  81.  18  O,  D.  (N.  P.)  231. 

Whether  the  crossing  shall  be  at  Rrade.  above  (trade,  or  below 
grade  is  a  matter  entirely  within  the  jurisdiction  of  the  common 
pleas;  and  where  the  railroad  company  has  acquired  the  right  to 
cross  by  proper  proceedings  in  the  probate  court,  the  privilege  so 
granted  is  without  reference  to  the  character  of  the  crossing  with 
reference  to  grade:  Toledo  v.  Railroad.  9  0.  C.  C.  (N.S.)  399.  19 
0.  C.  D.  656  (affirmed,  without  report,  in  Toledo  v.  Railroad,  78  O. 
S.  429.) 
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The  extension  of  a  street  at  grade  across  the  right  of  way  of 
a  railway  company  in  a  busy  manufacturing  section  of  the  city, 
in  the  immediate  vicinity  of  a  residence  district  fairly  well  built 
up  and  promising  to  be  thickly  populated  within  a  few  years,  and 
which  would  furnish  a  convenient  outlet  to  a  great  many  people 
and  therefore  a  public  necessity,  will  not  be  enjoined  because  it 
will  greatly  inconvenience  such  railwav  company  or  interfere  with 
the  reasonable  use  of  its  tracks;  Railroad  v.  Akron,  6  O.  N.  P. 
(N.  S.)  81,  18  O.  D.  (N.  P.)  231. 

Failure  to  follow  the  procedure  required  by  this  statute  is 
ground  to  enjoin  a  railway  from  making  grade  embankment: 
Ritter  V.  Railway,  6  O.  N.  P,  (N,  S.)  161,  18  O.  D.  (N.  P.)  846. 

Section  8890.  Such  petition  shall  set  forth  the  reasons  Petitiaa.  wtat 
that  are  supposed  to  make  such  change  or  alteration  neces-  *°  «<«"»"■ 
sary  or  desirable ;  and  the  court  of  common  pleas  thereupon 
shall  have  the  jurisdiction  of  the  parties  and  the  subject, 
matter  of  the  petition,  and  may  proceed  to  examine  the 
matter,  either  by  evidence,  by  reference  to  a  master  com- 
missioner Or  otherwise.  If  satisfied  that  such  construction 
is  reasonably  required  to  accommodate  the  public,  or  to 
avoid  excessive  exuense,  in  view  of  the  small  amount  of 
traffic  on  the  highway  or  railroad,  and  considering  the  future 
uses  to  which  the  highway  may  be  adapted,  or  in  view  of 
the  difficulties  of  other  methods  of  construction,  or  for  other 
good  and  sufficient  reasons,  the  court  shall  make  an  order 
or  orders  permitting  such  crossing  at  a  grade  or  diversion 
to  be  established.  In  such  order,  or  orders,  in  its  discretion, 
the  court  may  prescribe  that  gates,  signals,  watchmen,  or 
other  safeguards  shall  be  maintained  by  the  railroad  com- 
pany, in  addition  to  the  signals  and  safeguards  prescribed 
by  statute  and  all  such  orders  shall  be  binding  upon  the 
parties  and  be  observed  by  them.    (99  v,  58  §  4.) 

Cited:  Commissioners  v.  Traction  Co.,  75  O.  S.  648;  Rail- 
road V,  Cincinnati.  7fi  O.  S.  4St  (affirming  Railroad  v.  Cincinnati. 
4  O.  N.  P.  (N,  S.)  497.  17  O.  D.  (N,  P.t  68!).  which  affirmed 
Cincinnati  v.  Railroad,  4  O.  N.  P.  fN.  S.l  217,  16  O,  D.  (N.  P.l 
^8)  ;  Railroad  v.  Akron,  3  O.  N.  P.  (N.  S.)  81,  18  O.  D.  (N,  P.l 
231;  Ritter  v.  Railwav,  6  0.  N.  P.  CN.S.)  161,  18  O.  D.  (N.P.) 
846. 

Section  8900,     All  costs  and  expenses  of  the  proceed-   cosu  and  ex- 
ings  shall  be  ascertained  and  allowed  by  the  court  of  common   i«n««* 
pleas  and  be  paid  bv  such  party  as  it  decides;  or  by  it  ap- 
portioned between  the  parties,  and  may  be  collected  by  exe- 
cution out  of  such  court.     (99  v.  58  §  4.) 

Cited:  Commissioners  v.  Traction  Co.,  75  O.  S.  548:  Railroad 
V.  Cincinnati.  7B  O,  S.  4PI  faffirming  Railroad  v.  Cincinnati.  4  O.  N. 
P.  (N-  S.I  437.  17  O.  D.  (N.  P.)  689,  which  affirmed  Cincinnati 
V.  Railroad.  4  0.  N.  P.  fN.  S.)  217,  16  O,  D.  (N.  P.l  828)  ; 
Railroad  v.  Railwav,  6  O.  N.  P  fN.S.l  81,  18  O.  D..  fN.P.)  231; 
Ritter  V.  Railway,  6  O.  N,  P.  (N.S.)  161.  18  O.  D.  (N.P.)  846. 

Skction  8901.     Appeals  may  be  taken  and  error  prose-   Appemi*. 
cuted  from  the  decision  of  the  common  pleas  court  to  the 
circuit  court  in  such  proceedings,  as  in  civil  actions.    The 
decision  of  that  court  shall  he  final  and  conclusive.    In  both 
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the  common  pleas  and  circuit  courts  proceedings  brought 
hereunder  shall  be  advanced  over  other  civil  causes.  (99 
V.  58  §  4-) 

Cited:  Railroad  v.  Cincinnati,  76  O.  S.  481  (affirmed.  Rail- 
road V.  Cincinnati.  4  O.  N.  P.  (N.  S.)  497,  17  O,  D.  (N.  P.)  689. 
which  affirmed  Cincinnati  v.  Railroad,  4  O.  N.  P.  (N.  S,)  217, 
16  O.  D.   (N.  P.)  628). 

Additimui  SECTION  8902.     Nothing  in  sections  eighty-eight  hun- 

n^^  dred  and  ninety-five  to  eighty-nine  hundred  and  one  both 
inclusive,  shall  prevent  a  railroad  company  from  laying  ad- 
ditional tracks  at  previously  existing  crossings,  or  from  con- 
structing switches,  sidings  and  brunch  lines  from  their  lines 
of  road  to  a  mill,  factory,  or  other  manufacturing  establish- 
ment, or  other  industrial  plant,  or  an  elevator,  wharf  or  pier, 
or  gravel,  marl,  or  clay  bed,  or  any  mine,  or  from  laying 
additional  track  to  increase  their  yard  facilities  at  terminal 
or  other  points  across  public  highways  at  the  grade  thereof. 
Such  signposts  and  signals  shall  be  employed  for  the  pro- 
tection of  such  crossings  as  are  by  law  prescribed  for  rail- 
road crossings  of  public  highways.     (97  v.  547  §  6.) 

Where  the  proposed  crossing  is  by  a  spur  track  leadintf  to  man- 
ufacturing establishments,  commercial  houses  and  certain  docks. 
it  falls  within  the  exception  as  to  tracks  for  increasing  "yard 
facilities  at  terminals  or  other  points,"  and  the  company  has  the 
right  under  the  statute  to  cross  at  erade:  Toledo  v.  Railroad,  9  O. 
C.  C,  (N.  S,)  399,  19  O.  C.  D.  656  (affinned.  without  report,  in 
Toledo  v.  Railroad.  78  O.  S.  429). 

Hdijitgl  Section  8903.     Except  cases  in  which  the  state  rail- 

?J3fc  road  commission  finds  that  such  construction  is  impracti- 

cable, bridges,  viaducts,  overhead  roadways,  foot-bridges, 
wire  or  other  structure  hereafter  built  over  the  track  or 
tracks  of  a  railroad  or  railroads  by  a  countv.  municipality,  ' 
township,  railroad  company,  other  corporation  or  person, 
shall  be  not  less  than  twenty-one  feet  in  the  clear  from  the 
top  of  the  rails  of  such  track  or  tracks,  to  such  wire  or  other 
structure  or  to  the  bottom  of  the  lowest  sill,  girder  or  cross- 
beam, and  the  lowest  downward  proiection  on  the  bridge, 
viaduct  overhead  roadway  or  foot-bridge.     (94  v.  297  §  i.) 

Tt  is  said  in  Railwav  v.  Shook,  16  O.  C  ,C  fiR.").  9  O.  C.  D.  9,  that 
it  was  not  the  duty  of  the  railway  to  measure  the  heiftht  of  its  cars 
and  of  overhanRing  bridjres  in  order  to  ascertain  whether  the  tallest 
man  in  its  emnloy  could  safely  pass  under  such  bridge  when  stand- 
ing erect  on  the  top  of  one  of  its  cars ;  and  such  omission  is  not 
neglieence  which  will  make  the  railwa>r  corT>oration  liable  for  his 
death  if  he  is  killed  by  being  struck  against  the  bridge  while  stand- 
ing erect  on  the  top  of  one  of  the  largest  cars  of  the  railway  com- 
pany. 

Section  8904.  The  exception  in  the  next  preceding 
section  shall  not  apply  to  the  structures  therein  named  when 
built  over  the  main  tracks  of  railroads:  and  in  cases  wherein 
it  is  allowed,  the  railroad  commission  shall  file  in  its  office  a 
written  statement  of  the  facts  upon  which  it  relied  in  find- 
ing the  required  construction  impracticable.  (94  v.  2Q7>§  i.)  , 
DintizooovC-iOOgle 
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Section  8905.  In  case  of  the  rebuilding  of  bridges  or  co«t». 
the  other  structures  above  provided  for,  if  the  structure  is 
at  or  in  line  with  a  public  street  or  highway,  and  a  cross- 
street  or  streets,  the  cost  of  making  such  streets  or  highways 
conform  to  a  new  grade,  with  all  damages  to  owners  of 
property  abutting  thereon  because  of  such  change,  shall  be 
determined  and  paid,  as  follows;  The  railroad  company 
Or  its  assigns  shall  pay  all  costs  or  damages  resulting  from 
the  raising  or  building  of  its  bridges  or  structures  in  the 
line  of  a  street  or  highway  at  a  greater  height  than  hereto- 
fore was  required.  If  such  company  is  only  part  owner  of 
such  structure  it  shall  pay  its  proportionate  share  of  the 
cost  of  such  cliange  in  grade  and  damages.  Should  a  rail- 
road company,  or  its  assigns  hereafter  raise  the  grade  of 
its  track  or  tracks  under  any  of  such  structures  not  owned 
by  it,  thereby  causing  a  bridge  or  structure  to  be  put  at  a 
higher  grade  when  rebuilt,  the  company  shall  pay  all  costs 
and  damages  thereby  made  necessary,    (94  v.  297  §  i.) 

Section  8906.     Every  railroad  company,  public  or  pri-  pi„,  g^i 
vate  corporation,  or  person  building  or  permitting  to  be  built,  Jj'lj^i^ 
any  such  bridge,  viaduct,  overhead  roadway,  foot  bridge,  with  niirowi 
wire  and  other  structure,  before  proceeding  therewith,  shall  """"    ""- 
file  with  the  state  railroad  commission,  plans  and  specifica- 
tions therefor,  and  have  its  permit  for  the  erection  of  such 
structure  or  wire.     (91  v.  366  §  2.) 

Section  8907.     Observance  of  the  provisions  of  the  how  enforced, 
four  next  preceding  sections  may  be  enforced  by  an  injunc- 
tion on  complaint  of  any  person,  corporation  or  board  in- 
terested therein.    {91  v.  366  §  2.) 
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DRAINAGE. 

SBCnON. 

Skotion. 

WIS.    Temporary  irosdngs. 

8906.    Waterways  mull  bf  proiided. 

eeo».    Proceedings  to  taiotce  eomiBny  to  p 

^D,    When  prabite  judH  mar  let  work. 
SMI.    Side   of  work  tad  proeMdingi. 

MIS.    When   preceding  lectiDni   do   not   apply. 

ffllB.    \Vl|en     companj     may     build     f«,«     .1 

mi.    Feci  of  officetL 

89S0.    Forfeitures  for  not  constructing  and  re- 

FENCES. 

g»n.    Sgh^'to'uK'' culvert,    etc.,    for  <aiKle- 

ms.  FtDMi. 

BBU.    C»ttle-eu»T<)s   and   cro.MiiBi. 

wwetwy.              Section  8908. 

Except  where  the  road-bed  of  a  rail- 

road  extends  through  or  by  swamp  land,  the  company  or 
person  operating  the  road  shall  make  and  keep  open  ditches 
or  drains  along  such  road-bed  of  depth,  width,  and  grade 
sufficient  to  conduct  water  accumulating  at  the  sides  of  the 
road-bed  from  the  building  or  operation  of  the  road,  to 
some  proper  outlet.     (R.  S.  Sec.  3342.) 

This  section  requiring  railroad  companies  to  construct  and 
keep  open  ditches  of  sufficient  depth,  width  and  grade  to  conduct 
to  some  proper  outlet  the  waler  which  accumulates  along  the 
sides  of  such  roadbed  from  the  construction  or  operation  of  such 
road,  is  a  valid  statute  in  so  far  as  the  accumulation  of  water  is 
injurious  10  the  contiguous  lands  or  cli'trimeulal  to  the  public,  but 
invalid  where  such  water  is  not  injurious  to  such  lands  or  the 
public:  Railroad  v.  Keith,  67  O.  S.  219. 

General  code  8!K(9  to  8012  are  in  onilict  with  16  and  19  of 
Art.  I,  of  the  constitution  and  are  void,  for  the  reason  that  they 
attempt  lo  authorize  the  taking  of  private  property  for  private 
purposes,  and  without  due  course  of  law:  Railroad  v.  Keith,  67 
0,  S.  279. 

A  railway  is  liable  for  injury  canned  by  obstructions  to  its 
drains:   Madden  v.  Railway,  36  0.  S.  46.     ■ 

A  person  owninij  land  abutting  on  a  river  through  which  a 
creek  flows  and  empties  into  the  river,  may,  as  against  proprietors 
on  the  opposite  side  of  the  river,  change  the  channel  and  mouth 
of  the  creek  upon  his  own  land  and  for  his  own  protection  or  con- 
venience, if,  in  so  doing,  both  in  the  inception  and  execution  of 
the  work,  he  exercises  reasonable  care,  and  caution  not  to  injure  the 
rights  of  others :    Railroad  Co,  v.  Carr,  38  O.  S,  448. 

It  the  opposite  bank  of  the  rivi-r  be  subject  to  inundation 
and  overflow  in  case  of  unusual,  but  noi  imjirecedented  floods  in  the 
river,  a  chanac  in  the  channel  and  mouth  of  the  creek  can  not  be 
rightfully  made,  if  thereby,  in  the  exercise  of  ordinary  prudence 
and  foresight,  increased  danaer  of  inundation  and  overflow  or 
the  opposite  side  of  the  river  be  anticipated:  Railroad  Co.  v.  Carr, 
38  O.   S.  448. 

When  a  chaiise  in  (he  channel  and  mouth  of  a  creek  is  made 
without  fault  or  carelessness,  and  a  Icvce  on  the  opposite  bank 
is  broken  and  wa.shcd  away  by  an  unusual,  but  not  unprecedented 
flood,  whereby  the  crops  growing  on  adjacent  lands  are  destroyed, 
it  is  datnnutn  =ine  injuria,  noiwithstaniling  a  sandbar  in  (he  river 
at  the  new  mouth  of  the  creek,  caused  by  the  change  in  the 
creek,  may  have  contributed  to  tome  degree,  to  the  damage:  Rail- 
road v.  Carr,  38  O.  S.  448. 
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R^^cuvery  for  damages  to  land  by  flood  waters  can  not  be 
had  from  a  railway  company  for  negligence  in  the  construction 
of  a  bridge,  where  it  appears  that  the  flood  was  unprecedented,  and 
also  that  other  causts  to  produce  the  injury  intervened,  and  the 
building  of  the  bridge  was  therefore  not  the  proximate  cause : 
Railroad  v.   Simpson,   iL>  0.  C.  C    (N.   S.)    185. 

Where  the  mode  of  construction  of  railroad  tracks  across  a 
street  has  been  such  as  to  cause  the  drains  and  gutters  to  fill 
up  and  turn  the  surface  water  into  the  middle  of  the  street,  where 
sullies  have  formed  in  front  of  plaintiff's  property,  materially  in- 
terfering with  access  thereto,  a  continuing  nuisance  is  created, 
for  which  there  is  no  adequate  remedy  at  taw,  and  as  to  which 
an  injunction  will  lie:  Hall  v.  Railway,  U  O.  C.  C.  (N.  S.)  97, 
2<i  O.  C.  D.  718. 

The  railway  corporation  which  owns  the  railway  and  not  the 
lessee  thereof  is  subject  to  an  asscsf^ment  under  this  and  the  fol- 
lowing sections:  Railway  v.  Pausch,  35  Bull.  1. 

In  a  case  proper  for  granting  specific  performance  as  against 
the  original  party  thereto,  specihc  performance  will  be  decreed 
against  the  vendee  of  such  original  party ;  and  specific  perform- 
ance of  a  contract  for  the  maintenance  of  a  waterway  for  the 
benefit  of  a  landowner  through  whose  land  the  track  of  a  railroad 
runs  will  be  decreed  against  the  owner  of  such  road:  Bell  v. 
Railway,  3  O.  C  ai,  2  O,  C  D.  19. 

In  an  action  for  damages  by  an  abutting  property  owner 
against  a  railway  company,  based  upon  failure  of  the  company  to 
construct  and  maintain  a  ditch  and  dike  along  the  right  of  way 
granted  by  the  plaintiff  and  in  accordance  with  a  contract  entered 
uno  wht-n  said  right  of  way  was  granted,  the  question  whether 
the  building  with  the  consent  of  the  plaintiff  of  a  coimty  ditch 
over  and  along  the  ditch  in  controversy  had  not  carried  a  large 
amount  of  wattr  to  that  point  which  did  not  naturally  flow  there, 
is  one  which  should  be  submitted  to  the  jury.  Moreover,  the  con- 
siriiciion  of  a  county  diich,  over  and  along  the  ditch  which  the 
defendant  company  had  agrttd  to  open  and  maintain,  released 
the  railway  company  from  further  oliligation  under  its  contract  to 
open  and  maintain  the  ditch  alleged:  Railway  v.  Henry,  14  O.  C. 
C  (N.  S.)  97. 

Section  8909.  After  ten  days'  notice  or  request  to  a 
ticket  or  other  agent  of  the  company  or  person  operating  a 
railroad,  to  provide  stich  <lrain  or  ditch,  preferred  by  a  per- 
son authorized  to  institute  the  proceedings  hereinafter  pro- 
vided for,  if  the  rcquiretnents  of  the  foregoing  section  are 
not  complied  with,  any  owner  or  tenant  of  land  contiguous 
to  stich  railroad  aggrieved  by  such  neglect  may  give  notice 
of  the  fact,  in  writing,  to  the  probate  judge  of  the  county 
in  which  it  occurs  designating  therein  the  place  or  places  on 
such  road  where  drains  or  ditches  have  not  been  made. 
Upon  receipt  of  such  notice  the  probate  judge  shall  appoint 
a  commission,  of  three  disinterested  freeholders  of  such 
county,  who  with  the  county  surveyor,  shall  proceed  to  the 
places  designated  in  the  notice,  and,  if  upon  inspection,  it 
is  found  that  stich  requirements  are  rot  complied  with,  the 
commission  or  a  majority  thereof,  shall  report  the  fact  to 
the  judge  who  shall  keep  a  record  of  such  proceedings.  He 
also  shall  designate  a  time  within  which  such  ditches  or 
drains  shall  be  made  or  opened  and  forthwith  notify  the 
company  or  person  operating  such  road,  in  writing,  whose 
duty  it  shall  be  to  make  or  open  siKh  ditches  or  drains 
within  the  time  specified.     (R.  S.  Sec.  3343.) 
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!t  is  necessary  to  the  validiiy  of  an  assessraent  od  real  estate, 
other  than  general  taxes,  that  somewhere  along  the  line  of  the 
proceedings,  notice  be  given  to  the  owner,  and  an  opportunity  af- 
forded him  to  be  heard  in  opposition  or  defense :  Railroad  v. 
Keith.  67  O.  S.  279. 

This  section  and  G.  C.  8910,  81»11  and  8912  are  in  conftict 
with  16  and  19  of  Art.  1,  of  the  constitution  and  are  void,  for  the 
reason  that  ihey  attempt  to  authorize  the  taking  of  private  prop- 
erty for  private  purposes,  and  without  due  course  of  law;  Rail- 
road V.  Keith,  67  0.  S,  279. 

The  objection  raised  by  the  supreme  court  to  the  constitu- 
tionality of  this  part  of  this  chapter  is  two-fold.  (1)  These  sec- 
tions provide  for  constructing  ditches  and  levying  assessments, 
whether  the  accumulation  of  water  is  detrimental  to  the  public 
health,  convenience  and  welfare  or  not;  and,  (2)  that  these  sec- 
tions make  no  provision  for  a  hearin;?  upon  the  question  of  the 
necessity  of  the  improvement,  or  the  cost  thereof;  and,  of  course, 
make  no  provision  for  notice  thereof;  Railway  v.  Keith,  67  O.  S, 
279. 

Section  8910.  If  such  company  or  person  neglects 
to  comply  with  the  notification  of  the  probate  judge,  he 
shall  forthwith  give  notice  that  the  work  of  making  or 
opening  the  ditches  or  drains  will  be  let  to  the  lowest  bidder 
at  the  time  and  place  designated  in  the  advertisement. 
Such  advertisement  shall  be  for  three  consecutive  weeks, 
in  one  or  more  of  the  weekly  newspapers  published  in  such 
county.     (R.  S.  Sec.  3344-) 


It   is   necessary   to   the  validity  of   an      ___    .. 

tate  other  than  general  taxes,  Jhat  somewhere  along  the  line  of 
the  proceedings,  notice  be  given  to  the  owner,  and  an  opportunity 
afforded  him  to  be  heard  in  opposition  or  defense:  Railroad  v, 
Keith,  67  O.  S.  279. 

This  section  and  G.  C.  8nOt>.  8911  and  8912  are  in  conflict  with 
16  and  19  of  Art.  I,  of  the  constitution  and  are  void,  for  the  rea- 
son that  they  attempt  to  authorize  Ihe  taking  of  private  property 
for  private  purposes,  and  without  due  course  of  law:  Railroad 
V.  Keith,  67  0.  S.  279. 

Section  Sgri.  At  the  time  and  place  so  specified, 
such  judge  shall  sell  the  job  or  jobs  of  making  or  open- 
ing such  ditches  or  drains  to  the  lowest  bidder,  and  take 
from  him  a  sufficient  bond,  with  surety,  for  the  perfor- 
mance thereof.  Upon  its  completion  to  his  satisfaction, 
he  shall  give  the  bidder  a  certificate  therefor,  stating  the 
amount  due  for  the  work.  On  its  presentation  to  the 
auditor  of  the  county,  he  forthwith  shall  place  the  amount 
so  certified  upon  the  county  tax  duplicate,  against  the  com- 
pany, together  with  all  costs  and  expenses  for  inspection  by 
the  commission  and  surveyor,  notices,  advertisements,  sale 
of  work,  making  contract  therefor,  approval  of  the  work, 
and  other  costs,  and  interest  on  the  amount  certified  to 
be  due,  from  the  time  the  work  is  approved  until  the  amount 
can  be  collected  by  the  county  treasurer.  Such  tax  shall 
be  collected  as  other  taxes,  and  be  paid  to  the  persons 
entitled  thereto  on  the  warrant  of  the  auditor  on  the  treas- 
urer.    (R.  S.  Sec.  3345-) 
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proceedings,  notice  be  given  to  the  owner,  and  an  opportunity  af- 
forded him  to  be  heard  in  opposition  or  defense:  Railroad  v. 
Keith.  67  O.  S.  279. 

This  section  and  G.  C,  8909,  8910  and  8912  are  in  conflict 
with  16  and  19  of  Art.  I,  of  the  constitution  and  are  void,  for 
the  reason  that  they  attempt   to  authorize  the  taking  of  private 

Koperty   for  private  purposes,   and  without  due  course  of  law : 
ailroad  v.  Keith,  67  O.  5.  279. 

Section  8912.    The  probate  judge,  conunissioners,  and  fm.  of 
surveyor  shall  be  paid  for  their  services  such  costs,  fees    ■>*««"- 
and  expenses  as  are  provided  by  law  for  costs,  fees  and 
expenses  of  county  commissioners  and  others  under  pro- 
ceedings relating  to  ditches.     (R.  S.  Sec.  3346,) 

It  is  necessary  to  the  validity  of  an  assessment  on  real  es- 
tate, other  than  general  taxes,  that  somewhere  along  the  line 
of  the  proceedings,  notice  he  given  to  the  owner,  and  an  oppor- 
tunity afforded  him  to  be  heard  in  opposition  or  defense :  Rail- 
road V.  Keith,  67  O.  S.  -270. 

This  section  and  G.  C.  8909,  8910  and  8911  are  in  conflict  with 
16  and  19  of  Art.  I,  of  the  constitution  and  are  void,  for  the  rea- 
son that  they  attempt  to  atiihorize  the  taking  of  private  property 
for  private  purposes,  and  without  due  course  of  law :  Railroad  v. 
Keith,  67  O.  S.  219. 

Section  8913.  A  company  or  person  having  control  Fcdcc*. 
or  management  of  a  railroad  shall  construct  and  maintain 
in  good  repair  on  each  side  of  such  road,  along  the  line 
of  the  lands  of  the  company  owning  or  operating  it,  a 
fence  sufficient  to  turn  stock.  When  such  fence  is  con- 
structed of  barbed  wire,  or  separate  lateral  strands  not 
connected  by  interwoven  wire,  or  cross  perpendicular  wire 
not  more  than  fiften  inches  apart,  there  shall  be  securely 
fastened  to  the  posts,  at  the  top  thereof,  at  right  angles 
thereto,  at  least  one  board,  not  less  than  one  and  one- 
eighth  inches  thick  and  five  inches  wide,  and  extending  the 
entire  length  thereof.     (R.  S.  Sec.  3324.) 

I.    Cited.  4.    Degree    of    care 

II.    Duty  to  fence.  necessary, 

ril.    Liability  of  railway  for  6.    Limitation  of  ac- 

failure  to  fence.  tion. 

A.    As  to  animals.  6.    Joint  liability. 

1.  For  whose  bene-  B.    As  to  persons. 

fit.  IV.    Contributory  negligence. 

2.  Where    injury  V.    Notice, 

sustained.  VI.    Special  contract. 

3.  What   property  A.    Validity  and  effect. 

must  be  fenced.  B.    As     to     subsequent 

grantees. 


II.    Duty  to  fence. 

The  duty  to   fence  includi's   the  duty  to 

tain  fences  within  the  limits  of  municipal  corporations  as  long  as 
such  fences  do  not  ohMrurt  Ihp  street  highways  and  other  public 
grounds:  Railway  v.  McConnell,  26  O.  S.  57. 
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The   duty   to    fence   includes   the   duty   to   construct   adequate 

and  suitable  gales  in  the  fence,  if  necessary;  but  it  does  not  include 
the  duty  to  see  that  such  gates  are  kept  closed :  Megrue  v.  Lennox, 
59  0.  S.  479;  see,  to  the  same  effect,  Didman  v.  Railway,  7  O.  N. 
P.  300,  5  O.  D.  (N.  P.)  140,  31  Bull.  240. 

Inclosures  of  railroads,  as  required  by  the  act  of  March  25, 
1859  (1  S.  &  C.  331),  must  be  separate  and  distinct  from  the 
inclosures  of  adjoining  proprietors;  and  the  obli^tions  to  con- 
struct and  maintain  fences  upon  both  sides  of  railroads  imposed 
by  that  act  is  not  limited  to  owners  and  occupiers  of  adjoining 
lands,  but  extends  to  the  public  cenerally :  Railroad  v.  Stephenson, 
24  O-  S.  48. 

Under  a  former  statute  (I  S,  &  C.  3.31),  the  landowner  as  well 
as  the  railway  corporation  was  bound  to  maintain  in  proper  order 
a  fence  which  formed  the  boundary  of  an  inclosed  field:  Railroad 
V.  Sloan.  27  O.  S.  311. 

Where  a  fence,  constructed  by  an  individual  and  landowner, 
serves  as  a  partition  fence  between  a  railroad  track  and  the  inclosed 
fields  of  such  individual  owner,  but  not  so  divided  that  each  owner 
is  charged  with  maintaining  in  repair  a  distinct  portion  thereof,  the 
railroad  company  and  individual  landowner  are  each  under  equal 
obligations  to  keep  and  maintain  the  entire  fence  in  repair  until  so 
divided:  Railroal  v.  Infirmary,  32  O.  S.  566. 

If  a  railway  corporation  neglects  or  refuses  to  build  a  fence, 
as  required  by  statute,  tlic  owner  m.iv  build  it  and  recover  the  cost 
thereof  from  such  railway.  If  this  is  a  reasonable  step  to  take  in 
mitiKatinjr  claniaRfs.  it  i-;  the  dniv  of  such  owner  so  lo  do;  and  he 
cannot  omit  to  coiistrnct  siidi  fi-iR-e  iiiul  recover  from  the  railway 
corporation  damages  for  the  loss  of  pasture  during  the  time  that 
such  fence  was  not  constructed:  Millh<.n!,e  v.  Railway,  7  O,  C.  C. 
466,  4   O.  C.   D,  fi.^2. 

As  to  the  right  of  a  property  owner  to  construct  a  fence  anc 
to  recover  the  cost  therenf  from  the  railwav  corporation,  see  G.  C 
P916. 

III.      LlABlLlTV  OF  R.^ILWAV  FOR  FAILURE  TO  PEMCS. 

A.     As   to   animals. 

1.  For  whose  benelit,  W'hiTe  a  private  road  extends  acros; 
the  track  and  right  of  way  !>f  a  railroad  company,  and  connect! 
with  a  putdic  highway,  the  company  is  required  to  maintain  across 
such  private  road  suitable  fencw.  ur  provide  other  protection 
against  injuries  which  may  result  from  animals  passing  from  such 
liiRhway,  through  the  privalf  road,  ini  or  along  the  railroad  track: 
Railroad  v.  Cuninglon,  3!1  O,  S.  ni'T. 

The  ilutv  of  fcucins  ;iiid  l;ee[iini;  fenici  in  repair  is  not  limited 
or  rejtricteii  "to  the  pnilecii.iu  ;\iicl  lienciit  of  the  owners  and  oc- 
cupiers of  almttiiiH  land;  Railway  v.  Allen,  40  O.  S.  206, 

Where  animals  that  arc  breachy  or  vmruly  escape  from  an  in. 
closed  field  into  another  field  (of  iJic  same  farm)  which  abuts  or 
a  railroad,  and  between  wliieh  and  the  railroad  the  railroad  com- 
pany has  ninkvted  to  cotislnid  a  fi-noe,  as  required  by  statute,  and 
while  straying  upon  the  railroad  track  are  killed  or  injured  by 
passing  train,  their  owner  may  recover  from  the  company  for  the 
loss  or  injury,  iimvided  the  nTiinials  were  at  large  without  his 
fault,  anil  he  had  used  that  reasoiiahle  care  and  precaution  in 
restraiuiiii.'  thcni,  which  a  prudent  and  caulinus  man  would  use  who 
had  knowledge  of  their  hrcaehv  or  inirulv  character:  Railway  v. 
Howard.  4"  O.  S.  fi. 

In  iin  action  liy  the  owner,  al;,^illst  a  railroad  company,  to 
recover  ilamaKCs  resnitiiii;  from  an  injurv  to  his  cow  "by  reason 
of  the  want  of  insnfficiencv  of  fencis,"  etc.,  :is  provided  by  the 
first  section  of  the  act  of  Sfan-h  T,.  IS.VI  fS.  &  C,  .'t3n,  entitled 
■■an  act  for  inclosing  railrn;,.!';  by  feni-,-,.  .iiul  cattle  guards."  it 
appearim;  in  the  p.liLion  tl'at  the  iniurv  complained  of  was  done 
.(Uhsequenl  lo  the  i;ikinu  etfed  of  ihe  act  of  Auril  IH,  lP(i.i  (S.  & 
S.  7),  entitled,  "an  act  to  restrain  from  rnniiini;  at  large,  certain 
animals  therein  named."  it  is  -iiiiici.iit  answer  to  allege:  "That  the 
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plaintiff  did  not  live  along  the  line  of  its  said  road,  nor  was  bis 
said  cow  grazing  in  any  enclosed  field  adjacent  thereto.  That  said 
plaintiff  knowinnly,  willfull--  and  unlawfully  permitted  his  said  cow 
to  run  at  large  on  the  highways  and  uninclosed  lands  adjacent  to  the 
defendant's  said  railroad,  whereby  said  cow  went  upon  said  road 
and  was  accidentally  killed" :  Railway  v.  Methven,  21  O.  S.  586. 

It  beinf;  the  duty  of  a  railroad  company,  under  the  act  of 
March  25,  1859  (56  v.  63),  to  keep  its  road  properly  fenced,  it  does 
not  discharge  that  duty  by  contracting  with  another  party  to  per- 
form it,  if  such  performance  is  insufficient.  The  owner  of  stock 
which  has  Ci^capcd,  through  that  part  of  a  partition  fence  which 
it  was  his  duty  to  maintain,  but  without  negligence  on  his  part, 
uiKin  the  lands  of  an  adjacent  proprietor  who  had  agreed  with  the 
railroad  company  to  fence  its  road  through  his  lands,  which  he  had 
insufficiently  done,  and  thence,  because  of  such  insufficient  fences 
upon  the  railroad  track  where  the  stock  was  killed  by  a  train,  may 
recover  from  such  railway  unless  its  agents  managing  the  train 
used  more  than  ordinary  care  to  prevent  the  injury: 'Gill  v.  Railway, 
27  O,    S,  240. 

Where  cattle  running  at  larp;e,  without  the  fault  of  the  owner, 
enter  the  inclosed  field  of  another  person,  through  which  a  rail- 
road pasj^es.  and  thence  go  upon  the  track  of  the  road  by  reason 
of  the  want  of  fences  which  it  was  the  duty  of  the  railroad  com- 
pany to  have  constructed  so  as  to  separate  the  railroad  from  the 
adjacent  lands,  such  owner  is  not  Enil'y  under  the  act  of  April  7, 
1P65  (S.  &  S,  .^73),  of  contributing,  by  his  own  wrong,  to  an 
injury  done  bv  a  passing  train  to  his  cattle  while  upon  the  railroad: 
Railrnsd  v.  Stephenson,  24  O.   S.   4R 

2.  Where  injury  sustained.  The  liability  of  a  railroad  com- 
pany under  this  section,  to  respond  in  damages  for  injuries  to 
slock  in  cnnsequence  of  its  neglect  to  construct  and  maintain  a 
sufficient  fence  on  each  side  of  its  road,  is  limited  to  loss  or  in- 
juries occurring  upon  its  own  right  of  way.  Accordingly,  a  rail- 
road company  is  not  liable  for  stock  which  has  entered  upon  its 
right  of  wav  by  reason  of  its  failure  to  fence,  and  has  crossed  to 
Ihe  right  of  way  of  another  railroad  company  where  such  stock 
is  killed:  Railway  v.  Pliillipps,  81  0.  S,  453. 

A  railway  corporation  is  liable  for  injuries  caused  by  failure 
to  maintain  adequate  fences;  and  accordingly  a  railway  corporation 
which  maintains  no  fence  between  its  road  and  that  of  another  cor- 
portirm.  whose  right  of  way  runs  parallel  to  and  adjoining  its  own, 
IS  liable  for  sttick  with  strays  across  the  land  of  the  adjoming  cor- 
poration and  is  killed  ui)nti  its  tracks,  although  the  adjoining  cor- 
poration maintains  a  sufficient  fence  upon  the  opposite  side  of  its 
right  of  way:    Hall  v.  Railw.iy,  14  O.  D.   (N,P.)  74. 

3.  What  property  must  be  fenced.  This  statute  refers  only 
to  the  road  and  the  right  of  way;  and  not  to  other  property 
belonging  to  the  railway:  Railway  v.  King,  68  O.  S.  210. 

4.  Degree  of  care  necessary.  In  an  action  against  a  railway 
company  to  recover  damages  for  killing  live  stock,  the  plainlifE 
must  prove  affirmatively  that  want  of  ordinary  care  on  trie  part 
of  the  company  or  its  employes  caused  the  mjury :  Railroad  v. 
McMillan,  37  O.  S.  boi. 

This  section  is  to  be  reasonably  construed ;  and  where  damage 
results  from  defects  (occurring  without  the  fault  or  neglect  of 
the  company)  in  an  otherwise  sufficeint  fence,  there  is  no  liability: 
Railroad  v.  Schultr.  43  O.  S.  270. 

The  fact  that  an  animal  was  killed  on  the  right  of  way  of  a 
railway  corporation  does  not  raise  the  inference  that  such  animal 
was  killed  by  the  negligence  of  the  railway  corporation  or  its 
employes:  Railroad  v.  McMillan,  37  O.  S.  554. 

The  provisions  of  the  act  of  April  18,  1874  (71  O.  L.  85), 
relating  to  the  inclosing  of  railroads  by  fences  and  cattle  guards, 
applied  to  all  railroads  then  in  operation  and  unfenced,  and  ex- 
tended the  time  within  which  such  railroads  were  required  !o  be 
fenced  for  the  period  of  six  months  after  the  date  of  the  passage 
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of  the  act;   and  until   the  time  thus   extended  bad   elapsed,   no 

liability  for  an  injury  to  trespassing  animals  arose  from  the  failure 
to  construct  such  fence :  Railroad  v.  McEIroy,  35  O.  S.  147. 

In  ait  action  to  recover  damages  resulting  to  domestic  animals 
from  the  failure  nf  a  railroad  company  to  construct  and  maintain 
good  and  sufficient  fences  along  the  line  of  its  road,  as  required 
by  the  act  of  April  26,  1871  (68  v,  78),  the  facts  upon  which  the 
company's  liability  depends  must  be  stated  in  the  petition,  and  if 
not  admitted,  must  be  established  by  the  proof:  Railroad  v.  Wilson, 
31  O.  S.  555. 

An  allegation  that  the  defendant  was,  by  law,  bound  to  fence 
and  inclose  the  railroad,  tenders  an  immaterial  issue,  and  is  not 
to  be  taken  as  true  because  not  denied :  Railroad  v.  Wilson,  31 
0.  S.  555. 

The  servants  of  a  railroad  company,  operating  its  train,  are 
bound  to  use  ordinary  care  to  avoid  injury  to  domestic  animals 
trespassing  on  the  railroad.  Where  such  trespassing  animals  were 
killed  by  a  train,  if  the  servants  of  the  company  having  the  train 
in  charge,  by  the  exercise  of  ordinary  care,  and  having  due  r«ard 
to  their  duties  for  the  safety  of  the  persons  and  property  in  their 
charge,  could  have  seen  such  animals  on  the  track  in  time  to  have 
saved  them,  it  was  their  duty  to  have  done  so ;  and  for  their 
negligence  in  this  respect,  when  the  owner  is  not  guilty  of  con- 
tributory negligence,  the  company  will  be  liable:  Railroad  v.  Smith, 
22  O.  S.  227. 

A  railway  corporation  may  make  use  of  its  realty  to  the  same 
extent  that  any  other  owner  of  realty  might;  although  it  must 
exercise  due  care  to  avoid  doing  unnecessary  damage  to  others: 
Railroad  v.  Lawrence,  13  O.  S.  66. 

The  fact  that  the  rate  of  speed  at  which  trains  are  run 
renders  injury  to  trespassing  cattle  more  likely,  does  not  make  't 
improper  for  railway  to  run  at  such  rate  of  speed :  Railway  v. 
Lawrence,   13  O.   S.  66, 

In  an  action  to  recover  damages  from  a  railroad  company 
for  the  killing  of  plaintiff's  horses,  by  means  of  negliftence  of 
the  servants  of  the  company  in  the  running  and  management  of  a 
locomotive  and  train,  the  engineer  in  charge  of  the  locomotive  at 
the  time  of  such  killing,  who  saw  the  horses  when  they  came 
upon  (he  track,  who  is  shown  to  be  acquainted  with  the  business 
of  running  railroad  locomotives  and  trains,  and  has  been  engaged 
in  such  business  for  five  years,  is  competent  to  testify,  as  an  expert 
upon  questions  in  respect  to  the  management  of  locomotives  and 
trains,  and  to  give  an  opinion  whether,  in  view  of  the  distance 
between  the  engine  and  the  horses,  when  the  latter  came  upon  the 
track,  it  was  possible  to  avoid  the  injury  complained  of:  Railroad 
V.  Bailey.  11  O.  S.  333. 

The  operators  of  a  railroad  train  have  an  unqualified  right  to 
carry  a  headhght  upon  the  train  at  night,  when  necessary  for  the 
safety  of  the  lives  and  property  embarked  upon  the  train ;  and  it 
is  error  to  instruct  a  jury  that  such  right  depends  upon  its  exercise 
not  endangering  cattle  that  stray  upon  the  track :  Railroad  v. 
Schruyhart,   10  O.   S.   116. 

The  paramount  duty  of  a  conductor  of  a  train,  is  to  watch 
over  the  safety  of  the  persons  and  property  in  his  charge,  subject 
to  which,  it  is  his  duty  to  use  reasonable  care  to  avoid  unnecessorj' 
injury  to  animals  straying  upon  the  road  :  Railroad  v.  Elliot,  4  O.  S. 
474 :    see,  to  the  same  effect,  Kerwhacker  v.  Railroad,  3  O.   S.  172. 

If  the  employes  of  a  railway  corporation  discover  Stray  cattle 
upon  the  track,  it  is  their  duty  to  stop  the  train  so  as  to  avoid 
injuring  them,  if  this  can  be  done  without  undue  injury  to  the 
train:  Railway  v.  Slater,  1  O.  S.  U.  138,  24  Bull.  2. 

If  animals  trespass  upon  the  track  of  a  railway  corporation 
without  the  fault  of  the  owner  thereof,  the  railway  must  exercise 
ordinary  care  to  avoid  injuring  them:  Railwav  v.  Weisel,  65  O.  S. 
155;  see.  to  the  same  effect,  Cranston  v.  Railway.  12  Dec.  Rep.  97 
1  H.  193. 

An  averment  in  a  petition  that  the  railway  corporation  did 
not  maintain  a  suitable  fence  is  not  supported  by  evidence  which 
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shows  ihat  the  cattle  entered  the  right  of  way  through  a  gate  which 
was  left  open  carelessly,  there  being  no  evidence  to  show  that 
such  gate  was  constructed  improperly  or  was  out  of  repair  i  Megruc 
V.  Lennox,  59  O.  S.  479. 

Unless  violation  of  a  statutory  duty  is  shown,  the  evidence 
must  show  that  the  employes  of  the  railway  corporation  were 
euilt^  of  negligence,  in  order  to  render  such  corporation  liable 
for  injury  to  stock  upon  the  right  of  way:  Didnian  v.  Railway, 
7  O.  N.   P,  380,  5  O.  D.   (N.  P.)    HO. 

The  fact  that  a  railway  corporation  has  constructed  a  suit- 
ablt  fence  relieves  it  from  liability  for  injury  to  stock  upon 
its  right  of  way,  unless  it  was  guilty  of  negligence ;  Didman  v. 
Railway,   7   O.   N.   P.  380,  5   O.   D.    (N.   P.)    140. 

The  fact  that  a  third  person  injures  a  fence  constructed  by  a 
railway  is  said  not  to  make  it  liable,  as  a  matter  of  law,  ; 

r..  : : j  .. j,  defect;  Didman  v.  Railway,  7  O 

40. 

I  for  damages  to  stock  brought  against 
a  railroad  company  on  the  ground  of  negligence  in  failing  to  main- 
tain a  fence  between  the  company's  right  of  way  and  the  land  of 
the  plaintiff,  the  defense  interposed  is  that  in  the  condemnation 
proceeding  by  which  the  company's  right  of  way  was  acquired,  the 
expense  of  fencing  was  taken  into  account  by  the  jury,  and  included 
in  the  verdict  and  the  company,  to  sustain  such  defense,  gives  in 
evidence  the  record  of  the  proceeding,  and  the  record  is  silent  on 
the  subject,  no  presumption  arises  that  the  matter  of  building:  and 
maintaining  fences  along  the  line  of  the  railroad  was  considered, 
and  compensation  to  the  owner  therefor  awarded  in  the  verdict; 
Railroad  v.  Hoffhines.  46  O.  S.  643, 

A  railway  corporation  is  not  liable  for  an  injury  which  does 
not  result  from  its  neghgence;  and  the  fact  that  the  injury  occurred 
and  that  it  was  negligent  does  not  impose  liability  on  it,  if  such 
injury  could  not  have  been  prevented  by  the  use  of  due  care: 
Railroad  v.  Bailey,  11  O.  S.  333. 

5.  Limitation  of  action.  An  action  against  a  railroad  companr 
to  recover  damages  for  killing  or  injuring  a  domestic  animal  whicn 
had  strayed  upon  its  track,  and  was  killed  or  injured  without  fault 
or  negligence  of  the  railroad  company  in  operating  its  train,  but 
solely  by  the  neglect  to  fence  the  road  as  required  by  law,  is 
founded  upon  a  "liability  created  by  statute,  other  than  a  forfeiture 
or  penalty,"  and  is  barred  in  six  years;  Seymour  v.  Railway,  41 
O.  S.  12. 

An  action  for  the  common  law  liability  for  negligently  killing 
cattle  by  a  railroad  company  is  barred  in  four  years,  and  an  action 
tor  liability  created  by  this  section  is  barred  in  six  years :  Roice  v. 
Railway,  5  0.  N.  P.  (N.  S.)  7.  17  0.  D.  (N.  P.)  BOS. 

6.  Joint  liability.  Of  one  railway  company  makes  use  of  the 
track  of  another,  the  two  are  liable  jointly  for  damage  caused  by 
failure  to  fence :  Bcrchold  v.  Railway,  4  Dec.  Rep.  327,  1  Qev.  L. 
Rep.  314. 

B.  As  to  persons.  The  fence  retiuired  by  this  section  is  one 
sufficient  to  turn  stock ;  and  this  section  does  not  require  railroad 
companies  to  fence  against  persons ;  Railway  v.  Liidtke,  (9  O.  S. 
384. 

As  to  the  duty  imposed  upon  a  railway  corporation,  with 
reference  to  human  beings  in  case  of  the  absence  of  a  fence,  see, 
also,  Devereaux  v.  Thornton,  4  Dec.  Rep.  449,  2  Qev.  L.  Rep.  177,  4 
Bull.  355  (affirmed  by  supreme  court,  without  report,  Devereaux 
V.  Thornton,  10  Bull.  266), 

The  design  of  the  act  of  April  18,  1874,  requiring  railroads  to 
fence  their  roads,  was  not  only  to  protect  the  property  of  adjoining 
owners,  and  prevent  cattle  and  other  domestic  animals  from  en- 
dangering themselves,  hut  also  to  guard  the  lives  of  passengers  that 
would  be  put  in  peril  by  animals  getting  upon  the  track;  Hall  v. 
Railway,  14  O.  D.  (N.  P.)  74. 

^^here  a  railroad  company  h:is  tor  a  long  time  permitted  the 
public,  including  children,  to  travel  and  pass  habitually  over  its 
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road  at  a  given  point  without  objection  or  hindrance,  it  should, 
in  the  operation  of  its  trains  and  management  of  its  road,  so  long 
as  it  acquiesces  in  such  use,  be  held  to  anticipate  the  continuance 
thereof  and  is  bound  to  exercise  care,  having  due  regard  to  such 
probable  use,  and  proportioned  to  the  probable  danger  to  persons 
so  using  its  road:     Harriman  v.  Railway,  45  O.  S.  II. 

IV.      CONIWBXJTORY    HEGUGENCE. 

Where  it  is  shown  that  the  owner  was  bound  by  contract,  with 
the  company,  to  maintain  a  gate  placed  by  him  for  his  convenience 
in  the  fence  dividing  his  land  from  tbat  of  the  company's  rigbt  of 
way,  and  the  animals  get  upon  the  track  by  reason  of  the  neglect 
of  the  owner  to  perform  that  duty,  liability  on  the  part  of  the 
company  arises  only  when  it  is  shown  that  the  injury  resulted  from 
the  intentional  act,  or  gross  carelessness  of  those  operating  the 
train:  Railroad  v.  Weisel,  55  0.  S,  155  (approving  and  following 
Railway  v.  Smith.  2S  O.  S.  124). 

Where  the  railroad  company  is  proceeding  to  repair  or  re- 
build a  defective  fence  along  the  line  of  its  right  of  way  and  upon 
the  line  where  the  fence  has  always  been,  and  the  adjoining  land- 
owner orders  the  company's  employes  off  the  premises  and  notified 
the  company  to  stop  work,  claiming  that  the  line  of  the  old  fence  is 
not  the  true  line,  and  the  adjoining  proprietor  continues  to  use  his 
land  as  pasture,  knowing  that  the  fence  is  defective  and  dangerous, 
without  revoking  or  modifying  hi;  warning  to  the  company  or  doing 
anything  (o  determine  the  true  line,  and  his  horse  is  then  injured 
by  becoming  entangled  in  the  loose  barbed  wire  of  the  defective 
fence,  he  cannot  recover  for  the  injury  to  the  animal,  because  his 
own  conduct  has  proximately  contributed  to  bring  about  the  con- 
ditions which  resulted  in  the  injury:  Railroad  v.  Mcllyar,  77 
O,  S.  391. 

If  by  special  contract,  the  railway  corporation  is  botind  to  keep 
a  fence  in  good  condition,  and  such  liability  is  also  imposed  by 
statute,  a  property  owner  who  turns  hogs  into  an  adjoining  field 
with  full  knowledge  of  such  defects  in  the  fence,  is  not,  by  reason 
thereof,  guilty  of  contributory  negligence ;  and  he  may  recover  if 
such  hogs  pass  through  such  defective  fence  upon  the  right  of  way 
and  ate  there  killed ;  Railroad  v.  Scudder,  40  O.  S.  173. 

Under   the  present  form  of  this   statute,   a   railroad  company, 
'  which   has   neglected   to   keep   a   fence   at   the   side   of   its   track   in 

sufficient  repair,  is  liable  to  the  owner  of  live  stock  injured  by  rea- 
son of  such  neglect;  notwithstanding  the  fact  that  the  owner  pas- 
tured such  live  stock  on  adjacent  lands  with  knowledge  of  the 
insufficiency  of  the  fence.  By  the  terms  of  the  statute,  the  duty 
of  maintaining  the  fence  in  sufficient  repair  is  imposed  tipon  the 
company,  and  it  can  not  escape  responsibility  by  showing  that  it 
had  no  notice  of  the  actual  condition  of  the  fence:  Railway  v. 
Smith    38  O.  S,  410. 

Under  an  earlier  form  of  this  statute,  a  fence  between  a 
railway  and  land  of  a  private  owner  was  regarded  as  a  parti- 
tion fence;  and  if  the  landowner  knew  that  such  fence  was  in- 
sufficient, and  omitted  to  repair  it,  turned  his  stock  into  a  field 
which  it  inclosed,  and  by  reason  of  such  insufficiency  the  stock  was 
killed  upon  the  track  without  the  fault  of  the  company  in  running 
its  trains,  the  landowner  was  guilty  of  such  contributory  neg- 
ligence as  would  prevent  a  recovery  by  him :  Railroad  v.  Sloan,  27  O. 
S.  341  (following  Railway  v.  InfVrmary,  32  0-  S.  5«6). 

In  an  action  brouaht  by  a  private  person  to  recover  damages 
for  the  violation  of  a  dulv  imposed  upon  the  defendant  by  statute, 
it  is  a  competent  and  sufficient  defense  to  show  (unless  precluded 
from  so  doini;  by  the  terms  of  llic  statute  or  by  clear  implica- 
tion arising  therefrom),  that  the  plaintiff  by  his  own  negligence 
contributed  In  the  iniuries  cnmplriincd  of.  and  it  matters  not,  as 
to  such  defense  whether  the  contributory  negligence  of  the  plain- 
tiff arose  from  the  violation  on  his  pari  of  a  duty  imposed  upon 
him  by  statute  or  a  common  law  duly:  Railway  v,  Methven,  21 
O.  S.  586. 
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Where  Ihe  owner  of  land  throiiffh  which  »  railroad  passes, 
agrees  to  fence  his  land  from  the  railroad  track,  and  he  fails  to 
do  so,  and  on  account  of  the  insufficient)-  of  such  fence  his  horses, 
which  are  pastured  in  an  adjacent  field,  stray  upon  the  track  and 
are  killed,  in  such  case  he  is  a  wrongdoer,  and  therefore  not  en- 
titled to  demand  Ihe  same  degree  of  care  as  ihou'jh  he  did  not 
occupy  that  position :  Railrcad  v.  Waterson,  4  O.  S.  Hi. 

If  the  properly  owner  knows  that  the  fence  is  defective,  and 
it  can  be  repaired  at  small  expense,  his  remedy  is  to  repair  the 
fence  and  recover  the  cost  thereof  from  the  railway  corporation, 
under  G.  C.  8!I16:  and  he  can  not  Increase  damages  by  omitting 
or  refusing  to  make  such  repair:  Millhouse  v.  Railway,  7  O.  C.  C. 
4Cfi,  4  O.  C.  D.  682. 

V.    Notice,  . 

As  a  general  rule  a  railway  engineer  is  not  chargeable  as  a 
matter  of  law  with  knowledge  of  a  break  in  the  fences  along  the 
line  of  the  road  through  which  the  cattle  may  stray  upon  the  track 
and  where  after  discovering  that  cattle  are  upon  the  track,  he  does 
all  that  a  man  of  ordinary  prudence  would  do  to  avoid  an  acci- 
dent, it  can  not  be  charged  that  the  derailment  which  followed  and 
resulted  in  his  injury  and  death  was  due  to  his  contributory  neg- 
ligence: Isley  V.  Railroad,  5  O.  C,  C,   (N.  S.)  6fi9,  17  O.  C.  D.  785. 

VI.    Special  Contract. 

A.  Validity  and  effect.  Where  domestic  animals  are  Injured 
by  a  railroad  train  while  trespassing  upon  the  track  of  the  com- 
pany, and  the  owner  of  the  animals  is  free  from  negligence  con- 
tributing to  their  injury,  the  company  will  be  liable  for  a  failure 
on  the  part  of  those,  operating  the  train  to  exercise  ordinary  care 
to  avoid  injury;  but  if  the  owner  was  bound,  by  contract  with 
the  company,  to  maintain  a  gale  placed  by  him  for  his  conven- 
ience in  the  fence  dividing  his  land  from  that  of  the  company's 
right  of  way.  and  the  animals  get  upon  the  track  by  reason  of  the 
ncjlcct  of  Ihe  owner  to  perform  thai  duty,  liability  on  the  part 
of  the  company  arises  only  when  it  is  shown  that  the  injury  re- 
sulted from  the  intentional  act,  or  gross  carelessness  of  those 
operatinif  the  train ;  Railroad  v.  Weisel,  55  O.  S.  155  (approving 
and   following  Railway   v.   Smith.  26   O.   S.   124). 

General  Code  8918,  which  provides  that  "the  provisions  of 
the  five  preceding  sections  relating  to  fences  and  private  cross- 
ings shall  not  apply  to  any  case  in  which  compensation  for  build- 
ing a  fence  or  private  crossing  has  been  or  may  hereafter  be  taken 
into  consideration,  and  estimated  as  a  part  of  the  consideration  to 
be  paid  for  the  right  of  way,  so  far  as  Ihe  fence,  or  right  to  pri- 
vate crossing,  has  been  or  may  he  settled  or  paid  for,"  it  was 
held  that  where  stock  of  a  third  person  gets  upon  the  track  of  a 
railroad  company  by  reason  of  .such  fences  not  being  huill  by 
the  landowner,  the  company  is  not,  in  the  absence  of  negligence 
in  rnnning  its  trains,  liable  to  the,  owner  for  injury  to  them. 
The  duty  of  the  companjr  is.  In  such  case,  to  use  ordinary  care 
and  prudence  to  avoid  injuring  the  animals:  Railway  v.  Wood,  47 
O-  S.  431, 

Where,  in  an  action  for  damages  to  stock,  brought  against 
a  railroad  company  on  the  ground  of  negligence  in  failing  to 
maintain  a  fence  oetween  the  company's  right  of  way  and  the 
land  of  the  plaintiff,  the  defence  interposed  is  that  in  the  con- 
demnation proceedings  by  which  the  company's  right  of  way  was 
acquired,  the  expense  of  fencin.g  was  taken  into  account  by  the  jury, 
and  included  in  the  verdict  and  the  company,  to  sustain  such  de- 
fense, gives  in  evidence  the  record  of  the  proceedini.  and  the  rec- 
ord is  silent  on  the  subject,  no  presumption  arises  that  the  mat- 
ter of  building  and  maintaining  fences  along  the  line  of  the  rail- 
road was  considered,  and  compensation  to  the  owner  therefor 
awarded   in  the  verdict;   Railroad   v,   Hoffhines,   46   0.   S.   643. 

A  landowner  agreed  with  a  railroad  company  to  keep  a  line 
of   fence   in   repair.     The   company,   in    order   to    rebuild    a   bridge 
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removed  a  portion  of  tile  fence  and  replaced  it  by  a  fence  of  a 
difTerent  i-haracter.  The  latter  was  accepted  by  the  landowner 
as  an  inclosing  fence  to  his  fields,  then,  in  law,  it  became  the  duty 
of  the  landowner  lo  keep  the  same  in  repair,  and  he  is  without 
remedy  where  his  stock  is  killed  by  neglect  to  make  such  repairs, 
unless  ihe  killing  was  caused  by  negligence  in  running  the  train: 
Railway  v.  Heisfcell,  38  O.  S.  666. 

Where  the  owner  of  land,  through  which  a  railroad  runs, 
agrees  with  the  railroad  company,  for  a  valuable  consideration, 
to  build  and  keep  up  good  and  sufficient  fences  on  both  sides  of 
the  road  through  his  lands,  and  fails  to  do  so,  and  on  account 
of  the  insufficiency  of  such  fences  his  animals  stray  upon  the  track 
and  are  injured,  he  is  not  entitled  to  recover  for  such  injury,  al- 
though (he  insufficiency  of  the  fences  was  caused  by  casualty  and 
without  negligence  on  his  part,  unless  such  injury  is  shown  to 
have  been  intentional,  or  the  result  of  gross  carelessness  on  the 
part  of  the  agents  and  servants  of  the  company ;  Railway  v.  Smith, 
2(i  0.  S.  124. 

Under  the  act  of  March  25,  1859  (56  v.  62),  where  the  owner 
of  lands  adjacent  lo  a  railroad,  constructed  and  maintained  a  good 
and  sufficient  fence  inclosing  his  own  lands,  in  such  manner  that 
it  could  be  made  to  answer  the  purpose  of  inclosing  the  railroad 
also,  the  fact  that  compensation  was  not  paid  for  the  right  of 
way  through  such  lands,  did  not  prevent  the  company  from  joining 
its  fences  to  the  fence  constructed  by  such  landowner,  so  as  to 
inclose  its  road;  and  where  the  railroad  company  was  already  in- 
closed by  such  joining  of  fencing,  iio  additional  fence  need  be 
constructed  between  Che  railroad  and  such  inclosed  lands:  Hax- 
ton  V.   Railway,  2l>  O.  S.  214. 

Where  the  owner  of  land,  by  his  written  contract,  agreed  to 
give  to  a  railroad  company  the  pereptual  right  of  way  through  the 
same,  at  a  stipulated  price  which  was  paid  to  him,  with  a  pro- 
vision in  the  contract  that  when  the  road  should  be  completed 
the  company  should  fence  the  same,  it  was  held  that  after  the 
road  is  completed,  the  owner  of  the  land  can  not,  upon  failure  to 

Sat  the  fence  up,  ejects  the  company  from  the  land:  Hornback  v. 
;ailroad,  20  O.  S.  81. 

A  railway  company  having  sold  a  portion  of  its  right  of  way 
on  its  south  side,  to  a  second  company,  which  has  bought  ad- 
ditional right  of  way  from  the  landowners  on  the  same  side,  for 
the  purpose  of  constructing  thereon  a  parallel  railroad,  and  the 
maintenance  of  a  fence  between  the  two  roads  becoming  imprac- 
ticable, a  contract  was  entered  into  between  the  two  company,  by 
which  the  second  company  agreed  lo  keep  up  and  maintain  law- 
ful fence  on  the  south  side  of  the  dividin,r  hne  between  the  two 
railroads ;  and  the  second  company  entered  into  a  contract  with 
the  owner  of  an  abutting  field,  whereby  he  bound  himself  to  erect 
and  maintain  a  sufficient  fence  betwetn  said  field  and  said  par- 
allel road,  it  was  held  that  the  second  company  and  the  owner 
of  said  field  having  neglected  to  keep  up  a  sufficient  fence  to  turn 
stock,  between  said  field  and  the  railroad,  the  first  company  was 
not  relieved  from  liability  for  injury  by  one  of  its  passing  trains 
to  animals  whose  owner  was  a  stran:^er  to  said  contracts,  and 
which,  without  their  owner's  fault,  had  strayed  from  an  adjoining 
pasture  into  said  field,  and  thence  through  said  insufficient  fence 
upon  its  track :    Railway  v.  Allen,  40  O.  S.  206. 

B.  As  to  subsequent  grantees.  Where  a  railway  company 
makes  a  deed  poll  of  land  in  fee,  along  which  its  right  of  way  is 
located,  "subject  to  the  condition  Ihat  the  said  grantee,  his  heirs 
and  assigns,  shall  make  and  maintain  good  and  sufficient  fences  on 
each  side  of  the  right  of  way  of  the  railway  as  now  located  and 
built, which  condition  and  ohliuation  shall  be  perpet- 
ually binding  on  the  owners  of  the  land,"  it  was  held  that  the 
grantee,  by  accepting  ibe  deed,  will  be  deemed  lo  have  entered 
into  an  express  undertakin^f  to  perform  the  condition  contained 
in  the  deed,  and  such  undertaking  will  run  with  the  land,  and 
become  obligatory  upon  a  subsequent  owner  by  purchase  from  the 
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grantee  of  the  company;  and  that  after  the  grantee  of  the  company 
has  ceased  to  be  the  owner  of  the  land,  by  conveying  the  same  in 
fee  to  another,  the  company  will  not  have  a  right  of  action  against 
its  grantee,  for  non-performance  of  the  condition  to  make  and  main- 
tain fences  between  the  right  of  way  and  the  land  sold:  Hickey  v. 
Railway,  51  O.  S.  40. 

Where  it  is  stipulated  in  a  deed  poll  that  the  grantee,  his 
heirs  and  assigns,  shall  build  and  perpetually  maintain  a  fence  on 
the  line  between  the  land  granted  and  other  lands  owned  by  the 
grantor,  and  the  parties  to  such  deed,  at  the  time  of  its  execu- 
tion, contemplate  the  subdivision  of  the  granted  premises  into 
buildini^  or  town  lots,  and  their  subsequent  sale,  the  burden  of 
maintaining  such  fence  will  not  attach  to,  or  run  with,  lots  which 
do  not  abut  on  the  line  of  the  proposed  fence  :  Walsli  v.  Barton, 
24  O,  S.  28. 

A  land  owner  conveyed  to  a  railroad  company  a  right  of  way 
over  his  lands,  and  covenanted  for  himself,  his  heirs,  and  assigns, 
to  erect  and  maintain  a  fence  on  each  side  of  the  ri^ht  of  way, 
and  reserve  the  riEhf  to  pass  and  repass  over  the  same  in  such 
way  and  at  such  times  as  would  not  interfere  with  the  running 
of  railroad  trains,  and  afterward  conveyed  the  land  in  fee:  and  in 
an  action  by  a  tenant  of  the  grantee  a^inst  the  company  for  kill- 
ing his  horse,  which  strayed  onto  the  railroad  track  from  the 
land,  because  no  fence  had  ever  been  erected,  it  was  held  that  the 
covenant  ran  with  the  laud,  and  affected  alike  the  grantee  and  his 
tenant,  and  that  the  tenant  coidd  derive  no  advantage  from  its 
breach,  and  that  he  could  not  claim  from  the  railroad  company  a 
higher  degree  of  care  to  avoid  injury  to  his  horse,  being  on  the 
track  Ihrouifh  the  land,  than  if  the  covenant  had  been  kept: 
Easter  v.  Railroad,  14  O.  S.  48. 

.\  covenant  whereby  the  owner  of  really  agrees  to  maintain 
a  fence  between  his  land  and  the  railway  does  not  run  with  the 
land  so  as  to  bind  his  grantee,  unless  such  grantee  has  notice 
thereof ;  and  the  fact  that  the  railway  uses  and  occupies  its  right 
of  way  docs  not  amount  to  constructive  notice  of  such  covenant : 
Railway  v.  Bosworth,  46  O.  S.  81  (affirming  Bosworth  v.  Railway, 
I  O.  C.  C  69,  1  O.  C.  D.  42. 

If  the  owner  of  realty  for  a  valuable  consideration  covenants 
to  maintain  the  fences  on  both  sides  of  the  railway,  his  grantee 
can  not  recover  from  the  railway  the  cost  of  constructing  or  main- 
taining such   fences:  Warner  v.  Railroad,  31   O.  S.  265. 

A  covenant  on  the  part  of  a  railway  corporation  to  construct 
and  maintain  fences  is  a  covenant  which  runs  with  the  land;  and 
the  vendee  of  the  original  owner  of  the  realty  may  maintain  an 
action  there  against  the  vendee  of  the  railway  corporation.  The 
fact  that  the  original  railway  did  not  built  such  a  fence  does 
not  prevent  its  vendee  from  being  liable,  since  the  covenant  was 
a  continuing  one:  Huston  v.  Railway,  31  O.  S.  235. 

Section  8914.  Before  operating  siicti  road,  such  com-  , 
pany  or  person  shall  maintain  at  every  point  where  a  pitb-  ■ 
lie  road,  street,  lane  or  highway  used  by  the  ptiblic,  crosses 
such  railroad,  safe  and  sufficient  crossings,  and  on  each  side 
of  such  crossings  cattleguards  sufficient  to  prevent  domestic 
animals  from  goin?  upon  such  railroad;  and  such  com- 
pany or  person  shall  be  liable  for  all  damages  sustained  in 
person  or  property  by  reason  of  the  want  or  insufficiency 
of  such  fence,  crossing  or  cattle-guard,  or  neglect  or  care- 
lessness in  the  construction  thereof,  or  in  keeping  them  in 
repair.     CR.  S.  Sec.  3324.) 

Cited:  Railroad  v.  Defiance,  52  O.  S.  262  (affirming  Rail- 
road V,  Defiance,  10  O  C,  C  27.  8  O.  C.  D,  TW.  and  affirmed  in 
Railroad  v.  Defiance,  167  U.  S.  88.  10  O.  F.  D.  480) ;  Railroad  v. 
Brown,  Ifi  O.  C.  C.  269  9  O.  C.  D.  37. 
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Tliis  section  refers  only  to  the  road  and  the  right  of  way  of 
the  railway ;  and  not  to  its  other  lands ;  Railroad  v.  Kinz,  68  O. 
S.  210. 

The  phrase  "Before  operating  such  road"  shows  that  this 
section  applies  to  cases  in  which  the  railway  is  built  after  the 
highway  is  built:   Railway  v.  Troy,  68  O.  S.  510. 

A  reasonable  construction  of  this  statute  requires  an  ex- 
ception where  the  proper  management  of  the  railway  makes  a  sta- 
tion and  a  yard  connected  therewith  necessary  for  public  advan- 
tage. In  such  CISC,  it  is  not  necessary  to  construct  cattle  guards 
where  streets  or  roads  cross  such  yard ;  but  the  railway  corpora- 
tion must  then  construct  cattle  guards  at  the  point  which  is  near- 
est to  the  hii;hway  and  .<io  far  away  as  not  to  interfere  with  the 
necessities  of  the  railway  corporation  and  the  genera!  public: 
Railroad  v.  Newbrander,  40  O.  S.  15 ;  see.  also,  Pierce  v.  An- 
drews. 13  O.  C.  C,  513,  7  O.  C.  D.  105. 

In  order  to  complete  the  exception  written  by  the  supreme 
court  into  the  statute  providing  that  catle  guards  shall  be  built 
at  all  crossings,  road  crossings,  street  crossings,  and  other  cross- 
ings without  any  exception  whatever,  it  is  said  to  be  necessary 
that  there  be  present  the  three  elements,  necessity  of  the  public, 
necessity  of  the  railroad  companv,  and  necessity  of  its  employes— 
that  such  guards  be  omitted :  Railway  v.  Vallery,  8  O.  C.  C.  (N.  S.) 
348,  17  O.  C.  D,  658  (affirmed,  without  report.  Railway  v.  Val- 
lery, 75  O.  S.  564). 

This  section  applies  to  private  roads  which  cross  railway 
tracks :    Railroad  v,  Cunnington,  39  O.  S,  327. 

Since  the  duty  of  constructing  cattle  guards  is  imposed  by 
statute  under  the  police  power  of  the  state,  a  railway  corpora- 
tion is  not  entitled  to  compensation  therefor :  Railway  v.  Sharpe, 
38  O.  S.  1-50. 

The  word  "crossing"  means  the  part  of  a  road  extending  over 
a  track,  and  sufficient  space  tin  either  side  thereof  to  make  a  suffi- 
cient and  safe  way  over  such  tracks:  Lynch  v.  Railway,  20  O.  C. 
C.  248,  11  0,  C.  D,  243, 

A  railway  corporation  is  liable  for  injuries  sustained  either 
to  person  or  property  by  reason  of  an  insufficient  crossing  over  its 
track  or  by  the  want  of  such  crossing:  I.vnch  v.  Railway,  20  O.  C. 
C.  248.  11  0.  C.  D.  243. 

If  a  crossing  is  suitable  for  ordinary  travel,  the  railway  cor- 
poration is  not  liable  for  injuries  received  by  alleged  defects 
therein ;  and  the  railway  may  construct  the  approach  to  such  cross- 
ing at  a  reasonable  grade:  Railway  v.  Brazzil,  13  O.  C.  C.  622, 
6  O.  C.  D.  363, 

The  owner  of  realty  agreed  for  value  and  in  consideration 
of  the  agreement   of  the  railway  corporation   to  construct  a  cattle 

fass,  to  convey  a  right  of  way  to  such  railway.  The  deed  de- 
ivered  under  such  contract  contained  no  reference  to  such  cattle 
pass.  Neither  the  grantee  nor  purchasers  of  such  railway  at  fore- 
closure can  fill  up  the  pass  which  has  been  constructed  by  the  orig- 
inal grantee:     Lowe  v.  Railway,  12  O.  C.  C.  743,  4  0.  C.  D.  85. 

The  railway  corporation  is  bound  to  make  safe  street  cross- 
ings; and  if  it  cresses  under  a  street  it  must  construct  a  bridge 
and  approaches  thereto  for  such  street:  McNulta  v.  Ralston,  5  O. 
C.  C.  330,  3  O.  C.  D.  163. 

An  action  for  damages  for  the  negligent  killing  of  cattle 
by  a  railroad  company  under  G.  C.  8!)13  and  8914,  relative  to 
fences  and  cattle  guards,  is  barred  in  six  years.  Roice  v.  Rail- 
way, 5  0-.  N.  P.  (N.  S.)  7,  17  O.  D.  (N.  P.>  .505, 

Section  8015.  In  the  case  of  a  road  in  process  of 
construction,  or  a  proposed  road  which  passes  through 
inclosed  land,  the  company  or  person  having  control  thereof 
<luring  its  construction,  shall  provide  suitable  crossings  for 
the  owner  or  occupant  of  each  farm,  and  make  and  keep 
in  repair  fences  along  the  line  of  such  road  through  such 
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inclosed  fields,  and  protect  crops  growing  thereon.  When 
the  company  or  person  agrees  with  the  owner  of  the  lands 
through  which  a  railroad  passes,  that  he  is  to  build  and 
keep  in  repair  any  portion  of  the  fencing,  and  if  such 
fencing  be  destroyed  or  damaged  by  iire  from  passing 
trains  or  by  the  elements,  the  company  or  person  owning 
or  operating  such  road,  shall  rebuild  or  repair  such  fence, 
if  the  property  holder  demands  it.  If  a  railroad  company 
fails  or  refuses  to  construct  a  fence  in  the  manner  herein- 
before provided,  after  having  received  written  notice  so 
to  do  from  the  owner  or  occupant  of  lands  through  which 
the  road  passes,  then,  after  thirty  days  from  the  time  of 
serving  such  notice  upon  the  agent  of  such  company  near- 
est such  lands,  such  owner  or  occupant  may  proceed  to 
construct  it,  and  the  company  shall  be  liable  to  such  person 
for  the  cost  thereof,  together  with  the  attorney's  fees  as 
in  the  next  following  section  provided.  This  applies  to  all 
fences  now  built,  as  well  as  those  hereafter  constructed. 
(R.  S.  Sec.  3324.) 

Ciled:  Railroad  v.  Defiance,  52  O.  S.  S62  (affirmed  in  Rail- 
road V.  Defiance,  1G7  U,  S.  88,  10  O.  F.  D.  480,  and  affirming  Rail- 
road V.  neliance,  10  O.  C.  C,  27,  8  O.  C.  D.  703). 

Section  8916,     If  such  company  or  person  neglects  or    lmj 
refuses  to  construct  a  fence,  as  hereinbefore  provided,  the   ™t  «■ 
owner  of  land  abutting  on  the  line  of  the  land  of  the  rail-   panr'» 
road  may  construct  it  so  far  as  his  land  abuts  on  the  rail-    i*"^ 
road  lands.    When  he  has  completed  the  fence  he  may  pre- 
sent for  payment  a  sworn  itemized  account  of  the  expense 
thereof,  including  materials  and  labor,  to  the  agent  of  the 
company  for  receiving  and  shipping  freight  at  the  station 
nearest  to  the  tract  of  land  so  fenced.     If  such  company 
or  person  neglects  or  refuses  for  thirty  days,  to  pay  the 
account,  the  land  owner  may  recover  from  the  owner  or 
lessee  of  the  road,  the  reasonable  cost  of  such  fence,  and 
in  addition  thereto,  if  recovery  is  had  for  an  amount  not 
less  than  the  amount  of  the  verified  itemized  account  as  pre- 
sented to  such  corporation  or  person,  all  reasonable  attor- 
ney fees  not  to  exceed  the  sum  of  twenty-five  dollars  to  be 
assessed  and  awarded  by  the  court  or  jury  trying  the  issue. 
(R.  S.  Sec.  3325.) 

A  written  agreement  by  the  grantor  of  the  right  of  way  to 
a  railroad  company,  to  fence  it  on  each  side  through  his  lands, 
will  not  affect  the  right  of  a  subsequent  purchaser  to  require  the 
company  to  fence  its  road,  under  the  provisions  of  this  and  the 
preceding  sections,  where  the  purchase  was  made  without  actual 
or  conslruclive  notice  of  the  existence  of  such  agreement.  Such 
ai^rcement  not  being  recorded,  the  mere  use  and  occupation  of  the 
rii;ht  of  way  by  the  company  and  its  successors  for  the  purpose 
of  a  railroad,  will  not  constitute  constructive  notice  of  the  exist- 
ence of  such  agreement:  Railway  v,  Bosworth.  46  O.  S.  81. 

The  provisions  of  the  act  of  April  18,  1874  (71  v.  85),  relat- 
ing to  the  inclosing  of  railroads  hy  fences  and  cattle  guards,  ap- 
plied lo  all  railroads  then  in  operation  and  unfenced.  and  ex- 
tended the  time  within  which  such  railroads  were  required  to  be 
fenced   for  the  period  of  six  months  after  the  date  of  the  passage 


,v  Google 


LAWS  OF  OHIO 

of  the  act;  and  until  the  time  thus  extended  had  elap'sed,  no  lia- 
bility for  an  injury  to  trespassing  animals  arose  from  the  failure 
to  construct  such  fence:   Railroad   v.   McElroy,  35  O.   S.   HI. 

Under  the  act  of  April  18,  1874  (Tl  v.  85),  an  action  will  not 
lie  in  favor  of  a  landowner  against  a  railroad  company  to  re- 
cover the  cost  of  building  a  fence  along  the  line  of  its  railroad, 
when  the  former  owner  of  the  land,  for  a  consideration,  re- 
leased the  right  of  way  for  the  railroad  over  the  lands,  and  agreed 
to  build  and  keep  up  fences  on  both  sides  of  the  tine  of  the  road  : 
Warner  v.   Railroad.  31  O.  S.  205. 

A  property  owner  wlio  knows  that  the  fence  is  in  a  defective 
condition  should  repair  the  same  and  recover  the  cost  of  such  work 
from  ihe  railway  corporation ;  and  he  should  not  permit  damages  to 
be  increased  by  permitting  such  fence  to  remain  in  a  defective  con- 
dition. Me  can  not  mairiain  an  action  for  daifiage  by  reason  of 
loss  of  pasture  due  to  such  defective  condition:  Millhouse  v.  Rail- 
way, 7  U.  C.  C.  466,  4  O.  C.  D.  6Si. 

The  grantee  of  the  original  owner  may  recover  from  the 
railway  corporation  the  cost  of  constructing  a  fencer  Railway  v. 
Bosworth,  46  O.  S.  81  (affirming  Bosworth  v.  Railway,  1  O.  C. 
C  69,  1  O,  C.  D  42). 

Section  8917.  When  the  fence  is  completed  the  com- 
pany or  person  shall  keep  it  in  good  repair,  and  if  such 
company  or  person  permits  any  part  of  the  fence  on  the 
line  of  its  road  to  get  out  of  repair,  or  it  is  damaged  or  de- 
stroyed by  fire  or  the  elements,  so  that  it  will  not  turn 
stock,  the  owner  of  the  land  abutting  on  the  railroad  lands 
where  the  fence  is  out  of  repair  may  notify  the  agent  of 
the  company  for  receiving  and  shipping  freight  at  the  sta- 
tion on  the  road  nearest  to  the  place  where  it  is  defective, 
that  a  portion  of  the  fence  on  the  line  of  tlie  road  is  out 
of  repair,  stating  where,  how,  anil  the  probable  cost  of  re- 
pairing it.  if  such  company  or  person  fails  for  twenty- 
four  hours  thereafter,  to  repair  or  replace  the  fence  so 
that  it  will  turn  stock,  the  owner  of  the  land  may  furnish 
materials  and  repair  or  replace  it,  and  present  to  such 
agent,  for  payment,  a  sworn  itemized  account  of  the  ex- 
pense thereof,  including  materials  and  labor,  and  if  this 
.be  not  paid  within  thirty  days  thereafter  such  land  owner 
may  recover  from  the  owner  or  lessee  of  the  road  the  rea- 
sonable expense  of  such  repairs,  and  in  addition  thereto, 
attorney's  fees  as  is  provideci  for  in  the  next  preceding 
section.     (R.  S.  Sec.  3326.) 

It  was  the  duty  of  the  railroad  company,  under  the  act  of 
April  18.  1874  (71  v.  85>,  and  under  a  contract  with  S,  to  keen  the 
fences  inclosing  its  railroad,  running  through  the  lands  of  5,  in 
repair,  so  that  they  would  turn  stock.  The  fence  was  out  of 
repair  and  the  railroad  company  has  rea-ionable  opportunitj;  to  know 
of  these  defects.  They  were  also  known  to  S.  With  this  knowl- 
edge, S  continued  to  pasture  his  hogs  in  the  adjoining  field,  from 
which  some  of  them  escaped  by  means  of  the  defects  and  went 
upon  the  tracks  of  the  railroad  company  and  were  there  killed  by 
passing  trains,  without  negligence  upon  the  part  of  the  company  in 
the  running  of  its  locomotives  and  cars.  It  was  held  that  S  was 
not  guilty  of  contributory  negligence ;  Railroad  v.  Scudder,  40 
O.  S.  173. 

Where  a  fence,  constructed  by  an  individual  and  landowner, 
serves  .is  a  partition  fence  between  a  railroad  track  and  the  in- 
closed fields  of  such  individual  owner;   hut  not  so  divided  that  each 
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thereof,  the  railroad  company  and  individual  landowner  are  each 
under  equal  obligations  to  keep  and  maintain  the  entire  fence  in 
repair  until  so  divided:  Railroad  v.  Infirmary,  32  O.  S.  566. 

If  the  landowner,  knowing  the  partition  fence  to  be  out  of 
repair,  turns  his  stock  into  a  field  inclosed  by  such  defective  fence, 
and,  by  reason  of  its  insufficiency,  his  stock  ^oes  upon  the  railroad 
irack,  and  is  killed  by  a  passing  train  run  without  negliBence,  such 
landowner  is  chargeable  with  contributory  negligence,  and  can  not 
recover  for  the  loss:  Railroad  v.  Infirmary,  32  O.  S.  566. 

If  the  landowner  knows  that  the  fence  is  insufficient,  and 
omitting  to  repair  it.  turns  his  stock  into  a  field  which  it  incloses, 
and  by  reasun  of  such  insufficiency  the  stock  is  killed  Upon  the 
track  without  fault  of  the  company  in  running  its  trains,  the  land- 
owner is  guilty  of  such  contributory  negligence  as  will  prevent  a 
recovery  by  him:   Railroad  v.  Sloan.  27  O.   S.  341. 

Under  the  act  of  March  25,  1859,  (1  S.  &  C.  331),  where  a 
railroad  fence  formed  the  boundary  of  an  inclosed  field,  it  was 
the  duty  of  the  landowner,  as  well  as  the  railroad  company,  to 
maintain  the  fence  in  proper  order:  Railroad  v.  Sloan,  27  O.  S.  341. 

A  railway  corporation  is  liable  for  damages  sustained  by 
failure  to  construct  and  maintain  sufficient  fences:  Hall  v.  Railway, 
14  O.  D.  (N.  P.)  74. 

If  a  railway  corporation  has  constructed  a  sufficient  fence,  it 
is  not  liable,  irrespective  of  notice,  for  a  defect  in  such  fence 
due  to  the  acts  of  a  third  person:  Uidman  v.  Railway,  7  O.  N.  P. 
380,  5  O.  D.  (N-  P.)  140. 

If  a  railway  corporation  has  constructed  a  sufficient  fence 
with  a  gate  therein,  it  is  not  liable  for  injuries  due  to  the  fact 
that  such  gate  has  been  left  open  by  someone  other  than  the  rail- 
way corporation  or  its  employes :  Didman  v.  Railway,  7  O.  N.  P. 
380,  5  0.  D.  (N.  P.)   140, 

Section  S918.  The  provisions  of  the  prececiing  sec-  wben  pre- 
tions  relating  to  fences  shall  not  apply  to  any  case  in  which  "0  iS  b^?' 
compensation  for  huilding  fence  has  been  or  mpy  here- 
after be  taken  into  consiiieration,  and  estimated  as  a  part 
of  the  consideration  to  be  paid  for  the  right  of  way,  so  far 
as  the  fence  has  been  or  may  be  settled  or  paid  for ;  nor 
shall  such  sections  affect  in  any  manner,  any  contract  or 
agreement  between  a  railroad  company,  or  person  having 
the  control  and  management  of  a  railroad,  and  the  prop- 
rietors or  occupants  of  lands  adjoining  for  the  construction 
or  maintenance  of  fences,  and  cattle-guards  .  (R.  S.  Sec. 
3329) 

If  live  stock  belonging  to  a  third  person  strays  on  the  track 
of  a  railway  corporation,  because  the  fence  is  not  built  by  the 
landowner  as  should  have  been  done,  the  railway  corporation  is 
not  liable  to  the  owner  of  such  animals  for  injury  to  them,  it  it 
is  not  negligent  in  running  the  trains;  although  it  is  bound  to  use 
ordinary  care  and  prudence  to  avoid  injuring  such  animals:  Railway 
V.  Wood.  47  O.  S.  431. 

A  collateral  agreement  not  of  record,  whereby  a  landowner 
agrees  to  fence,  is  not  binding  on  a  subsequent  grantee  without 
notice  thereof:  and  the  use  of  the  right  of  way  by  the  railway 
corporation  is  not  notice  of  such  covenant:  Railway  v.  Bosworth, 
46  O.  S.  fil  (affirming  Bosworlh  v.  Railwav.  1  O.  C.  C.  69,  1  O.  C 
D    42)- 

Section  8919.     If  an  owner  of  lands  abutting  on  the  when  com- 

line  of  lands  of  a  company,  who  is  legally  bound  to  build  or  ^55  ^'te 

repair  the  fence  dividing  his  lands  from  the  lands  of  the  at  land 

company,  neglects  or  refuses  to  build  or  repair  such  fence  SSL  V  *-'  ■ 
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within  the  time  in  which  he  is  bound  to  build  or  repair  it, 
the  company  may  build  or  repair  such  fence,  and  present  an 
itemized  account  of  the  cost  of  labor  and  materials  so  ex- 
pended, to  the  person  thus  bound,  for  payment.  If  it  be 
not  settled  or  paid  within  thirty  days  thereafter,  the  com- 
pany may  recover  from  such  person  the  reasonable  cost  of 
such  labor  and  materials.     (R.  S.  Sec,  3330.) 

Where  a  railroad  company  makes  a  deed  poll  of  land  in  fee, 
along  which  its  right  of  way  is  located  "subject  to  the  condition 
that  the  said  grantee,  his  heirs  and  assigns,  shall  make  and  main- 
tain good  and  sufficient  fences  on  each  side  of  the  right  of  way  of 
the  railway  as  now  located  and  built  ....  which  condition 
and  obligation  shall  be  perpetually  binding  on  the  owners  of  the 
land,"  the  grantee  by  accepting  the  deed,  will  be  deemed  to  have 
entered  into  an  express  underlakinjt  to  perform  the  condition  con- 
tained in  the  deed,  and  such  undertaking  will  run  with  the  land, 
and  become  obligatory,  upon  a  subscQuent  owner  by  purchase  from 
the  grantee  of  (he  company;  and  after  the  grantee  of  the  company 
has  ceased  to  be  the  owner  of  the  land,  by  conveying  the  same  in 
fee  to  another,  the  company  will  not  have  the  right  of  action 
against  its  grantee,  for  nonperformance  of  the  condition  to  make 
and  maintain  fences  between  the  right  of  way  and  the  land  sold: 
Hickey  V-  Railway.  51  O.  S.  40. 

A  covenant  whereby  one  who  erants  a  right  of  way  to  a 
railway  runs  with  the  land;  so  that  If  such  grantor  then  grants  all 
his  remaining  land  to  one  who  leases  to  another,  such  lessee  can 
not  recover  against  the  railway  for  the  loss  of  a  horse,  due  to  the 
defective  condition  of  the  fence;  Easter  v.  Railroad,  14  O.  S.  48, 

An  unrecorded  agreement  whereby  the  grantor  of  a  right  of 
way  covenants  to  fence  it  is  not  binding  upon  one  who  purchases 
the  rest  of  such  tract  from  such  grantine  without  notice  of  such 
agreement:  Railway  v.  Bosworth,  46  O,  S,  81. 

An  flgreement  made  orally  in  open  court,  and  entered  of 
record  in  the  proceetlinss  of  the  case  in  compromise  whereof  such 
contract  was  made,  by  the  terms  of  which  the  railway  agreed  to 
construct  and  maintain  a  fence,  runs  with  the  land,  and  the  grantee 
of  such  land  mav  mainlain  an  action  npon  such  covenant  against 
the  purchaser  of 'such  railway:  Huston  v.  Railway,  21  0.  S.  235. 

Section  8920.  A  company  or  person  having  the  con- 
trol and  management  of  a  railroad,  neglecting-  or  refusing 
to  construct  fences,  cattle-guards,  or  public  crossings,  or 
to  keep  them  in  repair,  as  hereinbefore  prescribed, 
after  thirty  days'  previous  notice  or  request  to  construct 
them,  made  in  writing  by  any  person,  shall  forfeit  and  pay. 
for  each  and  every  day  such  company  or  person  so  refuses 
or  neglects,  a  sum  not  exceeding  fifty  dollars  per  day,  to 
be  recovered  in  a  civil  action,  in  the  name  of  the  state,  for 
the  use  of  the  county  in  which  suit  is  brought.  (R.  S, 
Sec.  3331.) 


Section  8921.  An  owner  of  land  through  whicli  a 
railroad  is  constructed,  and  upon  which  there  is  a  culvert, 
waterway,  or  opening  through  the  embankment  of  the  rail- 
road, of  sufRcient  height  for  such  purpose,  may  use  such 
culvert,  waterway,   or  opening,  as  a  stock  or  catde-wajN    [ 
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under  the  track  of  the  road,  so  as  to  permit  stock  to  pass 
and  re-pass.  But  the  landowner  shall  build  and  maintain 
all  necessary  fences  on  both  sides  of  the  opening,  and  not, 
by  use,  or  otherwise,  permit  the  foundations  of  structures 
about  such  opening  to  be  injured  or  interfered  with.  (R.  S. 
Sec.  3332.) 

The  existence  of  a  cattle  pass  underneath  a  railway  track  ■> 
constructive  notice  to  the  purchaser  of  such  railway  that  the  owner 
of  property  on  either  side  of  the  track  at  that  point  has  some  right 
therein :  Lowe  v.  Railway,  12  O.  C  C.  743,  4  O.  C  D.  86. 

ii  a  railway  corporation  enters  into  a  contract  with  the 
property  owner  for  maintaininR  a  water  course  for  his  benefit,  such 
contract  may  be  enforced  specifically  against  the  railway  corporation 
which  has  acquired  such  right  of  way  by  purchase  at  a  judicial 
sale:  Bell  v.  Railway,  3  O.  C.  C.  31,  2  O.  C.  D.  19. 
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FIRES. 

e  under  preceding  section. 


damage  by  fire;    eridc 
jnsidered  ne^ifenee.- 


WIRES  OVER  TRACKS. 

CaiKtruction  of  overlitad  wlrei 
.    Duty  of  nilroad  commliaion. 


Section  8922.  Each  company  shall  cause  three,  each 
way,  of  its  regular  trains  carrying  passengers,  if  so  many 
are  run  daily,  Sundays  excepted,  to  stop  at  a  station,  city 
or  village,  containing  over  three  thousand  inhabitants,  for 
a  time  sufficient  to  receive  and  let  off  passengers.  (R.  S. 
Sec.  3320.) 

This  section  is  valid  and  constitulional ;  and  it  does  not  violate 
Art.  I.  No.  8.  clause  3,  of  the  constilulion  of  the  United  States, 
which  confers  upon  congress  the  power  to  rcRulate  commerce  be- 
tween the  states :  Railway  v.  State,  173  U.  S.  285,  12  O.  F.  D.  STB 
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(Arming  Railway  v.  State,  56  O.  S.  736,  which  affirmed,  without 
report,  Railroad  v.  State,  8  O.  C  C.  220,  4  O.  C.  D.'406). 

Where  a  person  has  a  ticket,  purchased  from  a  company  en- 
iged  in  the  business  of  a  common  carrier  of  passenc^ers  entitling 
..m  to  be  carried  from  a  certain  station  to  another  on  the  line 
of  its  road,  and  is  good  only  on  trains  stopping  at  his  destination, 
is,  hy  the  fault  of  the  company's  station  agent,  induced  to  take  a 
train  that  does  not,  under  the  schedule,  stop  at  such  place,  and 
as  a  consequence,  is  ejected  by  the  conductor  on  calling  for  his 
ticket,  and  before  reaching  his  destination,  such  facts  show  a  right 
in  the  passenger  against  the  company  to  recover  as  for  a  tort,  and 
not  merely  for  a  breach  of  contract:  Railway  v.  Reynolds,  65  O. 
S.  370. 

This  section  deprives  a  railway  corporation  of  the  power  to 
decline  to  stop  at  least  the  prescribed  number  of  trains  at  cities 
or  villages  of  the  designated  population :  Pennsylvania  Co.  v. 
Wentz,  3T  O.  S.  333. 

Where  one  traveling  on  a  pessenger  train  of  a  railroad  com- 
pany, presents  to  the  conductor  a  ticket  issued  by  such  company, 
autnonzing  him  to  ride  from  one  to  another  designated  station, 
"only  on  such  trains  as  stop  r^ularly  at  both  stations,"  and  is 
ejected  from  the  cars  by  such  conductor  betv^een  such  stations, 
it  will  be  no  defense  to  the  passenger's  action  against  the  company 
for  damages,  that  by  the  regulations  of  the  company,  the  train  on 
which  he  was  traveling  did  not  stop  at  the  latter  station,  if  the 
ticket  was  issued  since  the  passage  of  this  section,  and  such  station 
was  in  a  municipal  corporation  which,  at  the  time  the  ticket  was 
issued,  had  a  population  of  three  thousand  inhabitants,  and  the 
p3S!ienRcr  believed  when  he  took  passage  on  the  train  that  it 
stopped  at  both  stations  :  Pennsylvania  Co.  v.  Wentz,  37  O.  S.  833. 

For  decisions  of  the  railroad  commission  with  reference  to  the 
necessity  of  stations  and  of  stopping  trains  thereat,  see  Leedon  & 
Co.  v.  Railway.  7  O,  L.  R.  474;  Good  v.  Railway.  8  O.  L.  R..260. 

For  provisions  with  reference  to  the  railroad  commission,  see 
G.  C.  487  to  614. 

Section  8923,  A  company,  agent  or  employe  thereof, 
which  violates  or  causes  or  permits  to  be  violated,  the  next 
preceding  section,  shall  forfeit  not  more  than  one  hundred 
nor  less  than  twenty-five  dollars,  to  be  recoveretj  in  an  ac- 
tion in  the  name  of  the  state,  upon  the  complaint  of  any 
person,  before  a  justice  of  the  peace  of  the  county  in  which 
the  violation  occurs,  for  the  benefit  of  the  general  fund 
of  the  county.  In  all  cases  of  forfeiture  under  the  preced- 
ing section,  the  company  whose  agent  or  employe  caused  or 
permitted  such  violation  shall  be  liable  for  the  amount  of 
the  forfeiture,  and  the  conductor  in  charge  of  such  train 
may  be  held,  prima  facie,  to  have  caused  the  violation.  (R, 
S.  Sec.  3320.) 

This  section  is  valid  and  constitutional ;  and  it  docs  not  vio- 
late Art.  I,  No.  8,  clause  3,  of  the  constitution  of  the  United  States, 
which  confers  upon  congress  the  power  to  rejiulate  commerce  be- 
tween the  states :  Railway  v.  State,  173  U.  S.  2S5.  12  0.  F  D  376 
(affirming  Railway  v.  State.  56  O.  S.  736,  which  affirmed,  without 
report.  Railroad  v.  State.  8  O.  C.  C.  2-20,  4  O.  C.  D.  406). 

Where  one  traveling  on  a  passenijer  train  of  a  railroad  com- 
pany, presents  to  the  conductor  a  ticket  issued  by  such  company, 
authorizing  him  to  ride  from  one  to  another  designated  station, 
"only  on  such  trains  as  slop  regularly  at  both  stations."  and  is 
ejected  from  the  cars  Iw  such  conductor  between  such  stations,  it 
will  be  no  defense  to  the  passengers  actions  against  the  company 
for  damages,  that  by  the  regulations  of  the  company,  the  train  on 
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which  he  was  traveling  did  not  stop  at  the  latter  station,  if  the 
ticket  was  issued  since  the  passage  of  this  section,  and  such  sta- 
tion was  in  a  municipal  corporation  which,  at  the  time  the  ticket 
was  issued,  had  a  population  of  three  thousand  inhaUtants,  and 
the  passenger  believed  when  he  took  passage  on  the  train  that  it 
Slopped  at  both  stations :  Pennsylvania  Co.  v.  Wentz,  37  O.  S.  333. 

Section  8924.  Each  company  or  person  operating  a 
rialroad  within  this  state  shall  place  a  blackboard,  at  least 
four  feet  in  length  and  two  feet  in  width,  in  a  conspicuous 
place  in  each  passenger  depot  of  such  company  located  at 
any  station  in  the  state  at  which  there  is  a  tel^[raph  office. 
Such  company  or  person  must  have  written  upon  such 
board,  at  least  ten  minutes  before  the  schedule  time  for  the 
arrival  of  each  passenger  train  stopping  regularly  upon  such 
road  at  such  station,  the  fact  whether  such  tram  in  on 
schedule  time  or  not,  and  if  late,  how  much.     (83  v.  ri8 

§  I-) 

A  continuous  number  of  violations  amounting  to  one  thous- 
and four  hundred  and  thirty-four  in  number,  is  held  to  constitute 
but  one  violation ;  and  an  action  under  the  following  section  must 
accordingly  be  brought  before  a  justice  of  the  peace,  although  the 
aggregate  amount  of  penalties  is  fourteen  thousand,  three  hundred 
and  forty  dollars:  State  v.  Railway,  8  O.  C.  C.  604,  4  O.  C.  D.'37a, 

Section  8925.  For  each  violation  of  any  provision  of 
the  next  preceding  section,  such  company  or  person  so  n^- 
lecting  or  refusing  to  comply  therewith,  shall  forfeit  and 
pay  the  sum  of  ten  dollars,  to  be  recovered  in  a  civil  action 
in  the  name  of  the  state,  one-half  of  which  shall  go  to  the 
party  commencing  proceedings,  and  the  remainder  be  paid 
to  the  treasurer  of  the  township,  village  or  city  in  which 
such  proceedings  are  had.     (83  v.  118  §  2.) 

A  continuous  number  of  violations  amounting  to  one  thous- 
and, four  hundred  and  thirty-four  in  number,  is  held  to  constitute 
but  one  violation ;  and  an  action  under  this  section  must  accord- 
ingly be  brought  before  a  justice  of  the  peace,  although  the  ag- 
gregate amount  of  penalties  is  fourteen  thousand,  three  hundred 
and  forty  dollars :  State  v.  Railway.  8  O.  C.  C.  61M,  4  O.  C.  D.  372. 

Waltini  Section    8926.     Every    person,    firm    or    corporation 

be^^ned  Operating  a  steam  railroad  wholly  or  in  part  within  this 
state,  shall  provide  a  suitable  waiting  room  for  the  use  of 
the  traveling  public,  at  each  station  where  a  passenger  train 
of  the  road  is  regularly  scheduled  to  stop.  Such  rooms 
shall  be  so  maintained  and  kept,  as  to  be  conducive  to  the 
comfort,  and  health  of  the  patrons  oi  the  road.    (04  v,  231 

§■•) 

For  a  determination  of  the  railroad  commission  to  the  ef- 
fect that  a  station  buildinff  is  necessary  at  an  incorporated  vil- 
iege  of  about  one  thousand  inhabitants,  see  Greenwich  v.  Railway, 
6  O.  L.  R.  51,  53  Bull.  103. 

Section  8927.  Upon  the  written  complaint  of  ten  or 
more  citizens  of  this  state  being  filed  with  the  state  railroad 
commission  that  any  provision  of  the  next  preceding  sec- 
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tion  is  being  violated,  at  Such  station,  the  commission  shall 

forthwith  make  investigation  thereof.  If  upon  such  investi- 
gation it  be  found  that  such  violation  exists,  it  shall  issue 
an  order  to  the  person,  firm  or  corporation  guilty  thereof, 
setting  forth  the  nature  of  the  improvement  required  and 
directing  that  it  be  completed  within  a  time  to  be  specified 
therein.    (94  v.  231  §  2.) 


Section  8928.  Any  person,  firm  or  corporation  fail-  FarMtnn. 
ing  to  comply  with  an  order  of  such  commission,  or  any  of 
the  provisions  of  the  two  next  preceding  sections,  upon 
conviction  therefor  before  a  court  of  common  pleas  of  the 
county  in  which  such  violation  occurs,  shall  forfeit  and  pay 
any  sum  not  less  than  one  hundred  dollars.  Such  forfeiture 
shall  be  recovered  in  a  civil  action  in  the  name  of  the  state, 
for  the  benefit  of  the  county  in  which  the  failure  or  viola- 
tion occurs,  and  such  action  shall  be  brought  by  the  prose- 
cuting attorney  of  the  county,  at  the  instance  of  such  com- 
mission, as  provided  in  other  cases  for  the  recovery  of  for- 
feitures against  railroad  companies.     (94  v.  231  §  3.) 

Section  8929.     Every  company  conveying  passengers   Morabie 
shall  provide  the  passenger  cars  in  its  trains  with  a  flexible  JJ*^  puta- 
or  movable  bridge  or  apron,  of  the  full  width  of  the  open-   ser  an 
ing  between  the  railings  attached  to  the  platforms  of  such   "^"" 
cars,  with  sideboards  or  network  of  strap  iron,  large  wire, 
or  other  suitable  material,  at  each  side  of  the  bridge  or 
apron,  of  at  least  equal  height  with  the  ordinary  railings 
upon  the  platforms,  or  some  other  apparatus  or  arrange- 
ment equally  efficient  to  enable  passengers  to  pass  from  car 
to  car  with  safety.     (R.  S.  Sec.  3347.) 

Section  8930.     A  company  which  fails  to  comply  with   pnuitki  Ut 
the  provisions  of  the  next  preceding  section  shall  be  sub-   J^'jw'* 
ject  to  a  penalty  of  one  hundred  dollars  for  each  and  every   »ocrioo. 
day  of  such  failure,  to  be  re[:overed  in  a  civil  action,  in  the 
name  of  the  state,  and  paid  into  the  state  treasury.     (R.  S. 
Sec.  3348.) 

Section  8931.    The  stale  railroad  commission  shall  EafsRcmett 
see  that  the  requirements  of  the  two  next  preceding  sections  eidSa  Sat 
are  enforced.    Such  sections  shall  not  apply  in  case  of  pas-   ""»■ 
senger  car  attached  to  a  freight  train,     (R.  S.  Sees.  3349, 
3^50.) 

Section  8032.     When  necessary  to  heat  its  cars  for   HmiSiib  »p. 
carrying  passengers,  mail,  baggage  or  express  matter,  each   Sri'"*  " 
railroad  company  shall  do  so  by  a  stove  or  heater  so  con- 
structed and  protected  as  will  most  effectually  guard  pas- 
sengers against  danger  from  fire,  in  accidents  by  collision, 
or  when  cars  are  overturned  or  thrown  from  the  track. 
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No  such  company  shall  pemtit  any  other  corporation  or  per- 
son to  use  cars  carrying  passengers,  mail,  baggage  or  ex- 
press matter,  over  its  road,  unless  their  heating  apparatus 
conforms  to  the  above  requirements.     (R,  S.  Sec.  3351.) 

Forfeiture  SECTION  8933.     A  railroad  which  fails  to  comply  with 

j""!^^™*-  the  provisions  of  the  next  preceding  section  shall  be  liable 
to  a  forfeiture  of  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars,  to  be  recovered  in  the  name  of  the 
state,  for  the  benefit  of  its  common  schools.  Such  action 
shall  be  prosecuted  in  any  county,  through  which  tiie  road 
■  passes,  by  the  prosecuting  attorney  thereof,  at  his  own  in- 
stance, or  that  of  the  state  railroad  commission,  as  pro- 
vided by  law  in  other  cases  for  the  recovery  of  penalties, 
and  forfeitures  against  railroad  companies,  after  due  notice 
given  by  the  railroad  commission  to  the  president  or  man- 
aging ofiGce  of  such  delinquent  company,  and  its  further 
neglect  for  thirty  days  to  comply  with  the  requirements  of 
such  section.  The  prosecutor  shall  receive  twenty-five  per 
cent  of  all  penalties  and  costs  so  collected.  (R.  S.  Sec. 
3354-) 

Lichtini  <■(  SECTION  8934.     No  passenger  car  on  a  railroad  shall  be 

t—^s"  lighted  by  naptha  or  any  fluid  made  in  part  from  it,  or 

wholly  or  in  part  from  coal  or  petroleum,  or  other  sub- 
stance which  will  ignite  at  a  temperature  of  less  than  three 
hundred  degrees  Fahrenheit.     (R.  S.  Sec.  3353.) 

Fortdtnre  SECTION  8935.     The  State  railroad  commission  or  its 

c^^  Kction  ''S^^'t  3*  ^"y  ^'""^  ^^y  ^"ter  cars  running  on  a  railroad  and 
take  from  any  lamp  therein  samples  of  the  oil  or  fluid  there 
found  for  the  purpose  of  testing  it.  When,  on  trial,  such 
oil  or  fluid  ignites  at  a  lower  temperature  than  that  above 
specified,  the  company  or  person  running  the  car  from 
which  it  \va^  taken,  shall  be  liable  to  a  forfeiture  of  not 
less  than  one  hundred  nor  more  than  five  hundred  dollars, 
which  such  commission  shall  bring  suit  to  recover,  or  cause 
to  be  brought  for  the  benefit  of  the  state  common  school 
fund,  as  provided  in  section  eighty-nine  hundred  and  thrity- 
three.     (R.  S.  Sec,  3353.  3354) 

Dirtince  from  SECTION   8936.     Companies  and   persons  operating  a 

ft™"!©"'!^     railroad  shall  so  regulate  the  distance  between  station  floors, 
on  puaea.        or  platforms  and  the  top  of  the  lowest  step  on  passenger 
"^  cars  that  it  will  not  exceed  twelve  inches.     When  the  dis- 

tance is  more  than  one  foot,  it  shall  be  changed,  or  safe 
steps  provided  for  passengers  within  that  limit.  (89  v. 
347  §  I-) 

Cited :  Good  v.  Railway,  8  O.  L.  R.  2fi0  (railroad  commission). 

Forfettore  SECTION  8937.     A  Company  falling  to  comply  with  the 

™^'meeti^     next  preceding  section  shall  forfeit  and  pay  not  less  than 
penahr.     '      fifty  nor  more  than  five  hundred  dollars  for  each  and  every 
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delinquency.  On  the  written  complaint  of  any  citizen,  the 
prosecuting  attorney  of  a  county  wherein  such  default  oc- 
curs at  once  shall  begin  suit  against  tlie  company  guilty 
thereof,  for  the  recovery  of  such  penalty.  If  personal  in- 
jury results  from  failure  to  comply  with  such  section,  in 
addition  to  such  liahility  for  damages,  the  person  in  charge 
of  the  operation  and  management  of  the  road  shall  be 
deemed  to  be  guilty  of  a  misdemeanor  and  shall  be  fined 
not  less  than  fiftv  dollars  nor  more  than  five  hundred  dol- 
lars.     {89  V.   347"  §   !.) 

SF.rTiON  8Q3S.     If  one  can  be  bought  for  fifteen  dollars  Eqnipmew  of 

or  less,  every  person,  company  or  corporation  operating  a  ^JJIJ^^Jjii, 

railroad  shall  put  at  least  one  portable  chemical  fire  ex-  fi™  extio- 

tinguisher  on  each  jiassenger  train.     Each  year,  one  such  *"'   "*" 
extinguislier  shall  be  added  to  every  such  train  until  all 
coaches  carrying  passengers  are  suplied  therewith.     (92  v. 

396  §  I) 

Section  ^^9-     Such  fire  extinguishers  shall  be  of  a  ExdnriUii™ 
construction  which  renders  them  durable  and  efficient.    Be-  tobcipprertd 
fore  they  are  put  on  trains,  the  make  selected  shall  be  ap-  c^n^^o. 
proved  for  that  purpose  by  the  state  railroad  commission, 
whose  duty  it  is  to  exercise  its  discretion  in  the  premises, 
so  as  to  invite  the  fullest  competition  among  the  diflferent 
makers.     (92  v.  306  §  2.   ) 

Section   8940.     The   state   railroad   commission   shall   i>eiign»iion  of 
designate  which  car  of  a  passenger  train  wherein  the  first  ^' -j^* 
and  each  subsequent  extinguisher  is  to  be  placed,  until  every   of  imuiiinB 
coach  in  all  such  trains  is  fully  supplied.     Such  commission  ***''""''''=■■• 
shall  determine  where  in  the  car  an  extinguisher  shall  be 
placed,  how  attached  so  as  to  make  it  easy  of  access;  and 
also  see  that  the  provisions  of  the  two  next  preceding  sec- 
tions are  carried  into  eflfect.     (92  v.  396  §  3.) 

Section  8941.     A  person,  company  or  corporation  op-   FaEiute  to  pro- 
erating  a  railroad,  or  railroads,  in  whole  or  in  part  in  this  SSSi,^."*''" 
state,  violating  any  provision  of  the  three  next  preceding  pentity. ' 
sections  failing  to  comply  with  any  of  the  provisions  of  such 
sections,  upon  conviction  in  any  court  of  competent  juris- 
diction shall  be  fined  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars, _and  each  day  that  such  per- 
son, company  or  corporation  runs  its  trains  in  violation  of 
such  provisions  shall  constitute  a  separate  offense.     (92  v. 
396  §  3) 

Section  8942.  Every  steam  railroad  company  oper-  Teicgnph  wd 
ating  ten  miles  or  more  of  railroad  for  the  transportation  "J^J""* 
of  passengers  and  freight,  shall  erect  and  maintain  in  com- 
plete working  order,  for  u'^e  along  the  line  of  its  road  a 
telegraph  or  teleohone  wire,  with  an  office  and  proper  means 
for  communication  by  such  wire  at  each  of  its  principal 
stations.     No  such  company  operating  a  road  without  a  ^-.  , 
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tel^a.ph  or  telephone  wire  along  the  line  thereof,  shall 
ask,  or  receive  any  compensation  for  the  transportation  of 
passengers  or  freight  thereon.    (93  v.  88  §  i.) 

Forfeiture  SECTION  8943.     The  charter  of  a  steam  railroad  com- 

yna'sfctton**  P^ny  which  fails  to  comply  with  tlie  conditions  of  the  next 
preceding  section  shall  be  declared  forfeited  and  shall  be 
annuled,  by  a  civil  action  brought  for  that  purpose  in  the 
name  of  the  state  by  the  prosecuting  attorney  of  any  county 
in  or  through  which  its  road  is  operated.     (93  v.  89  §  2.) 

Seif-citaning  SECTION  8944.     A  person,  firm  or  cprporation  owning, 

wib^diimp  Operating  or  controlling  any  railroad  running  through  or 
within  this  state,  sliall  in  all  cases  where  practicable,  cause 
each  locomotive  to  be  equipped  with  a  self  cleaning  asK 
dump  pan,  of  modem  and  approved  pattern  and  design ;  and 
all  engines  or  locomotives  built  or  constructed  shall  be  so 
equipped.  No  engineer  or  fireman  shall  be  compelled  to  go 
under  any  locomotive  for  the  purpose  of  removing  ashes 
from  it,  except  in  cases  of  emergency.  This  section  shall 
not  apply  to  a  person,  firm  or  corporation  which  does  not 
require  engineers  or  fireman  to  go  under  the  engine  for  the 
purpose  of  removing  ashes  therefrom,  except  tn  cases  of 
emergency.    (98  v.  46  §  i.) 

Coniribuiory  SECTION  8945.     A  person,  firm  or  corporation  failing 

neBii««nc«.  jq  comply  with  the  provisions  of  the  next  preceding  section 
shall  not  be  allowed  to  set  up  or  make  the  defense  of  con- 
tributory negligence,  or  assumption  of  risk,  in  an  action  for 
personal  injury  to,  or  death  of,  an  engineer  or  fireman  re- 
sulting from  the  failure  of  such  person,  firm  or  corporation 
to  comply  therewith.     {98  v.  47  §  3.) 

Heidiigfat  Section  8945- 1.     Every  railroad  corporation  operating 

proTiifoiifc  ^  railroad  or  a  part  of  one  in  this  state,  shall  on  or  before 
the  first  day  of  January,  1911,  equip  each  of  its  locomotives, 
(except  locomtitives  used  exclusively  in  yard  service,)  with 
a  headlight  oi  such  coni^triiction.  and  with  sufficient  candle 
power  to  rendtT  plainly  visible  at  a  distance  of  not  less  than 
three  hundred  and  fifty  feet  in  advance  of  such  engine, 
whistling  posts,  land  marks  and  other  warning  signs,  and 
it  shall  be  unlawful,  after  -^iich  date  for  any  such  railroad 
to  use  a  locomotive,  (except  locomotives  used  exclusively  in 
yard  service)  upon  any  part  of  its  road  lying  within  this 
state,  that  is  not  equipped  with  a  headlight  of  such  con- 
struction and  candle  power  as  will  enable  the  engineer,  to 
see  whistling  posts,  land  marks  and  other  warning  signs 
at  a  distance  of  not  less  th.7n  three  hundred  and  fifty  feet 
in  advance  of  the  engine:  provided  that  not  less  than  thirty 
per  cent,  of  all  tlie  locomotives  hereinbefore  renuired  to  be 
provided  with  such  headlights  shall  be  so  equipped  on  or 
before  September  i,  1910. 
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Section  8945-z,  The  state  railroad  commission  shall  loapectton  by 
from  time  to  time  inspect  or  cause  to  be  inspected  the  head-  ^,^^  '=™'" 
lights  of  all  locomotives  found  in  use  on  any  railroad  in 
this  state.  On  discovering  any  defective  headlight  the  com- 
mission shall  report  the  fact  to  the  superintendent  or  other 
officer  having  charge  of  the  road  on  which  it  is  found,  and 
the  railroad  corporation  receiving  such  notice,  shall  there- 
upon cause  such  defective  headlight  to  be  immediately  re- 
paired, and  if  so  ordered  by  the  railroad  commission  shall 
put  the  locomotive  containing  such  defective  headlight  out 
of  service  until  repaired  and  put  in  good  working  order. 

5^CTiON  8945-3.  Any  railroad  corporation  using  or  pcuitj. 
permitting  to  be  used  on  its  line  in  this  state  a  locomotive, 
in  violation  of  any  provision  of  this  act  shall  be  liable  to  a 
penalty  of  one  hundred  dollars  for  each  violation,  to  be 
recovered  in  a  suit  or  suits  to  be  brought  by  the  proseaiting 
attorney  in  the  common  pleas  court  of  the  county  having 
jurisdiction  in  the  locality  where  such  violation  occurred. 
Upon  duly  verified  information  being  given  him  of  such 
violation  such  prosecuting  attorney  shall  bring  such  suits. 
The  railroad  commission  shall  give  the  proper  prosecuting 
attorney  information  of  any  such  violations  as  may  come  to 
its  knowledge. 

Section  8946.  Every  railroad  corporation  operating  Automatic 
a  railroad  or  part  of  one,  in  this  state  shall  equip  all  of  its  ^gj^^"^ 
cars  with  automatic  couplers  and  air-brakes,  except  that 
nothing  herein  shall  require  such  companies  to  equip  more 
than  thirty  per  cent,  of  the  cars  in  its  freight  service  with 
air-brakes,  unless  a  larger  per  cent  is  necessary  to  provide 
at  least  twenty-five  per  cent  of  all  the  cars  in  each  freight 
train  with  such  air-brakes.     (90  v.  185  §2.) 

Section  8947.     Every  railroad  corporation  operating  po««r  bnkct 
a  railroad  or  part  of  one,  shall  equip  each  of  its  engines  used   "^  "wtn<* 
in  the  transportation  of  trains  with  a  power-brake.     (90 
V.  i8s  §  3) 

Section  8948.  A  railroad  corporation  which  fails  to  porfdnre. 
comply  with  any  provision  of  the  next  two  preceding  sec- 
tions, shall  forfeit  and  pay  to  the  state  not  less  than  one 
thousand  nor  more  than  five  thousand  dollars,  to  be  recov- 
ered in  an  action  brought  by  the  attorney-genera!  in  the 
nama  of  the  state,  and  which  is  to  be  prosecuted  in  accor- 
dance with  the  provisions  of  law  as  to  suits  instituted  by 
him  in  Franklin  county.     (90  v.  iS$  §  g.) 


Section  8049.     No  common  carrier  engaged  in  moving  powe 


traffic  on  a  railroad,  between  points  within  this  state,  shall 
use  on  its  line  a  locomotive  therefor  not  enuipped  with 
power  driving  wheel  brakes  and  appliances  for  operating 
the  train  brake  system,  or,  in  such  business  to  run  a  train 
unless  at  least  three-fourths  of  the  cars  therein  shall  have 


tira  and  can. 
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brakes  thereon  so  arranged  that  they  can  be  operated  and 
used  from  the  engine  by  the  engineer  of  the  locomotive 
drawing  such  train  and  unless  all  of  such  cars  so  equipped 
shall  be  associated  together.     (98  v.  75  §  i.) 

Referred  fo:  State  v.  Railway.  7  O.  N.  P.  (N.  S.)  571. 
This  and  the  followinp;  sections  are  valid  and  constitutional: 
Railway  v.  Slate.  82  O.  S.  (10  (affirming  Railway  v.  Stale.  11  O.  C 

C,  (N.  S.)  482.  21  O.  C.  D-  20,  which  affirmed  State  v.  Railway, 
7  O.  N.  P.  <N.  S.)  541,  19  O.  D.  (N.  P.)  285;  McGarvey  irt 
Railway,  83  O.  S.  273. 

Section  8950.  No  such  common  carrier  shall  haul, 
or  permit  to  be  hauled  or  used  on  its  line,  a  locwnotive.  car, 
tender,  or  similar  vehicle  used  in  moving  state  traffic,  not 
equipped  with  couplers  coupling  automatically  by  impact, 
and  which  can  be  uncoupled,  without  the  necessity  of  men 
going  between  the  ends  of  the  cars.     f<>8  v.  76  §  2.) 

This  section  is  a  valid  and  reasonable  exercise  of  the  police 
power  of  the  state:  it  does  not  directly  regulate  interstate  com- 
merce or  conflict  with  the  regulations  thereof  enacted  by  congress, 
hut  requires  the  use  of  the  same  kind  of  automatic  couplers  re- 
quired by  the  act  of  consress.  and  therefore  is  not  void  on  the 
ground  that  it  is  in  contravention  of  the  exclusive  power  of  con- 
BTess  to  regulate  commerce  among  the  states :  Railway  v.  State, 
82  O.  S-  60  (affirming.  Railway  v.  State,  U  O.  C.  C  (N.  S.)  482, 
21  O.  C.  D-  20,  which  affirmed  State  v.  Railway,  7  0.  N.  P.  (N.  S.) 
541,  19  O.  D.  (N.  P.)  2851. 

A  common  carrier  using  a  car  in  violation  of  the  statute  is 

.    from   the   penalty   therein   provided,  because   the  car. 

ailroad  on  which   it   was  being  hauled,   is   commonly  used 

.._  tate  traffic,  or  because  it  was  in  a  train  containing  cars 

loaded  with  interstate  traffic :  Railway  v.  State.  82  O.  S.  60  (affirm- 
ing Railway  v.  State,  U  O.  C  C.  (N,  S.)  482,  21  O.  C.  D.  20, 
which   affirmed   State  v.   Railway.  7   O.   N.   P.    (N.  S.)    541,   19  0. 

D.  (N.  P.)  285). 

It  is  the  positive  duty  of  a  railway  company  to  equip  cars  being 
used  in  moving  state  traffic,  "with  couplers  coupling  automatically 
by  impact,  and  which  can  be  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  the  cars,"  and  the  use  ot  such 
cars  without  the  required  equipment  is  unlawful :  McGarvey  v. 
Railway.  83  O.  S.  378 

It  is  the  duty  of  the  railway  company  engaged  in  moving 
state  traffic  to  exercise  ordinary  care  to  keep  the  said  couplers  in 
working  order  so  as  to  accomplish  the  object  of  said  enactment 
and  promote  the  safetv  of  employes  engaged  in  causing  such  cars 
to  be  coupled :   McGarvey  v.  Railway.  83  O.  S.  27.1. 

Where  an  employe  of  a  railway  company,  whose  duty  is  to 
cause  cars  in  u^^e  by  said  company  in  moving  state  traffic  to  be 
coupled,  and  which  cars  are  not  equipped  with  couplers  coupling 
automatically  by  impict,  as  required  by  this  section,  is  killed  or  in- 
jured in  attemnling  to  cause  said  cars  to  be  coupled,  the  railway 
company  is  liaMe  in  damages  tor  a  violation  of  this  section,  and,  ac- 
cording to  G.  C.  SP.W.  the  employe  is  not  deemed  to  have  assumed 
the  risk  occisioncd  hy  the  neijlect  of  the  company,  nor  shall  he  be 
held  to  have  contributed  to  hi.s  death  or  injury  where  the  company 
has  violated  the  provisions  of  this  section,  which  violation  con- 
tributed to  the  death  or  injury  of  such  employe:  McGarvey  v. 
Railwav.  83  O.  S,  273. 

Where  a  railway  company  uses  cars  in  moving  state  traffic, 
H-bich  are  equipped  with  couplers  intended,  when  installed,  to 
couple  automatically  by  impact,  but  from  long  use  or  other  caose, 
they  have  become  defective,  worn  and  have  such  lateral-play  that. 
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tliey  will  not  couple  autumatically  by  impact,  and,  to  effect  the 
coupling,  it  became  necessary  for  the  employe  to  go  between  the 
cars  to  assist  in  making  the  same,  and  he  is  injured  while  so  en- 
gaged because  of  tlie  worn  and  defective  cuuplers,  he  may  recover 
for  the  injury  so  caused;  McGarvey  v.  Railway,  83  O.  S.  273. 

This  section  is  not  in  conflict  with  the  federal  act  relating  to 
the  same  subject,  and  is  not  unconstitutional  because  relating  to 
the  same  subject  matter:  State  v.  Railway,  7  0.  N.  P.  {N.  S.) 
571,  19  O.  D.  (N.  P.)  S67. 

Proceedings  under  this  section  are  civil  in  their  nature,  and 
guilty  knowledge  and  intention  are  therefore  not  essential  elenieiits 
■  of  the  offence:  State  v.  Railway,  7  O.  N.  P.  (N.  S.)  571,  19 
O.  D.  (N.  PJ  H6T. 

This  section  does  not  apply  to  electric  railwajrs  which  are  in 
the  process  of  cocisEruction,  nor  to  cars  used  in  thdr  construction : 
Railway  v.  Somers,  14  O.  C,  D.  67. 

A  prosecution  lor  the  violation  of  this  section  may  be  brought 
against  a  receiver  of  a  railroad  company,  if  he  was  in  fact  such  at 
the  time  of  the  neglect  of  duty  complained  of:  State,  ex  rd.,  v. 
Harmon,  6  O.  L.  K.  619,  54  Bull.  70. 

In  a  prosecution  for  the  violation  of  this  section,  it  is  im- 
material that  the  defective  car  was. moved  a  short  distance  only. 
If,  however,  the  defect  was  temporary  in  character,  could  be  re- 
paired  easily,   and   was   repaired   at   once  upon   discovery,   the^^de- 


State 


.  Har- 


fendant  is  not  guilty  of  wrongful  use  of  the  c 
mon,  6  O.  L.  R.  54  Bull.  70. 

If  a  coupler  fails  to  work  perfectly,  but  it  r 
by  mechanism  attached  to  the  other  car  so  that  i1 
for  brakeman  to  go  between  the  cars  to  couple  c 
such  defect  is  not  a  violation  of  this  s 
a  O.  L.  R.  649.  54  Bull.  70. 

This  section  is  not  rendered  invahd  by  reason  of  a  similar 
provision  in  the  federal  statutes  covering  cars  engaged  in  inter- 
state traffic,  nor  by  the  further  fact  that  another  state  law  provides 
a  further  penalty  for  permitting  a  coupler  on  a  car  thus  equipped 
to  remain  out  of  repair:    Suie  v.  Railway,  10  O.  N.  P.  (N.  S.) 


may  be  operated 

is  not  necessary 

r  uncouple  them. 

State  V.  Harmon, 


Section  8951,  No  such  common  carrier  shall  haul,  or  Gnb-iron*. 
permit  to  be  hauled  or  used  on  its  line  a  locomotive  car, 
tender,  or  similar  vehicle  used  in  moving  state  traffic,  not 
provided  with  secure  grab  irons  or  hand  holds  in  the  sides 
and  ends  thereof.  Every  car  used  in  such  business  also 
shall  be  provided  with  secure  sill  steps  on  each  end  of 
each  side  tliereof.     (98  v.  76  §  3.) 

Section  8952.  No  such  common  carrier  shall  use  a  DnwUr^ 
locomotive,  tender,  car,  or  similar  vehicle  used  in  the  move- 
ment of  state  traffic,  that  is  not  provided  with  drawbars  of 
the  standard  heiglit,  to-wit:  Standard  gauge  cars,  thirty- 
four  and  one-half  inches;  narrow  gauge  cars,  twenty-six 
inches,  measured  perpendicularly  from  the  level  of  the  tops 
of  the  rails  to  the  centers  of  the  drawbars.  The  maximum 
variation  from  such  standard  heights  between  drawbars  of 
empty  and  loaded  cars  shall  be  three  inches.    {98  v,  76  §  4.) 

Section  8953.     Such  common  carrier  may  refuse  to   c»r»  from 
receive  from  connecting  lines  or  from  any  shipper  a  car  not  cwuiectiiK 
equipped  in  accordance  with  the  four  next  preceding  sec- 
tions.    (98  V,  76  §  5.) 
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Fortdture.  SECTION  8954.     Such  comnion  carrier  using  or  permit- 

ting to  be  used  or  hauled  on  its  line  a  locomotive,  tender, 
car  or  similar  vehicle,  or  train,  in  violation  of  any  provision 
of  the  five  next  preceding  sections  shall  be  liable  to  a  penalty 
of  one  hundred  dollars  for  each  violation,  to  be  recovered 
in  a  suit  or  suits  to  be  brought  by  the  prosecuting  attorney 
in  the  common  pleas  court  of  the  county  having  jurisdiction 
in  the  locality  where  such  violation  occurred.  Upon  duly 
verified  information  being  given  him  of  such  violation  such 
prosecuting  attorney  shall  bring  such  suits.  The  railroad  - 
commission  shall  give  the  proper  prosecuting  attorney  infor- 
mation of  any  such  violations  as  may  come  to  its  knowledge. 
Nothing  contained  in  the  above  provisions  as  to  common 
carriers  shall  apply  to  locomotives,  tenders,  cars,  or  trains, 
used  exclusively  in  the  movement  of  logs,  and  when  the 
height  of  the  drawbars  of  such  locomotives,  tenders  and 
cars  does  not  exceed  twenty-five  inches,  or  to  street  cars, 
or  to  locomotives,  tenders,  cars,  similar  vehicles,  or  trains, 
while  in  actual  use  in  interstate  commerce.    {98  v.  76  §  6.) 

One  who  is  the  receiver  of  a  railway  at  the  time  of  the  neglect 
or  failure  to  comply  with  G.  C.  8950,  is  liable  under  this  section: 
State  V.  Harmon.  8  O.  L.  R.  649,  64  Bull,  70. 

A  common  carrier  using  a  car  in  violation  of  the  statute,  is 
not  immune  from  the  penalty  therein  provided  because  the  car,  or 
the  railroad  on  which  it  was  being  hauled,  is  commonly  used  in 
interstate  traffic,  or  because  it  was  in  a  train  containing  cars  loaded 
with  interstate  traffic:  Railway  v.  Slate,  82  O.  S.  60  (affirming 
C,  D.  20.  which 
9  O.  D,  (N.  P.) 


Section  8955.  Any  employe  of  such  common  carrier, 
who  is  killed  or  injured  by  a  locomotive,  tender,  car,  similar 
vehicle,  or  train,  in  use  contrary  to  the  provisions  of  sections 
eighty-nine  hundred  and  forty-nine  to  eighty-nine  hundred 
and  fifty-four  both  inclusive,  shall  not  be  deemed  to  have 
assumed  the  risk  thereby  occasioned,  although  continuing 
in  the  employment  of  such  carrier  after  the  unlawful  use  of 
such  locomotive,  tender,  car,  similar  vehicle,  or  train  had 
been  brought  to  his  knowledge,  nor  shall  such  employe  be 
held  to  have  contributed  to  his  injury  in  a  case  where  the 
carrier  violated  any  provision  of  such  sections,  when  such 
violation  contributed  to  his  death  or  injury.    (98  v.  77  §  7,) 

Section  8956.  The  state  railroad  commission  after 
full  hearing  and  for  good  cause  shown,  may  increase  the 
minimum  proportion  of  cars  in  at  train  required  to  be 
operated  by  power  or  train  brakes.  Failure  to  comply 
with  the  requirements  of  such  commission,  shall  he  subject 
to  a  like  penalty  as  failure  to  comply  with  any  requirement 
herein  made  of  such  carriers,     (98  v.  75  §  i.) 
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or  the  railroad  on  which  it  was  being  hauled,  19  commonly  used 

in  interstate  traffic,  or  because  it  was  in  a  train  containing  cars 
loaded  with  interstate  traffic:  Railway  v.  State,  82  O.  S.  60  {af- 
firming Railway  v.  State,  11  O.  C  C.  <N.  S.)  482,  21  O.  C  D. 
20,  which  affirmed  State  v.  Railway,  7  O.  N.  P.  (N.  S.)  541,  19 
O.  D,   {N.   PJ   286). 

The  state  automatic  coupler  act  (G.  C  8950,  et  seq.  is  not  in 
conflict  with  the  federal  act  relating  to  the  same  subject,  and  is 
not  unconstitutional  because  relating  to  the  same  subject-matter: 
State  V.  Railway,  7  O.  N.  P.   (N,  S.)  571. 

Proceedings  under  the  state  automatic  coupler  act  (G.  C. 
8950,  et  seq.)  are  civil  in  their  nature,  and  guiltv  knowledge  and 
intention  are  therefore  not  essentia]  elements  of  tne  offense:  State 
r.  Railway,  7  O.  N.  P.  (N.  S.)  571. 

Section  8956-1.     It  shall  be  unlawful,  from  and  after 
the  first  day  of  September,  1910,  for  any  common  carrier 
operating  a  railroad,  in  whole  or  in  part,  within  this  state, 
or  any  manager  or  superintendent  thereof,  to  require  or 
permit  the  use,  within  this  state  upon  such  railroad,  of  any 
caboose  car,  or  other  car  used  for  like  purpose,  which  is   comtniaion 
not  provided  with  a  door  in  each  end  thereof  and  an  out-  "'  caboote 
side  platform  across  each  end  of  such  car;  each  platform 
shall  not  be  less  than  twenty-four   inches   in  width   and 
shall  be  equipped  with  proper  guard  rails,  and  with  grab 
irons  and  steps  for  the  safety  of  persons  getting  on  and 
off  said  car.     Said  steps  shall  be  equipped  with  a  suitable 
rod,  board   or  other  guard  at  each  end  and  at  the  back 
thereof,  properly  designed  to  prevent  slipping  from  such 
step.     But  nothing  herein  provided  shall  affect  the  right   Eiception. 
of  any  railroad  to  operate  a  caboose  car  now  constructed 
or  in  use  having  the  platforms  each  not  less  than  twenty 
inches  in   width  and   equipped  with   the  other  appliances 
as  herein  provided.     The   railroad   commission   is  hereby 
authorized   to  grant   to   any   common   carrier,    upon    full 
hearing  and  for  good  cause  shown,  a  reasonable  extension    EMeutoo  of 
of  time  in   which   to    comply   with   the  provisions   of   this   ^J-  ^[^^ 
act;  provided  that  in  no  case  shall  such  extension  or  exten-  iHoa. 
sions  in  the  aggregate  exceed  the  period  of  one  year  fr<wn 
the  time  herein  limited  for  compliance  with  this  act. 

Section  8956-2.     Any  person  or  common  carrier  vio-   Pemity. 
lating  any   of   the   provisions  of   section  8956-1   shall  be 
deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  6ned  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars  for  each  offense. 

Section  8957.    An  inspector  of  automatic  couplers,  in«pecior  of 
air  brakes  and  automatic  power  brakes  on  railroad  cars,  J^'^'""  ^ 
tenders  and  engines  shall  be  appointed  by  the  railroad  com-  brdEcT*  ' 
mission  of  Ohio.    He  shall  hold  office  for  two  years,  unless 
sooner  removed  for  cause,  and  until  his  successor  is  ap- 
pointed and  qualified.    When  a  vacancy  occurs  in  the  office 
such  commission  immediately  shall  fill  it  by  appointment. 
(R.  S.  Sec.  .<?365-23b.) 
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QwUGatioiu.  Section  8958.     No  person  shall  be  eligible  to  the  office 

who  is  an  officer  or  employe  of  a  railroad  company  or  owns 
or  is  interested,  directly  or  indirectly,  in  the  stocks  or  bonds 
of  any  railroad  company,  or  who  has  not  had  at  least  seven 
years'  experience  in  the  transportation  department  on  some 
line  of  railroad  of  more  than  thirty  miles  in  length,  operated 
in  this  state.     (R.  S.  Sec.  3356-23b.) 

Bond  nd  Section  8959.     Before  entering  on  his  duties,  the  in- 

*^*'  specter  shall  give  bond  to  the  state  in  the  sum  of  three 

thousand  dollars,  with  two  or  more  sureties,  or  a  bond  and 
security  company,  acceptable  to  the  state  railroad  commis- 
sion, conditioned  for  the  faithful  performance  of  his  duties. 
He  also  shall  take  the  usual  oath  of  office,  which  oath  and 
bond  with  the  approval  of  the  commission  endorsed  thereon, 
shall  be  deposited  with  the  secretary  of  state.  (R.  S,  Sec. 
3365-23C.) 

s«i»fT  Md  Section  8960.     Such  inspector  shall  receive  a  salary 

«pti»e*  of  fifteen  hundred  dollars  per  year,  and  al!  necessary  ex- 

penses, not  exceeding  one  thousand  dollars  in  any  one  year, 
which  shall  be  paid  in  the  manner  now  provided  by  law 
for  the  salary  and  expenses  of  the  railroad  commission.  In 
addition  to  the  fifteen  thousand  dollars  now  authorized  for 
such  state  railroad  comniis.sion,  there  shall  be  assessed  yearly 
in  the  manner  and  upon  the  corporations  as  the  law  pro- 
vides, the  sum  of  two  thousand,  five  hundred  dollars  to 
pay  the  salary  and  expenses  herein  provided  for.  (R.  S. 
Sec.  3365-23d.) 

offic*  under  SErTioN   8961.     Siich   inspector   shall   have  his   office 

of'njir^        in  the  office  of  the  railroad  commission,  and  shall  be  under 

commiMioB.       its  supervision.     In  the  performance  of  his  duties  he  also 

shall  have  the  right  of  passing  upon  all  the  railroads  within 

the  state,  and  upon  all  trains,  and  anv  part  thereof  free  of 

charge.     (R.  S.  Sec.  3365-23d.) 

Dattei  of  Section  8962.     Such  inspector  shall  inspect  the  coup- 

*"''^'*"'  lers,  air  brakes  and  automatic  power  brakes  found  on  any 

railroad  in  Ohio,  and  make  weekly  reports  of  his  inspection 
to  the  railroad  commission,  reporting  all  cars,  tenders  and 
engines,  giving  number  thereof,  road  on  which  they  are 
found,  and  the  road  owning  them,  if  known,  which  are 
found  to  have  a  defective  coupler  or  brake,  describing  the 
defect.  On  discovering  a  defective  coupler  or  brake,  he 
also  immediately  shall  report  it  to  the  superintendent  of 
the  road  on  which  it  is  found  and  to  the  agent  thereof  at 
the  nearest' station,  describing  the  defect.  (R.  S.  Sec. 
3365-23^-) 

Citod:    State  vs.  Railway.  10  O.  N.  P,   fN.  S-l   58S. 
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Sectiok  8963.     A   railroad  whose  superintendent  or   Lbbaity  of 
station  agent  receives  such  notice  of  a  defective  coupler  or   i^Sn'w*'" 
brake  shall  cause  it  to  be  iininediately  repaired.    The  com-   nuUte  remin. 
pany  shall  be  liable  in  damages  to  any  person  injured  by 
reason  of  the  defective  coupler  or  brake,  for  any  injury 
received  after  the  expiration   of   twenty-four  hours  after 
receiving  the  notice;  and  also  be  liable  in  damages  by  rea- 
son of  any  such  defective  appliance  for  any  injury  received. 
Nothing  herein  shall  diminish  the  existing  legal  liability  of 
railroads  for  injuries  to  persons  or  property,     (R.  S,  Sec. 
3365-23*-) 

Cited:    State  vs.  Railway,  10  O.  N.  P.  (N.  S.)  585. 

Section  8964.     On  the  discovery  of  a  defective  coup-   Power  ot  in- 
ler  or  brake  on  any  car,  tender  or  engine,  such  inspector  Jo^™»«t, 


may  condemn  the  car,  tender  or  engine,  and  order  it  out 
of  service  until  repaired  and  put  in  good  working  order. 
On  receiving  an  order  from  the  inspector  condemning  any 
car,  tender  or  engine,  the  employes  of  the  road  in  charge 
thereof  shall  put  it  out  of  service,  at  the  first  freight  divi- 
sion terminal.     (R.  S.  Sec,  3365-23g.) 

Section  8965.  A  railroad  company  which  fails  to 
comply  with  any  of  the  provisions  of  this  chapter,  relating 
to  the  inspection  of  automatic  couplers  and  air  brakes,  shall 
forfeit  and  pay  to  the  state,  the  sum  of  twenty-five  dollars 
for  each  day  such  defective  coupler  or  brake  is  kept  in 
use,  contrary  thereto,  to  be  collected  in  a  civil  suit  in  any 
county  in  the  state  where  service  of  process  can  be  had  on 
such  road.  On  request  from  the  inspector,  the  attorney 
general  or  the  prosecuting  attorney  of  any  county  in  which 
the  company  has  a  line  of  railroad  shall  immediately  com- 
mence and  prosecute,  without  unnecessary  delay,  proceed- 
ings to  collect  such  sum.  The  sum  so  collected  less  ten 
per  cent  fees  for  collecting  it,  dtie  such  officer,  shall  be  paid 
to  the  general  revenue  fund  of  the  State,  (R,  S,  Sec, 
3365-23h.) 

Cited:    State  v.   Railway,  10  O,  N.   P.   (N,  S.)   585. 

Section  8965-1.  Every  person,  firm  or  corporation 
operating  a  steam  railroad  wholly  or  in  part  within  this 
state  shall  require  thorough  inspection  to  be  made  of  the 
boilers  and  appurtenances  of  all  locomotives  which  shall  be 
used  by  such  person,  firm  or  corporation  on  stich  railroad 
within  this  state. 

Section  8965-2.  All  such  boilers  so  used  shall  comply  ] 
with  the  following  requirements:  The  boilers  and  appur-  \ 
tenances  shall  be  well  made  of  good  and  suitable  material; 
the  openings  for  the  passage  of  water  and  steam  respec- 
tively, and  all  pipes  and  tubes  exposed  to  heat,  shall  be  of 
proper  dimensions  and  free  from  obstructions;  the  spaces 
between  and  around  the  flues  shall  be  sufficient ;  the  flues, 
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boiler,  furnace,  safety  valves,  fusible  plugs,  low  water  in- 
dicators, feed  water  apparatus,  gauge  cocks,  steam  gauges, 
and  means  of  removing  mud  and  sediment  from  the  boiler, 
and  all  other  machinery  and  appurtenances  thereof  shall  be 
of  such  construction,  shape,  condition,  arrangement  and 
material  that  the  same  may  be  safely  employed  in  the  active 
service  of  such  railroad  without  peril  to  life  or  limb. 

Duty  of  fn-  SECTION  8965-3.     Each  inspector  shal  satisfy  himself 

ipector.  (jy  thorough  examination  that  said  requirements  have  been 

fully  complied  with.     No  boiler,  pipe,  nor  any  connections 

therewith   shall  be  approved  which   is  made  in  whole  or 

in  part  of  bad  material,  or  is  unsafe  in  its  form,  or  dan- 

I  gerous  from  defects,  workmanship,  age,  use  or  other  cause. 

puartcri;  SECTION  8965-4.     Said  inspection  shall  be  made  at  least 

uwpeetioD.  every  three  months  under  the  direction  of  such  person, 
firm  or  corporation  operating  such  railroad,  by  persons  of 
suitable  niialifications  and  attainments  to  perform  the  serv- 
ices required  of  inspectors  of  boilers  and  who  are  able  to 
form  a  reliable  opinion  of  the  strength,  form,  workmanship 
and  suitableness  of  boilers  to  be  employed  without  hazard 
of  life  from  imperfections  in  the  material,  workmanship 
or  arrangement  of  any  part   of  such   boiler   and  appur- 


Section  8965-5.  The  state  railroad  ccxnmission  shall 
have  power  to  formulate  rules  and  regulations  for  the  uni- 
form inspection  and  testing  of  boilers  and  their  appur- 
tenances, and  for  the  qualifications  and  competency  of  in- 
spectors of  boilers  under  the  provisions  of  this  act.  Copies 
of  such  rules  and  regulations  shall  be  mailed  to  every  per- 
son, firm  or  corporation  operating  a  railroad  by  steam  in 
this  state.  If  it  shall  be  ascertained  by  such  inspection  and 
test,  or  otherwise,  that  any  locomotive  boiler  is  unsafe  for 
use,  the  same  shall  not  again  be  used  until  it  shall  be  re- 
paired and  made  safe  so  as  to  comply  with  the  requirements 
of  this  act. 


ApiK 


A|)[»iiitm«it  Section  8965-6.     The  railroad  commission   shall   ap- 

"  '-— ■  point  a  competent  person  as  inspector  of  locomotive  boilers, 
and  such  inspector  shall,  under  the  direction  of  the  com- 
mission, have  charge  of  the  inspection  of  boilers  and  their 
appurtenances,  of  locomotives  used  in  the  operation  of 
steam  railroads  within  this  state  and  shall  perform  such 
other  duties  in  conection  therewith  as  the  commission  shall 
direct.  Said  inspector  shall  be  employed  at  a  fixed  com- 
pensation not  exceeding  one  hundred  and  eighty  dollars  per 
month. 

Section  8965-7.  Each  inspector,  if  he  shall  approve 
of  the  boiler  and  the  appurtenances  throughout,  shall  make 
and  subscribe  his  name  to  a  written  or  printed  certificate 
which  shall  contain  the  number  of  each  boiler  inspected, 
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the  date  of  its  inspection,  the  condition  of  the  boiler  and 
appurtenances,  and  such  details  as  may  be  required  by  the 
forms  and  regulations  which  shall  be  prescribed  by  the  rail- 
road-commission. Every  such  certificate  shall  be  verified 
by  the  oath  of  the  inspector,  and  he  shall  cause  said  certifi- 
cate to  be  filed  in  the  office  of  the  railroad  commission 
within  ten  days  after  each  inspection  shall  be  made,  and 
also  a  copy  thereof  with  the  officer  or  employee  of  such 
railroad  having  immediate  cliarge  of  the  operation  of  such 
locomotive  boiler,  which  copy  shall  be  placed  by  such  offi- 
cer or  employee  in  a  conspicuous  place  in  the  cab  connected 
with  the  locomotive  boiler  inspected,  and  there  kept  framed 
under  glass. 

Section  896t;-8.  Every  person,  firm  or  corporation  PeMiHet 
operating  such  railroad  and  violating  any  of  the  provisions 
of  this  act  shall  be  liable  to  a  penalty  to  be  paid  to  the  gen- 
eral revenue  fund  of  the  state,  of  one  hundred  dollars 
($100.00)  for  each  offense,  and  the  further  penalty  of  one 
hundred  dollars  ($100.00)  for  each  day  it  or  they  shall 
omit  or  neglect  to  comply  with  said  provisions;  and  the 
making  or  filing  of  a  false  certificate  shall  be  a  misde- 
meanor, and  every  inspector  who  wilfully  certifies  falsely 
touching  any  steam  boiler  or  appurtenances  thereto  be- 
longing, or  any  matter  or  thing  contained  or  required  to 
be  contained  in  any  certificate  signed  and  sworn  to  by  him, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  in  any  sum  not  less  than  two 
hundred  dollars  ($200,00)  nor  more  than  five  hundred 
dollars  ($500.00.) 

Section  S965-9.     It  shall  be  the  duty  of  the  state  rait-  Dot^  oi  cm 
road  commission  to  enforce  the  provisions  of  this  act.  numon. 

Section  8965-10.     This  act  shall  take  effect  and  be  in   a«  ui<» 
force  on  and  after  September  i,  1910.  "'''"■  *''"' 

Section  8966.  Except  in  the  months  of  December,  Sjw* 
January  and  February,  any  company  or  person  operating  a  ■"**"^ 
railroad  or  a  part  of  one,  shall  place  on  every  locomotive 
engine  used  therefor,  or  in  construction  or  repairing  the 
road,  such  device  or  contrivance  as  most  effectually  will 
guard  against  the  escape  of  fire  or  sparks  that  otherwise 
would  be  thrown  out  by  such  engines,  and  keep  the  device 
in  good  repair.     (82  v.  118  g  i.) 


D.  184. 

A  good  defense  is  made  to  an  action  for  damages  for  prop- 
erty destroyed  hy  fire  from  a  pissitiR  lornmotive,  when  it  ib  shown 
by  a  competent  expert  that  the  Incomitive  was  equipped  with  a 
spark-arrester  equally  as  Rood  as  any  other,  and  it  further  appears 
that  it  was  being  run  by  experienced  men,  and  in  the  usual  manner, 
and  was  not  out  of  order:  Railway  v.  Wahlers,  1  O.  C.  C  (N. 
S.)  139.  U  0.  C.  D.  810. 
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An  action  to  recover  damages  for  the  destruction  of  fences 
is  said  in  railway  v.  Furry,  18  O.  C.  C.  880,  9  O.  C.  D.  850,  to 
involve  the  title  and  possession  of  really ;  and,  accordingly,  not 
to  be  within  the  jurisdiction  of  the  justict  of  the  peace. 

Evidence  that  other  engines  on  other  occasions  at  a  time  and 
place  remote  from  those  involved  in  the  case  at  bar,  emitted  sparks, 
is  incompetent:  Pennsylvania  Co.  v.  Kossman,  13  0.  C.  C  111, 
7  O.  C.  D.  119. 

In  an  action  against  a  railroad  company  to  recover  damages 
caused  by  tire  set  by  its  locomotive,  this  proof  is  subject  to  con- 
siderable latitude.  It  is  competent  to  show  that  the  fire  started, 
in  the  grass  along  the  track  soon  after  the  passage  of  the  loco- 
motive, and  that  about  that  time  and  immediately  after  the  pas- 
sage of  the  locomotive,  other  tires  occurred  in  that  neighborhood. 
When  the  particular  locomotive,  that  is  claimed  to  have  set  the 
fire  is  not  traceable,  it  may  be  shown  that  the  railway  company 
was  reckless  in  this  particular,  and  it  would  be  competent  to  show 
that  every  one  of  the  company's  locomotives  emitted  fire ;  Rail- 
road v-  Kelly,  10  O.  C.  C.  322,  6  O.  C.  D,  555  (affirmed,  without 
report.  Railroad  v.  Kelley,  37  Bull,  392). 

Evidence  tending  to  show  the  different  kinds  of  spark-ar- 
resters may  be  competent,  but  such  evidence  can  not  be  used  to 
show  that  failure  to  use  a  particular  kind  constitutes  negligence: 
Railway  v.  McKelvey,  12  0.  C.  C  426,  5  O.  C  D-  451. 

This  and  the  following  sections  do  not  relieve  a  railway  cor- 
poration from  the  duty  of  using  proper  care  to  avoid  injuring  the 
property  of  others  by  fire :  Railway  v.  Wickendcn,  11,  O.  C.  C. 
378,  5  O,  C.  U.  173. 

If  evidence  tends  to  show  that  the  fire  was  caused  by  sparks 
emitted  from  a  locomotive  of  the  railway  corporation,  and  that  a 
properly  constructed  locomotive  does  not  emit  sparks,  the  burden 
of  proof  is  upon  the  railway  corporation  lo  show  that  the  locomo- 
tive and  its  appliances  were  properly  constructed  and  were  in 
proper  condition:  Railroad  v,  Fredenbur,  3  0.  C.  C.  33,  2  0.  C  D. 
15- 

While  a  railway  corporation  must  use  proper  devices,  it  is 
said  in  Railway  v.  Kelly,  10  O,  C.  C.  322,  6  O.  C  D.  555  (affirmed, 
without  report,  Railroad  v.  Kelly,  37  Bull.  392),  that  it  need  not 
use  the  best  possible  appliances. 

Farfdtuie  SECTION   8967,     A   railfoaii   Company,   corporation   or 

in"*»eSS?^  person  violating  the  provisions  of  tlie  next  preceding  section, 
upon  conviction  thereof  in  a  court  of  competent  jurisdiction, 
shall  forfeit  and  pay  for  each  violation  any  sum  not  ex- 
ceeding one  hundred  dollars.  In  addition  thereto  the  court 
of  common  pleas,  in  a  county  through  viihich  such  railroads 
are  constructed  and  operated,  may  enjoin  such  companies, 
corporations  or  persons  from  using  on  such  railroads,  a  lo- 
comotive not  provided  with  the  device  hereinbefore  re- 
quired.    (82  V.  118  §  2.) 

A  railway  corporation  is  not  relieved  from  the  duty  of  exer- 
cising ordinary  care  to  avoid  injuring  the  property  of  Others  by 
fire:    Railway  v.  Wickenden,  11  0,  C.  C  3T8.  5  0.  C.  D.  168.  _ 

While  a  railway  corporation  must  use  proper  devices,  it  is 
said  in  Railway  v.  Kellv,  10  O.  C.  C.  -.m.  6  O.  C.  D.  555  (affirmed, 
without  report.  Railroad  v.  Kelley,  37  Bull.  392),  that  it  need  not 
use  the  best  possible  appliances. 


of  a  railroad  as  manager  or  receiver,  shall  keep  the  right 
of  way  clear  from  weeds,  high  grass,  and  decayed  timber, 
which  from  nature  or  condition  are  combustible,  and  liable 


,v  Google 


KBCULATING  RAILROADS  AND  PUBUC  UTILITIES.  543 

to  take  or  communicate  fire  from  passing  locomotives  to 
abutting  or  adjacent  property.  Such  company  shall  be  liable 
for  all  damages  sustained  by  the  owner  or  occupant  of  such 
property  from  carelessness  or  neglect  to  keep  its  right  of 
way  clear  of  such  combustible  material.  (87  v.  99  §  i.) 
Must  keep  free  from  Russian  thistles,  see  G.  C  7161. 

Section  8969.     In  case-of  failure  to  comply  with  the  whm  »butdBg 
above  requirements,  a  person  owning  or  controlling  prop-   Sot"cSS-  " 
erty  abutting  on  or  adjacent  to  a  railroad  right  of  way,   ^jJ^^S. 
after  twenty  days'  notice  in  writing,  the  default  still  con- 
tinuing, may  cause  al]  combustible  material  to  be  removed 
from  the  right  of  way  along  or  by  such  property.     Upon 
presentation  of  a  reasonable  account  therefor  to  the  agent 
at  the  nearest  station  of  such  company  or  receiver,  if  it  or 
he  refuses  to  pay  the  amount  asked,  within  thirty  days,  it 
may  be  recovered  before  any  court  having  jurisdiction  there- 
of.    (87  V.  99  §2.) 

Section  8970.  Every  company,  or  receiver  of  such 
company,  operating  a  railroad  or  a  part  nf  one  shall  be 
liable  for  all  loss  or  damage  by  fires  originating  upon  the 
land  belonging  to  it  causer!  by  operating  such  road.  Such 
company,  or  receiver  of  such  company,  further  shall  be 
liable  for  all  loss  or  damage  by  fires  originating  on  lands  UibUin  of 
adjacent  to  its  land,  caused  in  whole  or  part  by  sparks  from  ^^""^"^ 
an  engine  passing  over  such  railroad,  ami  the  exercise  by  "  dunage  by 
such  company,  or  receiver  of  such  company,  of  due  care  in 
equipping  and  operating  such  engine  shall  not  exempt  such 
company,  or  receiver  of  such  company,  from  such  lia- 
bility, which  may  be  recovered  before  any  court  of  com- 
petent jurisdiction  within  the  county  in  which  the  lands 
on  which  such  loss  or  Hamage  occurs  are  situated.  The  ex- 
istence of  fires  upon  the  railroad  company's  lands  is  prima 
facie  evidence  that  they  are  caused  by  operating  such  rail-  Evidence, 
road.  Provided  that  nothing  herein  shall  invalidate  or 
prohibit  contracts  of  such  company  or  receiver  now  existing 
or  hereafter  made,  by  which  such  company  or  receiver  is  in- 
demnified against  such  loss  or  damage  by  fire,  or  liability 
therefor  released. 

Cited:  Insurance  Co.,  v.  Railway,  74  0.  S.  30;  Railway  v. 
Flouring  Mills  Co,  146  Fed.  953.  77  C  C.  A.  203,  1,5  0,  F.  D.  321. 

Thit  thii  section  is  conflitutional.  see  Mart?  v.  Railroad,  13  O. 
C,  C.  144,  5  0.  C.  D.  451. 

Failure  to  comply  with  the  statutes  is  negligence  per  se :  Trust 
Co.  v.  Railroad.  89  Fed.  637,  12  O.  F.  D.  184. 

This  section  iiii(>OFes  upon  every  railroad  company  operating  a 
railroad  or  part  thereof  in  this  state,  an  absolute  liability  for  loss 
or  datnaRe  by  fire,  orip;inatin(r  on  its  land,  caused  by  operating  the 
the  road ;  anil  tiic  fact  th.it  the  fire  ori&inated  on  the  land  of  the 
company  is  mnile  prima  farie  evidence  that  it  was  caused  by  oper- 
atinp  the  road  In  an  action  for  such  lo=s  or  damaxe,  it  is  not 
necessary  to  allew  or  prove  ncHliKctcc  on  the  part  of  the  company; 
nor  if  the  absence  of  such  iicKlilicnce  a  defense:  Railway  v. 
Kreager.  fil  O.  S,  :i1-2  (;tlnrrninK  R.iilway  v.  Falk,  l(i  O,  C.  C.  l^-i, 
R  0,  C.  D.  765). 
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A  different  rule  of  liability,  and  of  evidence,  is  provided  by 
this  section,  where  the  loss  or  damage  is  caused  by  6re  originatiag 

on  land  adjacent  to  the  land  of  the  railroad  company.  In  such 
cases  the  company  is  liable  only  when  the  fire  was  caused  in  whole, 
or  in,  part,  by  sparks  from  an  engine  on  or  passing  over  the  road; 
and  the  fact  that  the  fire  was  so  caused  is  made  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  company  or  persons  operat- 
ing the  road.  But  this  prima  facie  case  of  negligence  may  be 
overcome  by  proof,  under  a  proper  pleading,  that  the  company 
exercised  due  care,  the  burden  being  on  the  company  to  show  that 
it  was  free  from  negligence:  Railway  v.  Kreager,  61  O.  S.  312 
(affirming  Railway  v.  Falk.  16  O.  C.  C  125,  8  O.  C.  D.  765). 

A  petition  which  alleges  that  the  plaintiff's  loss  was  caused  by 
fire  that  originated  on  land  adjacent  to  the  land  of  the  railroad 
company,  and  that  the  fire  was  caused  in  whole  or  in  part  by  sparks 
from  an  engine  ujKin  or  passing  over  the  railroad  while  the  de- 
fendant was  operating  it,  is  not  subject  to  demurrer  on  the  ground 
that  it  fails  to  charge  the  defendant  wiih  negligence.  Though  it 
does  in  terms  charge  such  negligence,  it  states  tacts  which  in  law 
make  a  prima  facie  case  of  negligence,  and  show  a  complete  cause 
of  action ;  Railway  v.  Kreager,  61  0.  S.  312  (affirming  Railway 
V.  Falk,  16  O,  C  C.  125,  8  O.  C.  D.  765). 

General  Code  8970  to  8972  are  constitutional.  They  neither 
impair  the  obligations  of  contracts,  nor  deprive  railroad  companies 
of  property  without  due  process  of  law,  nor  deny  them  the  equal 
protection  of  the  law;  and  Ihey  have  uniform  operation  throughout 
the  state.  Whetiier  G,  C.  P973,  which  i»-ovides  for  taxing  as  part 
of  the  costs  an  attorney's  fee  for  the  successful  party  on  appeal  is 
constitutional,  quaere  but  if  not.  it  is  severable  from  the  remaining 
provisions,  and  does  not  affect  their  validity:  Railway  v.  Kreager, 
61  O.  S.  312  (affirming  Railway  v.  Falk,  16  0,  C.  C.  125,  8  O.  C 
D.  765). 

The  statute  is  applicable  where  the  railroad  company  ob- 
tained its  right  of  way  or  part  of  It  by  deed,  as  well  as  when  it 
was  acquired  by  legal  appropriation,  and  to  companies  in  existence 
when  the  statute  was  passed,  as  well  as  to  those  organiied  since; 
Railway  v.  Kreager,  61  O.  S.  312  (affirming  Railway  v.  Falk,  16 
O.  C  C.  125,  8  O,  C.  D,  765). 

A  stipulation  in  a  lease  made  by  a  railroad  company  that  the 
lessee  is  to  exonerate  it  from  all  liability  for  damages  by  fire  to 
any  property  or  structure  on  the  demised  premises,  which  in  the 
operation  of  the  railroad  may  be  accidentally  or  negligently  com- 
municated to  it,  is  not  void  as  against  public  policy:  Insurance 
Co.  V.  Railroad,  74  0.  S.  30. 

Neither  a  lessee  under  a  leastr  which  contains  a  covenant  that 
the  lessee  will  exonerate  the  lessor  railway  corporation  from 
liabitily  for  daniages  by  lire,  nor  an  in>iirance  company  which  has 
insured  the  property  of  such  lessee,  can  recover  from  the  railroad 
company  the  amount  of  the  loss  by  fire  to  a  building  and  its  con- 
tents owned  by  the  lessee  and  located  partly  on  such  premises, 
when  in  the  operation  of  the  railroad  the  fire  was  communicated 
to  that  part  of  the  building  on  the  demised  premises  :  Insurance 
Co.  V,  Railroad,  74  0.   S.  30. 

In  an  action  against  a  railroad  company  to  recover  the  value 
of  property  destroyed  by  fire,  the  liability  of  the  company  is,  under 
the  provisions  of  this  section,  established  when  it  is  admitted  or 
proved  that  the  fire  which  caused  the  destruction  originated  on  the 
land  of  the  company  and  was  caused  by  the  operation  of  its  road : 
Railroad  v.  Falk,  62  O.  S.  297. 

When  the  properly  destroyed  under  cirucr 
the   company    liable    therefor    is    insured,   the 

as  against  the  railroad  companv  and  the  insurer  is  nmuea  ro 
indemnity   for  his  loss;  Railroad  v.   Falk,  62  O.  S,  397. 

The  ultimate  liability  for  such  loss  is  upon  the  railroad  com- 
pany, and  in  an  action  brought  for  it,';  enforcement,  the  owner 
and  the  insurer,  being  parties,  there  should  be  a  recovery  for  the 
value  of  the  property  destroyed  without  deduction  on  account  of 


»Google 


REGULATING    RAILROADS   AND   PUBLIC    UTIUTIES. 

payments  made  to  the  owner  by  the  insurer  in  discharge  of  the 
obligation  imposed  by  Its  policy:  Railroad  v.  Falk,  63  O.  S.  297. 

In  an  action  brought  by  the  owner  against  the  railroad  com- 
pany to  enforce  liability  an  insurer,  having  before  the  termination 
of  the  action,  made  payment  to  the  owner  on  account  of  such  loss, 
should  intervene  for  the  purpose  of  being  subrogated  to  the  rights 
of  the  owner  to  the  extent  of  such  payment,  and  the  amount 
recovered  from  the  railroad  company  should  be  adjudged  to  the 
owner  and  the  insurer  according  to  their  respective  interests: 
Railroad  v.  Falk,  62  0.  S.  297. 

Prior  to  this  and  the  following  section,  the  fact  that  an  injury 
to  adjacent  property  by  fire  was  caused  by  sparks  which  were 
emitted  from  locomotives,  did  not  raise  the  presumption  of  negli- 
gence: Ruffner  v.  Railroad,  34  0.  S.  96. 

In  an  action  for  recovery  on  account  of  loss  by  fire  communi- 
cated by  a  locomotive,  a  petition  is  sufficient  under  this  section 
and  G.  C.  8971  and  8972,  which  avers  that  fire  and  sparks  were 
emitted  by  one  of  the  defendant  company's  locomotives,  thereby 
causing  fire  on  the  railroad  right  of  way  and  the  plaintiff's  land, 
the  plaintiff  being  ignorant  as  to  whether  the  fire  started  on  his 
own  land  nr  that  of  the  company;  and  such  averment  is  a  sufficient 
averment  tha.t  the  fire  was  communicated  directly  from  the  loco- 
motive, and  not  from  some  other  source:  Railway  v.  Anderson,  7 
O.  C.  C,  <N.  S.)  17.  17  O.  C.  D.  577. 

If  a  railway  company  has  its  locomotive  equipped  with  a  spark 
arrester,  which  most  effectually  will  guard  against  the  escape  of 
fire  or  sparks,  and  such  locomotive  is  run  properly  and  does  not 
emit  sparks,  the  railway  corporation  is  not  liable  for  injury  by 
fire:     Railway  v.  Whalers,  1  O,  C.  C.  (N.  S-)   139,  14  O.  C.  D.  310. 

A  charge  to  the  effect  that  if  the  jury  found  that  the  properW 
of  the  plaintiff  was  ignited  from  a  fire  originating  upon  the  lands 
of  the  railroad  company,  which  according  to  the  statute  makes  it 
piifns,  facie  evidence  that  such  tire  was  caused  by  operating  such 
railroad,  should  be  given;  and  it  is  error  to  refuse  it:  Marti  v. 
Railway,  12  O.  C.  C,   144.  5  O.  C.   D.  451. 

A  party  who  has  made  a  prima  facie  case  under  this  and  the 
following  sections  need  not  offer  further  evidence  until  such  prima 
facie  case  has  been  rebutted  by  the  defendant :  Railway  v.  Wales. 
II  O,  C.  C  371.  5  O.  C.  D.  168.     - 

Evidence  that  fires  occur  along  other  roads  which  use  the 
same  kind  of  a  spark  arrester  is  not  admissible:  Railway  v.  Fre- 
denbur.  3  O.  C  C  23,  2  O.  C.  D.  15, 

In  an  action  against  a  railroad  company  to  recover  damages 
for  the  destruction  of  the  plaintiff's  property  by  fire,  alleged  to 
have  been  communicated  thereto  by  sparks  emitted  from  one  of  the 
defendant's  locomotives,  plaintiff's  counsel  in  argument  to  the  jury 
stated  that  "within  thirty  days  after  the  occurrence  of  this  fire 
counsel  for  the  defendant  made  an  offer  of  settlement  and  that 
offer  was  repeated  as  late  as  the  day  of  the  commencement  of  this 
trial,"  which  statement,  upon  objection  being  made  thereto,  counsel 
for  plaintiff  stated  he  would  withdraw,  and  the  court  directed  the 
jur)'  to  disregard  the  same.  When  it  appears  from  the  record  that 
under  all  the  evidence  adduced  in  the  case  the  question  of  defend- 
ant's negligence  and  consequent  liability  is  a  very  close  question 
of  fact,  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  reversed,  notwithstanding  counsel's  attempted  withdrawal 
of  his  improper  statements  and  the  admonition  of  the  court  to  the 
jury  to  disregard  them,  unless  it  clearly  appears  from  the  record 
that  such  Improper  statements  did  not  influence  the  verdict  rend- 
ered :  Railroad  v.  Burr,  82  O.  S.  129. . 

For   questions    as    to    prima    facie    evidence,    see    Railway    v. 
Wales,  II   O.  C,  C  371,  5  O.  C  D.   168;  Marti  v.  Railroad,  12  0. 
C.  C.  144.  5  O.  C.  D,  451, 
3.1    B.  OP  P.  a. 
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Section  8971.    Repealed  O.  L.  102  v.  108. 

Cited:  Insurance  Co.  v.  Railway,  74  O.  S.  30;  Railway  v. 
Flouring  Mills  Co..  H6  Fed.  953,  77  C.  C.  A.  203,  15  O.  F.  D.  321. 

This  section  together  with  G.  C.  8970  atid  8972  are  said  to  be 
"most  bunglingly  worded,"  and  apparently  "made  up  of  two  dif- 
ferent bills,  with  different  purposes,  thrown  together  into  hotchpot." 
Accordingly  by  reason  of  this  section  and  G.  C  8972  and  8970 
must  be  construed  as  applicable  to  cases  of  negligence  only:  Trust 
CO.  V.  Railway,  89  Fed.  637,  13  0.  F.  D.  184. 

This  section  imposes  upon  every  railroad  operating  a  rail- 
road or  part  thereof  m  this  state,  an  absolute  liability  for  loss  or 
damage  by  tire,  originating  on  its  land,  caused  by  operating  the 
road;  and  the  fact  that  the  fire  originated  on  the  land  of  the  com- 
pany is  made  prima  facie  evidence  that  it  was  caused  by  operating 
the  road.  In  an  action  for  such  loss  or  damage,  it  is  not  necessary 
to  allege  or  prove  negligence  on  the  part  of  the  company;  nor  is 
the  absence  of  such  negligence  a  defense:  Railway  v.  Kreager,  61 
O,  S.  312  (affirming  Railway  v,  Falk,  16  O.  C.  C.  125,  8  O.  C.  D. 
T65). 

A  different  rule  of  liability,  and  of  evidence,  is  provided  by 
this  section,  where  the  loss  or  damage  is  caused  by  fire  originatiiw 
on  land  adjacent  to  the  land  of  the  railroad  company.  In  su<a 
cases  the  company  is  liable  only  when  the  fire  was  caused  in  whole, 
or  in  part,  by  sparks  from  an  engine  on  or  passing  over  the  road; 
and  the  fact  that  the  lire  was  so  caused  is  made  prima  facie 
evidence  of  negligence  on  the  part  of  the  company  or  persons 
operating  the  road.  But  this  prima  facie  case  of  negligence  may  be 
overcome  by  proof,  under  a  proper  pleading,  that  the  company 
exercised  due  care,  the  burden  being  on  the  company  to  show  that 
it  was  free  from  negligence:  Railway  v.  Kreager,  61  O.  S.  312 
(affirming  Railway  v.  Falk,  16  O,  C.  t.  125,  8  O.  C.  D.  765). 

A  petition  which  alleges  that  the  plaintiff's  loss  was  caijsed 
by  fire  that  originated  on  land  adjacent  to  the  land  of  the  railroad 
company,  and  that  the  fire  was  caused  in  whole  or  in  part  by 
sparks  from  an  engine  upon  or  passing  over  the  railroad  while 
the  defendant  was  operating  it,  is  not  subject  to  demurrer  on  the 

f round  that  it  fails  to  charge  the  defendant  with  negligence, 
hough  it  does  not  in  terms  charge  such  negligence,  it  states  facts 
which  in  law  make  a  prima  facie  case  of  negligence,  and  show  a 
complete  cause  of  action:  Railwav  v.  Kreager,  61  O,  S.  313  (affirm- 
ing Railway  v.  Falk,  16  O.  C.  C.  '125,  8  O.  C.  D.  766). 

General  Code  8970  and  8973  are  const:  mtionat.  They  neither 
impair  the  obligations  of  contracts,  nor  deprive  railroad  companies 
of  property  without  due  process  of  law,  nor  deny  them  the  equal 
protection  of  the  law;  and  they  have  uniform  operation  throughout 
the  state.  Whether  G.  C,  RfTrt.  which  provides  for  taxing  as  part 
of  the  costs  an  attorney's  fee  for  the  successful  party  on  appeal  is 
constitutional,  quaere,  but  if  not.  it  is  severable  from  the  remaining 
provisions,  and  does  not  affect  their  validity;  Railway  v.  Kreager, 
61  0.  S.  312. 

The  statute  is  applicable  where  the  railroad  company  obtained 
its  right  of  way  or  part  of  it  by  deed,  as  well  as  when  it  was 
acquired  by  legal  appropriation,  and  to  companies  in  existence 
when  the  statute  was  passed,  as  well  a,i  to  those  organiied  since: 
Railway  v.  Kreacer,  61  O.  S.  .112  (affirming  Railway  v.  Falk.  16 
O.  C.  C.  125.  8  0.  C.  D.  76.i). 

That  this  section  is  constitutional,  see  Martz  v.  Railroad. 
12  O.  C,  C.  144,  5  0.  C.  D.  451. 

Under  this  section,  the  existence  of  the  fire  is  prima  facie 
evidence  that  it  wa.=  cnu.scrl  hv  the  railroad;  Martz  v.  Railway,  12 
O.  C  C.  144,  5  O.  C  D.  4.j1. 

In  an  action  for  recovery  on  account  of  loss  by  fire  com- 
municated hy  a  locomotive,  a  petition  under  G.  C.  B970  and  thi.i 
section  is  sufficient,  which  avers  that  fire  and  sparks  were  emitted 
by  one  of  the  defendant  company's  locomotives,  thereby  causing 
fire  on  the  railroad  right  of  way  and   plaintiff's   land,  the  plaintiff 
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being  ignorant  as  to  whether  the  fire  started  on  his  own  land  or 
that  of  the  company;  and  such  an  averment  is  a  sufficient  averment 
that  the  fire  was  communicated  directly  from  the  locomotive,  and 
not  from  some  other  source:  Railway  v,  Anderson,  7  O.  C,  C. 
(N.  S.)   1-7,  17  O.  C  D.  577. 

A  jury  is  warranted  in  finding  that  Rre  upon  the  land  of 
ptaintiti  lying  adjacent  to  a  steam  railroad,  originated  from  sparks 
emitted  by  a  locomotive  which  had  passed  a  short  time  before, 
where  the  evidence  shows  that  the  wind  was  blowing  in  the  direc- 
tion of  the  plaintiff's  land  with  sufficient  force  to  carry  sparks 
thereon,  and  that  there  were  no  other  fires  in  the  neighborhood 
at  the  time:  Railway  v.  Anderson,  7  O.  C.  C.  (N.  S.)  17,  17  O.  - 
C.  D.  577. 

A  railroad  company,  sued  for  damages  on  account  of  tire 
alleged  to  have  originated  from  sparks  from  one  of  its  locomo- 
tives, may  show  by  way  of  defense  that  it  was  not  guilty  of 
negligence  in  the  premises.  But  such  a  defense  is  not  made  out 
by  testimony  as  to  the  use  of  spark  arresters,  where  the  evidence 
as  to  the  origin  «f  the  fire  is  to  the  effect  that  it  was  started  by 
sparks  from  the  locomotive  i  Railway  v.  Anderson,  7  O.  C.  C.  (N. 
SO  17.  17  O.  C.  D.  577. 

In  an  action  by  an  insurance  company  against  a  railroad 
company  for  recovery  of  the  amount  paid  on  a  policy  of  insurance 
covering  a  building  destroyed  by  fire  trough  the  alleged  negligence 
of  the  railroad  company,  an  averment  that  the  owner  of  the  prop- 
erty had  complied  with  all  the  conditions  of  the  insurance  contract 
is  a  proper  averment:  Insurance  Co.  v.  Railway.  4  O.  N.  P.  (N.  S.) 
373,  17  O.  D.  (N.  P.)  lia 

A  good  defense  is  made  to  an  action  for  damages  for  prop- 
erty destroyed  by  fire  from  a  passing  locomotive,  when  it  is  shown 
by  a  competent  expert  that  the  locomotive  was  equipped  with  a 
spark-arrester  equally  as  good  as  any  other,  and  it  further  appears 
that  it  was  being  run  by  experienced  men,  and  in  the  usual  manner, 
and  was  not  out  of  order:  Railway  v.  Wahlers,  1  O,  C  C  (N.  S.) 
laa,  J4  O.  C.  D.  310. 

For  the  meaning  of  prima  facie  evidence,  see  Railway  v. 
Wales,  II  O.  C.  C.  371,  5  O.  C.  D.  168. 

Section  8972.     In  no  case  shall  it  be  considered  as   ^vhit  dm 
negligence  on  the  part  of  the  owner  or  occupant  of  prop-  eonsjd*™! 
erty  so  injured  by  fire,  that  he  used  it,  or  permitted  it  to  "^'^ 
be  used  and  remain  as  if  no  railroad  passed  through  or  near 
such  .property.     But  this  rule  shall  not  apply  in  cases  of 
injury  by  fire  to  personalty  which  at  the  time  was  on  the 
property  occupied  by  such  road,     (91  v.  188  §  2.) 

Cited  and  construed :  Insurance  Co.  v.  Railway,  74  O.  S.  30; 
Railway  v.  Flouring  Mills  Co.,  146  Fed.  053,  77  C.  C.  A.  203,  15 
O.  F.  D.  321. 

A  good  defense  is  made  to  an  action  for  damages  for  property 
destroyed  by  fire  from  a  passing  locomotive,  when  it  is  shown  by  a 
conyjctent  expert  that  the  locomotive  was  equipped  with  a  spark 
arrester  equally  as  good  as  any  other,  and  it  further  appears  that 
it  was  being  run  by  experienced  men,  and  in  the  usual  manner, 
and  was  not  out  of  order:  Railway  v.  Wahlers,  1  O,  C.  C  (N.  S.) 
139,  14  0.  C.  D.  310. 

In  an  action  for  recovery  on  account  of  loss  by  fire  com- 
municated by  a.  locomotive,  a  petition  is  sufficient  under  G.  C.  8970 
to  8972.  which  avers  that  fire  and  sparks  were  emitted  by  one  of 
defendant  company's  locomotives,  thereby  causing  fire  on  the  rail- 
roM  right  of  way  and  the  plaintiff's  land,  the  plaintiff  being 
ignorant  as  to  whether  the  fire  started  on  his  own  land  or  that 
of  the  company ;  and  such  an  averment  is  sufficient  averment  that 
the  fire  was  communicated  directly  from  the  locomotive  and  not 
from  some  other  source:  Railway  v,  Anderson,  7  0.  C.  C  (N.  S.) 
17,  17  O.  C.  D.  577. 
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Section  8973.  If  either  party  appeals  from  the  judg- 
ment of  a  court  in  which  an  action  under  the  three  next 
preceding  sections  is  begun,  or  carries  the  case  up  on  error, 
the  party  in  whose  favor  judgment  finally  is  rendered  shall 
have  included  in  his  bill  of  costs  against  the  adverse  par^, 
an  attorney  fee  of  fifty  dollars,  if  it  is  not  carried  beyond  the 
circuit  court.  But  if  carried  to  the  suprMne  court  of  Ohio 
an  attorney  fee  of  one  hundred  dollars  shall  be  included  in 
his  bill  of  costs.     (91  v.  188  §  3.) 

This  section  is  said  to  be  unconstitutional  in  Rowland  v. 
Railway,  13  O.  C.  C  (N.  S.)  221.  22  O.  C.  D.  93. 

U'hether  such  provision  was  constitutional  or  not  was  dis- 
cussed but  not  decided  in  Railway  v.  Kreager,  61  O.  S.  312  (atBrmmg 
Railway  v.  Kalk,  16  O.  C.  C.  12o.  8  O.  C.  D.  765). 

A  somewhat  similar  statute  was  held  to  be  invalid,  in  Coal 
Co.  V.  Rossar,  53  O.  S.  12. 

Section  8974.  Sections  eighty-nine  hundred  and  sev- 
enty-one and  eighty-nine  hundred  and  seventy-two  shall  ap- 
ply to  all  cases  now  pending,  as  well  as  to  those  hereafter 

to  be  commenced.     (91  v.  188  §  4.) 

Section  8975.  Telegraph,  telephone,  electric  light  or 
other  wires  of  any  kind  placed  over  the  Ime  of  a  steam 
railroad  must  be  put  on  substantial  poles  of  a  size  not  less 
than  twelve  inches  in  diameter  at  the  bottom  and  six  in- 
ches at  the  top.  They  shall  be  set  in  the  earth  not  less  than 
one-sixth  of  their  length  and  well  tamped.  Double  cross- 
arms  must  be  used  in  all  cases,  aJl  wires  to  be  insulated 
with  glass  or  porcelain  insulators,  securely  fastened  to  both 
cross-arms,  and  clear  the  top  of  the  rails  at  least  twenty- 
five  feet.  In  trolley  wire  crossings,  such  height  as  is 
agreed  upon,  and  approved  by  the  railroad  commission  shall 
govern.  Where  there  is  side  strain,  poles  must  be  well 
guyed  or  braced.     (93  v.  154  §  i.) 

If  a  trolley  wire  crossing  is  at  least  twenty-five  feet  above 
the  top  of  the  rails,  the  approval  of  the  railroad  commission  is  not 
necessary;  Railway  v.  Railway,  21  O.  C.  C,  391,  12  O.  C.  D.  113 
(affirmed,  without  report,  Railway  v.  Railway,  64  O.  S.  560). 

Section  8976.     The  state  railroad  commission  shall  see 

that  the  provisions  of  the  next  preceding  section  are  en- 
forced, and  for  that  purpose  shall  have  power  to  cause  the 
removal  of  telegraph,  telephone,  electric  light  or  other  wires 
placed  over  a  railroad,  not  in  accordance  with  such  section. 
(93  v.  154  §  2.) 
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Section   8977.     A   company   operating   a   railroad   in   R.tjg  „(  p,^ 
whole  or  in  part  in  this  state  may  demand  and  receive  for  aenger  fare, 
the  transportation  of  passengers  on  its  road,  not  exceeding 
two  cents  per  mile,  for  a  distance  of  more  than  five  miles, 
but  the  fare  shall  always  be  made  that  multiple  of  five  near- 
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est  reached  by  multiplying  the  rate  by  the  distance.  (R. 
S.  Sec.  3368.) 

Cited:  State,  ex  rel.,  v.  Hamilton,  47  O.  S.  52;  Heaton  v. 
Railway,  1  O.  N.  P.  433.  2  O.  D.  (N,P.)  47;  Mitchell  v.  Commis- 
sioners, 5  O.  N.  P.  168;  Ashley  v.  Railway,  5  O.  L.  R.  359,  52 
Bull.  498. 

In  an  action  to  recover  a  penalty  under  G.  C.  9002  for 
violation  of  this  section,  and  objection  to  the  jurisdiction  oi  the 
court  on  the  ground  that  neither  the  cause  of  action  nor  any  part 
of  it  arose  in  the  county  where  the  suit  was  brought,  is  not 
waived  by  failure  to  make  the  objection  by  demurrer  or  answer; 
and  the  objection  will  be  available  when  made  for  the  first  time 
on  petition  in  error:  Railroad  v.  HoUenberger,  76  O.  S.  177. 

While  a  railroad  company  selling  a  coupon  ticket  for  the 
transportation  of  a  passenger  over  its  own  and  a  connecting  line, 
may,  by  contract  either  express  or  implied,  make  itself  responsible 
for  the  safe  carriage  of  the  passenger  over  the  entire  route  covered 
by  the  tipket  sold,  yet  the  mere  sale  of  such  coupon  ticket  does 
not  of  itself  import  a  contract  or  undertaking  on  the  part  of  the 
company  selling  the  same  to  become  responsible  for  the  safety  of 
the  passenger  beyond  its  own  line :  Pennsylvania  Co.  v.  LoftJs, 
72  O.  S.  288. 

Where  a  railroad  company  issues  and  sells  a  coupon  ticket 
with  coupons  attached  good  over  a  connecting  line,  in  the  absence 
of  other  evidence  the  presumption  is,  that  as  to  such  coupons  the 
company  issuing  and  selling  the  same,  in  making  such  sale,  acts 
as  the  agent  of  the  connecting  carrier:  Pennsylvania  Co.  v.  Loftis, 
72  O.  S.  288. 

Under  an  earlier  form  of  this  statute,  the  words  "more  than 
eight  miles"  were  said  to  be  equivalent  to  nine  miles,  since  the 
'■  of  measurement  was  one  mile,  and  fractions  of  a  mile  were 

NeiU, 

65  O.  S.  313 ;  see,  however,  Schiedler  v.  Railway,  20  O.  C.  C.  712. 
10  O.  C.  D.  822  (practically  reversed  by  Railway  v.  Wells.  65 
O.  S.  313). 

A  plaintiff  in  a  pending  action  for  penalties  allowed  by  a 
statute  had  no  such  vested  right  in  such  penalties  before  the 
recovery  of  a  judgment  in  such  action  as  would  render  uncon- 
stitutional as  to  him  the  repeal  and  amendment  of  the  statute, 
when  it  was  provided  in  the  amended  statute  that  it  would  apply 
to  all  actions  pending:  Railway  v.  Wells,  65  O.  S,  313. 

A  railroad  company  operating  a  railroad  in  whole  or  in  part  in 
this  state,  may  charge  as  fare  that  multiple  of  five  which  is  nearest 
to  the  product  produced  by  multiplying  the  rate  of  three  cents  per 
mile  by  the  distance,  whether  such  multiple  is  alrove  or  below  such 
product.  If  such  product  should  be  equi-distant  from  the  multiple 
below  and  the  one  above,  the  railroad  company  may  charge  as 
fare  either  multiple:  Railway  v.  Wells,  61  O.  S.  268  (affirming 
Wells.  V.  Railway.  17  O.  C.  C  201.  9  O.  C.  D.  527). 

Although  a  common  carrier  of  passengers  is  under  no  obli- 
gation to  carry  articles  of  merchandise  as  baireage,  and  although 
it  is  not  liable  for  the  loss  of  such  merchandise  if  it  is  tendered 
to  and  received  by  it  as  baggage  without  actual  knowledge  of  its 
true  character;  yet  if  it  receives  and  checks  merchandise  as  baggagf 
with  actual  knowledge  on  the  part  of  its  agents  that  it  is  mer- 
chandise, it  thereby  waives  its  right  to  immunity  from  liabilitj 
because  of  the  character  of  such  article:  Railway  v.  Bowler  Co., 
57  O.  S,  38. 

When  a  passenger  who  possesses  a  ticket  is  accompanied  by 
a  child  who  is  of  sufficient  age  to  pay  fare,  such  person  becomes 
liable  for  payment  of  such  child's  fare,  and  both  may  be  ejected 
for  refusal  to  pay  such   fare:    Railroad  v,   Orndorff,  55  O.  S.  589. 

Where  a  person  has  a  ticket,  purchased  from  a  company 
engaged  in  the  business  of  a  common  carrier  of  passengers, 
entitling  him  to  be  carried  from  a  certain  station  to  another  on  the 
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line  of  its  road,  and  is  good  only  on  trains  stopping  at  his  desti- 
nation, is,  by  the  fault  o(  the  company's  station  agent,  induced  to 
take  a  train  that  does  not,  under  the  schedule  stop  at  such  place, 
and  as  a  consequence,  is  ejected  by  the  conductor  or  on  calling  for 
his  ticket,  and  before  reaching  his  destination,  such  facts  show  a 
right  in  the  passenger  against  the  company  to  recover  as  for  a 
tort,  and  not  merely  for  a  breach  of  contract :  Railway  v.  Reynolds, 
5-5  O-  S.  370. 

A  railroad  company  is  under  obligation  to  give  such  care  to 
a  passenger,  who  becomes  sick  on  its  train,  as  is  fairly  practicable, 
with  the  facilities  at  hand,  without  thereby  unduly  delaying  its 
train,  or  unreasonably  interfering  with  the  safety  and  comfort  of  its 
other  passengers:  Railway  v.  Salzman.  52  O.  S.  568. 

A  railroad  company  sold  and  delivered  a  thousand  mile  ticket 
to  a  purchaser  who  paid  in  money  the  usual  rate  to  the  class  of 
travelers  to  which  he  belonged,  and  who  secured  it  in  ignorance 
of  the  following  directions  printed  thereon :  "conductors  will  not 
honor  this  ticket  unless  properly  stamped  and  signed  by  the 
purchaser,  and  will  strictly  enforce  the  above  condition?."  Instruc- 
tions of  the  company  to  its  ticket  agents,  and  the  uniform  custom 
regulating  the  sale  of  such  tickets  required  (hat  the  purchaser 
sign  certain  conditions  printed  thereon  before  delivery  to  them. 
The  ticket  in  question  was  delivered  to  the  purchaser  and  several 
limes  honored  by  the  company's  conductors  without  requiring  him 
to  sign  the  conditions.  Tt  was  held  that  the  company  thereby 
waived  such  requirement,  and  its  conductor  was  not  justified  in 
ejecting  the  purchaser  from  his  car  by  reason  of  his  refusal  to 
sign  the  ticket  and  to  pay  the  usual  fare  in  money  for  his  pro- 
posed passage:   Kent  v.  Railroad,  45  O.  S.  284. 

A  railway  ticket  is  nonnegoliable ;  and  a  vendee  thereof  takes 
it  subject  to  all  the  defenses  which  might  have  been  ascertained 
against  the  vendor:  Railroad  v.  Bartram.  U  0.  S.  467:  Railroad  v. 
Campbell.  36  O.  S.  ft47;  Frank  v.  Ingalls,  41   0.  S.  560. 

If  a  person  obtains  tickets  from  a  ticket  agent  under  an 
agreement  to  return  the  tickets  or  the  money  therefor  by  evening, 
and  such  person  sells  such  tickets  to  a  third  person  and  does  not 
pay  the  money  over  to  the  ticket  agent,  the  receiver  of  such  rail- 
way corporation  may  recover  such  tickets  from  the  purchaser 
thereof  by  replevin  i  Frank  v.  ingalls,  41  O.  S.  S60. 

A  provision  in  a  railway  ticket  limiting  the  time  within  which 
it  may  be  used  is  vahd:  Pennsylvania  Co.  v,  Hine.  41  0,  S.  276. 
Under  a  former  statute  which  fixed  the  rate  of  fare  which  might 
be  demanded  when  the  distance  was  more  than  eight  miles,  the 
railway  company  had  power  to  fix  any  reasonable  rate  which  it 
mi^ht  choose  for  a  distance  of  eight  miles  or  less;  Railroad  v. 
Skillman,  39  O.  S,  444. 

A  person  entering  the  cars,  without  having  purchased  a 
ticket,  and  persistently  refusing  to  pay  the  usual  and  reasonable 
fare,  upon  demand  by  the  conductor,  and  after  reasonable  time 
in  which  to  determine  whether  he  will  or  will  not  pay  the  same, 
may  lawfully  be  removed  from  the  train:  Railroad  v.  Skillman, 
39  O.  S.  444. 

If  a  railway  corporation  does  not  exceed  the  limit  prescribed 
by  statute,  it  may  charge  a  higher  rate  of  fare  to  persons  who 
do  not  buy  tickets  before  entermg  the  train  than  it  does  to  those 
who  buy  tickets  in  advance:  Railroad  v,  Skillman,  39  O.  S.  444. 

When  a  person  is  ejected  from  a  train  on  refusal  to  pay  the 
legal  fare,  he  acquires  no  right  to  remain  on  the  train  by  offering 
to  pay  the  usual  fare  after  the  train  has  been  stopped  for  the 
purpose  of  ejecting  him:  Railroad  v.  Skillman,  39  O.  S.  444. 

In  the  absence  of  a  provision  in  the  ticket  authorizing  stop- 
over privileges,  a  p.issenger  who  voluntarily  leaves  the  train  at  an 
intermediate  station,  while  the  carrier  is  performing  its  cor 
properly,  discharges  such  carrier  from  performance;  and  he 
no  right  to  demand  such  performance  upon  another  train  i 
another  time:   Hatten   v.   Railway,  39  O.   S.  375. 
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A  petition  to  recover  a  penally  under  G.  C.  9002  for  a  viola- 
tion of  a  similar  statute  is  not  bad  for  want  of  an  averment  that 
the  excessive  fare  was  paid  by  the  plaintiff  in  the  due  course  of 
business,  although  judgment  was  not  rendered  thereon  until  after 
such  act  was  repealed  by  the  act  of  March  30,  1875  (72  v.  143. 
see  G.  C.  9002),  saving  only  pending  actions  and  causes  of  action 
under  the  repealed  statute,  where  the  excessive  fare  was  paid  in 
the  due  course  of  business  and  not  for  the  purpose  of  obtaining  the 
penalty:  Railroad  v.  Cook,  37  O.  S.  26S.. 

Where  one  traveling  on  the  pessenger  train  of  a  railroad 
company,  presents  to  the  conductor  a  ticket  issued  by  such  com- 
pany, authorizing  him  to  ride  from  one  to  another  designated 
station,  "only  on  such  trains  as  stop  regularly  at  hoth  stations," 
and  is  ejected  from  the  cars  by  such  conductor  between  such 
stations,  it  will  be  no  defense  to  the  passenger's  action  against  the 
company  for  damages,  that  by  the  regulations  of  the  company,  the 
train  on  which  he  was  traveling  did  not  stop  at  the  latter  station. 
if  the  ticket  was  issued  since  the  passage  ot  G.  C.  8922  and  8923. 
and  such  station  was  in  a  municipal  cor^ioration  which,  at  the 
time  the  ticket  was  issued,  had  a  population  of  three  thousand 
inhabitants,  and  the  passenger  believed  when  he  took  passage  on 
the  train  that  it  stopped  at  both  stations :  Pennsylvania  Co.  v, 
Wentz.  37  O,  S.  333. 

TTie  section  which  prescribes  the  rates  of  fare  which  railways 
may  charge  applies  to  railways  which  are  owned  by  corporations 
created  by  special  laws,  but  which  are  operated  hy  corporations 
which  are  created  under  the  general  laws:  Railway  v,  Moore.  33 
O.  S.  384. 

Special  privileges  conferred  on  a  railroad  company  by  a 
private  charter,  granted  under  the  constitution  of  ISCffi,  do  not  so 
mhere  in  the  road  constructed  under  such  charter  as  necessarily  to 
pass  to  any  corporation  which  may  have  acquired,  under  subsequent 
legislation,  the  right  to  operate  the  same :  Railway  v.  Moore,  33 
O-  S.  384, 

For  an  earlier  statute  authorizing  recovery  of  a  penalty  in 
case  of  overcharge,  see  Railway  v.  Moore,  3.S  0.  S.  384. 

One  who  is  upon  a  passenger  train  not  in  the  ordinary  course 
of  his  business,  but  for  the  purpose  of  being  ejected  for  refusal 
to  pay  the  fare  demanded  by  the  corporation,  which  was  in  excess 
of  that  fixed  by  law.  can  recover  only  compensatory  damages  for 
being  ejected  from  the  train  for  refusal  to  pay  such  fare:  Railroad 
V.  Cole,  29  O.  S,  126. 

A  railroad  company  has  the  riRht  to  require  passengers  to 
pay  fare,  and  a  rule  directing  its  conductors  to  remove  from  the 
cars  those  who  refuse  to  comply  with  the  requirements  is  reason- 
able ;  and  the  fact  that  a  ticket  ha'  been  purchased  hy  a  passenger, 
which  was  afterward  wrongfully  taken  up  by  a  conductor  of  one  of 
the  defendant's  trains,  will  not  relieve  the  passenger  from  the 
duty  of  providing  himself  with  a  ticket,  or  paying  fare  on  another 
train  of  the  defendant  in  which  he  may  be  a  passenger;  and  in 
such  case  the  right  of  action  of  the  passenger  would  be  for  the 
wrongful  taking  up  of  the  ticket,  and  not  for  having  been  removed 
from  a  train  bv  another  conductor  for  refusing  to  pay  fare: 
Shelton  v.  Railway,  29  O,  S.  214. 

A  rule  of  a  railway  corporation  which  requires  the  pas- 
senger to  produce  his  ticket  on  demand,  or  to  pay  his  fare,  is  a 
reasonable  and  valid  rule:  Crawford  v.  Railroad,  26  O.  S.  580. 

A  passenger  who  has  purchased  a  non -transferable  commii- 
tation  ticket  and  who  has  lost  it  must  pay  his  fare,  since  he  is 
unable  to  produce  his  ticket:  and  if  he  refuses  to  pay  his  fare 
and  is  accordingly  ejected  from  the  train  without  unnecessary 
violence,  he  can  not  recover  damages :  Crawford  v.  Railroad,  28 
O,  S.  580. 

This  section  applies  to  consolidated  corporations  or^niied 
since  the  adoption  of  the  Ohio  constitution  of  18.51 :  Shields  v. 
State,  95  U.  S.  (5  Otto)  319.  4  O.  F.  D,  471  (affirming  Shields  v. 
State,  20  O.  S.  8fi). 
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One  who  buys  a  commutation  ticket  entitling  him  to  use  it 
for  a  certain  number  of  rides  during  a  certain  time,  can  not  ride 
thereon  after  sucit  time  has  expired,  although  he  did  not  make  ute 
of  such  ticket  during  such  time  for  all  the  rides  to  which  he  was 
entitled:   Powell  v.   Railroad,  25  O.   S.  70. 

Under  a  former  statute  a  railway  corporation  could  fix  any 
reasonable  fare  it  chose  for  a  distance  of  less  than  thirty  mijei ; 
and  whether  such  fare  wiis  reasonable  or  not  was  a  question  of 
fact :  Smith  v.  Railway,  23  O.  S.  10. 

If  a  railroad  company  fix  two  rates  of  passenger  fare  for  a 
distance  less  than  thirty  miles — (o-wit,  a  ticket  rate  and  car  rate — 
the  former  within,  and  the  latter  beyond  the  limits  of  its  authority, 
and  the  conductor  of  the  train,  under  the  direction  of  the  company, 
refuses  to  accept  from  the  passenger  less  than  the  illegal  and 
unauthorized  rate,  it  is  not  necessary,  to  enable  the  passenger  to 
remain  on  the  train,  to  lender  more  than  the  ticket  rate,  altnough 
the  company  might  have  fixed  such  ticket  rate  at  a  higher  sum. 
Quaere,  whether  any  tender  is  necessary  in  such  case:  Smith  v. 
Railway,  23  O.  S.   10. 

In  an  action  brought  by  a  passen|;er  who  was  wrongfully 
ejected  from  a  train,  the  injury  to  his  feehngs  which  results 
naturally  from  the  wrongful  act  may  be  considered  by  the  jury 
in  estimating  compensatory  damages:  Smith  v.  Railway,  23  O.  S.  10. 

The  terms  of  a  pass  which  is  issued  by  a  New  York  corpora- 
tion in  New  York  are  controlled  by  New  York  laws;  and  if  by  the 
terms  of  such  pass  under  New  York  Laws  such  passenger  could 
not  recover,  he  cannot  recover  in  this  jurisdiction :  Knowlton  v. 
Railway,  19  O.  S.  260. 

One  who  is  traveling  on  a  drover's  pass,  which  is  a  contract 
for  the  transportation  homo  of  one  who  has  traveled  with  live 
stock  in  transit  to  care  for  it,  is  to  be  regarded  as  a  passenger 
paying  value  for  his  transportation:  Railway  v.  Curran,  19  O.  S.  I. 

A  railway  corporation  has  power  to  prescribe  the  terms  upon 
which  passengers  may  be  admitted  to  ride  upon  freight  trains : 
Railway  v.   Bartram,  11  O.   S.  457. 

Tender  of  fare  to  a  brakeman  on  a  freight  train  is  not  a 
tender  to  the  railway  corporation,  if  by  its  reasonable  regulations, 
such  brakeman  is  not  permitted  to  collect  fare:  Railway  v.  Bartram, 
11  O.  S.  457. 

A  passenger  who  has  paid  for  his  ticket,  taken  his  scat,  and 
delivered  his  ticket  to  the  conductor  after  the  train  has  started, 
has  no  right  to  leave  the  train  at  an  intermediate  station  and 
claim  a  seat  on  another  train,  under  his  original  contract  for  ■ 
transportation:   Railroad  v.  Bartram,  II  O.  S.  457. 

in  case  of  wrongful  refusal  to  give  a  return  ticket  special 
damages  cannot  be  recovered,  unless  they  arc  pleaded  specially ; 
Wilt  v.  Railway,  21  O,  C.  C.  579,  11  O.  C.  D.  689, 

That  a  railway  corporation  can  not  take  up  a  mileage  book 
from  one  to  whom  the  original  purchaser  thereof  has  sold  it,  see 
Morton  v.  Railway,  20  O.  C.  C.  666.  10  O.  C  D.  812  (edit.  3S 
Bull.  359). 

When  two  or  more  companies  are  consolidated  under  the 
statutes  of  Ohio,  the  legislature  does  not  impair  the  obligation 
of  a  contract  by  prescribing  rates  for  the  transportation  of  pas- 
sengers, although  one  of  the  companies  was  organized  prior  to 
the  adoption  of  the  present  constitution:  Shields  v.  State,  95  U.  S. 
(5  Otto)  3(9,  4  O.  F.  D.  471, 

That  a  conductor  may  eject  a  passenger  who  is  unable  to 
produce  his  ticket ;  but  that  the  railway  corporation  is  liable  in 
damages  if  such  passenger  has  in  fact  a  contract  with  the  railway 
corporation  for  his  transportation,  see  Corry  v.  Railway,  3  Dec. 
Rep.  82,  3  Gar.  90. 

For  other  cases  considering  the  question  of  the  maximum 
rate  of  fares  see  Schneider  v.  Railway,  20  O.  C.  C.  712,  10  O.  C.  D. 
822  (practically  reversed  by  Railway  v.  Wells,  65  O.  S.  313); 
Heaton  v.  Railway,  1  O.  N.  P.  433.2  O.  D.  (N.  P.)  47. 
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A  railroad  company  having  sold  tickets  with  return  coupons 
to  a  large  number  of  persons  who  desired  to  attend  a  convention, 
the  tickets,  by  their  terms,  being  not  transferable  and  the  pur- 
chasers being  required  on  rcturniuK  to  show  their  identity  as  the 
original  purchasers,  the  contract  resting  upon  a  substantial  reduc- 
tion in  the  price  of  carriage,  is  entitled  to  an  injunction  against 
persons  acquiring  the  return  portions  of  such  tickets  from  the 
original  purchasers  and  selling  them  to  others  to  be  used  by  them 
in  violation  of  the  terms  of  such  contract ;  and  the  maximum 
referred  to  will  not  justify  a  denial  of  that  relief  because  the 
plaintiff  had  agreed  with  other  carriers  with  respect  to  the  reduction 
of  rates  and  the  conditions  of  tickets  for  such  occasion :  Kinner 
V.  Railway,  69  O.  S.  339. 

An  express  messenger  is  not  regarded  as  a  passenger ;  and 
accordingly  a  contract  between  such  messenger  and  the  express 
company,  whereby  he  agrees  to  exonerate  the  railway  in 
case  of  injury  which  he  suffers  through  its  fault,  is  valid  and 
inures  to  the  benefit  of  the  railway  corporation :  Railway  v.  Voight, 
176  U.  S.  498  (tor  contrary  opinion  of  trial  court  on  demurrer 
to  answer,  see  Voight  v.  Railway,  79  Fed.  561,  9  O.  F.  D.  595). 

Competition  is  aii  element  to  be  considered  in  determining 
whether  rates  are  reasonable  and  just;  and  the  fact  that  a  com- 
petitive rate  is  less  than  the  rate  of  the  other  competing  carrier, 
docs  not  of  itself  constitute  undue  and  unreasonable  discrimination. 
Such  discrimination  must  be  ascertained  from  a  consideration  of 
all  the  facts  and  circumstances  of  each  case :  Railroad  Commission 
V,  Railway,  82  O.  S.  25. 

Section  8978.  Any  company  operating  a  railroad  in 
whole  or  part  within  this  state  which  has  posted  up  prt^r 
notice  to  that  effect  in  a  conspicuous  place  in  each  waiting 
room  and  on  the  front  of  its  depot  building,  may  collect 
ten  cents  extra  in  addition  to  the  fare  allowed  by  law, 
when  such  fare  is  paid  on  the  train,  and  if  an  office  at  the 
point  at  which  the  passenger  boarded  the  train  has  been 
open  for  the  sale  of  tickets  at  least  thirty  minutes  next  prior 
to  the  departure  of  such  train.     (R.  S,  Sec.  3374-a.) 

Section  8979.  For  the  purposes  herein  specified, 
bicycles,  with  or  without  lanterns  or  tool-boxes  attached,  are 
baggage,  and  shall  be  transported  as  such,  for  passengers,  by 
all  railroad  companies,  and  be  subject  to  the  same  charges 
and  liabilities  as  other  baggage.  No  passenger  shall  be  re- 
quired to  crate,  cover,  or  otherwise  protect  a  bicycle.  But 
such  companies  are  not  required  to  transport  more  than  one 
bicycle  for  a  single  person.     (93  v.  24  §  i.) 

Section  8980.  Any  railroad  company  may  receive  for 
transportation  of  property  not  exceeding  five  cents  per  ton 
per  mile,  when  it  is  transported  a  distance  of  thirty  miles 
or  more;  and  if  the  quantity  transported  is  less  than  one 
ton  in  weight,  or  any  quantity  is  transported  a  less  distance 
than  thirty  miles,  such  reasonable  rate  as  is  fixed  from  time 
to  time  by  the  corporation  or  prescribed  by  law.  Until  a 
tariff  of  specific  rates  is  established  by  law  for  the  trans- 
portation of  property  of  such  bidk  that  a  quantity  equal  to 
the  tonnage  capacity  of  the  car  cannot  be  carried  in~iL  thti  , 
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corporation  may  contract  for  space  in  a  car  sufficient  to 

secure  the  safe  transportation  of  such  property,  at  a  rate 
which  shall  not  exceed  five  cents  per  ton  per  mile  if  such  car 
were  loaded  to  its  tonnage  capacity.  For  the  transportation 
of  coal,  pig-iron,  lime  stone,  iron  ore,  or  undressed  stone 
or  lumber,  not  more  than  five  cents  per  ton  per  mile  shall 
be  charged  for  the  distance  of  ten  miles  or  more,  and  if 
transported  a  less  distance  than  ten  miles,  such  reasonable 
rates  as  are  fixed  from  time  to  time  by  the  corporation 
or,  prescribed  by  law.  The  company  may  charge  on  such 
freight  a  reasonable  rate  for  loading  and  unloading,  when  in 
fact  done  by  it.     (R.  S.  Sec.  3375.) 

I.    Cited  IV.    Validity  of  contract  ex- 

11.    Rates.  onerating  railway  from 

III.    Measure  of  dam^ses.  liability. 

I.    CrrED. 
Ashley  V.  Railway,  5  O.  L.  R,  359,  62  Bull.  498. 


This  statute  applies  to  consolidated  companies,  although  one 
or  more  of  the  component  companies  were  organiied  prior  to  the 
adoption  of  the  present  constitution:  Shields  v.  State,  95  U.  S. 
(5  Otto)  319,  4  O.  F.  D.  471  (affirming  Shields  v.  State,  26  O. 
S.  86}. 

The  provi.sion  in  the  twelfth  section  of  the  general  railroad 
act  of  February  11,  1848  (40  v.  40),  that  ntS  reduction  should  be 
made  in  the  rates  of  fare  and  charges  for  freight  allowed  to  com- 
panies organized  under  that  act,  unless  their  net  profits  for  the 
previous  ten  years  amounted  to  ten  per  cent,  on  their  capital,  was 
m  the  nature  of  a  contract,  and  was  binding  on  the  state :  Railroad 
V.  Furnace  Co.,  29  O.  S.  208. 

Corporations  organized  under  the  act  of  February  11,  1848 
(46  V,  40),  before  the  adoption  of  the  present  constitution,  and 
which  had  not  relinquished  their  right  to  be  governed  thereby, 
and  had  not  realized  a  net  profit  of  ten  per  cent,  on  their  capital 
for  the  ten  years  next  preceding  the  passage  of  the  act  of  March 
30,  1875  (72  V.  142),  were  not  bound  by  the  provisions  of  the 
latter  act  reducing  their  rates  of  fare  and  freight  below  those 
allowed  by  the' twelfth  section  of  the  act  of  1848:  Railway  v. 
Furnace  Co..  49  O,  S.  m. 

For  a  distance  less  than  thirty  miles,  a  railway  corporation 
may  charge  a  reasonable  rate  in  the  absence  of  specific  statutory 
restriction;  and  whether  a  rate  for  such  distance  is  reasonable 
or  not  is  a  question  of  fact  to  be  determined  by  the  circumstances 
of  each  case:   Peters  v.  Railroad,  42  O,   S.  275. 

A  shipper  has  a  right  to  have  his  goods  transported  at  legal 
rates  over  the  usual  line  of  a  common  carrier  of  such  goods;  and 
if,  to  procure  the  services  of  such  carrier,  the  shipper  is  compelled 
to  pay  illegal  rates  established  by  the  carrier,  the  payment  is  not 
such  a  voluntary  payment  as  will  preclude  recovering  back  the 
illegal  charge;  nor  will  it  preclude  such  recovery,  if  the  payments, 
by  arrangement  of  parlies,  are  made  at  the  end  of  each  month: 
Peters  v.  Railroad,  42  O.   S.  275, 

A  rate  for  a  distance  less  than  thirty  miles  which  exceeds 
the  maximum  rate  allowed  for  thirty  miles,  is  unreasonable  as  a 
matter  of  law:  Campbell  v.  Railway,  23  O.  S.  168. 

A  board  of  directors  of  a  railroad  company,  who  are  authorized 
by  the  act  of  incorporation  lo  construct,  maintain  and  operate 
a  railroad,  and,  for  that  purpose,  are  empowered  to  make  contracts 
and  "to  do  all  acts  needful  to  carry  into  effect  the  objects  for 
which  it  was  created,"  including  the  right  to  demand  and  receive 
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for  the  transportation  of  passengers  and  property  a  compensation 
not  exceeding  a  maximum  rate,  may,  within  that  limit,  make  con- 
tracts for  transportation  for  a  fixed  future  period.  Such  a  con- 
tract, if  otherwise  valid,  is  not  ultra  vires  and  void,  for  the  reason 
that  it  binds  the  corporation  for  a  fixed  period  of  time:  Railroad 
V.   Furnace  Co..  37  O.   S.  321. 

When  the  railroad  of  one  company  is  purchased  by  another 
railroad  company,  in  pursuance  of  a  statute  authorising  the  pur- 
chase, ill  the  absence  of  any  provision  of  law  to  the  contrary,  the 
road  passes  to  the  purchasing  company,  subject  to  the  same  restric- 
tions and  limitations  as  to  rates  chargeable  for  transportation  as 
attached  to  it  in  the  hands  of  the  vendor:  Campbell  v.  Railroad, 
23  O.    S.    168. 

Wliether  the  rate  of  passenger  fare  fixed  by  a  railroad  com- 
pany under  12  of  the  act  of  February  11,  1&48  (S.  &  C,  271),  for 
distances  less  than  thirty  miles,  be  reasonable  or  not,  is  a  question 
of  fact  for  the  jury,  to  be  determined  under  such  instructions 
by  the  court  as  the  circumstances  of  the  particular  case  may 
require:   Smith  v.   Railway,  23  O.  S.   10. 

If  a  railroad  company  fix  two  rates  of  passenger  fare  for  3 
distance  less  than  thirty  miles — to-wit.  a  ticket  rate  and  a  car 
rate^the  former  within,  and  the  latter  beyond  the  limits  of  its 
authority,  and  the  conductor  of  the  train,  under  the  direction  of  the 
company,  refuses  to  accept  from  the  passenger  less  than  the  ille^l 
and  unauthorized  rate,  it  is  not  necessary,  to  entitle  the  passenger 
to  remain  on  the  train,  to  tender  more  than  the  ticket  rate,  although 
the  company  might  have  fixed  such  ticket  rate  at  a  higher  sum. 
Quaere,  whether  any  tender  is  necessary  in  such  case:  Smith  v. 
Railway,   23   O.    S.    10. 

A  contract  between  a  railway  corporation  and  a  furnace 
corporation,  whereby  the  railway  agrees  to  transport  goods  for  the 
furnace  company  at  a  certain  rate  for  ten  years  in  consideration 
of  the  construction  of  a  furnace  on  the  line  of  such  railway,  is 
valid:  Furnace  Co.  v.  Railway,  23  O.  S.  451. 

in.    Measure  of  Damages. 

In  case  of  the  breach  by  a  common  carrier  of  its  obligatJon 
to  deliver  merchandise  within  a  reasonable  time,  the  shipper  may 
recover  as  general  damages,  the  decline  in  its  market  value  between 
the  times  when  it  should  have  been  and  when  it  was  delivered: 
Ackerland  Co.  v.  Railroad.  83  O.  .S.  293. 

On  the  question  of  damages,  see,  also.  Coal  Co.  v.  Railway, 
7  0.  L.  R.  467. 

In  an  action  ai^inst  a  railroad  company,  by  a  person  engaged 
in  the  handling  and  shipping  of  hay.  grain  and  straw,  to  recover 
damages  for  alleged  discrimination  against  him  by  the  company's 
giving  to  other  shippers,  handling  and  shipping  the  same  kind  of 
freight,  special  or  unequal  preferences  in  the  distribution  and 
delivery  of  cars,  the  plaintiff  is  only  entitled  to  recover  as  damages 
^uch  sum  as  will  compensate  him  for  the  loss  or  injury  actually 
sustained  as  the  result  of  such  discrimination,  except,  that  in  any 
such  action,  if  discrimination  he  proved,  the  recovery  shall  not 
be  less  than  five  hundred  dollars :   Railwaj'  v.  Wren,  78  O.  S.   137. 

Where  there  is  no  allegation  of  special  damages,  the  measure 
of  damages  to  which  the  plaintiff  is  entitled,  is  the  difference 
between  the  market  value  of  the  hay  and  straw  that  would  have 
been  transported  in  the  cars  of  the  plaintiff  should  have  received, 
at  the  point  to  which  they  were  to  have  been  carried,  at  the  time 
when  they  would  have  reached  their  destination,  and  the  market 
value  of  said  hay  and  straw  at  the  same  time  at  the  place  from 
which  they  vffere  to  have  been  carried,  less  the  cost  of  transporta- 
tion between  the  two  points :  Railway  v.  Wren,  78  O.  S.  187. 

In  an  action  by  a  shipper  against  a  railway  corporation  to 
recover  damages  for  unfair  discrimination,  attorney's  fees  may  be 
recovered  as  compensatory  damages :  Railway  v.  Scofield,  2  O.  C. 
C.  305,  1  O.  C.  D.  500. 
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IV.    Validity  of  Contract  Exonerating  Railway  From.  Liabiuty. 


A  railway  corporation  is  a  common  carrier  and  a  contract 
whereby  a  common  carrier  seeks  to  exonerate  itself  from  liability 
for  the  n^iigence  of  its  officers  or  employes  is  invalid;  Davidson 
V.  Graham.  2  O.  S.  131;  Graham  v.  Davis.  4  O.  S.  362;  Express 
Co.  V.  Graham,  26  O.  S.  595;  Gaines  v-  Transportation  Co.,  28  O. 
S.  418:   Insurance  Co.  v.   Railroad,   ]   D.  480. 

A  common  carrier  may  exonerate  itself  by  a  contract  from 
liability  other  than  the  negligence  of  its  officers  or  employes: 
Davidson  v.  Graham.  2  O.  S.  131 ;  Graham  v.  Davis.  4  O.  S.  362 ; 
Railway  v.  Berdan,  l>2  O.  C.  C,  326.  12  O.  C.  D.  481, 

A  contract  with  a  railroad  company  for  the  transportation  of 
horses,  containing  a  stipulation  timitine  the  carrier's  liability, 
whether  the  loss  occurs  through  the  negiigence  of  the  carrier  or 
not.  in  consideration  of  a  lower  rate  of  transportation,  if  not 
induced  by  fraud  will  be  upheld  as  just  and  reasonable;  and  re- 
covery for  loss  will  be  limited  to  the  valuation  named,  although 
caused  throiieh  the  negligence  of  such  carrier  or  its  servants: 
Railway  v.  Hubbard,  72  O.  S,  302  (reversing  Railway  v.  Hubbard. 
1  O.  C.  C.   (N.  S.)   611.  15  O.  C.  D,  477). 

That  such  a  contract  is  valid,  see,  also.  Railway  v.  Simon, 
15  O.  C.  C.  123,  8  O.  C.  D.  540. 

The  liability  of  an  initial  carrier  for  goods  lost  in  transitis 
limited  to  the  value  of  the  goods  as  fixed  by  the  contract  of  ship- 
ment, and  where  the  value  of  the  goods  was  asked  at  the  time  of 
shipment  and  was  not  given,  and  the  contract  provides  that  in 
such  cases  the  company  shall  not  be  held  for  more  than  fifty  ' 
dollars,  no  greater  sum  than  that  can  be  recovered  in  the  event 
the  goods  are  lost :  Cohn-Goodman  Co.  v.  Express  Co.,  13  O.  C.  C. 
(N.  S.)  467,  22  O.  C.  D.  190. 

In  Railway  v,  Huhbard.  72  O.  S.  302  (reversing  Railway  v. 
Hubbard,  1  O.  C  C,  (N,  S.)  611,  15  O.  C.  D.  477)  ;  Express  Co. 
v.  Backman.  28  O.  S.  144.  was  distinguished  as  being  a  case  in 
which  the  valuation  placed  upon  the  goods  by  the  agreement  of 
the  parties  was  known  and  understood  to  be  much  less  than  the 
true  value  thereof. 

See,  to  the  same  effect.  Railroad  v,  Levi,  18  O.  C.  C.  87S, 
8  0.  C,  D,  373,  where  no  reduction  in  freight  was  made  on  account 
of  the  valuation  and  the  provision  which  fixed  the  valuation  was 
held  to  be  invalid. 

It  was  held,  however,  in  Railway  v.  Sheppard,  56  O.  S.  68. 
that  it  was  the  settled  law  of  this  state  that  a  common  carrier 
could  not.  by  special  agreement,  relieve  himself  from  responsibility 
for  his  own  negligence,  nor  limit  his  liability  for  losses  resulting 
therefrom. 

When,  in  an  action  'to  recover  from  a  common  carrier  of 
merchandise  the  value  of  a  package  lost  in  transit,  the  petition 
sets  out  as  the  contract  for  carriage  a  bill  of  lading  contamin^  a 
stipulation  that  the  liability  of  the  carrier  shall  not  exceed  fifty 
dollars  unless  the  value  of  the  article  is  disclosed,  admits  that  the 
vajue  was  not  disclo.^cd.  and  alleges  that  the  package  was  lost 
through  the  carrier's  negligence,  and  the  answer  alleges  that  the 
goods  were  lost  by  the  carrier  while  in  the  exercise  of  due  care 
and  admits  its  liability  to  the  extent  of  fifty  dollars,  no  issue. 
except  that  of  negliRcnce,  is  presented  for  trial :  Wells,  Fargo  & 
Co.  v.  Bell,  65  0,  S.  408. 

Section  8o8i.  Every  company  whose  line  of  road  ex-  pojatt 
tends  to  a  place  in  the  vicinity  of,  or  to  a  point  of  intersec- 
tion with,  a  navigable  canal  or  other  work  of  internal  im- 
provement belonging  to  the  state,  nha!!  fix  and  establish  a 
tariff  of  rates  for  the  transportation  of  merchandise,  pro- 
duce, and  other  property  consigned  to  or  from  such  place  or 
point  of  intersection,  and  not  charge  or  receive  a  higher  rate 
for  transporting  similar  merchandise,  prodnce,  or  property 
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over  a  sljorter  distance  of  its  road,  than  is  charged  or  re- 
ceived according  to  such  tariff  for  transportation  to  and 

from  such  place  of  intersection.     (R,  S.  Sec,  3366.) 

For  canals,  see  appendix.  13997.  et  acq. 

Cited,  construed  and  referred  to :  Campbell  v.  Railroad,  23  O. 
S.  168:  State,  ex  rel.,  v.  Railway,  37  O.  S.  157;  Coal  Co.  v.  Rail- 
way, 52  Bull.  509. 

A  railroad  company  whose  line  extends  to  a  point  of  inter- 
section with  a  canal  of  the  state,  can  not  make  a  valid  contract  to 
repay  to  a  shipper  a  portion  o£  the  freight  paid  fay  him,  it  being 
the  regular  rate  posted  by  the  company  and  received  from  other 
shippers,  such  contract  being  prohibited  by  this  and  the  following 
section  to  prevent  discrimination  in  rates  of  carriage ;  and  an  action 
can  not  be  maintained  to  enforce  a  promise  of  such  repayment: 
Railroad  v.  Coal  Co.,  61  O.  S.  242  (following  and  approving 
Scofield  V.  Railroad.  43  O.  S.  571). 

A  railroad  company  is  not  warranted  in  raakintt  a  contract 
whereby  it  binds  itself  to  carry  for  one  shipper  crude  petroleum; 
or  other  article,  at  half  ihe  rate  it  agrees  to  charge  all  others  for 
the  same  service,  at  the  same  time  and  as  part  of  the  agreement, 
binding  ilselt  to  charge  all  others  double  the  amount  as  a  fixed 
open  rate,  and  to  pay  such  favored  shipper  one-half  of  it  when 
collected,  in  consideration  of  his  agreeing  to  establish  and  maintain 
a  system  of  pipe  lines  to  its  road.  Money  so  paid  by  a  shipper, 
.  in  ignorance  of  the  agreement,  and  received  by  the  favored  shipper, 
may  be  recovered  back  in  an  action  for  money  had  and  received 
by  the.  former  against  the  latter.  Where  the  real  purpose  for 
which  a  corporation  is  formed  is  to  use  it  as  an  instrumentality 
in  the  accomplishment  of  an  illegal  purpose,  the  fact  of  incorpora- 
tion will  not  avail  the  promoters  as  a  defense  in  a  suit  against 
them  to  recover  money  obtained  from  the  plaintiff  by  such 
methods  :     Brundred  v.  Rice.  49  0.  S.  640. 

Where  a  railway  company  incorporated  under  the  laws  of 
this  state,  misuses  a  franchise,  privilege  or  right  conferred  upon  it, 
or  claims  the  right  to  exercise,  or  has  exercised  "a  franchise, 
privilege  or  right  in  contravention  of  law."  this  court  has  jurisdic- 
tion to  inquire  into  and  correct  the  mischief,  though  the  corporation 
may  be  engaged  in  interstate  commerce,  and  the  misuser  or  usurpa- 
tion to  be  corrected  relates  to  and  concerns  that  traffic :  State,  ex 
re!.,  V.  Railway.  47  O.  S,  130. 

A  corporation,  created  by  this  state,  and  engaged  in  carrying 
goods  for  hire  as  a  common  carrier,  has  no  franchise,  privilege  or 
right  to  discriminate  in  its  freight  rates  in  favor  of  one  shipper, 
even  when  it  is  necessary  to  do  so  to  secure  his  custom,  if  the 
discriminating  rate  will  tend  to  create  a  monopoly  by  excluding 
from  their  proper  markets  the  products  of  the  competitors  of 
the  favored  shippers:   State,  ex  rel„  v.   Railway^  47  O.  S.  130. 

Where  a  corporation  fixes  a  rate  of  freight  per  hundred 
pounds,  for  carrying  petroleum  oil  in  iron  tank  cars,  substantially 
lower  than  its  rate  for  transporting  it  in  barrels  in  carload  lots, 
it  is  exercising  "a  franchise,  privilege  or  right  in  contravention  of 
law,"  within  the  meaning  of  the  fourth  clause  of  G.  C.  12304: 
State,  ex  rel,  v.  Railway,  47  O.   S.   130. 

A  railroad  company,  organized  under  the  statutes  of  Ohio, 
is  a  common  carrier,  and  is  subject  to  judicial  control  to  prevent 
the  abuse  of  its  powers  and  privileges :  Scofield  v.  Railway,  43  0. 
S.   571. 

Where  a  lower  rate  is  given  by  a  corporation  to  a  favored 
shipper,  which  is  intended  to  give,  and  necessarily  gives,  an  exclu- 
sive monopoly  to  the  favored  shipper,  affecting  the  business  and 
destroying  the  trade  of  other  shippers,  the  latter  have  the  right  to 
require  an  equal  rate  for  all  under  like  circumstances :  Scofield 
V,  Railway,  43  O.  S.  571. 

Where  a  corporation,  as  a  common  carrier,  in  consideration  of 
the   tact  that  a  shipper  furnished  a  greater  quantity  oi^freighls 
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than  other  shippers  during  a  given  term,  agrees  to  tnake  a  rebate 
on  the  published  tariff  on  such  freights  to  the  prejudice  of  the 
other  shippers  of  like  freights  under  the  same  circuniatancea,  it 
was  held  ihat  such  a  contract  is  an  unlawful  discrimination  in 
favor  of  the  larger  shipper,  tending  to  create  monopoly,  destroy 
competition,  injure,  if  not  destroy,  the  business  of  small  operators, 
contrary  to  public  policy,  and  will  be  declared  void  at  the  iostance 
of  parlies  injured  thereby:  Scoficld  v.  Railway,  43  O,  S.  571. 

A  contract  of  discrimination  can  not  be  upheld  simply  because 
the  favored  shipper  may  furnish  for  shipment  during  the  year  a 
larger  freightage  in  the  aggregate  than  any  other  shipper,  or  more 
than  all  others  combined.  A  discrimination  resting  exclusively  on 
such  a  basis  will  not  be  sustained:  Scofield  v.  Railway,  43  O.  S.  571. 

Although  the  court  will  ordinarily  look  to  the  interest  of^  a 
common  carrier  as  an  element  in  the  case  when  a  contract  with  him 
relating  to  freightage  is  attempted  to  be  upheld  or  set  aside,  such 
a  contract  will  not  be  sustained  by  the  courts  simply  because  the 
business  to  be  done  under  it  is  "largely  profitable"  to  him :  Scofield 
V.  Railway,  43  O.  S,  571. 

Where  it  appeared  that  the  plaintiff's  business  was  such  as  to 
make  them  frequent  shippers,  and  that  a  continuous  series  of 
shipments  were  necessary  in  conductinir  their  business,  and  that  a 
remedy  sot^ht  by  actions  at  law  would  lead  to  a  multiplicity  of 
suits,  it  was  held  that  the  court  will  intervene  by  injunction  to 
prevent  a  multiplicity  of  suits,  and  it  is  not  a  prerequisite  that  the 

tlaintiffs  should  have  first  established  their  rights  by  an  action  at 
iw :  Scofield  v-  Railway,  43  O.  S.  571. 

Where  a  defendant  railroad  company  is  a  corporation,  con- 
solidated under  the  statutes  of  several  states,  including  this  state, 
and  its  road  extends  into  several  states,  it  was  held  that  its  acts 
of  injurious  discrimination  committed  or  threatened  in  this  state 
to  the  business  of  ship])ers,  either  here  or  along  the  line  of  its 
railroad,  may  be  enjoined  by  the  courts  of  this  state:  Scofield  v. 
Railway,  43  O.  S.  571;  see,  also,  Railway  v.  Scofield,  2  O.  C.  C 
305,  1  O.  C.  D.  500. 

Section  89S2.  Every  such  company  shall  publish  its  TirifF  of  nut 
tariff  of  rates  so  established  on  property  consigned  to  and  ESw'ehMjed. 
from  such  places  or  points  of  intersection,  and  keep  it  con- 
spicuously posted  at  the  several  business  stations  on  its 
road.  Such  com])any,  its  officers  or  agents,  siiall  not  charge 
or  receive,  directly  or  indirectly,  for  transporting  property 
so  consigned,  a  less  rate  than  is  designated  on  such  printed 
card,  until  the  rate  is  changed  by  an  order  of  its  board  of 
directors,  and  at  least  ten  days'  notice  of  the  change  be 
given  by  bill  or  card  to  be  posted  as  specified  above.  No 
such  company,  its  officers  or  agents,  shall  evade,  or  attempt 
to  evade,  by  drawback,  free  warehousing,  or  in  any  other 
manner,  the  payment  of  full  freightage,  according  to  its 
printed  tariff  of  rates,  as  herein  provided.  (R.  S.  Sec- 
3367) 


t  whereby  a  carrier  agrees  to  repay  part  of  the 
freight  rate  to  the  shipper  is  illegal ;  and  no  action  can  be  main- 
tained to  enforce  such  promise;  Railroad  v.  Coal  Co.,  61  O.  S.  248, 
Where  a  lower  rate  of  freight  is  given  by  a  railway  corpora- 
tion to  a  favored  shipper,  which  is  intended  to  give  and  necessarily 
gives  an  exclusive  monopoly  to  the  favored  shipper,  affecting  the 
business  and  destroying  the  trade  of  other  shippers,  the  latter  have 
a  right  to  require  an  equal  rate  for  all,  under  like  circumstances: 
Scofield  V.  Railway.  43  O.  S.  671;  see,  also.  Railway  v.  Scofield,  2 
O.  C.  C.  305,  1  O.  C.  D.  600.  , ,  , 
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If  a  carrier  gives  a  lower  rate  to  a  favored  shipper  than  it 
gives  to  the  public  at  large  or  to  the  competitors  of  such  shipper, 
it  is  not  necessary  to  prove  anything  beyond  such  contract  and  the 
performance  thereof;  and  it  is  not  necessary  to  show  affirmatively 
that  such  acts  were  injurious  to  the  parly  coinpluning  thereof; 
Scofield  V.  Railway,  43  0.  S.  571. 

Where  a  defendant  railroad  company  is  a  corporation,  con- 
solidated under  the  statutes  of  several  states,  including  this  state, 
and  its  road  extends  into  several  states,  it  was  held  that  its  acts 
of  injurious  discrimination  committed  or  threatened  in  this  state 
Co  (he  business  of  shippers,  either  here  or  along  the  line  of  its 
railroad,  may  be  enjoined  by  the  courts  of  this  slate :  Scofield  v. 
Railway,  43   O.   S.   571. 

In  ail  action  by  a  shipper  against  a  railway  corporation  to 
recover  damages  for  unfair  discrimination,  attorney's  fees  of  the 
plaintiff  may  be  recovered  as  compensatory  damages :  Railway  v. 
Scofield,  2  O.  C.  C.  305,  1  0.  C.  D.  500. 

Conir^u  SECTION  8983.     A  Company  whose  road  forms  part  of 

prohibited.  ^  ij^e  (jf  railway  between  points  common  to  another  line, 
shall  not  contract  or  agree  with  any  person,  or  other  rail- 
road company  or  companies,  having  a  road  or  line  of  roads, 
or  forming  a  part  of  a  line  of  roads,  between  the  same 
points,  not  to  carry  freight  or  passengers  to  or  from  such 
common  points,  nor  shall  it  refuse  to  receive  or  carry 
freight  or  passengers  brought  to  it  to  be  so  carried.  {R. 
S.  Sec.  3368.) 

Cited :    Railway  v.  Scofield,  2  O.  C.  C.  305,  1  O.  C,  D.  500, 

Where  a  corporation,  as  a  common  carrier,  in  consideration 
of  the  fact  that  a  shipper  furnished  a  greater  quantity  of  freights 
than  other  shippers  during  a  given  (erm.  agrees  to  make  a  rebale 
on  the  published  tariff  on  such  freights  to  the  prejudice  of  the 
other  shippers  of  like  freights  under  the  same  circumstances,  it 
was  held  that  such  a  contract  is  an  unlawful  discrimination  in 
favor  of  the  larger  shipper,  lending  to  create  a  monopoly,  destroy 
competition,  injure,  if  not  destroy,  the  business  of  smaller  operators, 
contrary  to  public  policy,  and  will  be  declared  void  at  the  instance 
of  parties  injured  thereby:  Scofield  v.  Railway,  43  O.  S.  571. 

Where  a  lower  rate  is  given  by  a  corporation  to  a  favored 
shipper,  which  is  intended  to  give,  and  necessarily  gives,  an  exclu- 
sive monopoly  to  the  favored  shipper,  affecting  the  business  and 
destroying  the  trade  of  other  shippers,  the  latter  have  the  right  to 
require  an  equal  rate  for  all  under  like  circumstances ;  Scofield 
V.  Railway,  43  O.  S.  571, 

A  contract  of  discrimination  can  not  be  upheld  simply  because 
the  favored  shipper  may  furnish  for  shipment  during  the  year  a 
larger  freightage  in  the  aggregate  than  any  other  shipper,  or  more 
than  all  others  combined.  A  discrimination  resting  exclusively 
on  such  a  basis  will  not  be  sustained ;  Scofield  v.  Riulway,  43  0. 
S,  571. 

Trunk  read*  SECTION  8984.     When  a  railroad  is  a  trunk  road,  or  in 

noi  to  dis-       the  nature  of  a  trunk  road,  and  at  or  near  the  same  place 

betw^"  connects  with  or  is  intersected  by  two  or  more  other  rail- 

""d«.  roads  tributary  to  or  competing  lines  for  business  to  or 

from  such  trunk  road,  or  to  or  from  points  on  or  b^ond 

the  same,  a  company  or  person  operating  or  using  such 

trunk  road  shall  transport  passengers  and  freight  going  to 

or  .coming  from  such  tributary  or  competing  roads  without 

discrimination  in  the  charges  therefor,  directly  or  indirectly, 

for  or  against  either  of  such  roads.     The  companv  or  m 
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son  owning  or  controlling  such  trunk  road  shall  not,  by 
lease  or  otherwise,  permit  it  to  be  used  or  operated  in  any 
manner  contrary  to  the  foregoing  provision.     (R.  S.  Sec, 

3369-) 

Section  (^985.     Every  company  shall  ship  all  freight   Uuit  fonmrd 
that  comes  within  its  control  by  the  railroads  over  which  it   ^M^nimed 
is  ordered  to  be  conveyed  by  the   shipper.     A   company   by  •iiipper. 
whose  agent  knowingly  diverts,  or  permits  to  be  diverted, 
freight  that  comes  under  his  control  from  the  railroad  over 
which  it  is  ordered  to  be  conveyed,  shall  forfeit  and  pay  to 
the  company  from  which  such  freight  is  diverted  three  times 
the  amount  received  for  transporting  it.    (R.  S.  Sec.  3370;) 

Cited  1  Shields  V.  Stale,  97  U.  S.  (5  Olto)  319,  4  O.  F.  D. 
471  (affirming  Shields  v.  State,  26  O.  S.  86). 

Where  goods  are  shipped  under  a  contract  with  a  common 
carrier,  to  be  carried  over  several  independent  but  connecting 
lines  to  their  destination,  at  an  agreed  through  rate,  each  carrier 
to  receive  and  carry  to  the  end  of  his  route,  and  there  forward 
by  the  next  connecting  line,  and  they  are  lost  at  the  terminus  of 
the  route  of  an  intermediate  carrier,  while  in  his  possession  and 
before  delivery  to  the  next  carrier,  it  was  held  that  such  inter- 
mediate carrier  undertakes  not  only  to  carry  but  to  forward  and, 
as  a  common  carrier,  he  is  liable  for  loss  at  the  end  of  his  route 
before  the  goods  are  delivered  to  the  next  carrier,  unless  he  is 
exempted  from  such  loss  by  the  terms  of  his  contract,  and  that, 
although  the  contract  of  affreightment  contains  a  clause  relieving 
the  carrier  from  loss  by  fire,  he  is  not  thereby  exempted  from  the 
use  of  proper  care  for  the  safety  of  the  goods  while  in  his  posses- 
sion to  be  forwarded.  It  is  his  duty  to  keep  them  while  in  his 
hands  awaiting  reshipment,  in  a  safe  and  proper  place,  and  the 
burden  of  proof  is  on  him  to  show  that  he  has  done  so,  although 
the  fire  originated  without  his  fault,  in  adjacent  property  over 
which  he  had  no  control,  and  although  he  made  all  reasonable 
efforts  after  it  originated  to  prevent  it  from  extending  to  the  goods 
destroyed  :  Railway  v.  Lockwood,  28  O.  S.  358. 

Where  the  carrier  is  liable  for  loss,  Ih?  owner  is  entitled  to 
full  compensation  for  the  breach  of  the  contract  to  carry  and  for- 
ward and  it  is  not  error  in  the  court  to  refuse  to  lay  down  a  rule 
of  damages,  which  may  not  give  him  such  compensation,  nor 
unless  it  appears  from  the  record  that  the  failure  to  so  charge 
was  prejudicial  to  him:   Railway  v.  Lockwood,  28  O.  S.  358. 

Marks  or  labels  on  the  packages  delivered  will  not  supply 
the  omission  of  instructions  from  the  accompanying  shipping  bills, 
where  they  are  shown  not  to  have  come  to  the  actual  knowlMge  of 
the  next  succeeding  carrier,  or  his  agent,  charged  with  the  duty 
of  receiving  and  forwarding  such  bills;  Railroad  v.  Washburn, 
22  O,  S,  324. 

A  common  carrier  who  undertakes  to  transport  goods,  over 
the  whole  or  any  part  of_his  own  route,  and  then  to  forward  them 
to  a  designated  destination,  is  bound  to  transmit,  with  their  deliv- 
ery to  the  carrier  next  en  route,  all  special  instructions  received 
by  him  from  the  consignor ;  and  in  default  thereof,  in  any  material 
or  substantive  particular,  to  stand  responsible  for,  and  make  ^ood. 
the  loss  to  which  such  negligence  shall  have  contributed :  Railroaa 
V.  Washburn.  22  O.   S.  324. 

Whether  a  shipper  was  bound  by  a  custom  of  the  carriers 
to  transport  goods  in  flatboats  over  the  falls  of  the  Ohio  at  Louis- 
ville, was  considered  but  not  decided  in  I^wrence  v,  McGregor, 
5  O-  310. 
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Section  8986.  On  complaint  of  the  violatioii  of  any 
provision  of  the  three  next  preceding  sections  by  petition  as 
in  other  actions,  their  observance  may  be  enforced  by  in- 
junction, and  the  party  violating  any  of  them,  shall  be  liable 
in  damages  to  the  person  or  company  injured,  for  the  in- 
jury sustained  in  consequence  thereof.     (R.  S.  Sec.  3371.) 

A  railroad  company  may  become  liable  a 

by 

witi 

If  a  railway  corporalion  agreed  to  transport  goods 
own  line  and  over  those  of  another  railway  as  a  continu 
provision  in  the  contract  whereby  such  railway  is  to  be  exonerated 
from  liability  for  negligence  is  invalid :  Railroad  v.  Pontius,  19 
O.  S.  221. 

A  contract  whereby  a  railway  corporation  agrees  to  transport 
goods  on  its  own  line,  and  at  a  specified  station  to  delived  to  the 
.   agents   of  the  connecting   line,  does  not  render  the  initial  railway 
corporation  liable  for  negligence  of  the  connecting  carrier;  Rail- 
road V.  Pontius,  19  O.  S.  221. 

Section  8987.  Every  company  whose  line  of  road  is 
wholly  or  partly  within  this  state,  shall  so  employ  its  roll- 
ing stock  used  for  the  transportation  of  freight  as  to  afford 
as  ample  facilities  for  the  transportation  of  local  and  way 
freight,  delivered  to  or  discharged  by  it  along  its  line  of 
road,  as  it  affords  for  the  transportation  of  through  freight, 
in  proportion  to  the  amount  of  its  rolling  stock,  and  not  give 
facilities  for  transportation  to  either  class  of  freight  in  pref- 
erence to  the  other.     (R.  S.  Sec.  3372.) 

Section  8988.  No  company,  or  person  owning,  con- 
trolling, or  operating  a  railroad  in  whole  or  part  within 
this  state,  shall  charge  or  receive  for  transportation  of 
freight  for  any  distance  within  this  state  a  larger  sum  tlian 
is  charged  by  the  same  company  or  person  for  the  transpor- 
tation in  the  same  direction,  of  freight  of  same  class  or 
kind,  for  an  equal  or  greater  distance  over  the  same  road 
and  connecting  lines  of  road.     {R.  S.  Sec.  3373.) 

Cited:     Railway  v.  Railroad  Commission,  5  O.  N.  P.  (N.  S.) 
265,18  0,  D.  (N.  P.)  21;  Price  v.  Railroad,  5  O.  L,  R.  69  (railroad 
■      )  ;    Coal   &   Mineral   Co.    v.    Railroad,   5   O.   L.   R.   455 


(railroad 

A   r 

whereby 


ailroad  company  is  not  warranted  in  making  a  contract 
it  binds  itself  to  carry  for  one  shipper  crude  petroleum, 
or  otner  article,  at  half  the  rale  it  agrees  to  charge  all  others  for 
the  same  service,  at  the  same  time,  and  as  part  of  the  agreement, 
binding  itself  to  charge  all  others  double  ihe  amount  as  a  fixed 
open  rate,  and  to  pay  such  favored  shipper  one-half  of  it  when  col- 
lected, in  consideration  of  his  agreeing  to  establish  and  maintain  a 
system  of  pipe  lines  to  its  road.  Money  so  paid  by  a  shipper,  in 
ignorance  of  the  agreement,  and  received  by  the  favored  shipper, 
may  be  recovered  back  In  an  action  for  money  had  and  received 
by  the  former  against  the  latter :  Brundred  v.  Rice,  49  O.  S.  640. 

Where  the  real  purpose  for  which  a  corporation  is  formed  is 
to  use  it  as  an  instrumentality  in  the  accomplishment  of  an  illegal 
purpose,  the  fact  of  incorporation  will  not  avail  the  promoters  as 
a  defense  in  a  suit  against  them  to  recover  money  obtained  from 
the  plaintiff  by  such  methods:  Brundred  v.  Rice,  49  O.  S.  UO. 
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Where  a  railway  company,  incorporated  under  the  laws  of  this 

state,  misuses  a  franchise,  privilege  or  right  conferred  upon  it,  or 
claims  the  right  to  exercise  or  has  exercised  "a  franchise,  privilege 
or  riftht  in  contravention  of  law,  this  court  has  jurisdiction  to 
inquire  into  and  correct  the  mischief,  though  the  corporation  may 
be  engaged  in  interstate  commerce,  and  the  misuser  or  usurpation 
to,  be  corrected  relates  to  and  concerns  [hat  traffic:  State,  ex  rel.,  v. 
Railway,  47  O.  S.  130. 

A  corporation,  created  by  this  state,  and  engaged  in  carrying 
goods  for  hire  as  a  common  carrier,  has  no  franchise,  privilege 
or  right  to  discriminate  in  its  freight  rates  in  favor  of  one  shipper, 
even  when  it  is  necessary  to  do  so  to  secure  his  custom,  if  the 
discriminating  rate  will  tend  to  create  a  monopoly  by  excluding 
from  their  proper  raarkcls  the  products  of  the  competitors  of  the 
favored  shipper.  Where  such  corporation  fixes  a  rate  of  freight 
per  hundred  pounds,  for  carrying  petroleum  oil  in  iron  tank  cars, 
substantially  lower  than  its  rate  for  transporting  it  in  barrels  in 
carload  lots,  it  is  exercising  "a  franchise,  privilege  or  right  in 
contravention  of  law,"  within  the  meaning  of  the  fourth  clause 
of  G.  C.  12301:   State,  ex  rel.,  v.  Railway,  il  0,   S.  130. 

A  railroad  company,  organized,  under  the  statutes  of  Ohio, 
is  a  common  carrier,  and  is  subject  to  judicial  control  to  prevent 
the  abuse  of  its  powers  and  privileges:  Scofield  v.  Railway,  43  O. 
S.  S7I. 

Where  a  lower  rate  is  given  by  a  corporation  to  a  favored 
shipper,  which  is  intended  to  give,  and  necessarily  gives,  an  exclu- 
sive monopoly  to  the  favored  shipper,  affecting  the  business  and 
destroying  the  trade  of  other  shippers,  the  latter  have  the  rig^t 
to  require  an  equal  rate  for  all  under  like  circumstances;  Scofield 
V.   Railway.  43   O.   S.  571. 

Where  a  corporation,  as  a  common  carrier,  in  consideration 
of  the  fact  that  a  shipper  furnished  a  greater  quantity  of  freights 
than  other  shippers  during  a  given  term,  agrees  to  make  a  rcLate 
on  the  [lublished  tariff  on  such  freights  to  the  prejudice  of  the 
other  shippers  of  like  freights  under  the  same  circumstances,  it 
was  held  that  such  a  contract  is  an  unlawful  discrimination  in 
favor  of  the  larger  shipper,  tending  to  create  monopoly,  destroy 
competition,  injure,  if  not  destroy  the  business  of  smaller  operators, 
contrary  to  public  pohcy,  and  will  be  declared  void  at  the  instance 
of  the  parties  injured  thereby:  Scofield  v.  Railway.  43  O.  S.  571. 

A  contract  of  discrimination  can  not  be  upheld  simply  because 
the  favored  shipper  may  furnish  for  shipment  during  the  year  a 
larger  freightage  in  the  aggregate  than  any  other  shipper,  or  more 
than  ail  others  combined.  A  discrimination  resting  exclusively 
on  such  a  basis  will  not  be  sustained  :  Scofield  v.  Railway,  43  O.  S. 
571. 

Although  a  court  may  ordinarily  look  to  the  interest  of 
a  common  carrier  as  an  element  in  the  case  when  a  contract  with 
him  relating  to  freightage  is  attempted  to  be  upheld  or  set  aside, 
such  a  contract  will  not  be  sustained  by  the  courts  simply  because 
the  business  to  be  done  under  it  is  largely  profitable"  to  him: 
Scofield  V,  Railway,  43  0,  S.  571. 

Where  it  appeared  that  the  plaintiffs'  business  was  such  as  to 
make  them  frequent  shiopers,  and  that  a  continuous  series  of  ship- 
ments was  necessary  in  conducting  their  business,  and  that  a 
remedy  sought  by  actions  at  law  would  lead  to  a  multiplicity  of 
suits,  it  was  held  that  the  court  will  intervene  by  injunction  to 
prevent  a  multiplicity  of  suits,  and  it  is  not  a  prerequisite  that  the 
plaintiffs  should  have  first  established  their  rights  by  an  action  at 
law;   Scofield   v.    Railway,   43   O,    S.   571. 

Where  a  defendant  railroad  company  is  a  corporation,  con- 
solidated under  the  statutes  of  several  states,  including  this  State, 
and  its  road  extends  into  several  states,  it  was  held  that  its  acts 
of  injurious  discrimination  committed  or  threatened  in  this  state  to 
Ihe  business  of  shippers,  either  here  or  along  the  line  of  its  rail- 
road, may  be  enjoined  by  the  courts  of  this  State:  Scofield  v. 
Railway,  43  0,  S.  571. 
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O.   S,   671. 

This  section  relates  only  to  freight  traffic :  Railway  v.  Com- 
mission. 5  O.  N.  P,  (N.  S.)  265,  18  O.  D.  (N.  P.)  21. 

If  the  consignee  purchased  the  property  deliverable  at  its 
destination,  at  a  fixed  price,  including  freight,  he  has  no  right  of 
action  under  this  section,  and  the  seller  alone  can  complain: 
Thompson  v.  Railway,  9  Dec.  Rep.  209,  11  Bull,  211. 

A  shipper  whose  business  is  injured  by  discrimination  in 
freight  rates  may  recover  from  the  railway  which  has  made  such 
discrimination,  and  as  part  of  his  compensatory  damages  he  may 
recover  attorneys'  fees:  Railway  v.  Seofield,  2  0.  C.  C.  305,  1  0. 
C.  D.  500. 

Section  8989.  Every  such  company  or  person  who 
violates,  or  permits  to  be  violated,  the  provisions  of  the  next 
preceding  section,  shall  forfeit  and  pay  to  the  party  ag-  ' 
grieved  a  sum  equal  to  double  the  amount  of  the  over- 
chat^e,  but  in  no  case  less  than  twenty-five  dollars,  and 
also  for  every  such  unlawful  act,  forfeit  and  pay  to  the 
state  a  penalty  of  not  Jess  than  one  hundred  nor  more  than 
one  thousand  dollars,  to  be  recovered  in  a  civil  action,  which 
shall  be  brought  in  the  name  of  the  state,  by  the  prosecuting 
attorney  of  the  county  wherein  such  offense  was  committed, 
as  his  official  duty,  when  complaint  is  made  to  him,  and 
he  is  satisfied  that  the  provisions  of  such  section  have  been 
violated.     (R.  S.  Sec.  3373.) 

Ciled:     Railway  v.   Seofield.  2  O.  C.  C.  .105.  !   O    C    R  500: 

Price  v.   Railroad,   5   0.   L.   R,   6R    (railroad   c 

Mineral  Co.  v.  Railroad,  5  O.  L,  R.  4.^5  (railroad  c    .   

The  remedy  given  by  this  section  is  cumulative  and  does  not 
take  away  the  remedy  given  at  cnmm6n  law:  Scoheld  v.  Railway. 
43  O.  S.  571. 

A  shipper  against  whom  a  railway  corporation  is  discrim- 
inating may  compel  such  railway  to  give  an  equal  rate  to  all 
shippers  over  its  line;  Seofield  v.  Railway,  43  O.  S.  571. 

If  the  consignee  purchased  the  property  deliverable  at  its 
destination,  at  a  fixed  price,  including  freight,  he  has  no  right  of 
action  under  this  section,  and  the  seller  alone  can  complain: 
Thompson  v.  Railway,  9  Dec.  Rep.  209,  II   Bull.  311. 

Section  8990.  Railroad  companies  and  persons  op- 
erating a  railroad,  shall  secure  and  extend  to  all  persons, 
companies  and  corporations,  the  same  and  equal  opportuni- 
ties and  facilities  for  receiving  and  shipping  freights  of  all 
kinds,  of  the  same  class,  that  such  railroad  company  or 
person  operating  such  railroad,  extends  to,  has  used  or  en- 
joys, of  and  concerning  freights  owned  by  such  company, 
or  the  per.son  operating  such  road  or  any  officer  or  stock- 
holder therein,  or  in  which  it,  thev  or  either  of  them  have 
an  interest.     (88  v.  429  §2.) 

It  is  the  duly  of  a  railroad  company,  both  under  the  common 
[aw  and  by  this  section,  to  extend  to  all  persons,  without  favorite- 
ism  or  discrimination,  equal  opportunities  and  facilities  for  te- 
ceivmg  and  shinnine  frcii-hts  of  all  kind^  of  the  same  class'  Rail- 
way V.  Wren,  78  O.  S.  137. 

Where  a  railroad  company  is  authorised  to  demand  and  re- 
ceive compensation  for  transportation  of  property  "not  exceedioK 
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five  cents  per  ton  per  mile,  when  the  same  is  transported  a 
distance  of  thirty  miles  or  more,  and  in  case  the  same  is  trans- 
ported for  a  less  distance^  than  thirty  miles,  such  reasonable  rate 
as  may  be  from  time  to  time  fixed  by  the  company"  it  is  imreas- 
onable,  as  a  matter  of  law,  that  the  company  should  fix  a  greater 
sum  for  a  less  distance  than  thirty  miles  than  the  maximum  allowed 
for  full  thirty  miles:  Campbell  v.  Railroad,  23  O.  S.  168. 

A  state  court  is  without  jurisdiction  temporarily  to  enjoin  the 
putting  into  effect  of  an  increase  in  freight  rates  on  interstate 
traffic,  pending  a  determination  by  the  interstate  commerce  com- 
mission of  the  question  of  the  reasonableness  of  the  proposed 
rate:  Dairy  Co.  v.  Railway,  7  O.  N.  P.  (N.  S.)  451.  19  0.  D.  (N. 
P.)  97. 

This  section  is  declaratory  of  the  common  law,  and  does  not 
confer  righls  in  excess  of  th<>se  which  the  common  law  eave: 
Coal  Minina  Co.  v.  Railway,  1  O.  N.  P.  (N.  S.)  385,  14  O.  D. 
(N.   P,)   209. 

A  railroad  company  having  of  its  own  initiative  adopted  a 
policy  of  constructing  and  maintaining  private  sidings  and  in- 
dustrial tracks  for  certain  patronage  is  not  within  the  power  ot 
such  railroad  corporation  to  contract  against  its  legal  duty  not  to 
discriminate  between  patrons  similarly  situated,  and  a  shipper  is 
entitled  to  demand  that  he  be  accorded  equal  service  and  facilities 
as  such  other  shippers  similarly  situated,  and  that  he  be  not  dis- 
criminated against:  Gill  v.  Railway.  6  O.  L.  R.  140,  53  Bull.  323. 

It  is  the  duty  of  a  railroad  to  equip  its  roadway  with  the 
means  of  transportation,  vehicles  as  well  as  motive_  power,  the  use 
of  which  vehicles  must  be  open  to  all  shippers  impartially.  If, 
instead  of  providing  itself  with  sufficient  and  suitable  cars  to 
transport  the  freight  offered,  certain  of  its  customers,  even  for 
their  own  convenience,  furnish  their  own  cars,  the  cars  thus  pro- 
vided should  he  considered  part  of  the  available  equipment  of 
such    railroad :    Coal    Co.    v.    Railroad,    4   O,   L,    R.    639    (railroad 

A  common  carrier  for  all  transportation  purposes,  so  far  as 
the  public  is  concerned,  makes  every  vehicle  its  own  which  it 
uses  or  brings  upon  its  road,  no  matter  how  acquired;  and  it 
being  the  duty  of  the  carrier  to  transport  freight  for  all  persons 
in  the  order  in  which  transportation  is  applied  for,  it  can  not  be 
permitted  to  suffer  freight  cars  lo  be  placed  upon  its  tracks 
for  any  customer  for  his  exclusive  use,  except  upon  condition  that 
if  such  carrier  does  not  provide  sufficient  and  suitable  cars  to 
tronsport  the  freight  of  other  customers  in  the  order  in  which 
its  transportation  is  applied  for.  such  private  cars  may  be  used 
for  that  purpose:  Coal  Co.  v.  Railroad,  4  O.  L.  R.  639  (railroad 
[mission). 

A  railroad  corporation  can  not  refuse  to  transport  milk, 
unless  the  shipper  loads  the  milk  cans  into  the  car,  if  he  is  so 
required :  Creamery  Co.  v.  Railroad,  8  O.  L.  R.  10,  55  Bull.  120, 

Section  Sggi,  A  railroad  company  or  person  opera-  Damagei. 
ting  a  railroad  failing  to  comply  with  or  observe  the  pro- 
visions or  requirements  of  the  next  preceding  section,  shall 
be  liable  to  the  party  injured  for  the  damages  sustained, 
but  for  any  violation  of  such  section  the  recovery  in  such 
action  shall  be  at  least  five  hundred  dollars.  (88  v.  420 
§2) 

Cited:  Dairy  Co.  v.  Railway,  7  O,  N.  P.  (N.  S.)  451,  19  O. 
D.   (N.  P.)  97. 

In  an  action  against  a  railroad  company  by  a  person  engaged 
in  the  handling  and  shipping  of  hay,  grain  and  straw,  to  recover 
damages  for  alleged  discrimination  against  him  by  the  company's 
giving  to  other  shippers,  handling  and  shipping  the  same  kind 
of  freight,  special  or  unequal  preferences  in  the  distribution  and 
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delivery  of  car,  the  plaintiff  is  only  entitled  to  recover  as  damages 
such  sum  as  will  compensate  him  for  the  loss  or  injury  actually 
sustained  as  the  result  of  such  discrimination,  except  that  in  ony 
such  action,  if  discrimination  be  proved,  the  recovery  shall  not  be 
less  than  five  hundred  dollars:  Railway  v.  Wren,  78  O.  S.  137. 

In  an  action  where  there  is  an  allegation  of  special  damages, 
the  measure  of  damages  to  which  the  plaintiff  is  entitled  is  the 
difference  between  the  market  value  of  the  hay  and  straw  that 
would  have  been  transported  in  the  cars  the  plaintiff  should  have 
received  at  the  point  to  which  they  were  to  have  been  carried,  at 
the  time  when  tney  would  have  reached  their  destination,  and  the 
market  value  of  said  hay  and  straw  at  the  same  time  at  the  place 
from  which  they  were  to  have  been  carried,  less  the  cost  of  trans- 
portation between  the  two  points :   Railway  v.  Wren,  78  0.  S.  137. 

This  section  is  declaratory  of  the  common  law,  and  does  not 
take  away  the  common  law  remedies :  Coal  Mining  Co.  v.  Railroad, 
1  O.  N.  P.  (N.  S.)  385.  14  0.  D.  {N.  P.)  209. 

PuKoser  m  SECTION  8992.     Physicians  in  the  discharge  of  profes- 

freiKbt  iraicH.  gjonal  duties,  sheriffs,  and  deputy  sheriffs,  in  performance 
of  official  duties,  officers  and  guards  of  the  penitentiary  or 
state  reformatory  in  pursuit  of  escaped  prisoners  or  re- 
turning them  to  their  respective  institutions,  shall  be  per- 
mitted to  ride  at  their  own  risk,  and  take  a  prisoner  or 
prisoners  with  them  on  freight  trains,  between  stations 
where  such  trains  stop,  paying  therefor  the  regular  pas- 
senger fare.     (R.  S.  Sec.  3375a.) 

Under  this  section,  the  sheriff  has  a  ri^ht  to  ride  when  he  is 
performing  some  official  duty,  and  such  ride  is  not  confined  to 
cases  in  which  he  takes  a  prisoner  with  him  upon  such  train : 
Allen  V.  Railway  57  0.  S.  79. 

The  expression  "where  such  train  stops"  means  where  such 
train  has  in  fact  stopped  when  the  sheriff,  not  his  deputy,  enters  it: 
Allen  V.   Railroad,  57  O.  S.  79. 

To  furnish  SECTION  8993.     Railroad  companies  operating  a  line 

buit  of  lading.  qJ  railway,  upon  demand  of  a  person  or  corporation  de- 
siring to  ship  goods  or  merchandise  of  any  kind  in  car  lots, 
at  any  railway  station  or  shipping,  point  in  this  state,  shall 
count  or  check  the  packages  composing  each  lot  or  car 
load,  and  furnish  to  the  shipper  of  such  goods  a  receipt  or 
bill  of  lading,  specifying  the  number  of  packages  shipped  in 
each  car.  Such  receipt  shall  bind  the  company  so  execu- 
ting it  to  deliver  the  number  of  packages  so  specified,  at  the 
place  of  destination  named  in  such  bill  of  lading.  (91  v. 
Z07  §  I.) 

In  an  action  by  the  shipper  against  the  owners  of  a  steam- 
boat engajied  in  the  business  of  common  carriers,  fO'  recover  for 
the  nondelivery  of  goods  as  per  bill  of  lading,  the  defendants  are 
liable  only  for  so  much  of  the  goods  as  were  actually  received 
on  the  boat  or  delivered  to  some  one  authorized  to  receive  freight 
on  her  account.  In  such  action,  parol  evidence  is  admissable  tor 
the  purpose  of  explaining  or  contradicting  the  terms  of  the  bill  of 
lading,  in  so  far  as  it  purports  to  be  a  receipt  for  freight  delivered 
to  the  boat:  Dean  v.  King.  22  0.  S.  118. 

The  mere  employment  of  an  ofRcet"  or  agent  for  a  boat  does 
not  clothe  him  with  apparent  authority  to  issue  bills  of  lading  for 
goods  not  on  board,  or  not  delivered  to  one  authorized  to  receive 
freight  on  account  of  the  boat:  Dean  v.  King,  22  O.  S.  118. 
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Where  the  agent  of  a  boat  carelessly  issues  a  bill  of  lading 
acknowledging  the  receipt  of  freight  not  on  board  or  not  delivered 
to  a  person  authorized  I0  receive  it,  the  owners  of  the  boat  are 
not  estopped  by  reason  of  such  carelessness  from  denying  the 
receipt  thereof,  although  the-  shipper  may  have  been  misled  thereby : 
Dean  v.  King,  22  O.  S.  118. 

A  w/arenouse  receipt  is  not,  in  a  technical  sense,  Hke  a  bill 
of  exchange,  a  negotiable  instrument ;  it  merely  stands  in  the  place 
of  the  property  it  represents  and  a  delivery  of  the  receipt  has  the 
same  effect  in  transferring  the  title  to  the  property  as  the  delivery 
of  the  property:  Bank  v.  Waibridge,  19  Ci,  S.  419. 

A  warehouseman,  on  application  of  the  owner,  by  mistake 
issued  to  the  latter,  at  different  dates,  two  warehouse  receipts  for 
the  same  property,  the  last  of  which  the  owner  assigned  for  value 
to  the  plaintiff,  to  whom  the  defendant,  the  warehouseman,  on 
demand  delivered  the  property.  Afterward,  the  assignee  of  the 
first  receipt  recovered  the  property  in  replevin  from  the  plaintiff. 
The  plaintiff  instituted  the  present  suit  to  recover  from  the  defend- 
ant the  value  of  the  property.  It  was  held,  there  being  no  privity 
of  contract  between  the  defendant  as  maker  and  the  plaintiff  as 
asignee  of  the  receipt,  the  defendant,  in  the  absence  of  all  fraud, 
is  not  estopped  from  showing  as  against  the  plaintiff  the  mistake 
in  the  giving  of  the  last  receipt,  as  a  defense  to  the  action:  Bank 
V.  Waibridge,   19  O.  S.  419. 

While  a  common  carrier  may  show  that  goods  for  which  a 
bill  of  lading  has  issued  were  never  in  fact  delivered  to  him,  the 
evidence  upon  this  point  must  be  clear;  Railway  v.  Dodds,  IS  Dec 
Kep.  407.  1   C.  S.  C.  R.  47, 

Although  the  bill  of  lading  recites  that  the  goods  were 
received  in  good  order  and  condition,  the  carrier  may  show  that 
in  fact  such  goods  were  damaged  when  delivered :  Wood  v.  Perry, 
W.  240. 

Notes  to  G.  C.  8993—1,  et  seq. 

Section  8993-1.  Bills  of  lading  issued  by  any  common  ^^^  ^^  f^^^ 
carrier  shall  be  governed  by  this  act.  Every  bill  must  em-  muji  cDDuOn, 
body  within  its  written  or  printed  terms :  *  *■ 

(a)  The  date  of  its  issue, 

(b)  The  name  of  the  person  from  whom  the  goods 
have  been  received, 

(c)  The  place  where  the  goods  have  been  received, 

(d)  The  place  to  which  the  goods  are  to  be  trans- 
ported, 

(e)  A  statement  whether  the  goods  received  will  be 
delivered  to  a  specified  persoti,  or  to  the  order  of  a  specified 
person, 

(f)  A  description  of  the  goods  or  of  the  packages 
contathing  them  which  may,  however,  be  in  such  general 
terms  as  are  referred  to  in  section  8993-22,  and 

(g)  The  signature  of  the  carrier  or  his  agent. 

A  negotiable  bill  shall  have  the  words  "order  of" 
printed  thereon  immediately  before  the  name  of  the  per- 
son upon  whose  order  the  goods  received  are  deliverable. 

A  carrier  shall  be  liable  to  any  person  injured  thereby 
for  the  damage  caused  by  the  omission  from  a  negotiable 
bill  of  any  of  the  provisions  required  in  this  section. 

1.    Offer  and  Acceptance. 

When  a  carrier  claims  exemption  from  common  law  liability, 
under  a  bill  of  lading  not  signed  by  the  owner  or  consignor  of 
the  goods,  he  must  aver  and  prove  that  such  bill  was  assented  to 
by  the  shipper.    Whether  such  assent  has  been  given,  so  as  to  make 
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the  bill  of  lading  binding  on  the  shipper,  is  a  tact  to  be  proved,  and 
can  not  be  implied  or  presumed  contrary  to  the  facts  when  the 
acts  of  the  shipper  do  not  operate  as  an  estoppel :  Gaines  v.  Trans- 
portation Sl  Insurance  Companj-,  28  O.  S.  418. 

Where  the  plaintiff's  evidence  tended  to  prove  that  the  goods 
were  shipped  under  a  previous  verbal  agreement,  without  special 
exemptions  in  favor  of  the  carrier,  and  that  after  the  goods  were 
in  transit,  the  bill  of  lading  containing  such  exemptions  was  handed 
to  the  shipper,  who,  without  examination  or  objection  forwarded 
it  to  the  consignee,  who  made  use  of  the  same  to  receive  and  sell 
the  goods  .not  lost,  and  accounted  to  the  shipper  for  the  proceeds. 
It  was  held  that  it  was  error  to  charge  the  jury  that  such  acts  of 
the  consignor  and  consignee  were  conclusive  on  the  former,  and 
bound  him  by  the  conditions  contained  in  the  bill,  where  it  appears 
he  had  no  knowledge  of  such  conditions,  and  never  in  fact  as- 
sented to  them  ;  Gaines  v.  Transportation  &  Insurance  Co.,  28  O.  S. 
418, 

Where  the  action  against  the  carrier  is  to  recover  on  his 
common  law  hability  for  losses  occurring,  at  the  point  of  delivery 
after  the  transit  is  ended,  but  before  notice  of  delivery  to  the  con- 
signee, and  the  defendant  claims  exenrption  from  such  loss  by 
virtue  of  a  condition  of  the  bill  of  lading  to  that  effect;  he  must 
aver  and  prove,  not  only  that  this  condition  was  assented  to,  but 
that  the  loss  happeiied  without  any  fault  or  neglect  on  his  part, 
and  the  failure  to  establish  such  assent  or  show  due  and  proper 
care  to  prevent  the  loss,  entitles  the  plaintiff  to  recover:  Gaines 
V.  Transportation  &  Insurance  Co.,  ^8  O.  S.  418. 

A  bill  of  lading  signed  by  the  company's  receiving  agent,  and 

accepted   and  acquiesced  in  by  the  consignor,  is   binding  upon  the 

latter,  although  not  signed  by  him ;  and  the  terms  and  conditions 

of  the  contract  expressed  therein  can  not  be  contradicted  by  parol 

.    proof:     Railroad  v.  Pontius,  19  O.  S.  221. 

The  conditions  of  a  bill  of  lading  control  the  common  law 
liability  of  the  carrier  subject  to  the  ([ualifications  that  the  carrier 
can  not  relieve  .him-self  from  the  liability  for  his  own  negligence: 
Stevens  v.  Railway,  20  O.  C.  C.  41,  11  O.  C.  D.  168. 

If  the  consignor  receives  a  bill  of  lading  when  he  delivers  the 
goods  for  shipment,  such  bill  of  lading  amounts  tn  a  contract 
and  its  terms,  if  valid,  control  in  the  absence  of  fraud  and  mis- 
lake  :     Railway  v'  LaTourette,  2  0.  C.  C.  2T9,  1  0.  C.  D.  486. 

The  shippers  assent  to  conditions  stamped  on  contract  after 
its  execution,  must  appear:  Roofing  Company  v.  Packet  Co.,  5 
0,  N,  P.  146,  8  0.  D.  (N.  P.)  490. 

Goods  were  dehvered  to  a  common  carrier  for  shipment,  by 
the  agent  of  the  shipper,  and  a  "dray  ticket"  is  then  delivered  by 
the  carrier  to  such  agent,  such  ticket  being  a  receipt  for  the  goods 
to  be  shipped  by  the  owner,  and  stating  that  they  were  to  be  re- 
ceived subject  to  the  bills  of  lading  of  the  defendant  company 
and  that  the  ticket  was  to  be  exchanged  for  the  usual  bill  of  lading 
of  the  company,  "notice  of  which  is  hereby  admitted,  and  the 
property  is  received  subject  to  all  the  provisions  limiting  liability 
therein  contained,"  and  having  at  the  bottom  thereof  after  the 
signature  of  the  agent  of  the  defendant  company,  these  words, 
"exchange  this  for  hill  of  lading  83fi  Chestnut  street,"  and  the 
same  w.np  not  signed  by  the  shipper.  Nothing  further  was  done 
between  the  parties  and  it  was  not  shown  that  the  shipper  had 
knowledge  of  the  special  limitations  in  the  bill  of  lading  or  had 
assented  thereto.  It  was  held,  that  these  facts  did  not  necessarily 
make  the  bill  of  lading  a  part  of  the  shipping  contract:  Mack  v. 
Great  Western  Despatch,  3  O.  C.  C.  30,  2  O.  C.  D.  22. 

Where  a  shipper  delivers  goods  to  a  railway  company  in  cars 
loaded  and  sealed  by  himself,  and,  for  his  own  convenience.  Upon 
shipping  receipts  prepared  by  hiiYiself,  but  conditioned  that  the 
goods  were  received  "subject  to  the  conditions  contained  in  the 
company's  regular  bill  of  lading,"  and  has  an  opportunity  to  see 
the  bill  of  lading  if  he  wishes,  he  is  bound  by  the  regular  conditions 
'in  such  regular  bill  of  lading  whether  he  knows  of  them  c 
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Railroad  v.  Berdan  &  Co..  22  O,  C,  C  326,  12  O.  C.  D,  481  (affirmed, 
without  report,  Berdan  &  Co.  v.  Railway,  68  0.  S.  683.) 

A  provision  in  a  bill  of  lading  to  the  effect  that  freight  must 
be  removed  within  twenty-four  hours  of  its  arrival,  is  valid  and 
binding  upon  the  consignor  although  he  did  not  read  the  bill  of 
lading  and  did  not  in  fact  know  of  such  provision ;  Railroad  v. 
Seiberling  Co.,  8  O.  C.  C.  5r*3,  4  O.  C.  D.  210. 

The  assent  of  a  consignor  to  a  special  contract  will  not  be 
presumed ;  but  such  assent  must  either  be  shown,  or  it  must  be . 
shown  that  the  terms  of  the  contract  were  fairly  brought  to  the 
attention  of  the  consignor  and  that  his  conduct  was  such  as  to 
cause  the  carrier  to  believe  that  he  assented  thereto:  Gaines  v. 
Transportation  &  Insurance  Co.:  28  O.  S.  418,  Railroad  v.  Barrett, 
36  O.  S.  448;  Mack  v.  Great  Western  Despatch,  3  O.  C.  C  36, 
2  O.  C.  D.  22;  Jacobson  v.  Adams  Express  Co.,  I  O.  C.  C.  38!, 
1  O.  C.  D.  212  (affirmed,  without  report,  Adams  Express  Co.  v. 
Jacobson-  24  Bull.  49G.) 

A  notice  which  exempts  a  carrier  from  loss  by  fire  and  which 
is  stamped  upon  the  bill  of  lading  which  is  delivered  to  the  con- 
signor after  the  carrier  has  accepted  the  goods,  is  not  a  part  of 
■the  contract  unless  the  consignor  expressly  assents  therto;  Roof- 
ing Co.,  V,  Packet  Co..  5  O.  N.  P.  146,  8  O.  D.  (N.  P.)  490. 

Such  special  exemption  to  the  defendants  liability  may  be 
lawfully  created  by  special  contract  between  the  parties,  though  it 
can  not  be  made  by  general  notice,  known  or  unknown,  to  the 
party  engaging  the  services  of  the  commor  carrier  (explaining 
Jones  V.  Voorbccs.  10,  145)  ;   Davidson  v.  Graham,  2  O.   S.  131. 

A  usage  of  the  common  carrier  to  deny  liability  for  injury 
to  the  goods  between  the  time  at  which  they  were  received  ana 
the  time  they  were  loaded  in  the  cars  is  not  binding  upon  a  shipper 
who  does  not  assent  thereto,  even  if  he  knows  of  such  usage: 
Railroad  v.  Barrett,  36  O.  S.  448;  see,  also,  Stevenson  v.  Wells, 
Kargo  &  Co.,  m  Bull.  24T. 

A  shipner  is  bound  by  the  conditions  of  a  bill  of  lading  which 
he  accepts  at  the  time  of  shipping  the  goods,  although  he  does  not 
sign  such  bill  of  lading  or  agree  lu  it  In  writing,  if  it  is  signed  by 
the  railroad  company  and  he  accepts  it:  Railroad  v.  Berdan  &  Co., 
■>2  O.  C.  C.  326.  12  O.  C.  D.  4»1  (Following  Railway  v.  Pontinus, 
19  O.  S-  221;  Gaines  v.  Transportation  Co.,  28  O.  S.  418). 

A  shipper  who  delivers  goods  to  a  railway  company  in  cars 
loaded  and  sealed  by  himself,  and,  for  his  own  convenience  taking 
therefor  shipping  receipts  prepared  by  himself,  which  provided  that 
the  goods  were  received  "subject  to  conditions  contained  in  the 
company's  regular  bill-of-lading,"  and  who  has  had  an  opportunity 
to  see  the  bill  of  lading  if  he  wislics,  is  bound  by  the  valid  restric- 
tions in  such  regular  bill  of  lading,  upon  his  liability  as  carrier, 
whether  he  knows  tliem  or  not :  Railroad  v.  Berdan  &  Co.,  22  O. 
C.  C.  326,  12  O.  C.  D.  481  (affirmed,  without  report,  Berdan  & 
Co.  V.  Railway,  C8  O.  S.  683). 

.A  shipper  who  has  in  his  custody  blank  forms  of  bills  of 
lading  which  he  fills  out  and  sends  with  the  goods  to  the  carrier, 
is  charged  with  knowledge  of  the  provisions  of  such  bills  of  lading 
even  though  he  may  not  in  fact  have  read  them  :  Shaffer  v.  Rail- 
way, 14  O,  C.  C.  488,  8  O.  C.  D.  66. 

If  a  bill  of  lading  contains  a  reference,  the  provisions  which 
are  printed  after  the  bill  of  lading  proper,  such  reference  is  notice 
to  the  shipper;  and  he  is  bound  bv  such  additional  provisions  even 
though  he  did  not  in  fact  read  tiiem :  Railroad  v,  Seiberling  Co., 
8  O-  C,  C.  .593.  4  O,  C  D.  210, 

If  a  shipper  sends  a  form  of  bill  of  lading  to  the  carrier  for 
signature  with  the  goods,  and  the  carrier  interlines  it  so  as  to  be 
onlv  a  forwarder  from  the  end  of  his  own  line,  and  signs  and  sends 
il  back,  the  first  bill  is  an  offer,  and  the  interlined  bill  is  not  an 
acceptance  but  a  counter  offer  to  which  the  shipper  is  deemed  to 
assent  it  he  does  not  di^^sent :  Mullcr  v.  Railroad.  2  C.  S.  C,  R.  280. 

The  bill  of  lading  accepted  by  the  agent  of  the  vendor  which 
.'omaincd  a  notice  limiting  the  liability  to  ^0.00  was  held  not  to 
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be  binding:  Jacobson  v.  Adams  Ejcpress  Co.,  1  O.  C.  C.  381,  1 
O.  C.  D.  212,  (affirmed,  without  report,  Adams  express  Co.  v. 
;aeobson,  24  Bull  496). 

Notice  to  the  vendor  of  a  limitation  upon  the  carrier's  liability 
is  binding  upon  the  vendee  if  the  vendor  has  requested  the  vendee 
•o  ship  the  goods  to  him :  Railway  v.  La  Tourette,  2  O.  C.  C.  279. 
1  O.  C.  D.  480. 

In  Mack  v.  Great  Western  Despatch,  3  O.  C.  C.  36,  2  O.  C.  D. 
22.,  it  was  held  that  the  receipt  of  a  dray  ticket  in  exchange  for 
■  the  goods  which  stated  that  it  would  be  exchanged  for  the  carrier's 
usual  bill  of  lading,  was  held  not  to  amount  to  a  contract  as  a 
matter  of  law.  even  though  (he  shipper  knew  of  the  terms  of  the 
carrier's  usual  bill  of  lading ;  and  though  after  the  loss  the  shipper 
exchanged  the  dray  ticket  for  the  bill  of  lading  in  order  to  make 
his  claim. 

An  assignee  of  a  bill  of  lading  who,  delivers  it  to  the  railway 
company  and  accepts  the  goods,  (hereby  impliedly  agrees  to  pay 
charges  such  as  demurrage  for  delay  in  unloading  the  goods  al- 
though the  bill  of  lading  contains  no  specific  provision  therefor: 
Traction  Co.  v.  Railway.  8  O.  C.  C,  (N.  S.)  134,  18  O.  C.  D.  543 
(affirmed,  without  report,  Traction  Co.  v.   Railway,  77  O.  S.  618). 

2.    Mistake. 

Where  the  agent  of  a  steamboat  company  carelessly  issued  a 
bill  of  lading  acknowledging  the  recepit  of  seventy-three  bales  of 
cotton  when  in  fact  only  fifty-three  were  delivered  to  the  carrier 
and  delivered  by  him  to  the  consignee,  in"  an  action  by  the  shippers 
to  recover  the  difference  between  the  number  of  bales  mentioned 
in  the  bill  of  lading  less  the  number  actually  delivered.  It  was 
held  that  the  carrier  was  not  estopped  by  reason  of  the  careless- 
ness of  its  agent  from  denying  the  receipt  thereof,  although  the 
shipper  may  have  been  misled  thereby:  Dean  v.  King  ^  O.  S.  118. 
If  the  carrier  issues  a  bill  of  lading  by  mistake,  without  re- 
ceiving the  goods  ami  the  goods  never  were  in  fact  received  by 
him,  he  may  show  such-  facts  as  a  defense  of  his  liability  upon  the 
bill  of  lading ;  Adams  v.  Brig  Pilgrim,  1  Dec.  Rep.  477,  10  W.  L. 
J.   141. 

The  fact  that  the  goods  for  which  a  bill  of  lading  was  issued 
were  never  received  must  be  clearly  established  in  order  to  relieve 
the  carrier  from  liability  upon  such  bill  of  lading:  Railroad  v. 
Dodds,  J  C,  S.  C,  R.  47. 

3.    Parol  Evidence. 

A  written  bill  of  lading  which  purports  to  contain  all  the 
terms  of  the  contract  can  not  be  contradicted  by  parol  evidence 
even  if  it  is  not  signed  by  the  shipper:  Railway  v.  Pontius,  19 
O.  S.  221. 

As  far  as  a  bill  of  lading  purports  lo  set  forth  the  agree- 
ment of  the  parlies,  it  is  a  contract  and  can  not  be  contradicted 
hy  parol  evidence:  Babcock  v.  May,  4  O.  -134;  Stevens  v.  Rail- 
way. 20  O.  C,  C  41,  11  O.  C.  D.  ir>P. 

As  between  the  consignor  and  the  consignee  the  bill  of  lading 
is  not  a  contract  in  writing,  since  the  cniisignee  is  not  a  party 
thereto;  but  it  is  merely  a  declaration  on  the  part  of  the  consignor 
of  his  intention  at  the  time  of  making  the  shipment ;  and  such  ad- 
mission mav  he  rebutted  hy  other  circumfitances  connected  with  the 
transaction :  Emery's  Sons  v.  Bank,  25  O.  S.  360. 

As  far  as  a  bill  of  lading  is  a  receipt  and  not  a  contract,  its 
terms  may  be  contradicted;  Dean  v.  King.  22  O.  S.  118;  Wood  v. 
Perry,  W.  240;  Adnms  v.  Brig  Pilgrim,  1  Dec.  Rep.  477,  10  W. 
L.  J.   111. 

The  statement  in  a  bill  of  lading  to  the  effect  that  the  goods 
were  received  mny  be  contradicted:  Dean  v.  King.  22  0.  S.  118; 
Adams  v.  Brig  Pilgrim,  I  Dee.  Rep.  477,  10  W.  L,  J.  141. 

A  statement  in  a  bill  of  lading  that  the  goods  were  received 
in  good  order  may  be  contradicted  :  Wood  v.  Perry,  W.  240. 
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Section  8993-2.  A  carrier  may  insert  in  a  bill,  issued  cr^er  m»» 
by  him,  any  other  terms  and  conditions,  provided  that  such  in*ert  in  bin. 
terms  and  conditions  shall  not  *  "' 

(a)  Be  contrary  to  law  or  public  policy,  or 

(b)  In  any  wise  impair  his  obligation  to  exercise  at 
least  that  d^ree  of  care  in  the  transportation  and  safe- 
keeping of  the  goods  entrusted  to  him  which  a  reasonably 
careful  man  would  exercise  in  regard  to  similar  goods  of 
his  own. 

1.    Who  are  common  car-  2.    Valuafion     of 

riers.  goods. 

II.    Liability  of  carrier.  3.    Limitation    of 

A.    Common  law  liabil-  time    for   pre- 

ity.  senting  daiins, 

1.  Commencement.  etc. 

2.  Termination.  4.    Other  covenants. 

3.  Nature  of  liabil-  5.    Presumptions  and 
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ity.  proof. 

B.    Special  contract.  IIL  Connecting  carriers. 

1.    Exonerating  car-  IV.  Forwarding  carriers. 

rier   from  lia-  V.  Construction  of  bills  of 
bility  for  negli-  lading, 

gence.  VI.  Other  questions. 

1.    Who  are  Coumon  CAkRiEss. 

A  person  whose  business  is  not  the  carrying  of  goods,  and  who 
does  not  hold  himself  out  to  the  world  as  such,  will  not  be  re- 
garded as  a  common  carrier,  although  he  may  occasionally  carry 
goods  for  hire:    Samms  v.  Stewart,  20  0.  69. 

Proprietors  of  a  stage  coach  arc  common  carriers:  Jones  v. 
Voorhees,  10  O.  145. 

A  ferryman,  occupying  a  position  in  a  line  of  public  travel, 
and  holding  himself  out  for  general  employment,  is  a  common 
carrier:  Wilson  v.  Hamilton,  4  O.  S.  722. 

A  common  carrier  is  one  that  undertakes  for  hire  or  reward 
to  carry  or  cause  to  be  carried,  goods  for  all  persons  Indifferently, 
who  may  choose  to  employ  him,  from  one  place  to  another;  Ex- 
press Co.  v.  Backman,  2(5  O.  S,  144. 

An  express  company,  that  receives  and  agrees  to  transport 
goods  from  one  designated  place  to  another  designated  place,  for 
a  compensation,  in  the  ordinary  means  of  conveyance,  is  a  common 
carrier,  a1tl:ough  not  the  owner,  and  having  no  interest  in  the  con- 
veyance by  which  the  goods  are  transported;  Express  Co.  v. 
Backman  28  O.  S,  344. 

II,    Liability  of  Carrier. 
A.     Common   law  liability. 

1.  Commencement.  The  liability  of  a  carrier  begins  when 
the  goods  are  received  by  him  for  transportation  if  the  consignor 
reserves  no  further  control  of  them  and  they  are  to  be  trajisported 
as  soon  as  the  common  carrier  is  able  to  do  so  :  Railroad  v.  Bar- 
rett. 30  O.  S.  448:  Fisher  v.  Railroad  17  O.  C.  C.  491,  9  O.  C.  D.  413. 
It  a  common  carrier  receives  goods  under  an  agreement  that  he 
will  not  forward  them  until  further  orders,  he  is  not  liable  as  a 
common  carrier  until  orders  to  forward  them  have  been  given: 
Railroad  v.  Barrett,  30  O.  S,  448. 

-A  common  carrier  who  receives  goods  which  are  not  to  be 
forwarded  until  the  owner  has  crated  one  of  the  articles,  his  liability 
is  as  a  warehouseman  although  he  may  not  be  liable  as  a  common 
carrier:  I-isher  v.  Railroad.  IT  O.  C  C.  491,  9  O.  C  D.  413. 

3.  Termination.  Unless  there  is  a  specific  contractual  agree- 
ment between   the   party  or  some   specific   statutory   provisions,  the 
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liability  of  a  railway  which  is  acting  as  common  carrier  does  not 
terminate  until  the  goods  have  arrived  at  the  destination,  notice 
of  such  fact  has  been  given  to  the  consignee,  and  the  consignee  has 
has  had  a  reasonable  opportunity  to  remove  such  goods ;  Railroad 
had  a  reasonable  opportunity  to  remove  such  goods ;  Railroad  v. 
Hatch,  52  O.  S.  408  (affirming  Railroad  v.  Hatch,  6.  O.  C.  C.  230, 
3  O.  C.  D.  430). 

Where  a  shipment  of  apples  is  unloaded  from  a  packet  upon  a 
wharfboat  in  the  early  evening,  and  during  the  night  the  apples  are 
frozen,  the  carrier  is  liable  to  the  consignee  for  the  damages  thus 
sustained;  Long  v.  Packet  Co.,  7  O.  N.  P.  (N.  S.)  14,  18  O.  D. 
(N.  P.)  699. 

A  consignee  is  entitled  to  reasonable  notice  of  the  arrival  of 
freight  (Railroad  v.  Hatch,  52  O.  S.— 408).  It  can  not  be  said  that 
the  consignee  in  this  case  was  negligent,  for  he  called  for  his  freight 
early  on  the  morning  following  its  receipt.  The  sudden  change  in 
the  weather  was  such  as  to  brmg  to  the  attention  of  the  company 
the  fact  that  special  care  was  required  lo  protect  the  property,  and 
our  courts  hold  that  any  necessary  expense  incurred  by  a  carrier 
in  the  preservation  of  goods  from  extraordinary  peril  not  properly 
belonging  to  the  carrier  can  be  recovered  by  it  from  the  consignee. 
In  other  words,  if  something  was  required  to  protect  this  property 
that  was  beyond  the  usual  care  required  of  a  carrier,  the  consignee 
would  be  required  to  reimburse  the  carrier  for  any  expense  in  that 
behalf:  Ung  v.  Packet  Co.,  7  O.  N.  P.  (N.  S.>  14,  18  O.  D.  (N.  P.) 
GQ9.  After  the  consignee  has  had  notice  and  a  reasonable  oppor- 
tunity lo  remove  the  goods,  the  liability  of  the  common  carrier  as 
such  ceases;  and  it  is  said  that  he  is  henceforth  only  a  gratuitous 
bailee  Robert  v.  Express  Co.,  2  Dec.  Rep.  677,  4  W.  L.  M.  99. 

On  the  other  hand  he  is  said  to  be  still  liable  as  a  warehouse- 
man :  Hirsch  v.  Steamboat,  "2  D.  144. 

If  goods  are  consigned  to  a  certain  person  in  care  of  the  agent 
of  the  carrier,  delivery  to  such  agent  is  in  effect  delivery  to  the 
consignee;  and  the  hability  of  the  carrier  terminates:  Roberts  v. 
Express  Co.,  ■>  Dec.  Rep.  577,  i  W.  L.  M.  99. 

If  the  contract  of  a  railway  with  an  elevator  company  requires 
the  railway  to  place  cars  loaded  with  grain  upon  a  side  track  by 
the  elevator,  from  which  track  such  cars  are  to  be  moved  only 
when  the  elevator  company  wishes  them  to  be  unloaded,  the  lia- 
bility of  the  railway  ceases  when  it  delivers  such  cars  upon  such 
side  track;  and  if  such  cars  are  thereafter  destroyed  by  tire,  the 
loss  is  that  of  the  elevator  company :  Paddock  v.  Railway,  21  0. 
C.  C.  626.  11  O.  C.  D.  78y. 

Where  a  party  delivers  to  a  railroad  company  chattels  to  be 
transported  from  the  point  of  delivery  to  another  designated  point 
on  its  line,  and  pays  the  charges  for  such  transportation  in  advance, 
he  has  the  right,  as  against  the  company,  to  resume  the  exclusive 
possession  and  control  of  his  chattels  before  they  have  reached  the 
destination  named  in  the  bill  of  lading,  whenever  and  wherever  he 
can  do  so  without  unreasonable  interference  with  the  business  of  the 
company.  If  he  do  thus  resume  exclusive  possession  and  control  of 
his  chattels  during  the  time  within  which  the  company  might,  with- 
out unrea'ionable  delay  proceed  in  the  performance  of  its  contract 
or  affreightcment,  and  receive  them  in  good  order  and  condition, 
he  thereby  absolves  the  companv  from  all  further  responsibility 
on  account  of  them:  Railway  v.  Sargent,  19  O.'  S.  438. 

3.  Nature  of  liability.  A  carrier  may  refuse  to  receive  for 
carriage  an  article  of  property  which  is  improperly  packed.  But 
if  he  receives  it  be  is  bound  to  exercise  due  care  for  its  safe  car- 
riage; and  if,  while  in  his  charge,  the  property  is  injured,  the  duty 
rests  on  him  to  show  that  the  injury  is  attributable  to  the  defective 
packing,  and  not  to  anv  fault  of  neglect  on  his  part :  Express 
Co..  v.  Graham,  26  O.  'S.  5^5;  sec  also,  Davidson  v.  Graham,  2 
O.  S.  131,  Graham  v.  Davis,  4  O.  S.  362;  Gaines  v.  Transporta- 
tion &  Insurance  Co.  28  0.  S.  418;  Insurance  Co.  v.  Railroad, 
1  D.  480. 
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Railway,  7  O.  L.R.  467. ' 

If  the  owner  of  live  animals  takes  upon  himself  their  cSre  dur- 
ing transportation,  and  they  are  injured  through  his  carelessness, 
the  carrier  is  not  responsible:     Wilson  v.  Hamilton,  4  O.  S.  782. 

For  the  liability  of  the  carrier  for  failure  to  deliver  the  goods 
see  G,  C.  8993-10. 

B.     Special  contract, 

1.  Exonerating  carrier  fro 
mon  carrier  can  not  by  special 
bili^  for  his  own  negligence  ( 
V.  Graham,  2  O,  S.  131 ;  Grahai 
Railroad,  10  O.  S.  66;  Railroad 
Co.  V.  Graham,  26  O.  "  ""  ' 
ance  Co.,  28  O.  " 


liability  for  negligence.  A  com- 
intract  relieve  himself  from  lia- 
ihat  of  his  servants:  Davidson 
V.  Davis,  i  O.S.  363;  Welsh  v, 
.  Pontius,  19  O,  S.  ■i-il ;  Express 
).  MO]  Gaines  v.  Transportation  &  Insur- 
_  .  Railway  v.  Sheppard,  56  O.  S.  68;  Jacob- 
son  V.  Adams  Express  Company,  1  O.  C.  C  381.  1  O.  C.  D.  212 
(affirmed,  without  report,  Adams  Elxpress  Co.  v.  Jacobson,  24  Bull. 
496)  ;  Railroad  v.  Berdan  &  Co.,  22  O.  C  C.  32fi,  13  O.  C.  D.  481 
(following  Graham  v.  Davis,  4  O,  S.  362;  Gaines  v.  Transpor- 
tation &  Insurance  Co.,  28  O.  S.  418)  ;  Railway  v.  Gibson  8  O.  C. 
C.  (N.  S.)  345,  18  O.  C  D,  5;J8;  Stevenson  v.  Wells,  Fargo  & 
Co.,  I  O.  S.  U.  312,  33  Bull,  247. 

A  carrier  is  liable  in  spite  of  exemption  against  liability  for 
loss  caused  by  its  own  negligence,  however  slight  such  negligence 
may  be:  Graham  v.  Davis,  4  O.  S.  362. 

A  common  carrier  is  liable  for  the  value  of  the  goods  lost 
through  its  negligence,  notwithstanding  the  bill  of  lading  provides 
that  the  carrier  shall  not  be  liable  beyond  an  amount  named  there- 
in, when  it  is  understood  by  the  parties  that  the  sum  so  agreed  on 
is  less  than  the  value  of  the  goods.  Such  an  agreement  can  at 
most  cover  a  loss  arising  from  some  cause  other  than  the  negli- 
gence or  default  of  the  carrier  or  his  servants,  and  the  rule  0! 
damages  is  the  same,  although  less  is  charged  and  paid  for  the 
transportation  than  when  the  exempting  clause  if  omitted :  T 
press  Co.  v.  Backman,  28  O.  S.  144  (affirming  Express  Co. 
Backman,  2  C  S.  C.  R.  251). 

A  provision  in  a  bill  of  lading  which  relieves  a  common  ( 
rier  from  liability  for  injury  due  to  fire  which  is  not  the  result 
of  its  own  negligence,  is  valid :  Railroad  v,  Berdan  &  Co.,  T" 
C.  C,  326  12  0,  C.  D.  481  {affirmed,  without  report,  Berdan  &. 
Co.  V.  Railway.  68  O.  S.  683). 

In  an  action  on  the  ground  of  negligence  against  a  common 
carrier  upon  a  bill  of  lading  containing  an  exemption  from  liabil- 
ity from  loss  by  tire,  the  burden  of  proof  is  on  the  carrier  to  show 
that  the  loss  occurred  within  the  terms  of  the  exemption,  and  that 
the  loss  occurred  without  fault  on  his  part ;  Express  Co.  v.  Back- 
man,  28  O.  S.  144  (affirming  Express  Co.  v.  Backman,  2  C.  S. 
C.  R.  261). 

The  obhgation  of  a  common  carrier  is  to  correctly  and  ac- 
curately weigh  coal  transported  over  its  line  and  to  furnish  the 
shipper  true  and  accurate  weight  ccrtilicates,  and  such  common 
carrier  is  accountable  for  the  carelessness  and  negligence  of  its 
agent  whose  duty  it  is  to  weight  such  coal :  Coal  Co.  v.  Railway, 
5  O,  L.  R.  465,  52  Bull.  369. 

For  the  Question  of  the  liability  of  a.  carrier  of  biwgage,  see 
Jones  V.  Voorhees,  10  O.  145;  Bank  v.  Railroad,  20  67  S.  259; 
Railway  v.  Dages,  57  O.  S.  38  (affirming  Railway  v.  AmbacJi, 
10  O.  C.  C.  490,  6  O.  C.  D.  574)  ;  Railroad  v.  Bowler  &  Bur- 
dick  Co.,  63  O.  S,  274  (reversing  railway  v.  Bowler  &  Burdick 
Co..  19  O.  C.  C,  737,  9  O.  C  D.  465).  Insurance  Co.  v.  Packet 
Co.,  1  O.  N.  P.  126,  4  0.  D.  (N.  P.)  405;  Smith  v.  Railway,  2 
0.  N.  P,  29,  3  O.  D,  (N.  P.)  192;  Insurance  Co.  v.  Packet  Co., 
7  O.  N.  P.  188;  King  v.  Railway,  10  Dec.  Rep.  8,  18  Bull.  39. 

For  the  liability  of  a  common  carrier  for  the  transportation  of 
live  stock,  see  Wilson  v,  Hamilton,  4  O.  S.  722 ;  Pennsylvania  Co. 
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V,  Voder.  1  O.  C,  C.  (N.  S.)  283,  15  O.  C.  D.  32  (citing  Express 
Co,  V.  Graham,  'X  O-  S.  5%;  Express  Co.  v.  Backman,  -28  O.  S. 
144) ;  Railway  v,  Gibson,  8  O.  C.  C.  (N.  S.)  345,  18  O.  C.  D. 
538 ;  United  States  v.  Railroad,  8  O,  L,  R.  549. 

2.  Valuation  of  Goods.  A  provision  in  a  bill  of  lading  of  a 
special  contiact  fixing  the  value  of  goods  in  case  of  loss  was  form- 
erly held  not  to  be  binding  if  the  loss  was  due  to  the  negligence  of 
the  carrier;  Express  Co.,  v.  Backman,  28  O.  S.  144  (affirming  Ex- 
press Co.  V.  Backman,  2  C  S.  C  R.  251);  Railway  v.  Sheppard, 
56  O.  S.  68;  Pennsylvania  Co.  v.  Yoder,  1  O.  C,  C.  (N,  S.)  283, 
15  O.  C  D.  32;  Railway  v.  Hubbard,  1  O.  C.  C,  (N,  S.)  6U,  15 
O.  C  D.  477  (citing  Railway  v.  Sheppard.  56  O.  S.  68;  Railway  v. 
Bowler,  63  O.  S.  274;  Express  Co.  v,  Backman.  28  O,  S,  144); 
Railroad  v,  Levi,  18  O.  C.  D.  873,  8  O.  C.  D.  373;  Ambach  v. 
Railway,  4  O.  D.  <N.  P.)  467,  30  Bull.  Ill ;  Express  Co.  v.  Schwab. 
34  Bull.  214, 

The  present  holding,  however,  is  that  in  case  where  the  amount 
to  be  charged  for  the  transportation  of  the  goods  depends  upon  the 
valuation  placed  thereon,  and  the  shipper  is  given  an  opportunity  to 
fix  the  valuation  of  the  goods  at  their  true  value,  and  he  volun- 
tarily fixes  the  valuation  at  a  lower  value  in  order  to  secure  the 
benefit  of  a  lower  charge  for  transportation,  such  provision  is  bind- 
ing upon  the  shipper:  Railroad  v,  Hubbard.  72  O.  S.  302  (revers- 
ing Railroad  v.  Hubbard.  1  O.  C.  C.  (N.  S.)  611,  15  O.  C  D. 
477.  and  distinguishing  Express  Co.  v.  Bachman,  28  O.  S,  144) ; 
Cohn-Goodman  Co,  v.  Express  Co..  13  O.  C.  C.  (N,  S.)  467.  22 
O.  C.  D.  IIIO;  Railway  v.  Simon,  15  0.  C.  C.  123.  8  O.  C.  D.  540. 

3,  Limitation  of  time  for  presenting  claim,  etc.  A  common 
carrier  and  a  shipper  may.  in  the  absence  of  fraud,  imposition  or 
deception,  enter  into  a  valid  and  enforceable  special  agreement 
requiring  the  shipper,  in  case  of  loss  or  damage  to  make  a  veri- 
fied claim  for  damages  in  writing,  within  a  specified  time,  and  in 
default  thereof,  that  the  carrier  shall  not  be  liable,  provided  that 
the  period  of  time  within  which  such  claim  shall  be  made  is, 
under  all  the  circumstances  of  each  case,  a  reasonable  one:  Penn- 
sylvania Co.  V.  Shearer,  75  O.  S.  249. 

A  shipper  by  express,  who  signs  a  contract  which  limits  the 
liability  of  the  company  to  six  months  in  so  Ear  as  the  commence- 
ment of  an  action  for  damages  is  concerned,  is  barred  from  main- 
taining such  an  action  begun  more  than  six  months  after  the  ship- 
ment was  made,  notwithstanding  his  allegation  that  he  signed  the 
contract  hurriedly,  and  without  examining  it  and  supposing  it  was 
the  bill  of  lading:  Gatton  v.  Express  Co..  14  O.  C  C.  (N.  S.) 
125. 

Where  a  contract  for  the  transportation  of  horses  provifles 
that  a  claim  in  writing  verified  by  an  affidavit  of  the  ^ent  or 
shipper  must  be  filed  within  five  d:iys  from  the  time  the  stock  is 
removed  from  the  car  before  any  liability  could  exist,  or  before 
the  plaintiff  can  sue  for  such  loss  or  damage,  the  owner  is  entitled 
to  a  reasonable  time  to  know  the  extt-nt  of  loss  before  filing  the 
claim  referred  to.  and  if  the  period  for  filing  was  unreasonable, 
the  court  should  ?o  declare  it:  Railroad  v.  Hubbard,  72  O.  S, 
302  (rever-iing  Railroad  v.  Hubbard,  1  0.  C,  -C.  IN.  S.)  611.  15 
0,  C.  D.  477), 

The  reasonableness  of  a  rule  of  an  express  company  requir- 
ing that,  in  ease  of  a  chim  being  made  for  a  package  lost  in 
transit,  the  original  receipt  must  be  produced  within  thirty  days 
annexed  to  the  ni>lice  of  loss,  is  imc  for  the  jury  to  determine 
under  all  the  circumstances  "f  the  case  and  proper  instructions 
by  the  court:  Express  Co,  v,  Gordon,  5  O.  C  C.  (N.  S.)  5«3, 
17  0.  C.  D.  243. 

A  provision  in  a  shipping  contract  th:it  no  claim  for  damages 
growing  out  of  the  negligence  of  the  carrier  should  be  sued  upon, 
unless  chim  therefore  be  made  in  writing  within  five  days,  was 
said  ti>  be  iinreasnnahle,  against  public  policy,  and  not  binding 
upon  the  shipper:  Railroad  v.  Hubbard,  1  O,  C.  C.  (N.  S.)  611, 
15  O.  C.   D.  477   (reversed.  Railroad  v.   Hubbard,  72  O.  S.  302.) 
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A  clause  in  a  bill  of  lading  which  requires  the  presentation  of 
a  etaim  (or  damaKes  within  sixty  days  was  held  to  be  invahd  in 
Stevenson  v.  Wells,  Fargo  &  Co.,  1  O.  S-  U.  312;  33  Bull  247. 

4.  Other  covenants.  A  stipulation  in  a  bill  of  lading  that 
the  carrier  was  to  collect  the  purchase  price  of  the  goods  upon 
the  delivery  thereon  is  binding  upon  the  common  earner,  even  if 
the  price  therein  stipulated  is  larger  than  the  amount  actually  due 
for  the  goods;  Steamboat  Owen  v.  Johnson.  2  0.  S.  142;  see, 
also,  Schooner  Jane  Louisa  v.  Williams,  1  Dec.  Rep.  228.  5  W. 
L.  J.  8. 

A  provision  that  freight  must  be  unloaded  in  forty-eight  hours 
or  that  demurrage  will  be  charged  is  reasonable:  Railroad  v. 
Seiberling  Co.,  8  O.  C.  C.  5!13,  4  0.  C.  D.  210, 

A  rule  that  a  consignee  must  unload  a  car  within  four  days 
from  notice  of  its  arrival  or  pay  one  dollar  per  diy  per  car  there- 
after is  reasonable:  Railroad  v.  Fisher,  3  O.  N.  P.  122.  5  O.  D. 
(N.  P.)  669. 

Such  rule  adopted  by  i 
ing  as  if  adopted  by  each:  Railroad  i 
O.  D.  (M.  P.)  659. 

The  car  need  not  be  kept  in  the  same  spot  for  the  four  days, 
hut  may  be  temporarily  shipped  in  handling  other  cars  if  promptly 
put  back  in  a  convenient  place  for  unloading.  But  if  the  car  is 
shifted  from  day  to  day  and  phce  to  place,  so  as  not  to  remain  for 
four  days  in  a  convenient  place  to  unload,  the  company  can  not  re- 
cover such  car  service  for  overtime,  but  defendant  can  recover 
loss  for  being  compelled  to  unload  in  an  inaccessible  place:  Rail- 
road V.  Fisher.  3  O.  N.  P.  122,  5  O.  D.   (N.  P.)  659. 

5.  Presumplfon  and  i)roof.  If  a  carrier  seeks  to  relieve  him- 
self from  liability  by  reason  of  a  valid  agreement  limiting  his 
liability,  the  burden  on  him  is  to  show  that  the  loss  was  due  to  one 
of  the  exceptions  contained  in  the  contract  and  that  such  carrier 
was  free  from  negligence :  Davidson  v.  Graham,  2  O.  S.  131 ; 
Graham  v.  Davis,  4  O.  S,  :ir<i  ;  Express  Co.  v.  Graham  26  O.  S. 
.WS;  Express  Co.  v.  Backman,  28  O,  S,  U4:  Gaines  v.  Transpor- 
tation &  Insurance  Company,  28  O,  S.  418. 

A  carrier  maj"  refuse  to  receive  for  carriage  an  article  of 
property  which  is  improperly  packed.  But  if  he  receives  it  he  is 
bound  to  exercise  due  care  fnr  its  safe  carriage;  and  if,  while  in 
his  charge,  the  property  is  injured,  the  duty  rests  on  him  to  show 
that  the  injury  is  attributable  to  the  defective  packinjg,  and  not 
to  any  fault  (if  neglect  on  his  part:  Express  Co.  v.  Graham,  26 
O,  S,  595. 

III.    Connecting  Carriers. 

For  the  construction  and  effect  of  bills  of  lading  upon  the 
liability  of  connecting  carriers,  see  Bowman  v.  Hilton.  11  O.  303; 
Railroad  v.  Pontius.  1!)  0.  S.  221  :  Railroad  v.  Washburn.  22  O.  S. 
324:  Bailwav  v.  Lockwood.  28  O.  S.  358;  Railroad  v.  Cappel,  80 
O.  S.  128;  Railroad  v.  Blakemore,  1  O.  C.  C.  42.  1  O.  C.  D.  26; 
Railway  v.  LaTourett.  2  O.  C.  C,  279.  1  O.  C.  D,  486;  Stevens  v. 
Railway,  20  O.  C.  C.  41,  II  O,  C.  D.  IfiR;  Emison  v.  Railroad, 
12  O.  C.  D.  727;  Bank  v.  Railwav.  2  O.  N,  P.  (N.  S.)  403,  15  O.  D. 
(N,    P.)    32:    Church   Co.  v.  Railway.  5  O.   N.   P.    {N.    S.>    585. 

18  0,  D.   (N.  P.)  205;  Barron  v.  Railway,  8  O.  N.  P.   (N.  S.)  517. 

19  O,  D.  rN.  P.)  710  (affirming  railway  v.  Barron,  11  O.  C.  C. 
(N.  S.)  602,  21  O.  C.  D.  142;  affirmed  without  report.  Railway  v. 
Barron,  80  O-  S.  7071  :  Fatman  v.  Railroad,  2  Gaz,  209,  2  D,  S48; 
King  v.  Railway.  10  Dec.  Rep.  8.  18  Bull.  39,  Railway  v.  Welsh, 
23  Bull.  62, 

TV.  FOHWARDINO  Cabriehs. 
For  the  construction  and  effect  of  bills  of  lading  on  the 
liability  of  a  forwarding  carrier,  sec  Railroad  v.  Pontius,  19  O.  S. 
221;  Brown  v,  Mott.  2-.'  O.  S  HO:  Railwav  v,  I.ockwood,  28  O.  S. 
3.58;  Roofing  Co.  v.  Packet  Co,,'  5  O.  N.  P.  146,  8  0.  D.  (N,  P.) 
490. 
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V.  Construction  of  bills  op  Lading. 

The  rule  of  law  that  stipulations  varying  or  limiting  the 
liability  of  the  common  carrier,  must  be  strictly  construed  against 
the  carrier,  has  reference  to  the  question  of  the  extent  of  the 
liabihty  of  the  carrier  during  the  period  in  which  he  is  acting 
in  such  capacity  and  does  not  have  reference  to  the  question  of  when 
the  liability  of  a  common  carrier  ceases  by  the  delivery  of  the 
property  to  the  consignee :  Paddoc  v.  Railway,  21  O,  C.  C.  626, 
11,  O.  C.  D.  789. 

For  other  questions  of  construction,  see  Babcock  v.  May,  4 
O.  334:  Lawrence  v.  McGregor,  5  O,  309;  McGregor  v.  Kilgore, 
6  O.  358;  Railway  v.  Sheppard,  56  O.  S.  68;  Railway  v.  Simon, 
15  O.  C.  C,  123,  8  O.  C.  D.  540 ;  Ziegler  v.  Freeman.  13  0.  C.  C. 
(N.  S.)  122;  Page  v.  Railroad.  2  Dec.  Rep.  716,  4  W.  L.  M.  644; 
Fatman  v.  Railroad,  2  Gaz.  209,  2  D.  248;  Railway  v.  Welsh,  23 
Bull  62;  Uwrence  v.  McGregor,  W.  193. 

vr.    Other  Questions. 

Ill  a  suit  to  recover  from  an  express  company  for  money  lost 
in  transit,  it  is  error  to  charge  the  jury  that  failure  on  part  of  the 
company  to  demand  the  original  receipt  was  a  waiver  of  that  condi- 
tion, where  no  waiver  had  been  pleaded ;     Express  Co.  v.  Gordon, 

5  o.  c  c.  (N.  s.)  am,  n  o  c  d.  243. 

For  other  questions  as  to  the  rights  and  liabilities  of  common 
carriers,  see  Frank  v.  Jenkins,  22  O.  S.  597;  Railroad  v.  Koontz, 
fil  O.  S-  .VA:  Railroad  v.  Hatch.  6  O.  C.  C.  230,  3  O.  C.  D.  430 
(affirmed.  Railroad  v.  Hatch.  52  O.  S.  408);  Haughton  v.  The 
Memphis,  1  Dec.  Rep.  403,  8  W.  L.  J.  562 ;  Sizer  v.  Barney.  2  Dec. 
Rep.  177,  2  W.  L.  M.  10 ;  Mining  Co.  v.  Chapman,  2  Dec.  Rep.  207. 
2  W.  L.  M-  75 ;  Express  Co.  v.  Epply,  5  Dec.  Rep.  337,  4.  Am.  L. 
Rec  672,  1  Bull-,  79;  Railroad  v.  Kahn,  8  Dec.  Rep.  7,  5  Bull.  25; 
Railway  v.  Parrott.  9  Dec.  Rep.  252,  11  Bull.  296;  Aaron  v.  Express 
Co.,  U  Dec.  Rep.  rm.  27  Bull.  183 ;  Insurance  Co.  v.  Railroad,  1  D. 
480. 

Non-ncntiBbie  SECTION  8003-3.     A  biU  in  which  it  IS  Stated  ihat  the 

ornni^tun.    gQQijg  a.re  consigned  or  destined  to  a  specified  person,  is  a 
n  on -negotiable  or  straight  bill. 

When  neso-  SECTioN  8993-4.     A  bill  in  which  it  IS  Stated  that  the 

tiabit.  goods  are  consigned  or  destined  to  the  order  of  any  per- 

son named  in  such  bill,  is  a  negotiable  or  order  bill. 

Any  provision  in  such  a  bill  that  it  is  non -negotiable 
shall  not  affect  its  negotiability  within  the  meaning  of  this 
act. 

Shall  qot  be  SECTION  8993-5.     Negotiable  bills  issued  in  this  state 

Trwh«t''c"iS-   ^°^  *^^  transportation  of  goods  to  any  place  in  the  United 
trie*.  States  on  the  continent  of  North  America,  except  Alaska, 

shall  not  be  issued  in  parts  or  sets. 
LimbUitv  when  If  SO  issned  the  Carrier  issuing  them  shall  be  liable  for 

*"  """  failure  to  deliver  the  goods  described  therein  to  any  one 

who  purchases  a  part  for  value  in  good  faith,  even  thongh 
the  purchase  be  after  the  delivery  of  the  goods  by  the  car- 
rier to  a  holder  of  one  of  the  other  parts. 

When  "dupii.  SECTION  8993-6.     When  more  than  one  negotiable  bill 

S^'ir^'lSI'        '^  issited  in  this  state  for  the  same  goods  to  be  transported  to 

the  face  of       any  place  in  the  United  States  on  the  continent  of  North 

America,   except   Alaska,   the   word   "duplicate"   or   some 
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other  word  or  words  indicating  that  the  document  is  not 
an  original  bill  shall  be  placed  plainly  upon  the  face  of 
every  such  bill,  except  the  one  first  issued,  A  carrier  shall 
be  liable  for  the  damage  caused  by  his  failure  so  lo  do  to 
any  one  who  has  purchased  the  bill  for  value  in  good  faith 
a?  an  original,  even  though  the  purchase  be  after  the  de- 
livery of  the  goods  by  the  carrier  to  the  holder  of  the  orig- 
inal bill. 

Section'  8993-7.  A  non-negotiable  bill  shall  have  . 
placed  plainly  upon  its  face  by  the  carrier  issuing  it  "non-  ' 
negotiable"  or  "not-negotiable." 

This  section  shall  not  apply,  however,  to  memoranda 
or  acknowledgments  of  an  informal  character. 

Section  89<J3-8.     The  insertion  in  a  negotiable  bill  of   , 
the  name  of  a  person  to  be  notified  of  the  arrival  of  the   t 
goods  shall  not  limit  the  negotiability  of  the  bill,  or  con-    ' 
stitute  notice  to  a  purchaser  thereof  of  any  rights  or  equi- 
ties of  stich  person  in  the  goods. 

Section  f^fj3-9.  Except  as  otherwise  provided  in  this  1 
act,  where  a  consignor  receives  a  bill  and  makes  10  objec-  * 
tion  to  its  terms  or  con('itions  at  the  time  he  receiv^'s  it, 
neither  the  consignor  nor  any  person  who  accepts  delivery 
of  the  goods,  nor  any  person  who  seeks  to  enforce  any 
provision  of  the  hill,  shall  he  allowed  to  deny  that  he  is 
boimd  by  such  terni'^  and  conditions,  so  far  as  they  are 
not  contrary  to  law  or  public  policy. 

Section  8993-10.     A  carrier,  in  the  absence  of  some  ( 
lawful  excuse,  is  bound  to  deliver  goo<ls  upon  a  demand   ' 
made  either  by  the  consignee  named  in  the  bill  for  the  goods, 
or  if  the  bill  is  negotiable,  by  the  holder  thereof,  if  such 
demand  is  accompanied  by — 

fal  An  offer  in  good  faith  to  satisfy  the  carrier's 
lawful  lien  upon  the  goods. 

fb)  .An  offer  in  good  faith  to  surrender,  properly  in- 
dorsed, the  hill  which  was  issued  for  the  goods,  if  the  bill 
is  negotiable,  and 

(c)  A  readiness  and  willingness  to  sign,  when  the 
poods  are  delivered,  an  acknowledgment  that  they  have 
been  delivered,  if  such  signature  is  reouested  by  the  carrier. 

In  case  the  carrier  refuses  or  fails  to  deliver  the  goods 
in  compliance  with  a  demand  by  the  consignee  or  holder 
so  accompanied,  the  burden  shall  be  upon  the  carrier  to 
establish  the  existence  of  a  lawful  excuse  for  such  refusal 
or  failure. 


Section  8993-11.     A  carrier  is  justified,  subject  to  the   ■ 
provisions  of  the   three   following   sections,   in   delivering 
goods  to  one  who  is 

37     B.  OF  p.  s. 
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(a)  A  person  lawfully  entitled  to  the  possession  of 
the  goods, 

(b)  The  consignee  named  in  a  non-negotiable  bill 
for  the  goods,  or  ' 

(c)  A  person  in  possession  of  a  negotiable  bill  for 
the  goods  by  the  terms  of  which  the  goods  are  deliverable 
to  his  order,  or  which  has  been  indorsed  to  him  or  in  blank 
by  the  consignee  or  by  the  mediate  or  immediate  indorsee 
of  the  consignee. 

Carrier  uriJ*  SECTION  8993-12.     Where  a  carrier  delivers  goods  to 

one  who  is  not  lawfully  entitled  to  the  possession  of  them, 
the  carrier  shall  be  liable  to  any  one  having  a  right  of  prop- 
erty or  possession  in  the  goods,  if  he  delivered  the  goods 
otherwise  than  as  authorized  by  subdivision  (b)  or  (c)  of 
the  preceding  section;  and,  though  he  delivered  the  goods 
as  authorized  by  either  of  said  subdivisions,  he  shall  be  so 
liable  if  prior  to  such  delivery  he — 

(a)  Had  been  requested,  by  or  on  behalf  of  a  person 
having  a  right  of  property  or  possession  in  the  goods,  not 
to  make  such  delivery,  or 

(b)  Had  information  at  the  time  of  the  delivery  that 
it  was  to  a  person  not  lawfully  entitled  to  the  possession 
of  the  goods. 

A  request  or  information  to  be  efTective  within  the 
meaning  of  this  section  must  be  given  to  an  officer  or  agent 
of  the  carrier,  the  actual  or  apparent  scope  of  whose  du- 
ties includes  action  upon  such  a  request  or  information, 
and  must  be  given  in  time  to  enable  the  officer  or  agent  to 
whom  it  is  given,  acting  with  reasonable  diligence,  to  stop 
delivery  of  the  goods. 

I.    Delgy.  TT.    Failure  to  deliver. 

The  carrier  is  bound  to  deliver  to  the  consignee  with  reason- 
able diligence :    Jordan  v,  James.  5  O,  98. 

It  is  the  rlRbt  of  the  shipper  to  demand  that  (foods  which 
have  failed  to  reach  the  consignee  be  traced  and  reported  back 
to  him  by  the  carrier:  and  where  a  carrier,  upon  receiving  de- 
mand from  a  shipper  that  enods  to  be  traced,  apparently  acquiesces 
therein,  but  as  a  matter  of  fact  takes  no  action,  for  a  lonu  period 
during  which  the  poods  mipht  have  been  traced,  and  they  are 
finally  destroyed  in  a  burning  warehouse,  the  carrier  is  liable  to 
the  shipner  as  a  matter  of  law  for  the  loss  thus  sustained :  Frei- 
Vre  v.  Raihvav.  11  O.  C.  C  fN,  S.)  241.  20  0,  C.  D,  669  (affirmed. 
wilhont  report:  Railway  v.   FreihcrR,   m  O.   S.  482). 

The  implied  contract  of  a  carrier  is  to  transport  the  goods 
with  all  convenient  dispatch  and  deliver  them  within  reasonable 
time,  and  is  that  of  an  ordinary  bailee  for  hire,  and  failure  so  to 
do  renders  the  carrier  liable  for  only  such  damages  as  the  shipper 
mav  have  suffered  from  his  nejlipencc:  Wvler  v.  Railway.  6  O. 
N.  P.  fN.  S.I  m. 

Where  no  time  limit  is  expressly  aRrecd  upon  the  law  en- 
grafts upon  the  contract  of  carriage  the  duty  to  carrv  with  all 
convenient  dispatch  and  deliver  within  a  reasonable  time.  But 
as  to  the  implied  contract  of  duty  the  responsibility  of  the  carrier 
is  only  that  of  any  ordinary  bailee  for  hire,  and,  upon  failure  to 
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so  deliver  in  reasonable  time,  it  becomes  liable  only  for  such  dam- 
age as  the  bailor  may  have  suffered  in  consequence  of  negligence. 
The  bailor  is  still  bound  to  receive  the  goods  and  can  not  refuse 
them  and  hold  the  carrier  liable  for  their  value :  and  though  the 
delay  be  ever  so  long  the  owner  can  not  charge  the  carrter  for 
the  value  m  for  conversion,  if  they  are  safely  kept,  unless  they 
have  been  demanded  and  delivery  refused.  2  Hutchinson  on  Car- 
riers, 651;  9  Cent.  Dig.  Title,  Carriers,  456:    Wyler  v.  Railway, 

6  O.  N.  P.  (N.  S.)  58y. 

Mere  delay  in  transporting  and  delivering  goods  is  said  not 
to  render  the  carrier  liable  for  conversion ;  but  only  for  the 
damage  which  the  shipper  has  sustained  by  reason  of  the  delay; 
Wyler  V.  Railway,  6  0.  N.  P.  (N.  S.)  589, 

A  common  carrier,  who,  having  received  goods  to  be  carried 
to  a  designated  place,  transports  them  to  another  place,  to  prevent 
their  coming  to  the  possession  of  the  consignee,  and  deprive  him 
of  their  use  and  disposition,  is  liable  for  conversion  of  tne  goods. 
After  such  conversion,  the  consignee  is  under  no  obligations  to  re- 
ceive the  goods;  and  it  is  no  defense  to  his  action  for  their  value, 
that  they  were  tendered  to  him  after  the  conversion  and  then 
stolen  without  the  negligence  of  the  carrier:  Railroad  v.  O'Don- 
nell,  49  O.  S.  489. 

II.    Failuke  to  Deuvek. 

Where  there  has  been  delay,  merelj;,  in  the  delivery  of  the 
goods  to  the  consignee  by  a  common  carrier,  and  not  a  conversion 
of  them,  the  measure  of  damages  is  ordinarily  the  difference  be- 
tween the  value  of  the  goods  when  they  were  delivered,  and  when 
they  should  have  been  delivered ;  to  which  may  be  added  reason- 
able expenses  caused  by  the  delay;  but  if  there  has  been  a  con- 
version of  them  by  the  carrier,  and  the  consignee  has  not  there- 
after accepted  them  he  is  entitled  to  recover  the  value  of  the  goods 
at  the  time  they  should  have  been  delivered  to  him :  Railroad  v.- 
O'Donnell.  49  O.  S.  489. 

The  rule  that  to  entitle  the  consignee  to  the  possession  of  the 
goods  he  must  pay  or  tender  to  the  carrier,  the  le^al  charges  for 
their  carriage,  has  no  application  in  an  action  against  the  carrier 
for  the  conversion  of  the  goods;  Railroad  v.  O'Donnell,  49  O. 
S.  4fiB. 

A  carrier  is  bound  to  deliver  the  goods  to  the  consi^ee; 
and  if  he  delivers  them  to  another  person  he  is  liable  even  if  he 
has  exercised  due  care :  Oskamp  v.  Express  Co.,  61  O.  S.  341 
(reversing  Express  Co.  v.  Oskamp,  14  O.  C.  C.  176.  7  O.  C.  D.  417)  ; 
See  apparently  contra ;  Railway  v.  Luce,  11  0.  C  C.  543,  5  O. 
C.  D.  145. 

A  common  carrier  who,  having  received  goods  to  be  carried 
to  a  designated  place,  transports  them  to  another  place  to  prevent 
their  commg  to  the  possession  of  the  consignee,  and  deprive  him  of 
their  use  and  disposition,  is  liable  for  conversion  of  the  goods. 
After  such  conversion,  the  consignee  is  under  no  obligations  to  re- 
ceive the  goods ;  and  it  is  no  defense  to  his  action  for  their  value, 
that  they  were  tendered  to  him  after  the  conversion,  and  then 
stolen  without  the  negligence  of  the  carrier ;  Railroad  v.  O'Donnell, 
49  O.  S.  489. 

If  goods  have  been  stopped  in  transitu,  the  common  carrier 
acts  at  his  own  peril  to  deliver  them  to  either  party;  Howe  v. 
Railway,  18  O.  C.  C  333.  10  O.  C.  D.  182. 

For  other  questions  as  to  facts  which  excuse  a  common 
carrier  from  delivering  the  goods,  or  from  delivering  them  in  a 
reasonable  time,  see  Express  Co.  v.  Smith,  33  O.  S.  511;  Keith  v. 
Railroad,  2  Dec.  Rep.  125.  I  W.  L.  M.  451 ;    Starbuck  v.  Railroad, 

7  Dec.  Rep.  97,   I   Bull.   110;    Lawrence  v.  McGregor,  W.   193. 

Section  8993-13.  Except  as  provided  in  section  8993-  1 
26,  and  except  when  compelled  by  legal  process,  if  a  carrier  g 
delivers  goods  for  which  a  negotiable  bill  had  been  issued,  f 
the  negotiation  of  which  would  transfer  the  right  to  the 
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possession  of  the  goods,  and  fails  to  take  up  and  cancel  the 
bill,  such  carrier  shall  be  liable  for  failure  to  deliver  the 
goods  to  any  one  who  for  value  and  in  good  faith  pur- 
chases such  bill,  whether  "such  purchaser  acquired  title  to 
the  bill  before  or  after  the  delivery  of  the  goods  by  the 
carrier,  and  notwithstanding  delivery  was  made  to  the  per- 
son entitled  thereto. 

Exceptiam.  SECTION  8993-14.     Except  as  provided  in  section  8993- 

26,  and  except  when  compelled  by  legal  process,  if  a  carrier 
delivers  part  of  the  goods  for  which  a  negotiable  bill  has 
been  issued  and  fails  either — 

(a)  To  take  up  and  cancel  the  bill,  or 

(b)  To  place  plainly  upon  it  a  statement  that  a  por- 
tion of  the  goods  has  been  delivered,  with  a  description, 
which  may  be  in  general  terms,  either  of  the  goods  or  pack- 
ages that  have  been  so  delivered,  or  of  the  goods  or  pack- 
ages which  still  remain  in  the  carrier's  possession,  he  shall 
be  liable  for  failure  to  deliver  all  the  goods  specified  in  the 
bill,  to  any  one  who  for  value  and  in  good  faith  purchases 
it,  whether  such  purchaser  acquired  title  to  it  before  or 
after  the  delivery  of  any  portion  of  the  goods  by  the  car- 
rier, and  notwithstanding  such  delivery  was  made  to  the 
person  entitled  thereto. 

EfTect  of  iitec- '  SECTION  8993-15.  Any  alteration,  addition  or  erasure 
■tioo.  in  a  bill  after  its  issue,  without  authority  from  the  carrier 

issuing  the  same,  either  in  writing  or  noted  on  the  bill, 
shall  be  void,  whatever  be  the  nature  and  purpose  of  the 
change,  and  the  bill  shall  be  enforceable  according  to  its 
original  tenor. 

LoK  or  de-  SECTION  8993-16,     Where  a  negotiable  bill  has  been 

'tf^*^g««°-  lost  or  destroyed,  a  court  of  competent  jurisdiction  may  or- 
der the  delivery  of  the  goods  upon  satisfactory  proof  of 
such  loss  or  destruction,  and  upon  the  giving  of  a  bond  with 
sufficient  surety  to  be  approved  by  the  court  to  protect  the 
carrier  or  any  person  injured  by  such  deliverjj  from  any 
liability  or  loss,  incurred  by  reason  of  the  original  bill  re- 
maining outstanding.  The  court  may  also  in  its  discretion 
order  the  payment  of  the  carrier's  reasonable  costs  and 
counsel  fees. 
Ddiverj  The  {lelivcry  of  the  goods  under  an  order  of  the  court, 

D°Miu  "doM  ^s  provided  in  this  section,  shall  not  relieve  the  carrier  from 
not  relieve  liability  to  a  person  to  whom  the  negotiable  bill  has  been 
f^Miiiy.  with-  or  shall  be  negotiated  for  value  without  notice  of  the  pro- 
out  notice.        ceedings  or  of  the  delivery  of  the  goods. 

EffMiot  SrcTiON-  8093-17.     A  bill  upon  the  face  of  which  the 

on"?™*o(        word  "diiplicate""or  some  other  word  or  words  indicating 

hill-  that  the  document  is  not  an  original  hill  is  placed  plainly 

shall  impose  upon  the  carrier  issuing  the  same  the  liability 

of  one  who  represents  and  warrants  that  such  bill  is  an  ac- 
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curate  copy  of  an  original  bill  properly  issued,  but  no  other 
liability. 

Section  8993-18,     No  title  to  goods  or  right  to  their  when  title  no 
possession  asserted  by  a  carrier  for  his  own  benefit,  shall   j"^"]^  'f^ 
excuse  him  from  liability  for  refusing  to  deliver  the  goods  rcfusaf  to 
according  to  the  terms  of  a  bill  issued  for  them,  unless  such     *""  *"    *" 
title  or  right  is  derived  directly  or  indirectly  from  a  trans- 
fer made  by  the  consignor  or  consignee  after  the  shipment, 
or  from  the  carrier's  lien. 

Section  8993-ig.     If  more  than  one  person  claims  the   inicrpieader. 
title  or  possession  of  goods,   the  carrier  may  require  all 
known  claimants  to  interplead,  either  as  a  defense  to  an  ac- 
tion brought  against  him  for  non-dehvery  of  the  goods,  or    . 
as  an  original  suit,  whichever  is  aj^ropriate. 

Section  8993-20.  If  some  one  other  than  the  con-  oppoiinii 
signee  or  person  in  possession  of  the  bill  has  a  claim  to  the  ciiimant^ 
title  or  possession  of  the  goods,  and  the  carrier  has  infor- 
mation of  such  claim,  the  carrier  shall  be  excused  from  lia- 
bility for  refusing  to  deliver  the  goods  either  to  the  con- 
signee or  person  in  possession  of  the  bill,  or  to  the  adverse 
claimant,  until  the  carrier  has  had  a  reasonable  time  to 
ascertain  the  validity  of  the  adverse  claim  or  to  bring  legal 
proceedings  to  compel  all  claimants  to  interplead. 

Section  8993-21.  Except  as  provided  in  the  two  pre-  D«feMe. 
ceding  sections  and  in  section  8993-11,  no  right  or  title  of 
a  third  person,  imless  enforced  by  legal  process,  shall  be  a 
defense  to  an  action  brought  by  the  consignee  of  a  non- 
negotiable  bill  or  by  the  holder  of  a  negotiable  bill  against 
the  carrier  for  failure  to  deliver  the  goods  on  demand. 

Section  8993-22.     If  a  bill  of  lading  has  been  issued  by   Li.biiiiy  of  i». 
a  carrier,  or  on  his  behalf  by  an  agent  or  employe,  the  scope   ■"'"k  •""■ier, 
of  whose  actual  or  apparent  authority  includes  the  issuing 
of  bills  of  lading,  the  carrier  shall  be  liable  to 

(a)  The  consignee  named  in  a  n  on -negotiable  bill,  or 

(b)  The  holder  of  a  negotiable  bill. 

Who  has  given  value  in  gixxl  faith  relying  upon  the 
description  therein  of  the  goods,  for  damages  caused  by 
the  non-receipt  by  the  carrier  or  a  connecting  carrier  of 
all  or  part  of  the  goods  or  their  failure  to  correspond  with 
the  description  thereof  in  the  bill  at  the  time  of  its  issue. 

If,  however,  the  goods  are  <tescribed  in  a  bill  merely  by 
a  statement  of  marks  or  labels  upon  them,  or  upon  pack- 
ages containing  them,  or  by  a  statement  that  the  goods  are 
said  to  be  goods  of  a  certain  kind  or  quantity,  or  in  a  cer- 
tain condition,  or  it  is  stated  in  the  bill  that  packages 
are  said  to  contain  goods  of  a  certain  kind  or  quantity  or 
in  a  certain  condition  or  that  the  contents  or  condition  of 
the  contents  of  packages  are  unknown,  or  words  of  like 
purport  are  contained  in  the  bill,  .such  statements,  if  true. 
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shall  not  make  liable  the  carrier  issuing  the  bill,  although 
the  goods  are  not  of  the  kind  or  quantity  or  in  the  condition 
which  the  marks  or  labels  upon  them  indicare,  or  of  the 
kind  or  quantity  or  in  the  condition  they  were  said  to  be 
by  the  consignor.  The  carrier  may,  also,  by  inserting  in  the 
bills  the  words  "shipper's  load  and  count,"  or  other  words 
of  like  purport,  indicate  that  the  goods  were  loaded  by  the 
shipper  and  the  description  of  them  made  by  him;  and  if 
such  statements  be  true,  the  carrier  shall  not  be  liable  for 
damages  caused  by  the  improper  loading  or  by  the  non- 
receipt  or  by  the  misdescription  of  the  goods  described  in 
the  bill. 

No  Btucb-  Section  8993-23.     If  goods  are  delivered  to  a  carrier 

ment  after  de-  by  the  owHCr,  Or  by  3  persou  whosc  act  in  conveying  the 
amer}"  title  to  them  to  a  purchaser  for  value  in  good  faith  would 

bind  the  owner,  and  a  negotiable  bill  is  issued  for  them, 
they  cannot  thereafter,  while  in  the  possession  of  the  car- 
rier, be  attached  by  garnishment  or  otherwise,  or  be  levied 
upon  under  an  execution,  unless  the  bill  be  first  surrendered 
to  the  carrier  or  its  negotiation  enjoined.  The  carrier  shall 
in  no  such  case  be  compelled  to  deliver  the  actual  posses- 
sion of  the  goods  until  the  bill  is  surrendered  to  him  ot 
impounded  by  the  court. 

Injunction.  SECTION    89^3-24.     A    Creditor   whose   debtor   is   the 

owner  of  a  negotiable  bill  shall  be  entitled  to  such  aid  from 
courts  of  appropriate  jurisdiction  by  injunction  and  other- 
wise in  attaching  such  bill,  or  in  satisfying  the  claim  by 
means  thereof,  as  is  allowed  at  law  or  in  equity  in  regard 
to  property  which  cannot  readily  be  attached  or  levied  upon 
by  ordinary  legal  process. 

No  lien  SECTION  8993-25.     If  a  negotiable  bill  is  issued  the  car- 

fr^i."*etc.  "^^  shz.ll  have  no  lien  on  the  goods  therein  mentioned,  ex- 
cept for  charges  on  those  goods  for  freight,  storage,  de- 
murrage, terminal,  and  switching  charges,  and  expenses 
necessary  for  the  preservation  of  the  goods  or  incident  to 
their  transportation  subsequent  to  the  date  of  the  bill,  un- 
less the  bill  expressly  enumerates  other  charges  for  which 
a  lien  is  claimed.  In  such  case  there  shall  also  be  a  Hen 
for  the  charges  enumerated  so  far  as  they  are  allowed  by 
law  and  the  contract  between  the  consignor  and  the  carrier. 

Not  limbie  for  SECTION  8993-26.     After  goods  have  been  lawfully  soM 

«iii"'^fo'""  ***  satisfy  a  carrier's  lien,  or  because  they  have  not  been 
carrier"!  Hen.  claimed,  or  because  thev  are  perishable  or  hazardous,  the 
carrier  shall  not  thereafter  be  liable  for  failure  to  deliver 
the  goorls  to  the  consignee  or  owner  of  the  goods,  or  to  a 
holder  of  the  bill  given  for  the  goods  when  they  were 
shipped,  even  if  such  bill  be  negotiable. 

When  hill  ne-  SECTION  8993-27.     A  negotiable  bill  may  be  negotiated 

§°i!veT7  '"'  ^y  (Iclivery  where,  by  the  terms  of  the  bill,  the  carrier  un- 
dertakes to  deliver  the  goods  to  the  order  of  a^specifieo 
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person,  and  such  person,  or  a  subsequent  indorsee  of  the  bill, 
has  indorsed  it  in  blank. 

Section  8993-28,     A  negotiable  bill  may  be  negotiated   Negotiated 
by  the  indorsement  of  the  person  to  whose  order  the  goods   by  endane- 
are  deliverable  by  the  tenor  of  the  bill.    Such  indorsement   "'™ 
may  be  in  blank  or  to  a  specified  person.    If  indorsed  to  a 
specified  person,  it  may  be  negotiated  again  by  the  indorse- 
ment of  such  person  in  blank  or  to  another  specified  person. 
Subsequent  negotiation  may  be  made  in  like  manner. 

Section  8993-29,     A  bill  may  be  transferred  by  the   Transfer  bj 
holder  by  delivery,   accompanied   with   an  agreement,  e.\-   ''*'"'">'■ 
press  or  implied,  to  transfer  the  title  to  the  bill  or  to  the 
goods  represented  thereby.     A  non-negotiable  bill  cannot  be 
negotiated,  and  the  indorsement  of  such  a  bill  gives  the 
transferee  no  additional  right. 

Section  8993-30.     A  negotiable  bill  may  be  negotiated    n^'^'jgy'  ,,■,„ 
by  any  person  in  possession  of  the  same,  however  such  pos-   miy  negotiit* 
session  may  have  been  acquired  if,  by  the  terms  of  the  bill,   """'  "   "' 
(he  carrier  undertakes  to  deliver  the  goods  to  the  order  of 
such  person,  or  if  at  the  time  of  negotiation  the  bill  is  in 
such  form  that  it  may  be  negotiated  by  delivery. 

Section  8993-31.     A  person  to  whom  a  negotiable  bill  Title  ac^iuired 
has  been  duly  negotiated  acquires  thereby —  ^1°''°'""^ 

(a)  Such  title  to  the  goods  as  the  person  negotiating 
the  bill  to  him  had  or  bad  ability  to  convey  to  a  purchaser 
in  good  faith  for  value,  and  also  such  title  to  the  goods  as 
the  consignee  and  consignor  had  or  had  power  to  convey 
to  a  purchaser  in  good  faith  for  value,  and 

(b)  The  direct  obligation  of  the  carrier  to  hold  pos- 
session of  the  goods  for  him  according  to  the  terms  of  the 
bill  as  fully  as  if  the  carrier  had  contracted  directly  with 
him. 

Section  8993-32,     A  person  to  whom  a  bill  has  been  lUriiia  when 
transferred,  but  not  negotiated,  acquires  thereby  as  against   ^""Jj^** 
the  transferor,  the  title  to  the  goods,  subject  to  the  terms  of  tiated. 
any  agreement  with  the  transferor.     If  the  bill  is  non-ne- 
gotiable, such  person  also  acquires  the  right  to  notify  the 
carrier  of  the  transfer  to  him  of  such  bill,  and  thereby  to 
become  the  direct  obligee  of  whatever  obligations  the  car- 
rier owned  to  the  transferor  of  the  bill  immediately  before 
the  notification. 

Prior  to  the  notification  of  the  carrier  by  the  transferor 
Or  transferee  of  a  non -negotiable  bill,  the  title  of  the  trans- 
feree to  the  goods,  and  the  right  to  acquire  the  obligation 
of  the  carrier  may  be  defeated  by  garnishment  or  by  at- 
tachment or  execution  upon  the  goods  by  a  creditor  of  the 
transferor,  or  by  a  notification  to  the  carrier  by  the  trans- 
feror or  a  subsequent  purchaser  from  the  transferor  of  a 
subsequent  sale  of  the  goods  by  the  transferor. 
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A  carrier  has  not  received  notification  within  the  mean- 
ing of  this  section  unless  an  officer  or  agent  of  the  carrier, 
the  actual  or  apparent  scope  of  whose  duties  includes  action 
upon  such  a  notification  has  been  notified ;  and  no  notifica- 
tion shall  be  effective  until  the  officer  or  agent  to  whom 
it  is  given  has  had  time  with  the  exercise  of  reasonable 
diligence  to  communicate  with  the  agent  or  agents  having 
actual  iM>ssession  or  control  of  the  goods. 

Bighw  .bcD  Section  8993-33.     Where  a  negotiable  bill  is  transfer- 

irmifmed  fed  for  value  by  delivery,  and  the  indorsement  of  the  trans- 
(^Hmy!*  feror  is  essential  for  negotiation,  the  transferee  acquires  a 

■  right  against  the  transferor  to  compel  him  to  indorse  the  bill, 
unless  a  contrary  intention  appears.  The  negotiation  shall 
take  effect  as  of  the  time  when  the  indorsement  is  actually 
made.     This  obligation  may  be  specifically  enforced. 

warranis;  SECTION  8993-34.     A  person  who  negotiates  or  trans- 

whfn  transfer  f^^s  fof  value  a  bill  by  indorsement  or  delivery,  including 
endottemfnt  One  wlio  assigns  for  value  a  claim  secured  by  a  bill,  unless  a 
or  ddivery.       contrary  intention  appears,  warrants — 

(a)  That  the  bill  is  genuine, 

(b)  That  he  has  a  legal  right  to  transfer  it ; 

(c)  That  he  has  knowledge  of  no  fact  which  would 
impair  the  validity  or  worth  of  the  bill,  and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the 
goods,  and  that  the  goods  are  merchantable  or  fit  for  a  par- 
ticular purpose  whenever  such  warranties  w'ould  have  been 
implieil.  if  the  contract  of  the  parties  had  been  to  transfer 
without  a  bill  the  goods  represented  thereby. 

In  the  case  of  an  assignment  of  a  claim  secured  by  a 
bill,  the  liability  of  the  assignor  shall  not  exceed  the  amount 
of  the  claim. 

Previon,  SECTION  8993-35.    The  indorsement  of  a  bill  shall  not 

endorwn.  make  the  indorser  liable  for  any  failure  on  the  part  of  the 
carrier  or  previous  indorsers  of  the  bill  to  fulfill  their  re- 
spective obligations. 

Payment  to  Srctiom  8993-36.     A  mortgagee  or  pledgee,  or  other 

"arrant'*  '"    'i'^'*^^''  '^^  *  **'''  ^^t"  Security,  who  in  good  faith  demands  or 

10  qusiitx  Or     receives,  payment  of  the  debt  for  which  such  bill  is  security, 

qusniity.  whether  from  a  party  to  a  draft  drawn  for  such  debt,  or 

from  any  other  person,  shall  not  be  deemed  by  so  doing  to 

represent  or  to  warrant  the  genuineness  of  such  bill  or  the 

quantity  or  quality  of  the  goods  therein  described. 

Validity  not  SECTION  8993-37.     The  validity  of  the  negotiation  of  a 

iill^^emtw    '''"  '®  ""*■  'r"P^''^fi  '>y  *he  fact  that  such  negotiation  was  a 
lion  waabr       breach  of  duty  on  the  part  of  the  person  making  the  nego- 
.  etc.        tiation,  or  by  the  fact  that  the  owner  of  the  bill  was  de- 
prived of  the  possession  of  the  same  by  fraud,  accident, 
mistake,  duress  or  conversion,  if  the  person  to  whom  the 
bjl]  was  negotiated  or  a  person  to  whom  the  bill^was  sub- 
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seqiiently  negotiated  gave  value  therefore  in  good  faith 
without  notice  of  the  breach  of  duty  or  fraud,  accident, 
duress  or  conversion. 

Skction  8993-38.    Where  a  person  having  sold,  mort-   Efi«t  of  nie 
gaged,  or  pledged  goods  which  are  in  a  carrier's  possession,   |°  ^^^''^iJj, 
and  for  which  a  negotiable  bill  has  been  issued,  or  having  ■n/for 
sold,  mortgaged,  or  pledged  the  negotiable  bill  representing   "  "*" 
such  goods,  continues  in  possession  of  the  negotiable  bill,  the 
subsequent  negotiations  thereof  by  that  person  under  any 
sale,  pledge,  or  other  disposition  thereof  to  any  person  re- 
ceiving the  same  in  good  faith,  for  value  and  without  notice 
of  the  previous  sale,  shall  have  the  same  effect  as  if  the  first 
purchaser  of  the  goods,  or  bill  had  expressly  authorized  the 
subsequent  negotiation, 

Seition  8993-39.  Where  goods  are  shipped  by  the  con-   gj],  j,j, 
signor  in  accordance  with   a  contract  or  order   for  their   ii^rat*, 
purcha.se,  the  form  in  which  the  bill  is  taken  by  the  con- 
signor shall  indicate  the  transfer  or  retention  of  the  prop- 
erty or  right  to  the  possession  of  the  goods  as  follows: 

(a)  Where  by  the  bill  the  goods  are  deliverable  to 
the  buyer  or  to  his  agent,  or  to  the  order  of  the  buyer  or 
of  his  agent,  the  consignor  thereby  transfers  the  property  in 
the  goods  to  the  buyer. 

(b)  Where  by  the  bill  the  goods  are  deliverable  to 
the  seller  or  to  his  agent,  or  to  the  order  of  the  seller  or  of 
his  agent,  the  seller  thereby  reserves  the  property  in  the 
goods.  But  if,  except  for  the  form  of  the  bill,  the  prop- 
erty would  have  passed  to  the  buyer  on  shipment  of  the 
goods,  the  seller's  property  in  the  goods  shall  be  deemed 
to  be  only  for  the  purpose  of  securing  performance  by  the 
buyer  of  his  obligations  under  the  contract. 

(c)  Where  by  the  bill  the  goods  are  deliverable  to 
the  onler  of  the  buyer  or  of  his  agent,  but  possession  of  the 
bill  is  retained  by  the  seller  or  his  agent,  the  seller  thereby 
reserves  a  right  to  the  possession  of  the  goods,  as  against 
the  buyer. 

(d)  Where  the  seller  draws  on  the  buyer  for  the 
price,  and  transmits  the  draft  and  bill  together  to  the  buy- 
er to  secure  acceptance  or  payment  of  tlie  draft,  the  buyer 
IS  bound  to  return  the  bill  if  he  does  not  honor  the  draft; 
and  if  he  wrongfully  retains  the  bill  he  acquires  no  added 
right  ihreby.  If,  however,  the  bill  provides  that  the  goods 
are  deliverable  to  the  buyer,  or  to  the  order  of  the  buyer, 
or  is  indorsed  in  blank  or  to  the  buyer  by  the  consignee 
named  therein,  one  who  purchases  in  good  faith,  for  value, 
the  bill  or  goods  from  the  buyer,  shall  obtain  the  title  to 
the  goods,  although  the  draft  has  not  been  honored,  if 
such  purchaser  has  received  delivery  of  the  bill  indorsed 
by  the  consignee  named  therein,  or  of  the  gootls,  without 
notice  of  the  facts  making  the  transfer  wrongful. 
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Section  8993-40.  Where  the  seller  of  goods  draws  on 
the  buyer  for  the  price  of  the  goo<is,  and  transmits  the  draft 
and  a  bill  of  lading  for  the  goods,  either  directly  to  the 
buyer  or  through  a  bank  or  other  agency,  unless  a  different 
intention  on  the  part  of  the  seller  appears,  the  buyer  and 
all  other  parties  interested  shall  be  justified  in  assuming — 

(a)  ^  If  the  draft  is  by  its  terms  or  legal  effect  payable 
on  demand  or  presentation  or  al  sight,  or  not  more  than 
three  days  thereafter  (whether  such  three  days  be  termed 
days  of  grace  or  not),  that  the  seller  intended  to  require 
payment  of  the  draft  before  the  buyer  should  be  entitled 
to  receive  or  retain  the  bill. 

(b)  If  the  draft  is  by  its  terms  payable  on  time,  ex- 
tending beyond  three  days  after  demand,  presentation  or 
sight  (whether  such  three  days  be  termed  days  of  grace  or 
not),  that  the  seller  intended  to  require  acceptance,  but  not 
payment  of  the  draft  before  the  buyer  should  be  entitled  to 
receive  or  retain  the  bill. 

The  provisions  of  this  .section  are  applicable,  whether 
by  the  terms  of  the  bill  the  goods  are  consigned  to  the 
seller,  or  to  his  order,  or  to  the  buyer,  or  to  his  order,  or 
to  a  third  person,  or  to  his  order. 

Section  8993-41.   Where  a  negotiable  bill  has  been  is- 

.LuowSe'in'      ^^^^  ^*"'  6''**'J^  "'^  seller's  lien  or  right  of  stoppage  in  tran- 

tnDMtu,  ■tiaU    situ  shall  defeat  the  rights  of  any  purchaser  for  value  in 

of'^Vdi'wr     goo<]  faith  to  whom  such  bill  has  been  negotiated,  whether 

for  vaiut.         such  negotiation  be  prior  or  subsequent  to  the  notification 

to  the  carrier  who  issued  such  bill  of  the  seller's  claim  to  a 

lien  or  right  of  stoppage  in  transitu.  Nor  shall  the  carrier  be 

obliged  to  deliver,  or  justified  in  delivering,  the  goods  to 

an  unpaid  seller  unless  such  bill   is  first  surrendered  for 

cancellation, 

Righti  of  Section  8993-42.   Except  as  provided  in  section  8993- 

jpoffH**  "  41,  nothing  in  this  shall  limit  the  rights  and  remedies  of  a 
mortgagee  or  Hen-holder  whose  mortgage  or  lien  on  goods 
would  he  valid,  apart  from  this  act  as  against  one  who  for 
value  and  in  good  faith  purchased  from  the  owner,  imme- 
diately prior  to  the  time  of  their  delivery  to  the  carrier, 
the  goods  which  are  subject  to  the  mortgage  or  lien  and 
obtained  possession  of  them. 

F„oj_  Section  8993-43.     Any  officer,  agent  or  servant  of  a 

carrier,  who,  with  intent  to  defraud,  issues  or  aids  in  issuing 
a  bill  of  ladingi  knowing  that  all  or  any  part  of  the  goods 
for  which  such  bill  is  issued  have  not  been  received  by  such 
carrier,  or  by  an  agent  of  such  carrier,  or  by  a  connecting 
carrier,  or  are  not  uniler  the  carrier's  control  at  the  time 
of  issuing  .such  bill  shall  be  guilty  of  a  frime,  and,  upon 

Pen»it)r.  conviction,  shall  he  punished  for  each  offense  by  imprison- 

ment in  the  penitentiary  not  exceeding  five  years,  or  by  a 
fine  not  exceeding  five  thousand  dollars,  or  by  both. 
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Section  8993-44.     Any  officer,  agent,  or  servant  of  a 
carrier,  who,  with  intent  to  defraud,  issues  or  aids  in  issuing 
a  bill  for  goods,  knowing  that'  it  contains  any  false  state-   f«Ik  gtate- 
ment,  shall  be  guilty  of  a  crime,  and,  upon  conviction,  shall   "'"'■ 
be  punished  for  each  offense  by  imprisonment  in  the  pen-   PcDsitr. 
itentiary  not  exceeding  one  year,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  both. 

Section  8993-45.     Any  officer,  agent,  or  servant  of  a  unauthoriwd 
carrier,  who,  with  intent  to  defraud,  issues  or  aids  in  issuing  hJjfj.'"" 
a  duplicate  or  additional  negotiable  bill  for  goods  in  vio- 
lation of  the  provisions  of  section  8993-6,  knowing  that  a 
former  negotiable  bill  for  the  same  goods,  or  any  part  of 
them,  is  outstanding  and  uncanceled,  shall  be  guilty  of  a 
crime,  and,  upon  conviction,  shall  be  punished  for  each  of- 
faise  by  imprisonment  in  the  penitentiary  not  exceeding  Penalty, 
five  years,  or  by  a  fine  not  exceeding  five  thousand  dollars, 
or  by  both. 

Section  8993-46-  Any  person  who  ships  goods  to  which  PmiiiT  for 
he  has  not  title,  or  upon  which  there  is  a  lien  or  mortgage,  S^£bie'*biii 
and  who  takes  for  such  goods  a  negotiable  bill  which  he  j2fl,out"ti'tio 
afterwards  negotiates  for  value  with  intent  to  defraud,  and   or  moit- 
without  disclosing  his  want  of  title  or  the  existence  of  the  «'■'*'• 
Hen  of  mortgage,  shall  be  guity  of  a  crime,  and,  upon  con- 
viction, shall  be  punished   for  each   offense  by  imprison- 
ment in  the  penitentiary  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  by  both. 

Section  8993-47,    Any  person  who,  with  intent  to  de-  ptmttr  for 
fraud,  negotiates  or  transfers  for  value  a  bill,  knowing  that  "ifjfcr'vSiue 

any  or  all  of  the  goods  which,  by  the  terms  of  such  bill,  ap-  for  ^oodi 
pear  to  have  been  received  for  transportation  by  the  car-  Il-'5^™n.'"*' 
rier  which  issued  the  bill,  are  not  in  their  possession  or  con- 
trol of  such  carrier,  or  of  a  connecting  carrier,  without  dis- 
closing this  fact,  shall  be  guilty  of  a  crime.  Snd,  upon  con- 
viction, shall  be  punished  for  each  offense  by  imprisonment 
in  the  penitentiary  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  by  both. 

Section  S993-48.    Any  person  who,  with  intent  to  de-   penaiw  (or 
fraud,  secures  the  issue  by  a  carrier  of  a  bill,  knowing  that   fJS^*,J^ 
at  the  time  of  such  issue,  any  or  all  of  the  goods  described   mwdii  not  de- 
in  such  bill,  as  received  for  transportation,  have  not  been  curier.  *" 
received  by  such  carrier,  or  an  agent  of  such  carrier,  or 
a  connecting  carrier;  or  are  not  under  the  carrier's  con- 
trol, by  inducing  an  officer,  agent,  or  servant  of  such  car- 
rier falsely  to  believe  that  such  goods  have  been  received 
by  such  carrier,  or  are  under  its  control,  shall  be  guilty  of 
a  crime,  and.  uvon  conviction,  shall  be  punished  for  each 
offense  by  imprisonment  in  the  penitentiary  not  exceeding 
five  years,  or  by  a  fine  not  exceeding  five  thousand  dollars, 
or  by  both. 
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Section  8993-49,  Any  person  who,  with  intent  to  de- 
fraud, issues  or  aids  in  issuing  a  non -negotiable  bill  with- 
out the  words  "not-negotiable"  placed  plainly  upon  the 
face  thereof,  shall  be  guilty  of  a  crime,  and,  upon  convic- 
tion, shall  be  punished  for  each  offense  by  imprisonment 
in  the  penitentiary  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  by  both. 

Section  8993-50.  In  any  case  not  provided  for  in  this 
act,  the  rules  of  law  and  equity,  including  the  law  merchant, 
and  in  particular  the  rules  relating  to  the  law  of  principal 
and  agent,  executors,  administrators,  and  trustees,  and  to 
the  effect  of  fraud,  misrepresentation,  duress,  or  coercion, 
accident,  mistake,  bankruptcy,  or  other  invalidating  cause, 
shall  govern. 

Section  8993-51.  This  act  shall  be  so  interpreted  and 
construed  as  to  effectuate  its  general  purpose  to  make  uni- 
form the  law  of  those  states  which  enact  it. 

Section  8993-52.  { i ) .  In  this  act,  unless  the  context 
or  subject  matter  otherwise  requires — 

"Action"  includes  counter-claim,  set-off,  and  suit  in 
equity. 

"Bill"  means  bill  of  lading. 

"Consignee"  means  the  person  named  in  the  bill  as  the 
person  to  whom  delivery  of  the  goods  is  to  be  made. 

"Consignor"  means  the  person  named  in  the  bill  as 
the  person  from  wliom  tlie  goods  have  been  received  for 
shipment. 

"Goods"  means  merchandise  or  chattels  in  course  of 
transportation,  or  which  have  been  or  about  to  be  trans- 
ported. 

"Holder"  of  a  bill  means  a  person  who  has  both  actual 
possession  of  such  bill  and  a  right  of  property  therein. 

"Order"  means  an  order  by  indorsement  on  the  bill. 

"Owner"  does  not  include  mortgagee  or  pledgee. 

"Person"  include  a  corporation  or  partnership,  or 
two  or  more  persons  having  a  joint  or  common  interest. 

To  "purchase"  includes  to  take  as  mortgagee  and  to 
take  as  pledgee. 

"Purchaser"  includes  mortgagee  and  pledgee. 

"Value"  is  any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  obligation, 
whether  for  money  or  not,  constitutes  value  where  a  bill  is 
taken  either  in  satisfaction  thereof  or  as  security  therefor. 

(2)  A  thing  is  done  "in  good  faith,"  within  the  mean- 
ing of  this  act,  when  it  is  in  fact  done  honestly,  whether  it 
be  done  negligently  or  not. 

Section  8993-53.  The  provisions  of  this  act  do  not 
apply  to  bills  made  and  delivered  prior  to  the  taking  effect 
thereof.  -^  , 
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Section  8993-54.  This  act  shall  take  effect  on  the  first   am  tUm  et- 
day  of  January,  one  thousand  nine  hundred  and  twelve.  *''™' 

Section  8994.  A  railroad  company,  or  agent  or  officer  Forfdtare, 
thereof,  refusing  to  comply  with  the  provisions  of  the  next 
preceding  section  shall  be  liable  to  a  penalty  of  fifty  dollars, 
to  be  recovered  by  civil  action  against  the  company  by 
which  snch  agent  or  officer  is  employed  or  to  which  such 
goods  are  offered  for  shipment.     (91  v.  207  §  2.) 

Section  8994-r.  That  any  common  carrier,  railroad  or   Liibiiiiir  for 
transportation  company  receiving  property  at  a  point  with-  ■  J^'  "/  fj^^, 
in  the  state  of  Ohio  for  transportation  to  a  point  within   regardie*a  of 
the  state  of  Ohio,  shall  issue  a  receipt  or  bill  of  lading   niie"f  mm- 
therefor  and  shall  be  liable  lo  the  lawful  holder  thereof   ""'  ™'""- 
for  any  loss,  damage,  or  injury  to  such  property  caused  by 
it  or  by  any  common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  delivered  or  over 
whose  hne  or  lines  such  property  may  pass,  and  no  con- 
tract, receipt  rule  or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company  from  the  lia- 
bility hereby  imposed:    Provided,  that  nothing  in  this  sec- 
tion shall  deprive  any  holder  of  such  receipt  or  bill  of  lad- 
ing of  any  remedy  or  right  of  action  which  he  has  under 
existing  law. 

That  the  common  carrier,  railroad,  or  transportation   Right  of  ra- 
company  issuing  such  receipt  or  bill  of  lading  shall  be  en-  ^^^  ^""* 
titled  to   recover   from   the  common   carrier,   railroad,   or  who»e  line 
transportation  company  on  whose  line  the  loss,  damage,  or  ,'J^  Mcumd. 
injury  shall  have  been  sustained  the  amount  of  such  loss, 
damage  or  injury  as  it  may  be  required  to  pay  the  owners 
of  such  property  as  may  be  evidenced  by  any  receipt,  judg^ 
ment.  or  transcript  thereof. 

Section  8995.  A  railroad  company,  organized  under  stonie  mi 
the  laws  of  this  state,  upon  the  receipt  of  iron  ore  or  grain  J^r^^ 
or  other  merchandise  from  any  vessel,  water-craft  or  other 
source  for  storage  and  deposit,  duly  consigned  to  such  com- 
pany, upon  the  request  of  the  owner  or  owners  of  such  ore, 
grain  or  other  merchandise,  with  the  written  consent  of  the 
consignee,  may  issue  to  the  owner  or  owners  of  such  ore, 
grain  or  olher  merchandise,  a  certificate,  receipt  or  voucher, 
which  shall  name  the  railway  company  by  whom  the  ore  or 
grain  or  other  merchandise  is  held  at  the  time  such  cer- 
tificate, receipt  or  voucher  is  issued,  to  whom  such  ore, 
grain  or  other  merchandise  was  consigned,  the  quantity  held 
by  snch  company,  and  so  near  as  may  be  the  quality  or 
grade  thereof,  but  not  incurring  any  liability  for  the  grade 
or  quality,  which  certificate,  receipt  or  voucher,  shall  be 
signed  by  the  president  or  vice  president  of  the  company, 
and  countersigned  by  the  general  agent  thereof  appointed 
for  that  purpose,  or  such  other  officer  as  may  be  appointed 
by  such  railroad  company,  and  be  transferable  and  nego- 
tiable by  endorsement  thereon,  by  the  person  or  persons  to 
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whose  order  it  is  made  payable.  On  the  presentation  of  the 
certificate,  receipt  or  voucher,  so  indorsed  to  such  railway 
company  at  it?  general  offices,  by  the  holder  or  holders 
thereof  and  on  demand,  the  company  shali  deliver  to  the 
holder  or  holders,  the  iron  ore  or  grain  or  other  mer- 
chandise described  therein,  on  the  payment  by  such  person 
or  persons  to  the  railroad  company  of  all  proper  charges 
thereon.     (86  v.  52  §  i.) 

A  warehouse  operated  by  a  railroad  company,  in  which  there 
are  tracks  connectitiR  with  the  main  line  of  the  railroad,  may  or 
may  not  be  taxed  as  personally  under  the  laws  of  Ohio,  depending 
on  its  use;  and  to  make  such  property  purely  railroad  property 
for  taxing  purposes,  its  use  must  be  necessary  to  the  daily  opera- 
tion of  the  railroad.  That  its  use  is  a  necessity  or  a  convenience 
to  the  railroad  is  not  enoush.  The  true  test  is,  and  a  line  should 
be  drawn  where  the  railroad  ceases  its  relation  of  common  carrier 
to  the  freight  handled  and  begins  its  relation  of  warehouseman : 
Cincinnati  v.  Hunicka,  9  O.  N,  P.  (N.  S.)  273. 

Rate,  of  uxe  SECTION  8996.     A  Company  may  demand  and  receive 

on^rincf       ^"^^   ^^^   transportation   of   passengers  on   a  branch   road, 
roads,  whosc  length  does  not  exceed  ten  miles,  a  fare  not  exceed- 

ing six  cents  per  mile,  and  for  transportation  of  property 
such  reasonable  rates  as  from  lime  to  time  may  be  fixed  by 
the  company  or  prescribed  by  law.     (R.  S.  Sec.  3378.) 

Cited:     Railway  v.  Scofield,  2  O.  C.  C.  305,  1  O.  C.  D.  500. 

When  connre-  SECTiotf  8997.    When  the  track  of  a  company  crosses 

H^Rur  l>e  connects  or  intersects  the  track  of  the  same  gauge  of  an- 
other company,  either'  company  may  connect  the  tracks  of 
the  two  roads  so  crossing,  connecting  or  intersecting  so  as 
to  admit  the  passage  of  cars  from  one  road  to  another  with 
facility  and  avoid  the  necessity  of  transferring  freights 
from  such  cars,     (R.  S.  Sec.  3340.) 

Cited;  Railway  v.  Railway,  15  O.  C.  D.  705;  Wagon  Works 
Co.  v.  Railway.  3  0.  N.  P.  (N.  S.)  412.  Ifl  O.  D.  (N.  P.)  Ill: 
Rreinstorm  Co,  v.  Railroad.  4  O.  L.  R.  755,  52  Bull.  187  (railroad 
commission) ;  Ashley  v.  Railway.  5  O.  L,  R.  359,  52  Bull.  498 
(rairoad  commission);  Creamery  Co.  v.  Railroad,  8  O.  L.  R,  10,  55 
Bull.  120.  The  purpose  of  the  legislature  is  to  facilitate  the  passage 
of  cars  over  roads  which  connect  or  cross  each  other:  Stale  v. 
Vanderbilt,  37  O.  S.  590. 

Railroad  companies  may  be  reciuired  to  connect  their  tracks, 
so  that  cars  of  one  company  mav  be  delivered  to  another  company 
and  transported  by  the  latter  to  destination  without  transferring 
freight  from  car  to  car  and  such  highway  is  to  be  an  open  highway 
to  all  points :  Creamery  Co.  v.  Railway,  8  0.  L.  R.  10,  65  Bull 
120. 

whm  com-  SECTION  8998.     When  the  tracks  of  one  company  lie 

KriiS  Si?      contiguous   to  coal   mines,   stone  quarries,   manufacturing 
ef  other  establishments,  elevators,  warehouses,  navigable  waters  or 

compn  s.  ^.^^  tracks,  suitable  for  loading  or  unloading,  it  shall  switch 
the  cars  of  other  companies,  at  the  request  of  such  com- 
panies, or  the  shippers,  over  and  upon  the  tracks  so  lying 
by  such  mines,  quarries,  manufacturing  establishments,  de- 
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vators,  warehouses,  navigable  waters  or  side  tracks,  for  the 
purpose  of  unloading  or  loading  grain  or  other  freight  into 
or  from  such  elevators,  warehouses,  boats  upon  such  navi- 
gable waters,  or  side  tracks  without  demurrage,  for  forty- 
eight  hours.     (R,  S.  Sec,  3340.) 

Cited;     Railway   v.    Railway,   15  O.    C    D.   705:  Ashlev   v. 
Railway,  5   O.   L.    R.  359,  52   Bull.   499    (railroad   1 
Creamery  Co.  v.  Railroad,  8,  O.  L.  R.  10,  60  Bull.'  J 

The  legislature  intended  to  facilitate  the  passage  c 
one  railway  to  other  railways  which  cross  it  or  conn 
State  V.  Vanderbilt,  37  O.  S.  590. 

Where  the  tracks  of  a  railway  company  lie  contiguous  to  a 
manufacturing  establishment,  and  are  also  connected  with  the  tracks 
of  another  railroad  company,  it  is  the  duty  of  such  first  company, 
on  request,  to  switch  the  cars  arriving  hy  said  other  company, 
consigned  to  such  manufacturing  establishment,  to  such  contiguous 
tracks  of  its  own,  for  the  purpose  of  unloading  them,  under  the 
provisions  of  this  and  the  following  section;  and  where  such  com- 
pany, without  valid  excuse  refuses  to  do  so,  the  performance 
of  such  duty  may  be  enforced  by  mandatory  injunction;  Wagon 
Works  V.  Railway,  3  0.  N.  P.  (N.  S.)  412,  16  O.  D.  (N.  P.)  Ill 
affirmed  without  report.  Railway  v.  Wagon  Works,  72  O.  S.  612). 

A  shipper  who  has  a  private  side  track  may  demand  that  a 
railway  give  to  him  the  same  service,  with  reference  to  switching 
upon  his  sidetrack,  cars  which  arrive  over  other  lines  of  the  rail- 
way, that  is  given  to  other  shippers  who  are  similarly  situated : 
Gill  v.  Railway,  6  O.  L.  R.  140. 

Private  sidings  are  constructed  on  private  property  and  not 
on  a  public  street:  Hay  &  Grain  Co.  v.  Railway,  6  O.  L,  R.  147, 
53  Bui!.  285  (railroad  commission). 

The  fact  that  grain  is  carried  from  an  elevator  through  a 
spout  eighteen  feet  long,  extending  from  the  elevator  over  the 
sidewalk  to  cars  standing  on  3  sidetrack  laid  in  the  street,  does 
not  render  such  siding  a  private  siding,  and  such  elevator  is  not 
"contiguous"  to  such  track :  Hay  &.  Grain  Co.  v.  Railway,  6  O.  L. 
R.  147,  63  Bull.  285. 

Railroad  companies  may  be  required  to  connect  their  tracks 
so  that  cars  from  one  company  may  be  delivered  to  another  com- 
pany, and  transported  by  the  latter  to  destination  without  trans- 
ferring freight  from  car  to  car,  and  such  highway  is  to  be  an  open 
highway  to  all  points ;  Creamery  Co.  v,  ftailway,  8  O.  L.  R.  10, 
55  Bull,  120. 

For  the  meaning  of  "contiguous"  see,  also.  Rheinstrom  v. 
Railway,  4).     L.  R.  755,  S2  Bui!.  187  (railroad  commission). 

Section  8999.     When  the  tracks  of  two  companies  are  ^f^^^  ^^ 
so  connected,  either,  when  required,  shall  transport  over  its  panin  m 
road  to  its  destination  thereon,  any  freight  offered,  in  cars   o?1X? 
in  which  it  is  offered,  at  its  local  rates  per  mile  as  set  forth   p""!™. 
in  its  freight  tariff  for  the  distance  most  neariy  correspond- 
ing, and  return  the  cars,  with  or  without  freight  or  unnec- 
essary delay.     (R.  S.  Sec.  3341.) 

Cited:  Railway  v.  Railway,  15  O.  C.  D.  705;  Johnson  v. 
Railway,  4  0.  L.  R.  755  (railroad  commission)  Ashley  v.  Railway, 
5  O.  L.  R.  3.W.  52  Bull,  4!)8  (railroad  commission) ;  Creamery  Co. 
V.  Railroad,  8  0.  L.  R.  10.  55  Bull.  120 

Where  the  tracks  of  a  railway  company  lie  contiguous  to  a 
manufacturing  establishment,  and  are  also  connected  with  the  tracks 
of  another  railroad  company,  it  is  the  duty  of  such  first  com- 
pany, on  request,  to  switch  cars  arriving  by  said  other  company, 
consigned  to  such  manufacturing  establishment,  to  such  contiguous 
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tracks  of  its  own,  for  the  purpose  of  unloading  them,  under  this 
and  the  preceding  section ;  and  where  such  company,  without  valid 
excuse  refuses  to  so  do,  the  performance  of  such  duty  may  be 
enforced  by  mandatory  injunction:  Wagon  Works  Co.  v.  Railway, 
3  O.  N.  P.  (N.  S.)  41%  Ifi  O.  D.  (N.  P.)  Ul  (affirmed,  without 
report    Railway  v.  WaRon  Works  Co.  72  O.  S.  612). 

When  a  detention  is  caused  by  the  acts  of  the  railroad  com- 
pany, and  in  consequence  the  consignee,  without  default  on  his 
part,  is  prevented  from  unloading  such  cars  within  forty-eight 
hours,  he  can  not  be  required  to  pay  demurrage  on  account  of  such 
detention,  and  his  refusal  to  do  so  will  not  entitle  the  railroad 
company  to  refuse  him  a  continuance  of  the  switching  facilities 
referred  to  in  the  statute;  Wagon  Works  Co.,  v.  Railway,  3  O. 
N.  P.  (N.  S.)  412,  16  O.  U.  (N.  P.)  Ill  (affirmed,  without  report. 
Railway  v.  Waaon  Works  Co.,  72  O.  S.  612). 

When  a  railroad  company  presents  to  a  consignee  a  bill  of 
"demurrage"  charges,  the  correctness  of  a  large  part  of  which  is 
bona  tide  disputed,  and  demands,  as  a  condition  of  continuing  such 
switching  facilities,  the  payment  of  the  whole  bill,  and  an  uncon- 
ditional promise  to  pay  all  such  similar  bills  that  may  be  presented 
in  future,  the  refusal  by  such  consignee  to  make  such  payment 
and  promise  does  not  furnish  a  suflicient  legal  reason  to  entitle 
the  railroad  company  to  refuse  to  continue  such  switching  facilities: 
Wagon  Works  Co.  v.  Railway,  3  O.  N.  P.  (N.  S.)  412,  16  0.  D. 
(N.  P.)  Ill  (affirmed  without  report,  Railway  v.  Wagon  Works 
Co.,  72  O.  S.  612). 

Where  there  is  a  regular  station  for  receipts  of  freight,  such 
freight  must  be  received  and  transported  to  any  other  station  on 
such  line  and  connecting  lines  regardless  of  distance;  West  Jeffer- 
son Creamery  Co.  v.  Railway  Co.,  8  O.  L.  R,  10,  55  Bull.  120. 

Section  9000,  A  company  owning  a  track  or  tracks 
'  lying  contiguous  to  coal  mines,  stone  quarries,  manufactur- 
ing establishments,  elevators,  warehouses,  navigable  waters 
or  side-tracks,  and  within  the  proper  terminal  limits  of  or 
about  a  cily  or  village,  shall  be  entitled  to  receive  from  the 
company  whose  cars  are  so  switched,  loaded  and  unloaded 
at  such  mines,  quarries,  manufacturing  establishments,  ele- 
vators, warehouse,';,  navigable  waters  or  side-tracks,  no 
more  than  one  dollar  per  car  for  switching  one-half  mile 
or  less  on  such  tracks;  for  distances  over  one-half  mile, 
and  not  exceeding  two  and  one-half  miles,  not  to  exceed 
one  dollar  and  fifty  cents  per  car;  for  distances  over  two 
and  one-half  miles  and  not  exceeding  five  miles,  not  more 
than  two  dollars  per  car;  and  for  ail  distances  of  more 
than  five  miles,  not  more  than  three  dollars  per  car.  When 
such  service  is  on  the  roads  of  two  or  more  companies, 
then  such  charges  shall  be  divided  between  the  companies 
in  proportion  to  the  distances  of  each  road.  But  each 
company  shall  be  entitled  to  at  least  one  dollar  for  such 
service,  reganlless  of  distance,  but  there  shall  be  no  charge 
for  returning  empty  cars  from  such  mines,  quarries,  manu- 
facturing establishments,  elevators,  warehouses,  navigable 
waters  or  side-tracks.  Such  company  may  perform  the 
service  or  do  the  switching  work  herein  provided  for,  in 
the  daytime.  Whatever  private  ,';ide-tracks  are  or  may 
be  constructed,  the  company  must  switch  cars  thereon  at 
the  rates  herein  specified.     (R.  S.  Sec  3341.) 


Penalty  for  overcharge,  : 
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Cited:  Railway  v.  Railway,  15  O.  C.  D.  705;  Wagon  Works 
Co.  V.  Bailway,  3  O.  N.  P.  {N.  S.)  412.  16  0.  D.  (N.  P.)  Ill 
(affirmed,  wilhoul  report,  Railway  v.  Wa-nn  Works  Co.,  72  O.  S. 
612)  ;  Ashley  v.  Railway  5  O.  L.  R.  359,  52  Bull.  498  (railroad 
commission)  ;  Creamery  Co.  v.  Railroad,  8  0.  L.  R.  10,  55  Bull.  120. 

Section  9001.  The  distance  provided  for  in  the  next  How 
preceding  section  shall  be  computed  from  the  general  freight  *""■'' 
warehouse  in  such  city  or  village,  and  from  the  siding 
used  for  the  storage  of  cars  nearest  to  where  they  may 
be  required,  outside  municipalities.  Nothing  herein  con- 
tained shall  require  a  railway  or  railroad  company  now  in 
operation  to  furnish  its  terminals  and  facilities  at  the  rates 
herein  named,  to  any  similar  company  for  a  railroad  to  be 
built  by  it  hereafter  which  does  not  afford  similar  terminals 
and  reciprocal  facilities.     (R.  R.  Sec.  3341.) 


Section  9002.  A  company  which  violates  or  permits  '"•"•'^  ^^ 
to  be  violated  any  provision  of  sections  eighty-nine  hundred  """  "^ 
and  ninety-seven  to  ninety  hundred  and  one  both  inclusive 
or  of  sections  eighty-nine  hundred  and  seventy-seven  and 
eighty-nine  hundred  and  eighty,  or  which  demands  or  re- 
ceives a  greater  sum  of  money  for  the  transportation  of 
passengers  or  property,  or  for  the  service  provided  for  in 
such  sections  eighty-nine  hundred  and  ninety-seven  to 
ninety  hundred  and  one  both  inclusive  than  the  sum 
allowed  by  law,  shall  pay  to  the  party  aggrieved  for  every 
such  overcharge  a  sum  equal  to  double  the  amount  of  the 
overcharge ;  and  any  officer,  employe,  or  agent  of  any  such 
company  who  violates,  or  permits  to  be  violated,  any  of 
such  provisions,  or  demands  or  receives  such  sum  of  money, 
shall  he  subject  to  the  like  penalty  to  the  party  aggrieved. 
In  no  case  shall  the  amount  paid  be  less  than  one  hundred 
and  fifty  dollars  to  any  bona  fide  claimant  using  the  road 
of  stich  company  or  demanding  or  receiving  any  such  ser- 
vice in  due  course  of  business.     {R.  S.  Sec.  3376.) 

Cited :  Railroad  v.  Hollenberger,  76  O.  S.  177 ;  Wells  v.  Rail- 
way. 17  O.  C.  C.  201.  9  O.  C.  D.  -527  (affirmed  Railway  v.  Wells,  61 
O.  S.  2fi8)  ;  Heaton  v.  Railroad.  1  O.  N.  P.  433,  2  O.  D.  (N.  P.) 
47;  Ashley  v.  Railway,  5  O.  L.  R.  359.  52  Bull.  498  (railroad  com- 

This  section  is  constitutional:  Railroad  v.  Cook,  37  O.  S. 
265;  Railway  v.  Wells,  65  O.  S.  313;  Railway  v.  Scofield.  2  O.  C.  C. 
305.  1  O.  C,  D.  500. 

This  section  is  oenal  in  its  character  and  is  to  be  construed 
strictly:     Railway  v.  Wells,  61  O.  S.  268. 

The  penalty  for  an  overcharge  does  not  hear  interest  until 
it  is  reduced  to  judgment:     Railway  v.  Furnace  Co.,  49  O.  S.  102. 

The  statutory  provision  which  Rives  a  penalty  of  one  hundred 
and  fifty  dollars  to  the  party  aRgrieved  by  a  railroad  corporation 
for  ovcrcharRinjt  for  the  transportation  of  pa.'isengers  or  property, 
is  not  in  contravention  of  the  constitution:  Railroad  v.  Cook,  37 
O.  S-  26.5.  ^  ^ 

A  petition  against  a  corporation  for  demanding  and  receirinn 
excessive  fare  in  the  sale  of  a  passenger  ticket  to  a  person  de^rons 
38    B,  OF  p.  9. 
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of  traveling  on  its  road  between  the  tioints  named  in  the  ticket, 
is  not  bad,  on  demurrer,  for  want  of  an  averment  that,  the  pur- 
chaser of  the  ticket  was,  in  fact,  transported  on  the  ticket  for 
which  excessive  fare  was  exacted  i     Railroad  v.  Cook,  37  O.  S.  265. 

Under  an  earlier  form  of  this  section,  it  was  not  necessary  to 
aver  in  the  petition  that  the  excessive  fare  was  paid  in  the  due 
course  of  business;     Railroad  v.  Cook,  37  O.  S.  265. 

A  suit  against  a  railroad  company  to  recover  the  penalty  for 
demanding  and  receiving,  in  the  sale  of  a  ticket,  a  greater  sum 
of  money  for  the  transportation  of  a  passenger  from  the  place  of 
purchase  to  another  point  on  the  company's  road  than  the  sum 
allowed  by  law  should,  by  force  of  G.  C.  11271,  be  brought  in  the 
county  where  the  purchase  of  the  ticket  was  had.  The  court  of 
common  pleas  of  the  county  of  the  purchaser's  destination  has  no 
jurisdiction  over  such  action:  Pennsylvania  Co.  v.  O'Connell,  8i 
0.  S.  218- 

Special  privileges  conferred  < 
private  charter,  granted  under  the  i 
inhere  in  the  road  constructed  under  such  charter  as  necessarily 
to  pass  to  any  corporation  which  may  have  acquired,  under  sub- 
sequent legislation,  the  right  to  operate  the  same :  Railway  v. 
Moore.  33  O.  S.  384. 

A  shipper  who  is  injured  by  discrimination  in  favor  ot  a 
competitor  may  compel  a  railway  corporation  to  give  equal  rates 
to  all  who  are  similariy  situated:    Railway  v-  Scofield,  4S  O,  S.  571. 

A  shipper  who  has  been  obliged  to  sell  at  prices  lower  than 
those  which  his  competitor  could  obtain  by  reason  of  such  dis- 
crimination, may  recover  such  difference  as  damages  from  the  rail- 
way corporation :  Railway  v.  Scofield,  2  O.  C.  C.  305,  1  O.  C  D. 
500. 

A  shipper  who  is  maintaining  an  action  against  a  railway 
corporation  to  recover  damages  suffered  by  reason  of  wrongful 
discrimination,  may  recover  attorney's  fees  as  a  part  of  his  com- 
pensatory damages:  Railway  v.  Scofield.  2  O.  C.  C  305,  1  O.  C. 
D.  500. 

A  railway  which  has  discriminated  against  a  shipper  is  liable 
in  punitive  damages  therefor :  Railway  v.  Scofield,  2  O,  C  C.  305, 
I  O.  C.  D.  500- 

It  is  the  duty  of  a  railroad  company  both  under  the  common 
law  and  by  the  statutes  of  this  section,  G.  C.  8990  and  8991,  to 
extend  to  all  persons,  without  favoritism  or  discrimination,  equal 
opportunities  and  facilities  for  receiving  and  shipping  freight  of 
all  kinds  of  the  same  class:     Railway  v.  Wren,  78  O.  S.  137. 

In  action  against  a  railroad  company,  by' a  person  engaged  in 
the  handling  and  shippinR  of  hay,  grain  and  straw,  to  recover 
damages  for  alleged  discrimination  against  him  by  the  company's 
civinc  to  other  shippers,  handling  and  shipping  the  same  kind  of 
freight,  special  or  unequal  preferences  in  the  distribution  and  de- 
livery of  cars  the  plaintiff  is  only  entitled  to  recover  as  damages 
such  sum  as  will  compensate  him  for  the  loss  or  injury  actually 
sustained  as  the  result  of  such  discrimination,  except,  that  in  any 
such  action  if  discrimin.ition  be  proved,  the  recovery  shall  not  be 
less  than  five  hundred  dollars:     Railway  v.  Wren,  78  O,   S.  137. 

Where  there  is  no  allegation  of  special  damages,  the  measure 
of  damages  to  which  the  plaintiff  is  entitled,  is  the  difference  be- 
tween the  market  value  of  the  hay  and  straw  that  would  have  been 
transported  in  the  cars  the  plaintiff  should  have  received,  at  the 
point  to  which  they  were  to  have  been  carried,  at  the  time  when 
they  would  have  reached  their  destination,  and  the  market  value 
of  said  hay  and  straw  at  the  same  time  at  the  place  from  which 
they  were  to  have  been  carried,  less  the  cost  of  transportation 
between  the  two  points:     Railway  v.  Wren,  78  O.  S.  137. 

Section  9003.    A  separate  action  shall  be  brought  for 

1  each  overcharge  mentioned  in  the  next  preceding  section, 

unless  the  party  aggrieved  give  notice  in  writing  at  the  time 
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of  such  overcharge,  except  the  first  one,  to  the  officer, 
agent  or  employe,  of  such  railroad  making  or  receiving  such 
overchai^e,  of  his  intention  to  bring  such  action;  and  no 
judgment  shall  be  rendered  in  any  action  for  the  penalties 
above  provided,  for  more  than  one  overcharge  unless  such 
written  notice  shall  have  been  given  by  the  party  aggrieved. 
(R.  S.  Sec.  3376.) 

Ciied;  Wagon  Works  Co.  v.  Railway,  3  0.  N.  P.  (N.  S.) 
412.  16  O.  D.  (N.  P.)  111.  Ashley  v.  Railway,  5  O.  L.  R.  359, 
r.2  Hull.  498  (railroad  commission). 

This  section  is  constitutional :    Railway  v.  Wells.  05  O.  S.  313. 

Two  or  more  causes  of  action  may  be  joined  in  the  same 
petition :      Railway  v.  Cook,  37  O.  S.  2S5. 

In  an  action  to  recover  penalties  provided  tn  this  and  the 
preceding  sections  stands  for  judiiraent  upon  the  petition,  a  demur- 
rer to  the  petition  having  been  overruled,  and  the  defendant  being 
in  default  for  want  of  answer,  it  is  not  error  to  refuse  to  impanel  a 
jury  to  assess  the  amount  of  damages:    Railway  v.  Cook,  37  O.  S. 


Section  9004.  The  provisions  of  sections  eighty-nine  when  prori. 
hundred  and  seventy-seven,  eighty-nine  himdred  and  eighty,  l'^,'**  "'^ 
ninety  hundred  and  two,  and  ninety  himdred  and  three 
shall  not  apply  to  a  railroad  in  course  of  construction,  the 
gross  earnings  of  which  are  less  than  four  thousand  dollars 
per  mile  per  annum,  when  such  road  is  not  owned  or  oper- 
ated by  companies  operating  another  railroad.  Such  ex- 
emption shall  not  continue  longer  than  five  years  after  cars 
are  run  for  the  transportation  of  freight  and  passengers  on 
such  road.     (R.  S.  Sec.  3377.) 

Cited :    Ashley  v.  Railway,  5  O-  L.  R  359,  52  Bull.,  498. 
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Section  9005.  No  person,  company  or'  corporation 
operating  a  railroad  in  whole  or  in  part  in  this  state  directly, 
or  by  or  through  a  representative,  shall  knowingly  suffer 
or  permit  a  person  to  run  or  in  any  capacity  to  operate  a 
railroad  locomotive  on  any  i>art  of  his,  their  or  its  road  in 
this  state,  who  is  intoxicated  or  in  the  habit  of  becoming 
intoxicated,  or  knowingly  to  continue  the  employment  of  a 
person  in  such  capacity  after  he  becomes  or  is  intoxicated, 
while  in  charge  of  such  locomotive.     (88  v.  429  §  i.) 

Section  9006,  For  every  violation  of  the  next  pre- 
ceding section,  the  company,  person  or  corporation  operat- 
ing such  road,  shall  forfeit  and  pay  to  the  state  two  hun- 
dred dollars  to  be  recovered  in  its  name  in  an  action  to  be 
prosecuted  in  any  county  through  which  the  road  runs,  by 
the  prosecuting  attorney  thereof,  who  shall  be  entitled  to 
twenty-five  per  cent  of  the  recovery,  and  the  balance  shall 
be  paid  into  the  county  treasury.     (88  v.  429  §  i.) 

Section  9007.  A  company  operating  a  railroad  over 
'  thirty  miles  in  length,  shall  not  |iermit  a  conductor,  engi- 
neer, fireman,  brakeman  or  trainman  on  a  train,  or  telegraph 
operator  who  has  worked  as  such  for  fifteen  consecutive 
hours,  again  to  go  on  duty  or  perform  work  until  he  has 
had  at  least  eight  hours'  rest,  except  in  cases  of  detention 
of  trains  caused  bv  accident,  unavoidable  or  otherwi-se.  (89 
V.  3"  §  il 

Cited:  Slate,  ex.  rel.  v.  N'ortoci,  r,  O,  N.  P,  1,83.  7  O.  D. 
(N,  P,)   X>i;  Caldwell  v.  Railway.  14  O-  D,   fN.  P.)   375, 

A  former  statute  (1  nf  act  of  March  2fith.  ISflO,  as  amended 
in  PH  V.  344  and  S!)  v.  3i:n.  which  declared  that  ten  hours  should 
constitute  a  day's  work,  and  that  employes  therein  named  shall  be 
paid  for  every  hour  in  excess  of  ten  which  they  should  be  required 
or  permitted  to  work  in  addition  to  their  per  diem,  was  held 
uciconstitulional  an<l  void:  Railway  v.  Cilmore.  8  O.  C  C.  658. 
4  O.  C.  D.  366. 
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That  the  power  of  the  state  over  a  railway  corporation  extends 
no  further  than  its  duties  to  the  public,  see  Railway  v,  Gilmore,  S 
O.  C  C.  658,  4  O-  C.  D.  366. 

The  fact  that  railway  trainmen  have  been  on  duty  for  more 
than  fifteen  consecutive  hours  does  not  amount  to  a  violation  by 
the  company  of  this  section,  uiile^^  it  appears  that  the  company  per- 
mitted or  retiuired  Ihem  to  undertake  the  run  without  at  least 
eight  hours  rest  subsequent  to  their  last  preceding  run,  and  not 
then  unless  the  jurj-  find  from  the  evidence  that  the  last  preceding 
run  occupied  more  than  fifteen  consecutive  hours:  Railway  v. 
Collins,  111  O.  C  C.  (N.  S,)  486,  20  O-  C.  D.  110. 

When  a  gang  of  men  came  from  a  railroad  company's  ware- 
house, equipped  with  tools  and  material  for  constructing  a  railroad 
track  across  a  street  and  proceed  to  construct  such  track,  a  pre- 
sumption is  raised  in  the  absence  of  evidence  to  the  contrary  that 
they  were  employes  of  the  railroad  company,  and  were  ordered 
to  do  this  particular  work:  Railway  v.  Klute,  8  O.  C.  C.  (N.  S.) 
409.  19  O.  C.  D.  7fr2  (affirmed,  without  report,  in  Railway  v.  Klute, 
73  O,  S.  380). 

For  the  liability  of  a  railway  corporation  for  digging  up  the 
streets  of  a  municipal  corporation  to  lay  a  track  thereon,  see  Rail- 
way V.  Klute,  8  0,  C.  C.  (N.  S.)  409,  19  O.  C  D.  702  (affirmed, 
without  report,  in  Railway  v.  Klute,  73  0.  S.  380). 

Section  qoo8,  A  railroad  company  or  corporation  Forfeiture 
knowingly  violating  the  provisions  of  the  next  preceding  ™g'lf^^' 
section  shall  be  liable  to  a  penalty  of  not  less  than  five 
hundred  nor  more  than  one  thousand  dollars  for  the  first 
offense,  and  for  any  subsequent  offen.se,  of  not.  less  than 
one  thousand  nor  more  than  fifteen  hundred  dollars,  to 
be  recovered  by  civil  action  in  the  name  of  the  state.  (89 
V.   311    §   2.) 

Section  9009.  Every  railroad  corporation  operating  Biockinc  of 
a  railroad  or  part  of  a  railroad  within  this  state,  shall  f'^°f- 
adjust,  fill,  or  block  all  angles  in  frogs,  switches  and  cross- 
ings on  its  roads  and  in  its  yards,  divisional  and  terminal 
stations  where  trains  are  made  up,  with  sheet  sleel,  wrought 
or  malleable  iron,  or  other  metallic  appliances,  which  shall 
be  so  placed  and  be  of  such  design  as  will  prevent  the 
wedging  of  the  feet  of  employes  and  other  persons  in  such 
angles;  and  all  such  appliances  or  devices  shall  before 
installations  be  approved  by  the  state  railroad  commission. 

A  statute  -which  prescribes  permanent  regulations  governing 
railwav  tracks  to  protect  employes  against  the  danger  of  open 
frogs  is  valid  :     Craig  v.  Railway.  8  O.  F.  D.  551,  SH  Bull.   15. 

This  statute  was  not  intended  to  give  a  remedy  by  criminal 
prosecution  only,  but  h  .  was  intended  to  protect  employes  of 
railway  corporations  'from  dangers  from  ■unblocked  frogs  or 
switches:  Narramore  v.  Railway,  96  Fed.  298,  37  C.  C.  A.  499, 
48  L.  R.  A,  68.  10  O.  F.  D.  7,  42  Bull.  246. 

The  word  "employe"  includes  every  person  who  is  rightfully 
authoriied  to  walk  over  the  frogs,  switches  or  crossings  in  ques- 
tion;    Atkyn  v.   Railway,  4  Fed.  19.%  6  O.  P.   D.  395.  23  Bull.   151. 

Failure  to  comply  with  this  section  does  not  render  the 
railway  corporation  liable  for  an  injury  which  would  have  been 
received  had  «uch  section  been  complied  with :  Atkvn  v.  Railway, 
41   Fed.  193.  fl  O.  V-  D.  39.^,  23  Bull.   1,^1. 

The  fact  that  railway  companies  are  required  by  statute  to 
block  froRs  and  guardrails  except  on  bridges,  does  not  in  cases 
where    the   railway   company   has    omitted    to    perform    this    duty. 
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change  the  law  of  the  state  in  regard  lo  the  contributory  negligence 
that  may  be  charged  against  a  party  receiving  an  injury  from  such 
unblocked  frog  or  guardrail:  Railway  v-  Ullom.  20  0.  C.  C.  612, 
n  O,  C.  D.  321  (affirmed,  without  report,  in  Railway  v.  Ullom. 
64  O.  S.  582). 

An  employe  who  is  guilty  of  contributory  negligence  by  step- 
ping between  moving  cars  to  uncouple  them  can  not  recover  for  an 
injury  which  he  sustains  while  thus  engaged  by  reason  of  the  vio- 
lation of  this  section  by  the  railway  corporation :  Railway  v. 
Craig,  73  Fed,  642,  19  C.  C.  A,  6-53,  9  0.  F.  D.  589;  Railway  v. 
Craig,  80  Fed,  488.  35  C,  C.  A.  5&\  10  O,  _R  D,  469. 

The  courts  will  not  enforce  or  recognize  the  doctrine  of  as- 
sumption of  risk  as  against  the  servant  of  a  railroad  company, 
arising  upon.an  agreement,  e.tpress  or  implied,  to  waive  the  per- 
formance of  the  statutory  duty  of  the  railway  company,  imposed 
for  the  protection  of  the  servant  and  in  the  interests  of  the  public: 
Narramore  v.  Railway,  96  Fed,  298,  37  C.  C.  A,  409.  48  L.  R.  A.  6S, 
10  O.  F.  D.  7.  42  Bull.  246. 

An  employe  who  has  knowledge  of  the  fact  that  a  guardrail 
is  not  blocked  and  is  dangerous,  assumes  the  risk  if  he  continues 
in  employment  requiring  him  to  be  in  and  .ibout  such  place :  Atkyn 
V.  Railway,  41  Fed.  193.  6  O.  F.  D.  .195,  23  Bull.  151. 

That  an  employe  who  knows  of  a  defective  or  unblocked  frog 
or  switch  and  remains  in  the  emplovment  of  the  railway  without 
giving  notice,  assumes  all  risk.  See  Railway  v.  Ullom,  20  O,  C,  C 
512.  II  O-  C,  D,  321  (affirmed,  without  report,  Railway  v.  Ullom, 
64  O.  S.  582). 

An  employe  who  knnws^f  an  unblocked  frog,  switch  or  guard- 
rail, and  continues  in  the  employment  of  the  railway  corporation, 
assumes  such  risk,  and  can  not  recover  for  an  injury  sustained 
therefrom:  Johns  v.  Railway.  3  O.  C.  C,  fN.  S.)  5+5.  13  O.  C.  D, 
442  faflirmed.  without  report  in  Johns  v.  Railway.  69  O.  S.  539). 

When  piaintifl  notified  the  railway  company  of  the  dangerous 
condition  of  a  switch  he  might  reasonably  suppose  that  the  switch 
had  been  blocked  :  Railway  v,  Winslow,  10  O.  C.  C.  193,  4  O.  C. 
D.  242. 

Whether  it  is  practicable  to  block  a  railwav  switch  or  not  is  a 
question  of  fact:  Railway  v.  Winslow,  10  O,  C.  C.  193,  4  O.  C.  D. 
243. 

Where  a  defendant  has  introduced  evidence  that  a  gtiardrail 
block  which  would  have  prevented  the  injury  was  inconsistent  with 
the  safe  running  of  trains,  and  contend  that  this  section  requiring 
giiardrajls  to  be  blocked,  did  not  require  an  impossible  precatrtion. 
it  is  not  incompetent  to  allow  plaintiff  to  introduce  evidence  as  to 
the  presence  of  a  block  immediately  after  the  accident,  between 
the  guardrail  and  the  switch,  to  show  that  a  block  cotrld  be  used 
which  would  not  interfere  with  the  nmning  of  trains,  and  yet 
would  have  prevented  the  accident :  Railway  v.  VanHome.  69 
Fed.  139.  13  C  C  A.  Ift2.  9  0.  F.  D.  28.  34  Bull.  183, 

If  it  Is  not  practicable  to  block  a  frog  or  switch  until  the  tracks 
are  ballasted  and  the  rails  are  aliened,  such  omission  is  not  negli- 
gence: Kai'ss  V,  Railwav,  105  Fed.  73-3.  46  C.  C.  A.  94.  12  O.  F.  D. 
613. 

An  employe  of  a  railway  corporation  whose  duty  it  is  to  block 
a  frog  or  switch  is  not  the  fellow  servant  of  the  hrakeman  or  yard- 
men, but  in  performing  this  dutv,  he  represents  the  railway-:  Rail- 
way V.  I^nibright,  5  O,  C,  C  433,  3  O.  C.  D,  213. 

In  the  absence  of  knowledge  thereof,  a  hrakeman  is  not  charged 
with  knowledge  that  a  switch  or  frog  is  unblocked,  nor  is  he  pre- 
sumed to  be  acquainted  with  s'ich  fact :  Railway  v.  Burroughs,  fi 
O,  N.  P.  37,  9  O.  D.  fN.  P.)  324. 

A  provision  imposing  a  penalty  for  violation  of  this  section  is 
not  e:iclusive.  but  a  partv  who  is  injured  by  reason  of  such  omis- 
sion mav  recover  for  such  iniurv:  Railwav  v.  I.ambright.  5  O.  C. 
C.  433,  3  O,  C.  D.  513  faflirmed.  without  report,  in  Railway  v. 
Lambrighl,  29  Bull,  3-'i9)  r     See  also,  Craig  v.  Railway,  8  O.  F.  D. 
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The  fact  that  pfovisioii  is  made  for  criminal  prosecution  for 
violation  of  this  section  docs  not  prevent  an  injured  person  from 
maintaining  an  action  to  recover  damages :  Narramore  v.  Railway, 
96  Fed.  398,  aT  C.  C.  A.  4911,  48  L.  R.  A.  (J8,  10  O.  F.  D.  7,  12  Bull. 
246. 

Section  9009-1.  Whoever,  owning,  operating  or  con-  Peuitr. 
trolling  a  railroad  fails  to  comply  with  the  provisions  of 
the  next  preceding  section  shall  be  subject  to  a  penally  of 
twenty-five  dollars  for  each  and  every  day  of  such  failure, 
to  be  recovered  in  a  civil  action,  in  the  name  of  the  state, 
and  paid  into  the  state  treasury. 

Section  9010.  No  company  created,  under  and  by  B,iie[  „^. 
virtue  of  the  laws  of  this  state  or  of  any  other  state  or  ytf^^"" 
country,  havirtg  and  operating  a  line  of  railway  in  this  state, 
shall  establish,  maintain  or  assist  in  esiablishiiig  or  main- 
taining a  relief  association  or  society,  the  rules  or  by-laws 
of  which  require  of  a  person  or  employe  becoming  a  mem- 
ber thereof  to  enter  into  an  agreement  or  stipulation, 
directly  or  indirectly,  whereby  he  stipulates  or  agrees  to 
surrender  or  waive  a  right  of  damages  against  any  railroad 
company  for  personal  injuries  or  death,  or  to  surrender  or 
waive,  in  case  he  asserts  such  claim  for  damages,  any  right 
whatever.     (R.  S.  Sec.  3270.) 

It  is  competent  for  the  general  assembly  to  enact  proper  re- 
strictions with  reference  to  the  character  of  relief  associations 
which  railway  companies  may  mainlain  or  a'isist  in  maintain! tig, 
and  the  requirement  as  to  such  relief  associations  contained  in  this 
section  as  amended  in  99  v,  Tl.  is  not  violative  of  any  constitutional 
provision;     State,  ex  rel.,  v.  Railway,  13  0.  C  C.  (N.  S.)  37. 

A  proseciiiinK  attorciey  may  institute  and  prosecute  an  action 
in  quo  warranto  io  oust  a  railway  relief  association  which  it  is 
alleged  has  been  organized  and  is  being  conducted  in  violation  of 
the  laws  of  the  state;  State,  ex  rel..  v.  Railway,  13  O.  C.  C. 
(N.  S.)  37. 

Under  this  statute  before  it  was  amended  in  99  v.  71,  it  was 
held  that  a  railway  company  is  authorized  to  organize  and  put  into 
operation  a  department  of  its  business  known  as  the  relief  de- 
partment by  which  it  relca^its  itself  from  liability  for  negligence 
IO  its  employes:     Cnllison  v.  Railway  Co.,  7  O.  N,  P.  602. 

An  earlier  form  of  this  section  provided  "no  railroad  com- 
pany, insurance  society  or  association  or  other  person,  shall  demand, 
accept,  require  or  enter  into  any  contract,  agreement,  stipulation 
with  any  person  about  to  enter  or  in  the  employe  of  any  railroad 
company  whereby  such  persons  stipulates  or  agrees  to  surrender 
or  waive  any  right  to  damages  against  any  railroad  company,  there- 
after arising  from  personal  injury  or  death,  or  whereby  he  agrees 
to  surrender  or  waive  in  case  he  asserts  the  same,  any  other  right 
whatsoever" :     Railway  v.  Cox,  55  O.  S.  497. 

This  statute  was  held  to  be  unconstitutional;  Shaver  v. 
Pennsylvania  Co.,  71  Fed.  931,  9  O.  F.  D,  221;  Farrow  v.  Railway, 
7  0,  N.  P.  60G,  5  O,  D.  (N.  P.)  S82. 

This  statute  was  said  to  be  unconstitutional  in  part :  Caldwell 
V,  Railway.  !4  O,  D.  <N.  P.)  37.5. 

An  employe  of  a  railroad  company,  voluntarily,  and  with  full 
knowledge  of  the  character  and  effect  of  the  contract  he  was  as- 
suming, applied  for  admission  to  an  association  composed  of  the 
company  and  a  portion  of  its  employer,  called  the  "voluntary  relief 
department,"  and  being  admitted,  contracted  that  the  company 
might  deduct  from  his  wages  the  sum  of  acventy-tive  cents  per 
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month  for  the  purpose  of  forming,  with  other  like  contributions  by 
other  employe  members,  and  contrjbutiocis,  which  by  the  contract 
the  company  was  obliged  to  make,  a  relief  fund  for  the  benefit  of 
the  employes  in  case  of  sickness,  accident  or  death;  and  contracted, 
further,  that  in  case  of  accident,  the  acceptance  by  him  thereafter 
of  relief  from  the  relief  fund  so  accumulated  should  have  the  effect 
to  release  the  company  from  liability  for  damages.  It  was  held 
that  this  section  did  not  forbid  such  contract ;  since  the  employe 
did  not  waive  his  right  1o  damages  by  such  contract;  but  simply 
agreed  that  for  the  injury  so  sustained  he  would  elect  which  form 
of  recompense  he  would  demand :  Railway  v.  Cox,  55  O.  S.  497 
(affirming  Cox  v.  Railway,  1  O.  N.  P.  213,  2  O.  D.  {N.  P.)  594. 

In  this  case  in  the  common  pleas  court  it  was  said  that  as  far 
as  this  section  forbids  the  making  of  voluntary  contracts  between 
the  railway  corporation  and  its  employes,  it  was  unconstitutional : 
Cox  V.  Railway,  1  O.  N.  P.  213.  2  O.  D-  (N.  P.)  594  (affirmed  in 
Railway  v.  Cox,  55  O.  S.  497). 

An  employe  of  a  railway  corporation  who  is  also  a  member 
of  a  relief  association  may  have  by  his  contract  the  right  of  elec- 
tion between  accepting  such  relief  and  maintaining  an  action  against 
the  railway  corporation  for  damages;  but  if  he  elects  to  accept 
relief  from  the  association,  he  thereby  waives  the  right  of  action 
against  the  railway:  Railroad  v.  Bryant,  9  O.  C.  C  332,  6  O.  C.  D. 


Railroad  v.  McCamey,  Vl  0.  C.  C  543,  5  O.  C.  D-  631. 

If  a  wrongful  act  occurs  in  another  state  an  action  may  be 
brought  here  although  the  plaintifT  lives  in  another  state :  Essen- 
wine  V.  Pennsylvania  Co.,  11  Dec.  Rep.  277.  25  Bull.  39fl. 

For  death  by  wrongful  act,  see  G.  C.  10770  to  10773. 

Section  90H,  No  railroad  corporation  or  company 
owning  and  operating,  or  operating  a  railroad  shall  adopt 
or  promulgate  a  rule  or  regulation  for  the  government  of 
its  servants  or  employes,  or  make  or  enter  into  an  agree- 
ment with  a  person  engaged  in  or  about  to  engage  in  its 
service,  wherein  snch  employe  in  any  manner,  promises  or 
agrees  to  hold  such  corporation  or  company  harmless,  on 
account  of  any  injury  he  may  receive  by  reason  of  accident 
to,  breakage,  defect  or  insufficiency  in  the  cars  or  machinery 
and  attachments  thereto  belonging  on  cars  owned,  operated, 
or  run  by  such  corporation,  or  company  being  defective. 
{87  V.  149  §  I.) 

Cited:  Pierce  v,  VanDusen,  78  Fed.  6!»3,  24  C.  C.  A.  280,  9 
O.  F.  D.  419. 

This  section  was  said  to  be  unconstitutional ;  Shaver  v,  Penn- 
sylvania Co.,  71  Fed.  !I31,  9  O.  F.  D.  221. 

In  Farrow  v.  Railway.  7  O.  N.  P,  60G.  5  O.  D.  (N.  P.)  582, 
it  was  said  that  as  far  as  this  statute  undertook  to  prohibit  volun- 
tary contract,  it  was  unconstitutional. 

The  supreme  court  of  Ohio  in  Railway  v.  Cox.  -55  O.  S.  497. 
considered  the  contract  in  question  as  not  coming  within  the  terms 
of  the  statute  in  its  earlier  form;  and  accordingly  avoided  passing 
upon  its  constitutionality. 

In  the  same  case  in  the  common  pleas  court  it  was  said  that 
this  statute  in  its  earlier  form  was  unconstitutional  in  so  far  as  it 
interfered  with  making  voluntary  contracts:  Cox  v.  Railway,  1 
O.  N,  P,  213,  2  O.  D.  (N.  P.)  594  (affirmed  in  Railway  v.  Cox.  55 
O.  S.  497). 

In  Caldwell  v.  Railway.  14  0.  D.  (N.  P.)  375.  this  statute 
was  said  to  be  unconstitutional  in  part : 
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One  of  the  rules  in  the  relief  department  of  a.  railroad  com- 
pany, provided  that  nil  claims  of  beneficiaries  should  be  submitted 
to  the  determination  of  the  superintendent,  whose  decision  should 
he  final  and  conclusive,  imless  appealed  to  the  advisory  committee, 
and  in  case  of  such  appeal,  the  decision  of  the  committee  should 
be  final  and  conclusive  upon  all  parties  without  exception  or  appeal. 
It  was  held  that  after  the  rejection  of  a  valid  claim  by  the  ad- 
visory committee,  the  beneficiary  could  maintain  an  action  in  the 
court  for  the  recoverv  of  tlie  money  due  thereon,  and  that  such 
rule  is  not  a  bar  to  the  action;    Railroad  v.  Stankard.  56  O,  S.  224. 

A  covenant  before  injury  made  between  a  railway  corporation 
and  its  employe,  exonerating  the  railway  corporation  from  liability 
for  the  negligence  of  a  superior  servant  is  contrary  to  public  policy: 
Railway  v.  Spangler,  44  O.  S.  471. 

A  contract  between  an  express  company  and  express  messen- 
ger, whereby  he  agrees  lo  exonerate  railway  corporations  for  liabil- 
ity for  injuries  sustained  by  him  by  reason  of  n^ligence  in  operat- 
ing trains,  was  said  to  be  valid  and  binding  in  Railway  v.  Voight, 
176  U,  S.  498  (for  contrary  opinion  of  the  trial  court  on  demurrer 
to  the  answer  of  the  railway  corporation,  see  Voight  v.  Railway,  79 
Fed.  561,  9  O.  F.  D.  505). 

Section  9012.     No  corporation  directly  or  indirectly   ua^wfui  t- 
shall  compel  or  require  an  employe  to  join  any  company  company  to 
or  association   whatsoever,   or   withhold   any   part   of   an   pT^^toTo 
employe's  wages  or  his  salary  for  the  payment  of  dues  or  "'',^^£11 
assessments  in  any  society  or  organization,  or  demand  or 
require  either  as  a  condition  precedent  to  securing  employ- 
ment or  being  employed.     Such  railroad  company  shall  not 
discharge    an    employe   because   he    refuses   or   neglects   to 
become  a  member  of  any  society  or  organization.     If  an 
employe  is  discharged,  at  any  time  within  ten  days  after 
receiving  a  notice  thereof,  he  may  demand  the  reason  of 
sitch  discharge,  and  the  railroad  company  thereupon  must 
give  the  reason  to  him  in  writing.     (87  v.  149  §  i.) 

Cited:  Pierce  v.  VanE>usen,  78  Fed.  693,  24  C  C.  A.  280,  9 
0.  P.  D.  419. 

Held  to  be  unconstitutional :  Shaver  v,  Pennsylvania  Co.,  71 
Fed.  9?1.  9  O.  F.  D.  291. 

This  section  is  held  to  he  unconstitutional  so  tar  as  it  under- 
takes to  prevent  voluntary  contracts :  Farrow  v.  Railway,  7  O.  N. 
P.  fiOff.  5  O.  D.  (N.  P.) '.582, 

Tn  an  action  under  G.  C.  9014  for  violation  of  (his  section,  the 
defense  that  the  employe  of  the  railway  corporation  voluntarily 
entered  into  the  contract  in  question  is  a  sufficient  defense :  Cald- 
well V.  Railway,  14  0.  D.  (N,  P.)  375. 

A  master  is  under  no  legal  obligation  to  give  to  his  discharged 
servant  a  statement  of  his  service  and  whether  or  not  it  was 
satisfactory:  and  a  discharged  railroad  employe  can  not  maintain 
an  action  for  damages  aeainst  the  company  which  discharged  him 
for  refusal  to  furnish  him  with  a  clearance  or  statement  of  the 
record  of  his  service,  although  he  may  have  been  unable  to  obtain 
other  employment  in  consequence  of  such  refusal  by  the  company: 
Railway  v,  Schaffer.  ftl  O.  S.  414. 

Under  an  earlier  form  of  this  section  a  refusal  to  give  the 
reason  of  a  discharge  was  said  not  to  be  an  "offense,"  within  the 
meaning  of  G.  C.  SOU;  and  accordingly  an  action  could  not  be 
brought  to  recover  the  penaltv  for  such  refusal;  Grail  v.  Railway, 
7  O.  C  C  i:K,  3  O.  C.  D.  696, 

A  railway  corporation  may  discharge  its  employes  at  pleasure 
if  there  is  no  agreement  fixing  the  time  of  their  employment:  hut 
it  can  not  so  act  as  to  prevent  them   frotn  obtaining  employment 
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elsewhere:  Mattison  v.  Railway,  2  O.  N.  P.  276,  3  O.  D.  (N.  P.) 
■  520. 

If  tiie  tvidoiv  of  an  employe  who  has  been  killed  by  wrongful 
act  of  the  railway  corporation  accepts  benefits  from  a  relief  asso- 
ciation, such  acceptance  docs  not  prevent  her  from  maintaining 
an  action,  on  account  nf  such  death,  as  administratrix  :  Railroad  v. 
McCamey,  12  O,  C.  C.  543,  5  O.  C.  D.  631.  Contra:  Collison  v. 
Railway.  4  0.  N.  P.  300.  7  O.  N,  P.  602.  7  O.  D.  (N,  P.)  269. 

An  employe  of  a  railroad  company,  voluntarily,  and  with  full 
knowledge  of  the  character  and  effect  of  the  contract  he  was  as- 
suming, applied  for  admission  to  an  as.wciafion  composed  of  the 
company  and  a  portion  of  its  employes  called  the  "voluntary  relief 
department."  and  being  admitted,  contracted  that  the  company  might 
deduct  from  his  wages  the  sum  of  seventy-five  cents  per  month  for 
the  purpose  of  forming,  with  other  like  contributions  by  other  em- 
ploye members,  and  contributions,  which  by  the  contract  the  com- 
pany was  obliged  to  make,  a  relief  fund  for  (he  benefit  of  the  em- 
ployes in  case  of  sickness,  accident  or  death :  and  contracted, 
further,  that  in  case  of  accident,  the 'acceptance  by  him  thereafter 
of  relief  from  the  relief  fund  so  accumulated  should  have  the 
effect  to  release  the  company  from  liability  for  damages.  It  was 
'held  that  snch  a  contract  was  not  forbidden  by  this  statute ;  that 
it  was  not  contrary  to  public  policy;  that  it  was  supported  by  suf- 
ficient consideration:  and  that  it  was  valid  and  enforceable:  Rail- 
wav  V.  Cox.  ^h  O.  S.  497  Caffirming  Cox  v.  Railway.  1  O-  N.  P.  213. 
2.  a  D.  (N.  P.)  594). 

An  employe  who  by  agreement  has  a  right  to  accept  benefits 
from  a  relief  association  or  to  sue  the  railway  corporation  for 
damages,  miiit  elect  between  such  rights;  and  his  election  to  take 
advanlacre  of  one  prevents  him  from  takine  advantage  of  the  other: 
Farrow  v.  Railway.  7  0.  N.  P.  B06,  6  O.  D.  (N.  P.)  682. 

ComuDiei  SECTION  9013.    No  railroad  company  insurance  society 

prohibited         or  association,  or  other  person  shall  demand,   accept,  or 

^di^  OT      enter  into  an  agreement  or  stipulation  with  a  person  abotit 

miv^'  *°  enter,  or  in  the  employ  of  a  railroad  company  whereby 

he  stipulates  or  agrees  to  surrender  or  waive  any  right  to 

damages  against  a  railroad  company,  thereafter  arising  for 

personal  injury  or  death,  or  wherehy  he  agrees  to  surrender 

or  waive  in  case  he  asserts  such  right,  any  other  right.  '{87 

V.  149  §  r.) 

This  section  is  unconstitutional:  Shaver  v.  Pennsylvania  Co., 
71  Fed.  031,  9  O.  F.  D.  221- 

This  section  forbids  contracts  releasing  damages  before 
injurv,  and  not  such  contracts  made  after  the  injury  is  received: 
Bowers  v.  Railway,  4  O.  C.  C.  (N.  S.>  47!).  16  O.  C.  D,  518. 

An  employe  who  e:(ec«les  a  release  after  he  has  suffered  an 
injury  can  not  avoid  the  same  by  reason  of  this  statute;  and  if  he 
is  unable  to  show  incapacitv.  fraud  and  the  like,  he  is  bound  there- 
by:   Railroad  v.  Bryant,  9  iD-  C.  C.  fW2,  6  O.  C.  D.  418. 

Agrtemwiw  SECTION  9014.     All  rules.  regulations,  stipulations  and 

eit.j  Yoid;  '  agreements,  declared  unlawful  hy  the  next  three  preceding 
or  eiture.  sectious.  are  void.  A  corporation,  association  or  person 
violating,  or  aiding  or  ahetting  the  violation  of  either  of 
such  sections,  for  each  offense  shall  forfeit  and  pay  to  the 
person  thus  wronged  or  deprived  of  his  rights  thereunder, 
not  les';  than  fifty  nor  over  five  hundred  dollars,  to  he  re- 
covered by  a  civil  action,     fR7  v.  14Q  §  i.) 

Cited:     Pcin-c  v.  VrmDii^cn,  7P  Fed.  R93,  24  C.  C   A.  280,  9 
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This  section  is  unconstitutional:  Shaver  v.  Pennsylvania  Co., 
71  Fed.  931.  a  O.  F.  D.  221. 

Tliis  section  is  unconstitutional  in  part ;  Connell  v.  Railway, 
U  0.  D.  (N.  P.)  400. 

Under  an  earlier  form  of  this  statute  it  was  held  that  refusal 
to  give  a  written  reason  for  the  discharge  of  an  employe  as  re- 
quired by  G.  C  9012,  was  not  an  "offense"  within  the  meaning  of 
this  section;  and  that  tht  penalty  herein  provided  for  could  not  be 
recovered  for  such  refusal:  Crall  v.  Railway,  7  O.  C.  C.  132,  3 
O.  C.  D.  et«. 

Section  9015.     No  railroad  corporation  knowingly  or    Defective 
negligently  shall  use  or  operate  a  car  or  locotnotive  that  is   "^^'"fTJ 
defective,  or  upon   which   the  machinery   or  attachments   erideiiee  of 
thereto  belonging  are  in  any  manner  defective.    If  an  em-   "'k''*™**- 
ploye  of  such  corporation  receives  injury  by  reason  of  a 
defect  in  a  car  or  locomotive,  or  the  machinery  or  attach- 
ments thereto  belonging,   owned   and   operated,   or   being 
operated  by  such  corporation,  it  shall  be  deemed  to  have 
had  knowledge  of  such  defect  before  and  at  the  time  such 
injury  is  so  sustained.     When  such  defect  is  made  to  ap- 
pear in  the  trial  of  any  action  brought  by  such  employe, 
or  his  legal  representative,  against  a  railroad  corporation 
for  damages  on  account  of  injuries  so  received,  that  fact 
shall  be  prima  facie  evidence  of  negligence  on  the  part  of 
such  corporation.     (87  v.  149  §  2.) 

I.    Applied,  cited,'  construed,  negligence. 

referred  to,  etc.  V,    Defective  appliance. 

II.     Constitutionality.  VI.     Presumption. 

III.  Scope  and  effect.  VII.    Inspection. 

IV.  Prima  facie  evidence  of 

I.  Applied,  Cited,  CoNsrituEO,  Referred  to.  Etc 
Beard  v.  Railway,  3  O.  C.  C.  (N.  S.)  32,  13  O.  C.  D.  169 
(affirmed,  without  report.  Beard  v.  Railway,  65  O.  S.  580) ;  Froelich 
v.  Railway.  5  O.  C.  C  (.N.  S.)  6,  14  O.  C.  0.  359;  Judge  v.  Mutual 
Benelit  Association.  10  O.  C.  C  (N.  S.)  473,  20  O.  C.  D.  133; 
Railroad  v.  Camp,  tiS  Fed.  952.  8  O.  F,  D.  39! ;  Railway  v.  Flouring 
Mills  Co-,  14fi  Fed.  1»S8.  77  C.  C.  A.  203,  15  O.  F.  D.  321. 

II.  Constitution  A  LiTV, 

"The  Ri-neral  assembly  of  this  .state  has  authority  to  prescribe 
the  circumstances  that  shall  constitute  prima  facie  evidence  of  a 
fact  in  issue  in  an  action  on  trial  in  the  courts  of  this  state, 
whether  the  cause  of  action  to  which  it  relates  arose  within  or 
without  the  territorial  limits  of  the  state";  Pennsylvania  Co.  v. 
McCann,  54  O.  S.  10  fafiimiing  Pennsylvania  Co.  v.  McCann.  10 
O,  C,  C.  139.  6  0.  C.  D.  610). 

This  section  aiiplics  to  all  railroad  companies  any  pan  of 
whose  line  of  railway  extends  into  this  state,  whether  the  injury 
complained  of  was  received  within  or  withoue  the  state:  Penn- 
sylvania Co.  V.  Mclann,  54  O.  S.  10  (affirming  Pennsylvania  Co. 
V.  McCann.  10  O.  C.  C.  139.  6  0.  C.  D.  610). 

III.  'Scope  and  Effect. 

This  section  docs  not,  by  virtue  of  the  provisions  of  G.  C.  36 
apply  to  a  cause  <if  action  nhich  ixistcii  when  this  section  was 
acl<.i)led:     Railroad  v.  HefiRCs.  Oil  O.  S.  3.39. 

In  a  petition  in  receiver  from  a  railroad  company  for  a 
personal  injury  received  by  a  fireman  in  consequence  of  defects  in 
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the  locomotive  upon  which  he  is  employed,  it  is  necessary  to  allege 
that  he  had  no  knowledge  of  such  defects ;  or  that,  having  such 
knowledge,  he  informed  his  superior,  and  continued  in  the  service 
relying  upon  his  promise  to  remedy  the  defects.  This  requirement 
is  not  affected  by  this  section:  Hesse  v.  Railroad.  58  O.  S.  167. 
See,  also.  Railway  v.  Hedges.  IS  O.  C.  C.  254,  8  O.  C.  D.  265. 

Under  this  section,  the  employe  need  not  introduce  evidence 
tending  to  show  that  the  employer  had  notice  of  such  defect  or 
should  have  had  notice :    Hesse  v.  Railway,  58  O.  S.  167. 

An  employer  was  liable  prior  to  this  statute  for  injuries  caused 
by  defective  machinery  in  case  of  negligence  on  his  part  or  failure 
lo  use  due  care  lo  supply  proper  appliances :  Railway  v,  Raitz,  10 
O.  C.  C.  70.  4  O.  C.  D.  18. 

IV.     Prima  Facie  Evidrnce  of  Negligence. 

"On  (he  trial  of  an  action  against  a  railroad  company  brought 
by  a  locomotive  fireman  for  personal  injury  received  by  him  in 
consequence  of  a  defect  in  the  water  gauge  glass  attached  to  the 
locomotive  upon  which  he  was  employed,  at)  instruction,  that  to 
overcome  the  etlect  of  the  prima  facie  evidence  of  negligence  aris- 
ing from  proof  of  such  defect,  the  defendant  company  is  required 
to  satisfy  the  jury  by  a  preponderance  of  the  evidence  that  it  was 
not  negligent,  is  erroneous" :     Klunk  v.  Railway,  74  O.  S.  125. 

The  burden  of  proof,  by  a  preponderance  of  the  evidence,  the 
particular  negligence  alleged,  is  at  all  limes  upon  the  plaintilT.  and 
while  proof  of  the  facts  sufficient  under  this  section,  to  create  a 
prima  facie  presumption  of  negligence  against  the  defendant  casts 
upon  it  the  burden  of  producing  evidence  of  equal  weight  or 
countervailing  force,  in  order  to  control  or  destroy  such  presump- 
tion, yet  proof  of  such  facts  does  not  impose  upon  the  defendant 
the  burden  of  establishing  affirmatively  by  a  preponderance  of  the 
evidence,  that  it  was  not  negligence":  Klunk  v.  Railway,  74  O.  S. 
125. 

The  rule  is  that  he  who  affirni?  must  prove,  and  when  the 
whole  of  the  evidence  upon  the  issue  involved  leaves  the  case  in 
equipoise,  the  party  affirming  must  fail :  Klunk  v.  Railway,  74  O.  S. 
125. 

The  prima  facie  case  made  by  the  statute  does  not  shift  the 
burden  of  proof  so  as  to  compel  the  company  to  satisfy  the  jury 
by  a  preponderance  of  the  evidence  that  it  was  not  negligent,  but 
all  that  is  required  is  .n  degree  of  proof  that  will  counterbalance 
the  presumption,  the  burden  of  establishing  negligence  still  rests 
upon  the  plaintiff  Shankweller  v.  Railwav.  148  Fed.  195,  78  C.  C. 
A,  3.S3.  15  O.  F.  D.  371. 

That  the  burden  of  proof  as  to  want  of  knowledge  of  a  defect 
in  a  car  or  other  appliance  is  upon  the  railway  by  the  force  of  this 
section,  see  Railway  v.  Burris,  111  Fed.  182.  50  C.  C.  A,  48,  14  O.  F. 
D.  182,    _  _ 

While  evidence  of  the  existence  of  a  detective  appliance 
is  prima  facia  evidence  of  negligence,  this  inference  may  be  rebut- 
ted: Pennsylvania  Co.  v.  Meyers.  12  O.  C.  C.  263,  4  O.  C.  D.  28; 
Hill  V.  Railway,  22  O.  C  C  291,  12  O.  C,  D.  241, 

Evidence  that  careful  and  competent  inspectors  were  employed 
does  not  rebut  the  presumption  of  negligence,  unless  it  is  shown 
that  a  proper  inspection  was  in  fnct  made:  Railway  v.  Thompson, 
82  Fed.  720,  27  C,  C,  A.  ^13,  10  0  F.  D.  583. 

That  the  burden  of  proof  is  upon  the  railway  corporation  to 
show  the  use  of  due  care,  if  it  is  shown  that  the  appliance  was 
defective,  see  Railway  v.  Stone.  H  O.  C.  D,  l!)-2,  2  O.  C.  C.  CN.  S.> 
160  (affirmed,  with  re[>ort.  Railway  v.  Stone.  67  O.  S.  528). 

The  presumption  of  dilii{ence  raised  by  proof  of  the  employ- 
ment of  competent  and  careful  employes  will  not  be  sufficient  to 
overcome  the  effect  of  the  knowledge  of  defects,  which  by  this 
st.itute.  il  is  deemed  to  have:     Railway  v.  Erick.  51  O,  S.  146. 

This  section  does  not  change  the  rule  as  to  what  constitutes 
negligence,   but    raises   a   presumption   of   negligence   of   the   com- 
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pany  to  so  inspect  on  proof  of  an  injury  resulting  from  defective 
equipment,  which  presiinrption  the  company  must  overcome  by 
direct  proof  of  ihe  use  of^  !iuch  reasonable  precaution  as  a  person 
or  company  of  ordinary  prudence  would  use  for  the  safely  of  its 
men  under  such  circumstances :  Rawlins  v.  Railway,  17  O.  D.  (N. 
P.)  344,  4  O.  L.  R.  477. 

In  an  action  for  damages  for  wrongful  death,  where  the  only 
evidence  of  negligence  is  an  inference  drawn  from  circumstances, 
and  other  circumstances  are  proven,  from  which  Ihe  inference  of 
the  absence  of  negligence  is  clearly  a  more  natural  and  stronger 
irfference,  and  the  verdict  is  for  the  plaintiff,  upon  whom  the  bur- 
den of  proof  rested,  it  is  (he  duty  of  the  court  to  see  that  the 
party  on  whom  the  burden  of  proof  is  cast  sustains  that  burden, 
and  to  set  aside  a  verdict,  which  is  in  effect  based  upon  the 
conjecture  of  the  jury  that  the  defendant  was  negligent:  Hamil- 
ton v.  Railway,  4  O.  N.  P.  (N.  S.)  349.  16  O.  D.  (N.  P.)  617. 

It  is  not  the  servants,  or  such  as  are  fellow  servants,  that  are 
deemed  guilty  of  n^liffence.  but  the  corporation  itself:  Railway 
v.  Thompson,  82  Fed.  ?2'i,  27  C,  C,  A.  333.  10  O,  F.  D.  S&3. 

The  construction  of  a  block  for  a  switch  or  crossing  after 
an  accident  is  competent  as  evidence,  not  to  show  that  its  absence 
was  negligence,  but  to  show  thai  its  construction  was  practicable : 
Railway  v.  Van  Home,  69  Fed.  KW,  16  C.  C.  A.  182.  9  O.  F.  D.  28. 

That  a  conductor  is  guilty  of  contributory  n^ligence  jn 
stepping  from  a  train  while  it  is  in  motion,  see  Railway  v.  Blair, 
11  O.  C.  C.  579,  5  O.  C.  D.  366.  (This  case,  however,  was  reversed 
in  Blair  v.  Railway,  M  O.  S.  689,  without  report). 

If  an  injured  employe  testifies  that  from  the  way  his  foot 
struck  the  step  of  a  car,  the  step  must  have  been  slanting;  and  if 
a  car  with  a  bent  step  is  found  in  another  part  of  the  yard  the 
next  day,  and  it  is  shown  that  cars  were  moved  about  the  yard  dur- 
ing the  night ;  and  the  railway  company  offers  no  evidence  to  show 
to  what  point  the  car  upon  which  its  employe  was  injured  was 
transferred,  there  is  sufficient  evidence  to  go  to  the  jury  upon  the 
question  of  the  defect  in  the  step;  O'Connell  v.  Pennsylvania  Co., 
U8  Fed.  989,  55  C.  C.  A.  483.  13  O.  F.  D.  786. 

V.    Defective  Appliance. 

Appliances  which  are  not  as  nearly  perfect  as  those  in  ordinary 
use  and  which  are  not  properly  cared  for  are  defective;  and  if 
machinery  is  allowed  to  become  diriy,  10  be  out  of  repair,  or  other- 
wise to  fail  to  act  as  intended,  the  appliances  are  defective:  Hill 
V.  Railway,  22  O.  C.  C.  391.  12  O.  C  D.  241. 

The  doctrine  of  fellow  servants  can  not  be  applied  to  car 
inspectors  and  other  employes,  and  woven  into  this  statute  so  as  to 
defeat  its  plain  provision  and  purpose  respecting  presumptive  know- 
ledge of  and  presumptive  negligence  in  the  use  of  defective  ap- 
pliances: Railway  v.  Waterworih,  21  O.  C.  C  495,  11  O.  C.  D.  621. 

While  ordinary  care  on  the  part  of  a  railway  corporation  con- 
sists of  having  brakes  on  all  freight  cars,  whether  its  own  or  re- 
ceived from  another  road,  strong  ,-ind  in  a  substantial  condition,  the 
fact  that  an  cyebolt  in  a  brake  is  about  half  an  inch  longer  than 
such  eyebolls  usually  are  does  not  show  negligence  or  a  defective 
appliance:     Hunt  v.  Caldwell,  22  O.  C.  C.  283,  11  O.  C  D.  562. 

A  flat  car  which  is  constructed  without  side  boards  or  end 
boards  is  not  defective:  Railway  v.  Beard.  20  O,  C.  C.  C8I,  U 
O.  C.  D.  406. 

When  a  leaky  valve  in  a  locomotive  causes  it  to  start  and 
injure  an  employe  cleaning  out  the  ashes,  the  company  is  liable: 
Railway  v.  Raiti.  10  O.  C.  C.  70,  4  O.  C.  D.  18. 

The  use  of  a  new  coupling  device  which  in  itself  is  proper  is 
not  the  use  of  a  defective  api)liauee.  although  the  use  of  such  de- 
vice in  trains  in  connection  with  the  older  device  is  more  danger- 
ous than  the  use  of  either  device  by  itself:  Railway  v.  Henly,  48 
0.  S.  608. 
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If  a  defective,  car  is  delivered  by  one  railroad  to  another,  in 
consequence  of  which  an  employe  of  the  latter  company  is  injured, 

both  companies  are  liable  to  snch  employe ;  Railroad  v.  Snyder,  55 
O.  S.  342 ;  see,  to  the  same  effect,  Pennsvlvania  Co.  v.  ifycrs,  12 
O.  C.  C.  263,  4  0.  C.  a  28;  FcUon  v,  Bullard.  94  Fed.  781.  10  O.  F. 
D.  41. 

When  a  locomotive  is  not  provided  with  a  "pole"  for  use  in 
switching,  and  as  a  consequence  a  train  crew  resort  to  the  "dying 
switch"  method,  and  one  of  their  number,  while  acting  under  in- 
structions and  not  himself  negligent,  is  injured,  the  absence  of  the 
Sole"  will  be  regarded  as  the  proximate  cause  of  the  injury: 
umley  V.  Railroad,  12  O.  C,  C.  164,  5  O.  C.  D.  353  (affirmed,  with- 
out report.  Railroad  v.  Crumley,  5C  0.  S.  781). 
'  Failure   or   omission   to   provide   an   appliance   which    is   cus- 

tomary and  reasonably  necessary  renders  the  railway  liable  by  the 
provisions  of  this  section:  Crumley  v.  Railroad,  12  O.  C.  C.  164, 
5  O.  C  D.  35.t  (affirmed,  without  report.  Railway  v.  Crumley,  56 
O.  S.  781). 

VI.     Phesumption. 

Under  this  section  defects  are  presumed  to  be  known  to  the 
railway  corporation :    Felton  v.  Bullard,  94  Fed.  781,  10  O.  F.  D.  41. 

Evidence  that  a  careful  and  competent  inspector  was  employed 
is  not  sufficient  to  rebut  the  presumption  of  negligence,  unless  it 
was  also  shown  that  proper  ins|)ectiun  was  in  fact  made :  Felton  v. 
Bullard,  94  Fed.  781,  10  O.  F.  D.  41. 

Marking  »  car  in  such  a  way  as  to  indicate  that  it  is  defective 
does  not  charm'  ''"  employe  with  notice  thereof,  if  he  gets  ujion 
such  car  at  nit;iit.  If  it  could  amount  to  constructive  notice  to  him, 
it  would  give  him  niiiicc  only  of  the  defects  which  had  been  in 
fact  discovered  by  the  inspector ;  Railway  v.  Butler,  3  O.  C.  C 
(N.  S.)  440,  13  O.  C  D.  459  (affirmed,  with  report,  68  O.  S.  662). 

Placing  a  car  on  the  repair  track  is  not  notice  to  employes  of 
defects  therein,  if  other  cars  are  also  placed  on  the  same  track  to 
be  unloaded:  Railway  v.  Butler.  3  O.  C.  C,  (N.  S.)  44!>.  13  0.  C.  D. 
459  (affirmed,  without  report.  Railway  v.  Butler,  68  O.  S.  662). 

VI!.    Inspection. 

If  tile  railway  corporation  provides  inspectors,  it  is  not  neces- 
sary that  the  brakemen  should  themselves  make  inspection  of  the 
appliances  which  they  are  to  use:  Railway  v.  Gllday,  16  O.  C.  C. 
649.  9  O.  C.  D.  2T. 

Want  of  sufficient  and  adequate  inspection  is  prima  facie 
negligence:  Railway  v,  Butler.  3  O.  C.  C.  (N.  S.)  449,  13  O.  C.  D. 
459  (affirmed,  without  report.  Railway  v.  Butler,  68  O.  S.  662). 

An  apphance  who^c  ordinary  use  requires  strength  is  not  in- 
spected in  a  true  and  rciisonalile  znanner  by  mere  visual  inspection; 
bat  the  application  of  strength  so  as  to  test  hs  suitability  for  the 
uses  to  which  il  is  to  be  put  is  iiecc.<-;ary :  Fehon  v.  Bullard,  94 
Fed.  7«1,   10  O.  F,  D.  41. 

Evicleiict  tending  to  show  that  a  competent  inspector  was  em- 
ployed and  that  he  made  some  kind  of  an  inspection  of  the  ap- 
pliances is  not  sufficient,  uiiloss  it  is  shown  that  a  true  and  reason- 
able inspection  was  made:  Felton  v.  Bullard,  94  Fed.  781,  10  O.  F. 
D.  41. 

The  .'iuliicii-iicy  of  the  in^i>cction  is  a  question  of  fact:  Felton 
v.  Bullard,  94  Fed.  781,  10  O.  F.  D.  41. 

Section  9016.     In  actions  against  a  i^ilroad  company 

r^d"^ fellow  for    personal    injury  to    a    person    while    in    its    etnploy, 

.™°j  or    for    elc.'ith    resulting    from    such    injury,   arising    from 

the    negligence    of    such    company,    or    any   of   its    officers 

or    employes,   in   addition    to   olher   liability,    it    shall    be 

held    that    every    person    in    the    employ    of    such    com- 
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pany  with  actual  power  or  authority  to  direct  or  con- 
trol another  employe  thereof  is  not  the  fellow  ser- 
vant, but  superior  of  such  other  employe.  Every  person, 
also,  in  the  employ  of  such  company  who  has  charge  or 
control  of  employes  in  a  separate  branch  or  department,  h 
to  be  held  to  be  the  superior  and  not  fellow  servant  of 
employes  in  another  branch  or  department,  who  have  no 
power  lo  direct  or  control  in  the  branch  or  department  in 
which  they  are  employed.     (87  v,  150  §  3,) 

I.  Cited.  V.  Fellow  servants. 

II.  Constitutionality.  VI.  Superior  servants. 

III.  Common  law  liability.  VII.  Separate  departments. 

IV.  Who  is  liable.  VIII.  Law  controlling. 

I.    Cited. 

Froelich"  v.  Railway,  13  O.  D.  (N.  P.)  107. 

11.      CoNSTITUTIONALlTy. 

This  section  has  been  held  to  be  constitutional:  Railway  v. 
Hottman.  I.  O.  C  C.  (N,  S.)  17.  15  O.  C,  D,  140  (affirmed,  without 
report.  Railway  v.  Hottman,  70  0.  S.  475)  ;  Froelich  v.  Railway,  5 
O.  C  C.  (N-  S.)  6;  14  O.  C.  D.  n.W  (affirming  Froelich  v.  Railway, 
13  0.  D.  (N,  P.)  1071;  Roe  v.  Railwav,  13  O,  D.  (N.  P.)  260 
(affirmed.  Railway  v.  Roe,  4  0.  C.  C.  (N.  S.)  284.  15  O.  C  D. 
623)  ;  Pierce  v.  VanDusert,  78  Fed.  603.  24  C.  C.  A.  280.  9  O.  F.  D. 
419;  Railway  v.  Kane.  155  Fed.  IIS.  83  C.  C.  A.  564.  15  O.  F.  D. 
614;  Kane  v.  Railway,  J33  Fed,  681.  67  C.  C  A.  653,  14  O.  F.  D. 
4.52.  2  O.  L.  R.  453. 

It  has  bfcii  said  to  be  uncnti^tiimioiial,  in  Maltby  v.  Railway, 
!3  O.  D.  (N.  P,)  280. 

Its  constitutionality  has  been  assumed  in  Railway  v.  Margrat, 
51  O.  S.  130;  Railway  v-  Shanower.  70  O.  S.  166. 

Ill,    Common  Law  Liability. 

The  general  common  law  rule  which  was  recognized  in  Ohio 
was  that  a  master  was  not  liable  to  a  servant  for  an  injury  caused 
by  the  ncRligenee  of  a  fellow  servant,  if  the  master  was  himself  free 
from  neFtligence,  and  if  he  had  performed  the  duties  imposed  upon 
him  by  law  :  Whalen  v.  Railway,  8  O.  S.  250 ;  Railway  v.  Devinney, 
17.  O.  S,  IB7;  Railwav  v.  Leech.  41  O,  S.  388;  Railroad  v.  Fitz- 
patrick,  42  O,  S.  318;  Railway  v.  O'Brien.  4  0,  C.  C.  515.  2  0, 
C.  D.  6^1. 

If  the  injury  was  caused  by  the  neeligencc  of  a  superior  ser- 
vant, the  rule  in  Ohio,  riifferins  from  the  rule  in  force  in  many 
jurisdictifins.  was  that  the  masler  was  liable:  Railway  v.  Stevens. 
20  O.  416;  Railway  v.  Keary,  3  O-  S.  201:  Railway  v.  Spangler. 
44.  0.  S.  471;  Roe  v.  Railwav,  13  O.  D,  (N,  P.)  260  (affirmed. 
Railway  v.  Roc,  4  O-  C.  C.  (N.  S.)  284,  15  O.  C.  D.  028). 

The  present  statute,  while  attempting  to  modify  the  common 
law  has  not  entirely  abrogated  it:  Railway  v.  Shanower,  70  O. 
S.   166. 

Where  an  action  is  brought  against  a  railroad  company  by 
one  of  its  employes  to  recover  damages  for  personal  injuriei  sus- 
tained by  the  enforcement  of  an  order  made  by  the  superintendent 
of  the  company,  as  to  the  manaaement  of  a  particular  train,  which 
order  was  unreasonable,  and  ihe  enforcement  of  the  same  was 
doneerous  to  such  empliivi.-,  the  fact  that  the  negliBence  of  a  fellow 
servant  of  the  injured  person  while  executinc;  such  order,  con- 
irilmtcd  in  producing  the  injury,  affcirds  no  defense  to  the  action- 
Railway  v.   Henderson.  37  O.   S.  549. 
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Whether  one  servant  is  placed  by  a  common  master  under  the 

control  of  another  servant,  thereby  creating  the  relation  of  superior 
and  subordinate  between  them  must  be  deterfnitied  from  the  evi* 
dence  in  each  particular  case:  Railway  v.  Lewis.  33  O.  S.  196. 
The  employe  of  the  railroad  company  takes  the  ordinary 
hazards  of  the  service,  also  such  risks  as  arise  from  his  own 
negligence,  or  that  of  such  of  his  fellow  employes.  en|!;;iKed  in 
common  service  with  him  as  have  no  authority  or  control  over 
him;  but  takes  no  risk  arisintj  from  the  negliRence  of  the  com- 
pany, or  of  a  fellow  servant  placed  by  the  company  in  authority 
over  him.  If,  however,  such  employe,  with  a  full  knowledge  of 
an  habitual  end  continued  negligence  of  the  company  or  his 
superior  fellow  employe  in  some  particular  matter,  acquie.sces 
therein  and  continues  in  the  service  of  the  company,  without  any 
objection  or  effort  toward  a  correction  of  the  ncRlec!.  he  thereby 
waives  his  right  against  the  company  and  takes  the  risk  upon  him- 
self :     Railway  v.  Knittal.  m  O.  S.  468, 

Where  it  was  the  custom  of  employes  operating  a  railroad 
train  to  switch  cars  from  the  main  track  lo  a  sidetrack  while  the 
train  is  running,  and  to  make  such  switches  on  the  order  of  the 
conductor  without  his  personal  supervision,  as  required  by  a  rule 
of  the  company,  it  was  held  that  an  employe,  who  accepts  service 
on  the  train  subordinate  to  the  conductor,  with  full  knowledge  of 
such  custom  or  continued  in  the  service,  after  acquiring  such  knowl- 
edge, without  any  objection,  and  acquiesced  in  the  custom,  waives 
all  right  he  might  have  against  the  company  arising  from  such 
mode  of  doing  the  business,  or  from  the  neglect  of  the  conductor 
in  not  personally  suoerinlendiuK  it.  as  required  by  the  rule  of 
the  company;  and  if  he  be  injured  in  making  such  customary 
switch  through  his  own  ne«lect  or  that  of  a  fellow  employe 
on  the  train  having  no  control  over  him,  no  recovery  therefor  can 
be  had  against  the  company:     Railway  v.  Knittal,  33  O.  S.  468. 

IV.    Who  is  Liable. 
If  a  railway  is  operated  by  a  receiver  who  has  been  appointed 
by  the  federal  court,  this  section  applies  to  actions  brought  again.st 
such  receiver  for  ocrsiinal   injuries:     Pierce  v.  VanDusrti,  78   Fed. 
692.  24  C.  C,  A.  28<l.  9  O.  F.  D.  419. 

V.    Fellow  Servants. 

Prior  to  this  statute,  the  engineer  and  the  brakeman  were 
held  to  he  fellow  servants;     Railway  v.  Lewis,  3.1  O.   S.   196. 

The  fact  that  the  engineer  gives  signals  to  the  brakeman  to 
set  or  loosen  brakes  docs  not  constitute  him  the  superior  servant 
of  the  brakeman:     Railway  v.   Ranney.  17  O.   S.   66.i. 

The  federal  courts  have  said  that  the  fact  that  the  engineer  is 
permitted  by  the  rule^  of  the  railway  to  give  orders  to  a  brakeman 
is  evidence  tending  to  show  that  he  is  the  superior  servant  of 
the  brakeman:  Railway  v.  Moore,  113  Fed.  26!l.  5!  C.  C.  A.  -236. 
14  O.  F.  D.  3o  (affirming  on  rehearing  Railway  v.  Moore.  108  Fed. 
ma.  46  C.  C.  A.  683.1 

While  this  statute  changes  the  rule  as  to  an  engineer  who  is 
operating  one  train,  and  brakeman  who  is  helping  to  operate 
another.  Railway  v.  Margrat,  .)1  O.  S.  i:!fl,  it  does  not  change 
the  pre-exisline  rule  where  the  engineer  and  brakeman  are  en- 
gaged in  operating  the  same  train  of  cars:  Railway  v.  Shanower, 
70  O.   S.   1(16 

An  engineer  and  a  brakeman,  the  latter  not  being  under  the 
actual  direction  and  control  of  the  former,  being  upon  the  same 
train  of  cars  and  engaged  in  the  common  purpose  and  employ- 
ment of  operatinq-  the  same  train  of  cars,  are  in  the  same  branch 
or  department,  and  not  in  separate  branches  or  departments,  within 
the  meaning  of  this  section;  and  (hev  are  fellow  servants:  Rail- 
way v.  Shanower.  70  O.  S.  1C6. 

The  conductor  of  the  train  being  in  control  of  the  same 
and   the  other  emplnycs  Ihercnn,  in  the  absence  of   rules  or  proof 
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of  a  custom  or  express  authority  to  the  contrary,  is  not  deposed 
from  such  control  by  the  accidental  partinR  of  the  train  en  route, 
nor  is  the  enRiiieer  thereby  made  the  superior  in  direction  and 
control  of  a  brakcman  who  happens  to  be  with  him  on  a  section 
of  such  divided  train:  Railway  v.  Shanower,  70  O.  S.  166;  see, 
also.  Hill  V.  Railway,  22  O.  C.  C  291,  12  O.  C.  D.  241. 

The  enfzineer  and  conductor  are  fellow  servants ;     Crawford 
V.  Railway,  12  O.  D.  {N.  P.)  17  (affirmed,  Crawford  v.  Railway,  - 
3,  O.  C.  C.  (N.  S.)  144,  13  O.  C.  D.  207). 

A  telegraph  operator  and  a  conductor  of  a  freight  train  are 
fellow  servants:  Crawford  v.  Railwav.  12  O.  D.  (N.  P.)  17 
(affirmed,  Crawford  v.  Railway,  3  O.  C.  C.  (N.  S.)  144,  13  0. 
C  D.  207.) 

A  yardmaster  in  charge  of  switch  yards  of  a  railroad  who  is 
suhordinate  to  a  general  yardmaster,  who  in  turn  is  subordinate 
to  a  trainmaster,  and  he  to  a  superintendent,  is  not  a  vice- principal, 
but  a  fellow  servant  in  his  relation  to  the  other  employes  engaged 
in  the  switch  yard:  Pennsylvania  Co.  v.  Fi:;hack,  123  Fed-  465. 
oP  C.  C  A.  2m.   U  O.   F.    D,  86. 

One  brakeman  is  the  fellow  servant  of  another  brakeman 
engaged  in  o|ieraline  the  same  train :  Hawks  v.  Railway,  16  O. 
C  C.  37T.  ?  O.  C.  D.  414. 

If  the  decedent  at  the  time  of  his  death  was  acting  in  the 
capacity  of  bagiagemaster  under  the  employment  and  control  of 
defendant  railroad,  and,  in  addition  thereto  was  actinK  in  the 
capacity  of  express  messenger  for  an  express  company,  and  was 
required  by  the  nature  of  his  employment  to  occupy  a  place  in  an 
I'xprcs^  and  liargajtc  car.  which  was  used  for  both  purposes,  and 
while  there  the  injurv  which  caused  his  death  was  sustained,  he 
woi'ld  nnlv  be  entitled  tn  the  rights  of  an  employe,  as  regards 
the  hab'litv  of  the  railrnad  cnmoanv  for  such  injury:  Railroad 
V.  McCamcy.  12  O.  C,  C.  '1-13,  r,  O.  C.  D.  631, 

A  postal  clerk  is  lo  hi-  regarded  as  havi'in  the  same  rights 
as  world  be  cnjovcii  hv  an  emuluye  of  the  railroad:  Railway  v. 
rishon,  i:i  ().  C.  C,  380.  7  O.  C  U.  73.. 

Failure  to  put  out  necessary  signals  required  by  the  rules 
renders  (hf  railway  corporation  liable,  even  if  such  omission  was 
the  act  of  a  fellow  servant:  Railway  v.  Mau,  9  O.  C.  C.  173.  4 
O.  C.  D.  5. 

Insiiectiirs  of  tars  in  the  yards  of  the  company,  and  brake- 
men  on  ill  trains  are  tii  be  regarded  as  fellow  servants  engaged 
in  a  c.'mmn:.  service:  Railway  v.  Fitspatrick,  42  O.  S.  318:  see. 
l.>  the  i-ami>  I'tTect,   Helton  v,   Bullard.  94   Fed.  7H1,  10  O,  F.  D,  41. 

An  ins-cclor  and  n  brakeman  were  held  to  he  fellow  servants: 
Rr.i|w-.v  V,  Wclih.  |->  O.  S.  47.-.:  Railway  v,  Gilday.  16  O,  C,  C. 
619,  n  O,  C,  D.  27, 

Where  a  railroad  company,  enjfaged  in  ballasting  its  road, 
emnlovcd  a  hand  to  assist  in  loading  and  unloading  a  gravel  train, 
and  in  the  execution  of  this  sor^'ice  it  was  necessary  for  him  to 
ride  r:n  the  train  from  the  gravel  pit  to  the  place  of  unloadinT. 
the  train  bcine  run  under  (he  direction  of  a  conductor,  and  said 
hand  having  nothing  to  do  with  its  management,  it  was  held 
that  such  hand  while  riding  on  the  train,  was  a  mere  employe, 
and  did  n'>t  assume  the  character  of  a  passenger:  (hat  he  and  the 
engineer  of  the  ira'n  were  engaged  in  a  common  service,  and  that, 
as  he  was  not  under  the  control  or  subject  to  the  orders  of  the 
engineer.  Ihe  railroad  company  can  not  be  held  liable  for  negli- 
gence of  the  en7ineer.  resulting  in  his  death,  if  it  was  not  guilty 
of  neglitence  in  seleetin-  the  engineer;  Kumler  v.  Railroad,  33 
O,  S,   l.-iO, 

A  conductor  who  was  riding  to  ihe  point  at  which  he  was  to 
lake  charge  of  his  train  was  held  lo  he  the  fellow  servant  of  the 
employes  in  charge  of  the  train  on  which  he  was  then  riding: 
Manville  v,  Railwav.  II  O.  S.  417, 

In  railwav  v.  Rvcraft,  8  O,  N,  P,  .laS,  10  O,  D,  {M.  PI  652 
(affirmed,  without  report.  Railwav  v.  Bvcraft,  52  O.  S,  670).  a 
conductor  who  was  riding   from  the  place  where  his  work  term!-  ^^  ■ 
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nated  to  the  place  of  his  residence  upon  a  pass  issued  to  him  by 
the  railway  corporation  was  saTd  not  lo  be  the  fellow  servant  of 
the  conductor  on  whose  train  he  was  riding. 

See,  also,  cases  in  VI,  this  section. 

VI,    Superior  Servants. 

Whether  an  engineer,  or  other  employe,  of  a  railroad  com- 
pany, has  authority  to  direct  or  control  other  employes  of  the 
same  company,  is  a  question  of  fact  to  be  determitied  in  each  case. 
This  may  be  done,  however,  either  by  proof  of  express  authority, 
or  by  showinR  the  exercise  of  such  authority  to  be  customary,  or 
according  to  the  usual  course  of  conductioK  the  business  of  the 
particular  company  interested,  or  of  railroad  companies  generally: 
Railroad  v,  MarRrat.  51  O.  S.  lao. 

If  a  car  repairer  arranges  with  the  conductor  of  a  train  to 
watch  his  car,  instead  of  using  the  signals  provided  for  in  such 
cases  by  the  company,  such  conductor  can  not  be  held  to  be  a 
superior  lo  the  car  repairer,  and  the  doctrine  of  respondeat  superior 
does  not  apply:  Johnson  v.  Railway,  U  0.  C.  C  553,  5  O.  C  D- 
290. 

An  engineer  is  the  superior  ol  his  fireman  or  helpers:  Rail- 
way V.  Sutherland.  12  0.  C  C.  309,  4  O.  C.  D.  115  (affirmed. 
without  report,  l^ijwav  v.  Sutherland.  52  O,  S.  676) ;  Pennsylvania 
Company  v.  Hieklcv.  20  O.  C.  C  <m,  11  O.  C.  D.  379;  Jenkins  v. 
Railway.   13   Dec.  Rep.  31,  2  d.  49. 

An  engineer  is  a  superior  of  a  fireman  in  a  different  depart- 
ment:  Railway  v.  Kane.  118  Fed.  223,  55  C.  C.  A.  129.  14  O. 
F.  D.  193. 

When  a  railroad  company  places  the  engineer  under  Iheir 
employ  under  the  control  of  the  conductor,  who  directs  when  the 
cars  are  to  start,  ston.  etc.,  the  company  is  liable  to  the  engineer 
for  an  injury  received,  occasioned  by  the  negligence  of  the  con- 
ductor, while  thev  are  both  engaged  in  ihcir  respective  emplov- 
ments.  Railroad  v.  Stevens.  20  O.  415;  see.  to  the  same  effect. 
Railway  v.  Hunter,  13  O.X.  C.  441.  7  O.  C.  D.  206. 

The  conductor  and  brakeman  on  the  same  train  are  not  fel- 
low servants:  Railway  v.  Hudson,  22  0.  C.  C.  586.  12  O.  C  D. 
661:  Pierce  v.  VanDusen.  78  Fed,  6!I3,  24  C.  C.  A.  280,  9  O.  F.  D. 
419. 

A  train  dispatcher  is  a  superior  servant  of  an  engineer: 
Crawford  v.  Railway.  12  O.  D.  (N.  P.)  17  (affirmed,  Crawford  v. 
Railway,  3  O.  C.  C  (N.  S.)  144,  13  O.  C.  D.  207);  Railway  v. 
Camp.  C5  Fed.  9.52.  S  O.  F.  D,  391. 

By  virtue  of  the  provisions  of  lhi«  section,  a  chief  inspector 
of  cars,  having  other  inspectors  under  him,  is  not  the  fellow  ser- 
vant of  a  brakeman :    Railway  v.  Erick,  51  O.  S.  146. 

Prior  lo  (his  statute,  a  car  inspector  was  regarded  as  the 
fellow  servant  of  a  brakeman :  Railw.iv  v.  Lampherc,  9  O.  C.  C. 
26a,  4  O.  C.  D.  26. 

The  opposite  resuh  seems  to  be  reached  in  Railway  v.  Water- 
worth.  21  O.  C.  C  49."i.  11  O.  C.  D.  R21,  although  the  question  of 
the  relation  of  the  car  inspector  and  the  brakeman  is  said  to  be 
doubtful. 

A  track  walker  and  an  en'^ineer  are  not  fellow  servants: 
Railroad   v.   McCormick.  3  O.   C  C.    (N.  S.)   652,   14   O.  C.   D.  86. 

An  engineer  is  not  a  fellow  servant  of  a  yard  helper:  Railway 
v.  Roe,  4  O.  C.  C.   (N.  S.)   284.  15  O.  C,  D.  628.     , 

A  conductor  and  engineer  of  a  yard  engine  are  not  fellow 
servants  of  a  switch  tender:  Railway  v.  Pero.  22  O.  C.  C.  13", 
12  O,  C.  D.  25  (affirmed,  without  report.  Railway  v.  Pero,  65  O.  S, 
608). 

A  foreman  was  put  in  charge  of  a  set  of  hands,  whose  busi- 
ness it  was  to  repair  freight  cars  while  standing  on  the  track, 
in  the  yard  of  the  companv  in  which  trains  were  accustomed  lo 
be  made  up;  it  was  also  the  duty  of  the  foreman  to  participate 
with  the  hands  in  doing  the  work.     While  the  foreman  ^nd  a  hand 
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were  engaged  in  repairing  a  car,  and  the  latter  was  a.t  work  under 
the  car  by  order  of  the  foreman,  he  was  injnred  by  the  striking  of 
the  ear  on  which  he  was  working  by  another  car  moving  on  the 
same  track.  It  was  held  thai  the  hand  was  the  subordinate  of  the 
foreman,  in  respect  to  the  work  in  which  he  was  engaged  at  the 
time  he  was  injured;  and  that  it  was  the  duty  of  the  foreman, 
on  puttinR  the  hand  to  work  under  the  car,  to  use  reasonable  care 
to  protect  him,  while  thus  en?a?ed,  from  the  danger  arising 
from  the  switching  of  cars  and  the  making  up  of  trains  on  the 
same  track,  and  for  an  injury  resulting  from  the  want  of  such 
care,  the  company  is  liable:  Railway  v.  Lavalley.  36  O.  S.  231. 
The  railway  is  liable  when  the  injury  is  the  combined  negli- 
gence of  a  superior  and  a  fellow  servant,  if  the  fellow  servant 
'imply  acted  in  obedience  to  the  orders  of  the  superior '.  Railway 
V.  Muleahy.  1«  O.  C.  C.  204.  9  O.  C  D.  82. 
See.  also,  cases  in  V.  this  section. 

V(I.    Sep.\rate  Departments, 

A  station  a|;ent  is  in  a  separate  branch  or  department  from 
employes  of  the  same  comoany  engaged  in  operating  its  trains, 
and  when  he  has  no  one  in  his  department  under  his  authority 
or  control  he  is  not  a  fellow  servant  with  the  engineer  on  one 
of  the  company's  trains  :     Snyder  v.  Railway.  60  O.  S.  487. 

An  engineer  in  charge  of  a  locomotive  on  one  train  of  cars 
of  a  railroad  company,  is  in  a  branch  or  department  of  its  service 
separate  from  that  Cif  a  brakeman  on  another  train  of  the  same 
company  within  the  meaning  of  this  section  :  Railroad  v.  Margrat. 
."il   O.   S.   130. 

Separate  trains  are  separate  branches  or  departments  within 
the  meaning  of  this  statute,  and  a  company  is  liable  for  the  death 
or  injury  of  a  fireman  through  the  negligence  of  an  engineer  on 
another  train  :  Kane  v.  Railway,  142  Fed  682,  73  C.  C.  A,  476, 
ir,  O.  F.  D.   188. 
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Railway  v.  Kane.  118  Fed,  223,  5.")  C.  C.  A.   129,  14  O. 

An  engineer  and  a  brakeman,  the  latter  not  being  under  the 
actual  direction  and  control  of  the  former,  being  upon  the  same 
train  of  cars  and  engaged  in  the  common  purpose  and  employment 
of  operating  the  same  train  of  cars,-  are  in  the  same  branch  or 
department,  and  not  in  separate  branches  or  departments  within 
the  meaning  of  the  section ;  and  they  are  fellow  servants :  Rail- 
way V.  Shanower,  70  O,  S.  166;  see,  to  the  same  effect.  Hill  v. 
Railway.  22  O.  C.  C.  291,  12  O.  C.  D.  241;  Froelich  v.  Railway. 
5  O,  C,  C.  (N.  S,>  0,  14  O.  C.  D.  r,9  {affirming  Froelich  v.  Rail- 
way. i:t  0.   D.   (N.   P.)    !07). 

If  different  gangs  of  men  are  employed  in  working  upon  the 
same  work,  each  gant;  is  to  be  regarded  as  a  separate  department : 
Hill  v.  Railway.  32  O.  C.  C.  291.  12  O.  C  D.  241. 

The  engineer  in  control  of  machinery  of  a  coal  tipple  and  a 
"hooker"  who  hooks  and  unhooks  the  hoisting  tackle,  are  in  the 
same  department  within  the  meaning  of  the  section,  and  when  the 
'  engineer  has  no  control  over  the  "hooker"  they  are  fellow  ser- 
vants: Froelich  v.  Railways.  5  0.  C.  C  (N.  S.)  6.  14  O.  C  D,  359 
(affirming  Froelich  v.  Railway.  13  O.  D.   (N.  P.)   107). 


VI.  this  section, 

VIII.      L*W  CONTROLLINC. 

The  law  which  controls  the  contract  of  master  and  servant 
and  not  the  law  of  the  forum  determines  whether  the  relation 
of  fellow  scrvant.s  or  of  superior  or  inferior  servants  existed: 
Alexander  v.  Pennsylvania  Co.,  48  O.  S.  623. 

If  an  accident  occurred  in  Michigan  whereby  a  brakeman  was 
injured  by  ihe  negligence  of  his  conductor,  and  in  that  slate  they 
are  fellow  servants,  the  railway  cannot  be  held  liable  in  an  action 
brought  in   Ohio:     Ott  v.   Railway.   18  O,   C.   C.  395.   10  O.  C.   D. 
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85    (affirmed,   upon   the   reasonings   of  the   circuit   court  without 
further  report,  Ott  v.  Railway,  62  O.  S.  661). 

The  rules  of  evidence  are  those  of  Ohio,  if  the  action  is 
brought  iti  its  jurisdiction:  Pennsylvania  Co.,  v.  McCann,  54  O.  S. 
10,  (affirming  Pennsylvania  Co.  v.  McCann,  10  O.  C  C  139, 
6  O.  C.  D.  610). 

Section  9017.  Every  railroad  company  operating  a 
railroad  which  in  whole  or  part  is  within  this  state  shall  be 
liable  for  all  damages  sustained  by  any  of  its  employes  by 
reason  of  personal  injury  or  death  of  such  «nploye: 

1.  When  such  injury  or  death  is  caused  by  a  defect  in 
any  locomotive,  engine,  car,  hand-car,  rail,  track,  machinery 
or  appliance  required  by  such  company  to  be  used  by  its 
employes  in  and  about  the  business  of  their  employment,  if 
sudi  defect  could  have  been  discovered  by  reasonable  and 
proper  care,  tests  or  inspection.  Proof  of  such  defect  shall 
be  presumptive  evidence  of  knowledge  thereof  on  the  part 
of  such  company.  An  employe  of  such  railroad  company 
who  is  injured  or  killed  as  a  result  of  such  a  defect,  shall 
not  be  deemed  to  have  assumed  the  risk  occasioned  thereby, 
although  continuing  in  the  employment  o£  the  company  after 
knowledge  of  the  defect;  nor  shall  continuance  in  employ- 
ment after  such  knowledge  by  an  employe  be  deemwl  an 
act  of  contributory  negligence. 

2.  While  such  employe  is  engaged  in  operating,  run- 
ning, riding  upon  or  switching  passenger,  freight  or  other 
trains,  engines  or  cars,  and  in  the  performance  of  his  duties, 
and  when  such  injury  was  caused  by  the  carelessness  or 
negligence  of  any  other  employe,  officer  or  agent  of  such 
company,  in  the  discharge  of  or  for  failure  to  discharge 
his  duties  as  such,     (99  v.  25  §  r.) 

A  section  boss  on  a  railroad  and  his  crew  took  a  handcar  to 
go  from  Reed's  mill  to  a  switch  about  one-half  mile  ea?t,  where 
they  would  go  from  the  main  track  upon  a  second  track  on  their 
way  to  work.  A  passenger  train  which  should  have  passed  that 
point  one  and  one-half  hours  before  was  behind  time.  It  overtook 
and  running  into  the  handcar,  killed  one  of  the  section  men.  The 
foreman  did  not  know  and  had  no  reason  to  believe  that  the  train 
had  not  passed  and  did  not  send  to  or  go  to  the,  telegraph  office, 
which  was  one  mile  distant,  to  ascertain  about  the  passenger  train. 
The  deceased  did  not  know  of  the  whereabout  of  the  belated  train, 
although  he  had  the  same  opportunity  of  knowing  as  the  foreman. 
There  was  no  carelessness  in  the  running  of  the  train.  It  was 
held  that  the  railroad  company  could  not  be  required  to  respond  in 
damages  to  the  representatives  of  the  deceased,  as  he  voluntarily 
and  without  protest  mounted  and  rode  upon  the  handcar:  Railway 
V.  Leech.  41  O.  S.  388. 

Paragraph  2  of  Ibis  section  may  be  applied  in  an  action  for 
damages,  brought  under  G.  C.  10770  for  the  wrongful  death  of  an 
engineer  alleged  to  have  been  due  to  a  defective  engine  and  a  de- 
fective track:  Railway  v.  Francis,  13  O,  C.  C  (N.  S.)  167.  22 
O.  C.  D.  IW  (affirmed,  without  report,  in  Railway  v.  Francis,  83 
O.  S.  520). 

The  stale  railway  employers'  liability  act  is  unconstitutional 
as  to  all  roads  which  are  located  in  part  in  this  and  in  part  in  an- 
other slate;  hut  ihe  provisions  of  the  act  are  separable,  and  as  to 
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A  railway  company  which  employs  a  minor  as  a  seciion  hand 
without  the  consent  of  his  parents  is  not  liable  lo  such  parent  for  the 
death  of  such  minor  caused  from  injuries  received  while  boarding 
a  passing  freight  train,  such  act  being  in  no  way  required  by  his 
employmcm;     Giles  v.  Railway,  21  O.  D.  (N.  P.)  385. 

Section  9018.     In  all  actions  hereafter  brought  a^inst   sibiit  eon- 
a  railroad  company  operating  a  railroad  in  whole  or  part   ™w5ce 
within  this   state,   for   personal   injury  to  an   employe  or  no  mr  to 
where  such  injuries  have   resulted  in  his  death,  the   fact   "**""'''■ 
that  he  was  guilty  of  contributory  negligence  shall  not  bar 
a  recovery  when  such  negligence  was  slight  and  that  of 
the    employer    greater,    in    comparison.     Rut    the    damages 
must  be  diminished  by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employe.     All  questions 
of  negligence  and  contributory  negligence  shall  be  for  the 
jury.     (99  V.  25  §  2.) 

The  state  railway  employers'  liability  act  is  unconstitutional  as 
to  all  roads  which  are  located  in  part  In  this  and  in  part  in  another 
state ;  but  the  provisions  of  the  act  are  separable,  and  as  to 
roads  which  are  wholly  within  the  state  the  act  is  valid :  Flemra 
V,  Railway.  10  O.  N.  P.  { N.  S.)  273,  21  O.  D.  (N.  P.)  152. 

Section'  9019.  No  officer,  agent,  or  employe  of  a  com-  How  ruinud 
pany  operating  a  railroad,  except  the  superintendent,  general  J^JJ^  °"^ 
managing  agent  or  a  receiver  of  the  company,  may  sell  or 
dispose  of  worn  or  scrap  metal,  iron,  brass,  or  other  metal 
owned  by  it.  AH  sales  and  barter  of  such  scraps  or  other 
metals  made  by  any  other  officer,  agent,  or  employe  shall 
be  null  and  void.  No  such  superintendent,  managing  agent, 
or  receiver  shall  sell  or  dispose  of  such  scrap  or  other 
metals  in  quantities  less  than  one  ton,  nor  without  deliv- 
ering to  the  purchaser  a  bill  of  sale  thereof,  a  copy  of  which 
shall  be  retained  and  filed  in  the  office  of  such  superin- 
tendent, agent,  or  receiver,      (E.  S.  §  3357.) 

Section  9020.     If  a  superintendent,  managing  agent,  or  viobttoQ  of 
receiver  of  a  company  sells  or  disposes  of  railroad  scrap  pn^e^ini 
metal  in  quantities  less  than  one  ton,  or  without  delivering 
a  bill  of  sale  thereof  to  the  purchaser,  the  company  which 
he  represents  shall  not  •thereafter  be  entitled  to  the  bene- 
fit of  the  next  three  succeeding  sections,     (R.  S.  §  3358.) 

Section  9021.  The  person,  company,  or  firm  to  whom  Eruenoe  of 
is  offered  for  sale,  pledge,  or  trade,  worn  or  used  links,  pins,  ^"^ 
journal-bearings,  of  other  worn,  used,  detached  appendages 
of  railroad  equipment,  or  scrap  metal  of  iron,  brass,  or 
steel  appertaining  thereto,  or  to  a  railroad  track,  before 
purchasing  or  dealing  in  it  shall  ascertain  whether  the  own- 
ership thereof  is  lawfully  derived,  by  bill  of  sale,  or  other- 
wise, from  a  company,  or  the  superintendent,  managing 
agent  or  receiver  thereof.  When  the  right  or  title  to  such 
article  of  metal  is  drawn  in  question,  in  any  suit,  the  person, 
company  or  firm  dealing  therein,  his  or  its  assignee,  party 
thereto,  must  make  prima  facie  proof  of  title  and  ownership 
so  derived.     (R.  S.  §3359) 
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When  mil-  SECTION  9022.     If  it  appears  prima  facie,  from  the  evi- 

■"^mfoti^  dence  on  the  trial,  that  any  of  the  articles  or  metals  in  con- 
troversy were  unlawfully  obtained,  and  mixed  or  confused 
with  other  scrap  metal,  it  shall  be  deemed  a  confusion  of 
goods,  unless  the  party  claiming  against  the  title  of  the  com- 
pany establishes,  prima  facie,  a  lawful  title  from  or  through 
a  railroad  company  to  the  residue.     (R.  S.  §  3360.) 

ComvoT  aaj  SECTION  9023.     By  its  proper  officer  or  agent,  or  the  re- 

icptety  scrap,  (-giygj-  thereof,  a  company  may  claim  to  be  the  general  owner 
of,  and  replevy  any  of  the  metals  or  articles  mentioned  in 
section  ninety  hundred  and  twenty-one,  and  metals  with 
which  they  may  have  been  confused,  found  in  the  posses- 
sion of  a  person,  firm  or  company,  when  there  is  good  rea- 
son to  believe  that  such  metals  or  articles  were  unlawfully 
taken  from  a  railroad  company  or  its  receiver.  Instead  of 
the  usual  averment  as  to  ownership,  in  the  affidavit  for  a 
writ  of  replevin,  it  shall  be  sufficient  for  the  officer  or  agent 
of  such  company  or  the  receiver,  to  aver  that  he  believes 
such  metals  or  articles  were  unlawfully  taken  from  such 
company  or  some  other  company.  The  person,  firm  or  com- 
pany claiming  in  such  action,  the  right  or  title  to  such 
metals  or  articles,  prima  facie  shall  prove  a  right  or  title 
thereto,  lawfully  derived  as  hereinbefore  provided.  In  the 
absence  of  such  proof,  the  company  or  receiver  claiming 
such  metals  or  articles  shall  be  held  to  be  the  general  owner 
thereof;  but  any  other  company  or  receiver,  upon  show- 
ing that  part  of  such  metals  or  articles  unlawfully  were 
taken  from  it  or  him,  shall  be  entitled  to  such  part,  upon 
payment  of  a  proper  share  of  the  cost  and  expenses  of  re- 
plevying it.     (R.  S.  §  3361,) 

Liability  o(  SECTION  9024.     If  a  company,  or  its  receiver,  replevies 

rt^c'Sfi.  "  property  under  the  next  preceding  section  without  reason- 
able cause  to  believe  that  it  was  unlawfully  taken  from  some 
company  or  its  receiver,  such  company  or  receiver  shall 
be  liable  to  the  party  entitled  thereto,  in  any  sum  not  ex- 
ceeding double  the  value  of  the  property  so  replevied,  in 
addition  to  such  damages  as  such  partv  sustains  thereby. 

m.  s.  §  3361.) 
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Section  9025.  When  the  lines  of  road  or  railroad  wh™  & 
companies,  in  this  state  or  any  portion  of  such  lines  have  ^J|j^'id^ 
been  or  are  being  so  constructed  as  to  admit  the  passage  of 
burthen  or  passenger  cars  over  any  two  or  more  of  such 
roads  continuously,  without  break  or  interruption,  such 
companies  may  consolidate  themselves  into  a  single  com- 
pany.    (R.  S.  §  3379.) 

Consolidation  of  street  railroads,  tee  G.  C.  9137. 

See.  also,  G.  C,  9026. 

Applied,  cited,  construed  and  referred  to :  State,  ex  rel.,  v. 
Hamilton,  47  O.  S.  52 ;  Ashley  v.  Ryati.  49  O.  S.  504  (affirmed  in 
Ashley  V.  Ryan.  15,1  U,  S,  536.  8  O.  F.  D.  SI5>  ;  State,  en  rel„  v. 
Railway.  1  O.  C.  C  (N.  S.l  145,  14  O.  C.  D.  6IW:  Railway  v.  Rail- 
way, 6  O.  C.  C.  (N.  S.")  5-17,  15  O.  C  D.  705 :  Railroad  v.  Railway, 
1  O.  N,  P,  (N.  S.l  577,  15  O.  D,  (N.  P.)  796. 

Two  railroad  companies  owninR  lines  of  railroad  connected 
onlv  by  other  railroads  which  such  companies  hold  b];  lease,  are  not 
authorized  to  become  consolidated  into  one  corporation,  under  this 
-lection :    Slate  v.  Vanderbilt,  37  O,  S.  590. 

The  lines  of  two  railroad  companies  which  are  in  their  Renera] 
features  i>ara11el  and  competing,  can  not  be  connected  for  the  car- 
riage of  freiRht  and  passengers  over  both  "continuously,"  within  the 
meaninji  of  this  section ;  and  hence  such  companies  can  not  become 
consolidated  into  one  corporation  under  this  section ;  State  v.  Van- 
derbilt, 87  O.  S.  590. 

Two  railways  which  are  connected  by  the  lines  of  a  union 
railway  which  is  owned  in  part  by  each  of  the  parties  to  the  con- 
solidation, may  consolidate:  Burke  v.  Railway,  10  Dec.  Rep.  525, 
22  Bull.  11. 

After  consolidation  is  completed  by  filing  a  certificate  with  the 
secretary  of  state,  the  new  corporation  thereby  created  can  succeed 
to  the  rights,  powers,  and  franchises  of  the  oritjinal  corporatioij 
only  by  operation  of  the  statute,  which  provides  for  such  succession 
only  upon  the  election  of  the  first  board  of  directors  of  the  neiy 
corporation:  Railroad  v.  Brown.  26  O.  S.  22?t. 
(616} 
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A  new  cor^ration  in  an  action  on  a  subscription  to  the  capital 
stock  of  the  original  corporations,  must  show  its  succession  to  the 
rights  of  its  predecessors  upon  an  election  of  a  board  of  its  own 
directors  :     Railroad  v.  Brown,  26  O.  S.  223. 

The  elTect  of  the  Ohio  consolidation  act  is  to  merge  the  old 
companies  into  the  new  one,  which  takes  their  place,  succeeds  to 
their  property  and  assumes  their  liabilities:  Railway  v.  Ham,  114 
U.  S.  687. 

A  corporation  formed  by  the  consolidation  of  two  or  more 
companies  holds  its  property  acquired  by  such  consolidation  in  its 
own  right,  and  not  in  trust  for  the  constituent  companies ;  and  ac- 
cordingly the  remedy  to  enforce  such  debt  is  by  execution  and  judc- 
ment  againSt  the  new  corporation  and  not  by  creditors'  bill: 
Greene  v.  Railway,  fS  O.  S.  67.  Consolidated  railroad  companies, 
organiieif  in  pursuance  of  the  act  of  April  10,  1856  (53  v.  143)  are 
corporations  formed  under  a  general  law,  within  the  meaning  No. 
2,  Art.  Xin,  of  the  constitution  of  1851,  and  as  such  are  subject 
to  the  limitations  and  reservations  contained  in  that  section,  and 
in  No.  2,  Art.  I,  of  that  instrument,  and  the  general  assembly  has 
power  to  alter  and  regulate  rates  of  fare  chargeable  by  such  com- 
panies :  Shields  v.  State,  26  O.  S.  86  (affirmed  in  Shields  v.  State, 
95  U.  S.  319,  4  O.  F.  D.  471). 

This  case  was  affirmed  by  the  supreme  court  of  the  United 
States  in  Shields  v.  State,  95  U.  S.  319,  4  O,  F.  D.  471,  upon  the 
ground  that  the  consolidation  of  two  or  more  corporations  under 
the  Ohio  statutes  operates  as  a  dissolution  of  the  original  corpora- 
tions on  the  ground  of  a  new  corporation,  the  powers  and  fran- 
chises of  which,  by  the  provision  of  Art.  I,  No,  2,  of  the  Ohio 
constitution,  may  be  altered,  revoked  or  repealed ;  and  accordingly 
a  subsequent  statute  prescribing  the  rates  which  such  new  corpora- 
tion may  charge,  does  not  impair  the  obligation  of  contract,  al- 
though such  .statute  could  not  have  been  enforced  as  against  one 
of  the  original  corporations  if  it  had  continued  to  exist  as  such. 

Consolidation  does  not  discharge  the  lien  of  a  duty  recorded 
mortgage;  even  if  it  is  not  known  by  either  the  original  corpora- 
tion or  the  new  corporation  that  bonds  secured  by  mortage  are 
outstanding.     Railway  v.  Lynde,  55  O.  S.  23. 

The  property  of  the  new  corporation  is  not  subject  to  any 
lien  in  favor  of  bonds  b^  one  of  the  component  companies,  issued 
after  the  statute  authorizing  the  consolidation,  unsecured  by  any 
mortgage  or  lien  before  consolidation,  and  the  holders  of  which 
have  not  exchanged  or  offered  to  exchange  them  for  bonds  of  the 
consolidated  company  before  the  proceedings  for  foreclosure :  Rail- 
way V.  Ham,  114  U.  S.  587. 

It  is  a  condition  precedent  to  the  right  to  enter  into  an  agree- 
ment for  consolidation  that  the  lines  of  road  of  the  contracting 
corporations  be  first  made,  or  be  in  process  of  construction  (see 
G.  C.  9026)  ;  and  a  conditional  subscriber,  who  had  no  knowledge 
of  the  progress  of  consolidation,  and  in  no  way  contributed  thereto, 
may,  in  an  action  by  the  new  com()any  as  successor  to  the  old,  to 
recover  the  amount  of  his  subscription,  dispute  the  corporate  exist- 
ence of  the  plaintiff  on  the  ground  that  at  the  date  of  the  agree- 
ment to  consolidate,  the  road  of  the  company,  to  the  stock  of  which 
he  had  subscribed,  was  neither  made  nor  in  process  of  construction ; 
Railroad  v.  Stout,  26  O.  S.  241. 

That  a  railway  which  has  not  been  constructed  and  is  not  in 
the  process  of  constructions,  can  not  consolidate,  see,  also.  Trust 
Co.  V.  Railway.  9  Dee.  Rep.  773,  17  Bull.  175. 

Where  railroad  companies  consolidated,  the  new  corporation 
thereby  created  may  perform  the  conditions  named  in  subscription 
to  the  capital  stock  of  the  original  companies,  and  it  may  also,  by 
performance  of  the  conditions,  accept  a  continuing  conditional  offer 
to  subscribe  such  stock:     Railroad  v.  Stout,  26  O.  S.  341. 

Where  a  general  requisition  is  duly  made  by  a  railroad  com- 
pany during  the  pendency  of  consolidation  proceedings,  for  the 
payment  of  subscrijitions  to  its  capital  stock  in  monthly  instaJlnfents, 
and  the  consolidation  becomes  complete  before  all  "Uie  iiutallmcqt!!  . 
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are  due,  such  requisition  will  continue  in  force  for  the  benefit  of 
the  consolidated  company,  provided  an  officer  authciied  to  receive 
such  payments  be  continued  at  the  place  named  in  the  call. 

Such  requisition  applies  to  conditional  subscriptions  as  soon 
as  the  condition  is  performed,  and  to  suhseiiuent  subscriptions  made 
before  consolidation  is  complete,  as  well  as  to  subscriptioiis  abso- 
lu(e  at  the  date  of  the  call:    Railroad  v.  Stout,  26  O.  S.  241. 

Corporations  who  are  parties  to  an  agreement  to  consolidate, 
continue  in  the  full  enjoyment  of  their  powers  and  franchises,  re- 
spectively, and  mav  accept  subscriptions  to  their  capital  stock  at  any 
time  before  consolidation  is  consummated  by  liling  the  agreement 
of  consolidation  with  the  secretary  of  state :  Railroad  v.  Brown, 
26  O.  S.  223. 

Subscriptions  to  the  capital  stock  of  such  corporations  are  to 
be  construed  with  reference  to  consolidation  statutes  in  force,  and 
subscribers  are  bound  thereby  as  if  the  statutes  were  part  of  the 
contract  of  subscription.  A  person  who  becomes  a  subscriber  to 
such  stock  during  the  progress  of  consolidation,  is  to  be  regarded 
as  a  stockholder  within  the  meaning  of  G.  C.  9034:  Railroad  v. 
Brown,  26  O.  S.  223. 

It  is  the  duty  of  the  company  proposing  to  consolidate  to  ascer- 
tain who,  if  any,  of  its  stockholders  refuse  to  so  convert  their  stock, 
and  to  cause  the  value  of  the  stock  of  any  who  refuse,  to  be  as- 
certained and  paid,  before  the  consolidation  takes  effect ;  Railway 
V.  Garrett.  50  O,  S.  405, 

The  corporations  which  consolidate  may  by  mutual  agreement 
fix  the  number  of  shares  of  the  consolidated  corporation,  Ihe  amount 
of  each  share:  and  they  may  determine  how  many  shares  shall  be 
preferred  and  how  many  common  slock :  Burke  v.  Railway,  10  Dec. 
Rep.  525,  32  Bull.  11. 

Section  9026.     A  company  organized  in  this  state  for  con»iid«tiMi 
the  purpose  of  constructing,  owning  and  operating  a  line  ^nd^fmlS 
of  railway,  or  whose  line  of  road  is  made  or  is  in  process  eomjiBnies. 
of  construction  to  the  boundary  line  of  this  state,  or  to 
a  point  either  in  or  out  of  the  state,  may  consolidate  its 
capital  stock  with  that  of  a  company  in  an  adjoining  state, 
organized  for  a  like  purpose,  whose  line  of  road  has  been 
projected,  constnicted  or  is' in  process  of  construction  to 
the  same  point,  when  the  roads  so  united  and  constructed 
will  form  a  continuous  line  for  the  passage  of  cars.    Roads 
running  or  to  be  constructed  to  the  bank  of  a  river  which 
is  not  bridged,  or  to  the  tracks  and  property  of  a  union 
depot  company,  the  use  of  which  is  enjoyed  by  either  of 
the  companies  so  proposed  to  be  consolidated,  shall  be  held 
to  be  continuous  under  this  section.     (R.  S.  §  3380.) 

For  the  subject  of  consolidation,  see,  also,  G.  C.  9025. 

Cited :  Trust  Co,  v.  Railway.  67  Fed.  49,  9  O,  F,  D.  230. 

Generat  Code  176,  et  seq,,  apply  to  a  consolidation  between  an 
Ohio  corporation  and  a  corporation  formed  under  the  laws  of  an- 
other state,  as  well  as  to  a  consolidation  between  two  or  more 
Ohio  corporations :  Ashley  v.  Ryan,  49  O.  S,  504  (affirmed.  Ashley 
V.  Ryan.  15.1  U,  S-  Am.  8  O.  F.  D.  215). 

When  two  or  more  railroad  companies  are  consolidated  under 
the  Ohio  statutes  the  old  companies  are  dissolved,  and  all  the  pow- 
ers and  franchises  of  the  new  company  which  is  thereby  formed 
are  derived  from  the  consolidation  statute,  and  are  subject  to  be 
altered,  revoked  or  repeald  by  the  general  assembly :  Shields  v. 
Ohio,  ai  U,  S,  (5  Otto')  119,  4  O.  F.  D,  (affirming  Shield  v. 
State.  26  O.  S.  fi61. 
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company  is  formed  by  extinguishins  oi  the  old:  Ashley  v  Ryan, 
49  6.  S.  50*  {affirmed,  Ashley  v.  Ryan,  153  U.  S.  436,  8  0.  K.  D. 
218). 

In  1862  the  Toledo  &  Wabash  Railway  Company,  formed  by 
the  consolidation  of  a  road  in  this  state  with  one  in  the  sUte  of 
Indiana,  issued  |600,(IO(>  of  what  were  termed  convertible  equip- 
ment bonds,  payable  in  1883  and  bearing  interest  at  the  rate  of 
seven  per  cent,  payable  semiannually.  It  operated  its  road  until 
lt<l>5,  when  it  consolidated  with  certain  roads  in  the  state  of  Illi- 
nois, the  new  company  being  called  the  Toledo,  Wabash  and  West- 
em  Railway  Company.  Il  was  stipulated  in  the  agreement,  form* 
ing  the  basis  of  the  consolidation,  that  these  equipment  bonds  should 
be  "prolccted"  by  the  new  company,  at  their  maturity.  In  1873 
the  last  named  company,  continuing  to  own  and  operate  its  road, 
issued  certain  bonds,  amounting  to  $o,000,00U,  and  secured  the  same 
by  mortgage  upon  all  its  property.  Under  proceedings  begun  in 
18T5  for  the  foreclosure  of  this  mortgage  in  the  courts  of  Ohio. 
Indiana  and  llhnois,  the  road  was  sold  in  18TT  to  one  Ellis  and  two 
others  associated  with  him,  it  being  specially  provided  in  the  de- 
cree rendered  in  the  court  of  this  state,  the  common  pleas  of  Lucas 
county,  that  the  sale  should  be  made  ''without  prejudice  to  any 
claim  which  may  be  made  by  the  holders"  of  the  above  named 
equipment  bonds.  The  owner  of  the  road  at  the  commencement 
of  this  suit.  The  Wabash,  St.  Louis  &  Pacific  Railway  Company, 
derives  its  title  from  Ellis  and  his  associates.  It  was  held  that  un- 
der the  statute  of  this  slate  in  force  at  the  time  the  Toledo,  Wa- 
bash &  Western  Railway  Company  was  formed  by  consolidation 
(  I.  S.  &  C.  327),  and  the  stipulation  in  the  agreement  that  these 
equipment  bonds  should  be  protected  by  the  new  company,  the 
holders  of  these  bonds  acquired  the  right  to  require  the  property 
of  the  company  that  issued  them  to  be  apphed  to  their  payment; 
and,  the  consolidatiou  and  the  agreement  being  matter  of  public 
record,  the  right  is  available  against  all  persons  deriving  title  from 
the  consolidated  company  :  Compton  v.  Railway,  45  O.  S.  592. 

It  is  a  condition  precedent  to  the  right  to  enter  into  a  joint 
agreement  for  consolidation  that  the  lines  of  road  of  the  con- 
tracting corporations  be  first  made,  or  be  in  process  of  construc- 
tion ;  and  a  conditional  subscriber,  who  had  no  knowledge  of  the 
progress  of  consolidation  and  in  no  way  contributed  thereto,  may, 
111  an  action  by  the  new  company  as  succei^sor  to  the  old,  to  recover 
the  amount  of  his  subscription,  dispute  the  corporate  existence  of 
the  plaintiff,  on  the  ground  that,  at  the  date  of  the  agreement  to 
consolidate,  the  road  of  the  company,  to  whose  stock  he  so  sub- 
scribed, was  neither  made  nor  in  process  of  construction:  Railway 
V.  Stout,  26  O.  S.  241. 

The  expression  "and  company  in  an  adjoining  state"  applies 
to  a  railway  corporation  which  operates  a  line  in  an  adjoining  state 
although  such  corporation  is  incorporated  under  the  laws  of  a  state 
which  is  not  adjoining:  Adelberi  College  v.  Railway, '3  O.  N.  P. 
1,^.  5  O.  D.  (N.  P.)  14:  see,  to  the  same  effect,  Trust  Co,  v.  Rail- 
road. 82  Fed.  &12,  13  O.  F.  D.  539. 

Such  corporations  are  at  least  de  facto  corporations;  and  per- 
sons who  have  dealt  with  them  as  valid  corporations  can  not  sub- 
sequently attack  their  existence  in  a  collateral  proceeding :  Adel- 
bert  College  v.  Railway.  3  O.  N.  P.  16.  5  0.  D.  (N.  P.)  14;  Trust 
Co,  V.  Railroad,  82  Fed.  642.  13  O.  F.  D.  539. 

This  section  authorizes  the  consolidation  in  one  proceeding  of 
corporations  formed  under  the  laws  of  Ohio.  Indiana,  and  Illinois, 
respectively :   Railway  v.  Trust  Co.,  83  Fed.  642.  13  O.  F.   D.  86, 

Section  9027.  A  railroad  company  formed  by  the 
consolidation  of  a  company  or  companies  of  this  state,  with 
.  a  comoany  or  companies  of  another  state,  or  states,  may 
make  a  further  consoli'lation  with  a  company  or  companies 
of  another  state  or  states  owning  continuous,  connected. 
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but  not  parallel  or  competing  lines.  The  constituent  com- 
panies may  fix  by  the  agreement  for  consolidation  the  terms 
and  conditions  upon  which  it  ia  to  be  made,  which  terms 
and  conditions  may  include  the  payment  or  retirement  of 
'  the  preferred  stock  of  either  or  any  of  the  constituent  com- 
panies, if  they  have  such.  ,  If  the  new  company  issue  pre- 
ferred stock,  the  par  value  of  the  shares  thereof  may  be 
fixed  by  the  agreement  of  consolidation,  or  by  the  reso- 
lution for  the  issue  thereof  without  regard  to  the  par  value 
of  shares  of  the  common  stock  of  such  company.  (R.  S. 
§  3380a.) 

Cited:  Adelbert  College  v.  Railway.  3  O.  N,  P.  15,  5  O.  D. 
(N.  P.)  14. 

The  words  "payment"  and  "retirement"  are  said  to  be  equiva- 
lent terms:  Mannington  v.  Railway,  8  O.  L.  E.  451, 

Section  9028.     Consolidation  shall  be  made  under  the   Proceeding* 
conditions  and  restrictions  following.:  ioiwli^n?" 

1.  The  directors  of  the  several  companies  may  enter 
into  a  joint  agreement,  under  the  corporate  seal  of  each 
company,  for  the  consolidation  of  the  companies,  prescrib- 
ing the  terms  and  conditions  thereof,  the  mode  of  carrying 
it  into  effect,  the  name  of  the  new  company,  the  number  of 
directors  and  other  officers  thereof,  their  places  of  resi- 
dence, the  amount  of  the  capital  stock  of  the  new  company 
agreed  upon,  the  number  of  shares  thereof,  the  amount  of 
each  share,  and  the  manner  of  converting  the  capital  stock 
of  each  constituent  company  into  that  of  the  new  company, 
with  such  other  details  as  they  deem  necessary  to  perfect  the 
new  organization  and  consolidation  of  the  companies. 

2.  The  agreement  shall  be  submitted  to  the  stockhold- 
ers of  each  of  the  companies,  at  a  meeting  thereof  called 
separately  for  the  purpose  of  taking  it  into  consideration. 
Due  notice  of  the  time  and  place  of  holding  such  meeting. 
and  the  object  thereof,  shall  be  given  by  written  or  printed 
notices  addressed  to  each  of  the  persons  in  whose  names  the 
capital  stock  of  the  companies 'stand  on  the  books  thereof, 
and  by  a  like  notice  published  in  some  newspaper  in  the 
city  or  village  where  such  company  has  its  principal  office 
or  place  of  business.  But  if  all  the  stockholders  are  pres- 
ent at  such  meeting,  in  person  or  by  proxy,  such  notice  may 
be  waived  in  writing.  At  the  meeting  of  stockholders  the 
agreement  of  the  directors  shall  be  considered,  and  a  vote 
by  ballot  taken  for  its  adoption  or  rejection.  Each  share 
of  stock  on  which  all  the  installments  called  for  by  the  board 
of  directors  are  paid,  shall  entitle  the  holder  thereof  to  one 
vote.  Ballots  shall  be  cast  in  person  or  by  proxy.  Iftwo- 
thirds  of  all  the  votes  cast  are  for  the  adoption  of  the 
agreement,  that  fact  shall  be  certified  thereon  by  the  secre- 
tary of  each  of  the  companies,  and  the  agreement  so 
adopted,  or  a  certified  copy  thereof  shall  be  filed  in  the 
office  of  the  secretary  of  state.  Al!  consolidation  agree- 
ments heretofore  entered  into  and  ratified  by  such  com- 
panies substantiallv  in  manner  as  in  this  section  prescribed,        ^-.  , 
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shall  be  as  valid  as  if  entered  into  and  ratified  by  virtue  of 
this  section.     (R.  S.  §  3381.) 

Cited  r  Fuller  v.  Railway.  8  O.  N.  P.  605.  II  O.  D.  {N.  P.) 
574;  Horsfman  v.  Railway,  12  O.  D,  (N.  P.)  769. 

This  section  applies  to  the  consolidation  of  a  corporation 
formed  under  the  laws  of  Ohio  with  one  formed  under  the  laws 
of  another  state:  Ashley  v.  Ryan.  49  O.  S.  504  (affirmed.  Ashley 
V.  Ryan.  153  U.  S.  436,  8  O.  F.  D.  215), 

Under  this  section  it  is  lawful  for  such  directors  to  agree, 
as  part  of  the  terms  and  conditions  of  the  proposed  consolidation, 
that  the  constituent  companies  shall  come  into  the  consolidated  com* 
pany  free  from  deht.  and  that  of  the  stock  apportioned  to  one  of 
the  constituent  companies  enough  shall  be  sold  to  pay  the  floating 
indebtedness  of  thai  company,  and  the  remainder  distributed  among 
the  holders  of  Ihe  preferred  and  common  stock  of  such  company 
in  proportion  to  the  relative  value  of  such  preferred  and  common 
stock:  Railway  v.  Bank,  68  O,  S.  582  {reversing  Railway  v.  Bank, 
22  O.  C.  C.  165,  12  0.  C  D.  269), 

Where  the  directors  of  two  constitutent  companies  made  it 
a  part  of  the  terms  and  conditions  of  the  consolidation  that,  as  to 
all  property  matters  between  the  two'  companies  which  were  not 
specifically  adjusted  in  the  agreement  of  consolidation,  they  should 
"be  adjusted  pursuant  to  a  memorandum  of  agreement  entered  into 
by  the  holders  of  more  than  a  majority  of  the  stock  of  said  con- 
stitutent companies,"  previously  entered  into,  such  agreement  by 
the  stockholders  was  thereby  made  part  of  the  consolidation  agree- 
ment, and  stockholders,  who  sif^ncd  the  latter  agreement  as  di- 
rectors, must  be  held  to  be  cogniiant  of,  and  to  have  assented  to 
the  said  agreement  by  the  stockholders,  and  they  and  those  claim- 
ing under  and  through  them  are  bound  by  a  distribution  of  stock 
which  was  made  in  pursuance  of  such  stockholders'  agreement  and 
such  directors'  agreement  tor  consolidation :  Railway  v.  Bank,  68 
O.  S.  582  (reversing  Railway  v.  Bank.  22  0.  C.  C.  165  12  O.  C. 
D.  269). 

A  person  who  holds  shares  of  stock  in  pledge,  although  the 
shares  are  assigned  in  blank  by  the  registered  owner,  does  not  be- 
come a  stockholder  until  the  shares  are  transferred  to  him  on  the 
books  of  the  corporation,  and  a  mere  pledgee,  who  has  not  be- 
come a  registered  stockholder,  is  not  entitled  to  participate  in.  or 
to  be  notified  of.  the  proceedings  to  effect  a  consolidation  of  two 
or  more  companies:  Railway  v.  Bank,  68  O.  S.  5822  freversing 
Railway  v.  Bank,  22  O.  C.  C."l6^  12  O.  C  D.  269). 

A  failure  to  make  a  demand  before  the  proposed  consoli- 
dated company  acquires  the  status  of  an  incorporated  company  un- 
der the  laws  of  Ohio,  by  filinn  a  copy  of  the  ratified  agreement  of 
consolidation  with  the  secretary  of  state,  or  a  failure  to  make  an 
attempt  to  ^ree  with  the  company  as  to  the  value  of  his  stock. 
does  not  defeat  the  right  of  a  stockholder  refusing  to  convert  his 
stock  to  he  paid  its  value  :     Railway  v.  Garrett.  50  O.  S.  405. 

It  is  the  duty  of  the  company  proposing  to  consolidate  to  as- 
certain who.  if  any.  of  its  stockholders  refuse  to  so  convert  their 
stock,  and  to  cause  the  value  of  the  stock  of  any  who  refuse  to  be 
ascertained  and  paid  "before  the  consolidation  takes  effect":  Rail- 
way V.  Garrett,  50  O.  S.  405. 

A  railway  corporation  which  had  issued  bonds  consolidated 
with  another  railway  corporation  under  a  contract  whereby  the  new 
corporation  was  to  "protect''  such  bonds.  Subsequently  the  new 
corporation  issued  bonds,  and  the  road  was  sold  under  foreclosure 
proceedings,  which  were  brought  after  default  in  the  latter  series 
of  bonds,  and  the  decree  in  such  foreclosure  proceedings  provided 
that  it  was  made  without  preiudice  to  prior  liens.  Under  such 
circumstances  the  holders  of  the  fir't  series  of  bonds  could  have 
ihe  properly  of  the  corporation  which  issued  them  subjected  to 
the  payment  (hereof:  Compton  v.  Railway,  45  O.  S.  592,      -^  , 
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A  certificate  made  by  the  directors  of  the  consolidating  cor- 
poration Is  fatally  defective  it  it  fails  to  show  the  place  of  residence 
of  the  directors  of  ihe  new  corporation:  State  v.  Vanderbilt,  37 
O.  S.  590. 

In  an  action  to  prevent  the  consolidation  of  railroad  compan- 
ies, the  election  of  directors  for  the  new  company,  at  a  meeting 
of  the  stockholders,  held  under  G.  C.  9037,  wil!  not  justify  such  an 
appointment  against  either  of  the  companies  on  the  ground  that 
part  of  the  stockholders  participating  in  the  meeting  have  been  in- 
hibited from  so  doing  by  injunction:  Railway  v.  Jewett,  37  O. 
S.  649. 

A  preliminary  agreement  for  consolidation  is  merged  in  the 
final  consolidation  proceedings,  and  does  not  of  itself  determine 
the  rights  of  the  parties  if  not  carried  into  the  subsequent  consoli- 
dation proceedings:  Robinson  v.  Railway,  13  O.  D.  (N,  P.)  1, 

The  original  corporations  are  said  to  be  dissolved  by  consoli- 
dation except  as  far  as  they  are  kept  in  existence  for  the  purpose 
of  preserving  liens  upon  tneir  property :  Robinson  v.  Railway,  5 
O.  N.  P.  293,  7  0.  D.  (N.  P.)  312. 

The  lines  of  two  or  more  railway  companies  which  are  not, 
in  their  general  features  parallel,  may  consolidate  into  one  cor- 
poration: Burke  v.  Railway,  10  Dec.  Rep.  525,  22  Bull.  11. 

The  consolidating  corporation  may  by  agreement  fix  the  num- 
ber of  shares  of  slock  of  the  new  corporation,  the  amount  thereof, 
and  what  proportion  shall  be  common  and  what  proportion  shall  be 
preferred  stock;   Burke  v.   Railway,   10  Dec.  Rep.  525,  22  Bull,   H. 

In  an  action  to  foreclose  a  mortgage  secured  by  bonds  of  a 
consolidated  railway  corporation  of  Ohio  and  Michigan,  where  from 
time  to  time  the  corporation  has  exercised  its  franchise  as  a  con- 
solidated corporation  without  objection  'from  the  state  or  its  stock- 
holders, both  the  de  facto  corporation  and  its  stockholders  are 
estopped  to  assent  to  its  unauthorized  existence  to  avoid  the  bonds ; 
Trust  Co.  V.  Railway,  67  Fed.  49.  9  O.  F.  D-  230. 

Parties  to  an  agreement  to  consolidate  continue  in  the  full 
enjoyment  of  their  powers  and  franchises,  respectively,  and  may 
accept  subscriptions  to  their  capital  stock  at  any  time  before  con- 
solidation is  con.summatcd  by  filing  the  agreement  of  consolida- 
tion with  the  secretary  of  state:  Railroad  v.  Brown,  26  O.  S.  223. 

Subscriptions  to  the  capital  stock  of  corporations  are  to  be 
construed  with  reference  to  consolidation  statutes  in  force,  and  sub- 
scribers are  boimd  thereby  as  if  the  statutes  were  part  of  the  con- 
tract of  subscription;  Railroad  v.   Brown,  26  O.  S.  223. 

A  person  who  becomes  a  subscriber  to  stock  during  the  prwj- 
ress  of  consolidation  is  to  be  regarded  as  a  stockholder  within  the 
meaning  of  G.  C.  9034 :  Railroad  v.  Brown.  26  O,  S.  223. 

The  new  consolidated  company,  in  an  action  for  moneydue 
on  subscriptions  to  the  capital  stock  of  the  original  corporations, 
must  show  that  it  has  succeeded  to  the  rights  of  its  predecessors 
upon  an  election  of  a  board  of  its  own  directors ;  Railroad  v.  Brown, 
26  0.  S.  223., 

An  election  of  a  board  of  directors  of  a  consolidated  corpora- 
tion is  not  authorized  by  statute  before  the  consolidation  js  per- 
fected by  filing  with  the  secretary  of  state  the  certificate  required  by 
law ;  Railroad  v.  Brown.  26  O.  S.  223, 

Section  9029.  When  the  agreement  is  made  and  per- 
fected, as  provided  in  the  next  preceding  section,  and  it  or  ■maaeiM  ta 
a  copy  thereof  filed  with  the  secretary  of  state,  the  several  "n^'W"!*- 
companies  parties  thereto  shall  be  deemed  and  taken  to 
be  one  company,  possessing  within  this  state  all  the  rights, 
privileges,  and  franchises,  and  subject  to  all  the  restric- 
tions, disabilities,  and  duties,  of  a  railroad  company.     (R. 
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Fees  for  consolidation,  see  G.  C.  176. 

Cited:  Horstman  v.  Railway,  12  O.  D.  (N.  P.)  762;  Ashley 
V,  Ryan,  153  U.  S,  436,  8  0,  F.  D.  215  (affirming  Ashley  v,  Ryan, 
49  O.  S.  504)  ;  Trust  Co.  v.  Railway,  67  Fed.  49,  9  O.  F.  D.  230. 

A  failure  to  make  a  demand  before  the  proposed  consolidated 
company  acquires  the  status  of  an  incorporated  company  under 
the  laws  of  Ofiio,  by  filing  a  copy  of  the  ratified  agreement  of  con- 
solidation with  the  secrefary  of  state  or  a  failure  to  make  an 
attempt  to  agree  with  the  company  as  to  the  value  of  his  stock, 
does  not  defeat  the  ri"ht  of  a  stockholder  refusing  to  convert  his 
stock  to  be  paid  its  value :  Railway  v.  Garrett,  50  O.  S.  405. 

It  is  the  duly  of  the  company  proposing  to  consolidate  to 
ascertain  who,  if  any,  of  its  stockno'ders,  refuse  to  so  convert 
their  stock,  and  to  cause  the  value  of  the  slock  of  any  who  refuse 
to  be  ascertained  and  paid  "before  the  consolidation  takes  effect"; 
Railway  v.  Garrett,  50  O.  S.  405. 

The  consolidating  corporation  is  formed  by  extiriKuishing  the 
former  corporations;  Ashley  v.  Ryan,  49  0.  S.  504  (affirmed,  Ash- 
ley V.  Ryan,  163  U.  S.  436,  8  O,  F.  D.  215)  ;  see,  to  the  same  effect. 
Railway  V,  Garrett,  50  O.  S.  405. 

A  new  corporation  takes  the  place  of  the  original  corporations, 
succeeds  to  their  property  rights,  and  also  to  their  liabilities ;  Rail- 
road V.  Ham.,  114  U.  S.  587. 

A  state  may  impose  any  condition  it  deems  proper  on  per- 
mitting a  foreign  corporation  to  become  one  of  the  constituent 
elements  of  a  con.solidated  corporation,  organized  under  its  law, 
and  the  acceptance  of  the  franchise  implies  a  submission  to  the  con- 
ditions: Ashley  v.  Ryan.  153  U.  S.  436,  8  O,  F.  D.  215  (affirming 
Ashley  v.  Ryan,  49  O.  S.  504). 

It  is  not  the  impairment  of  the  obligalinn  of  a  contract  if  the 
general  assembly  prescribes  the  rates  for  transportation  of  pas- 
sengers by  the  new  company,  even  though  one  of  the  original  com- 
panies was,  prior  to  the  adoption  of  the  constitution,  organized 
under  a  charter  which  imposed  no  limitation  as  to  such  rates : 
Shields  v.-  Ohio,  95  U.  S.  (5  Otto)  319.  4  O.  F.  D.  471  (affirming 
Shields  V.  State.  26  O,  S.  86), 

Where  two  or  more  companies  are  consolidated  under  the 
Ohio  statutes,  the  old  companies  are  dissolved  and  all  the  powers 
and  franchises  of  the  new  company  thereby  formed  are  derived 
from  that  statute  and  subject  to  be  altered,  revoked  or  repealed 
by  the  general  assembly :  Shields  v.  Ohio.  95  U.  S.  (5  Otto)  319,  4 
O.  F.  D.  471  (affirming  Shields  v.  State,  96  O.  S.  86). 

The  imposition  of  a  fee  for  filing  articles  of  consolidation 
between  a  railway  corporation  organized  under  the  laws  of  Ohio 
and  a  railway  corporation  organized  under  the  laws  of  another 
state  is  not  a  tax  on  interstate  cormnerce,  although  the  railway 
owned  by  such  consolidated  corporation  extends  from  one  state 
into  another:  Ashley  v.  Ryan,  49  O.  S.  504  (affirmed  in  Ashley 
V.  Ryan.  153  U.  S.  436.  8  O.  F.  D.  215). 

The  agreement  of  consolidation  and  the  record  of  the  mort- 
gage given  hy  one  of  the  consolidated  companies  constitute  notice 
to  the  world  at  large  of  the  lien  of  such  mortgage  upon  the  prop- 
erty of  such  original  corporation :  Compton  v.  Railway,  45  0.  5. 
592. 

Where  a  defendant  railroad  company  is  a  corporation,  con- 
solidated under  the  statutes  of  several  states,  includmg  this  state, 
and  its  road  extends  into  several  states,  it  was  held  that  its  acts 
of  injurious  discrimination  committed  or  threatened  in  this  state 
to  the  business  of  shippers,  either  here  or  along  the  line  of  its 
railroad,  may  be  enjoined  by  the  courts  of  this  state;  Scofield  v. 
Railway,  43  O.  S.   571. 

Subscriptions  to  the  capital  stock  of  corporations  are  to  be 
construed  with  reference  to  consolidation  statutes  in  force  and  sub- 
bribers  are  bound  thereby  as  if  the  statutes  were  part  of  the  con- 
tract of  subscription  :  Railroad  v.  Brown,  26  O.  S,  223. 

With  reference  to  a  liability  of  one  of  the  original  corpora- 
tions, such  original  corporation  may  be  regarded  as  i :-'—  •" 
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exiitence,  or  such  liability  may  be  prosecuted  agaiast  the  new  cor- 
poration which  took  the  property  of  the  original  corporation  charged 
with  the  payment  of  its  debts:  Railway  v.  Garrett,  50  O.  S.  405. 

Section  9030,     A  ctq)y  of  the  agreement  and  act  of   Eff„t  of 
consolidation,  duly  certified  by  the  secretary  of  state,  shall  «g™«ment  of 
be  received  in  the  courts  of  this  state  as  prima  lacie  evi-   ai  evidenM. 
dence  of  the  existence  of  the  several  companies  parties  to 
it,  prior  to  and  at  the  time  of  the  execution  of  the  agree- 
ment, of  the  consolidation  of  the  companies,  as  specified 
in  the  agreement,  that  such  consolidation  was  authorized  by 
tlie  laws  of  the  several  states  within  which  the  several  com- 
panies were  chartered,  and  into  which  the  consolidated  road 
extends,   and  of  all  the   facts,  statements,  and   covenants 
set   forth  and   recited  in  the  agreement  and  act  of  con- 
solidation,  and   in   the   certificate  endorsed   thereon,     (R. 
S.  §  3391.) 

Section  9031.  If  the  agreement  for  the  consolidation  Defecu  in 
of  railroad  companies  heretofore  filed  in  the  office  of  the  ^"""JJ^^" 
secretary  of  state  is  defective  by  reason  of  the  omission  of  '*^''"°"' 
a  statement  either  of  the  number  of  the  directors  or  other 
officers,  or  their  places  of  residence,  or  the  number  of  shares 
of  capital  stock  as  required  in  such  agreement  by  the  laws 
of  this  state,  such  defect  may  be  cured  by  filing  in  the  office 
of  the  secretary  of  state  a  certificate  signed  by  the  president 
and  the  secretary  of  the  consolidated  company  named  in 
such  agreement  under  its  corporate  seal,  setting  forth  the 
omitted  statements,  which  shall  thereupon  be  considered  a 
part  of  the  agreement  of  consolidation,  the  same  as  if 
originally  incorporated  therein,  and  such  agreement  and  all 
rights,  remedies,  powers,  duties,  and  acts  thereunder  be 
construed  accordingly.  Such  agreement  and  certificate  and 
copies  thereof,  duly  certified  by  the  secretary  of  state,  shall 
be  held  and  received  in  all  courts  and  other  places  as  con- 
stituting the  agreement  of  the  consolidation  of  such  com- 
panies to  all  intents  and  purposes,  as  if  no  such  omission 
or  defect  had  ever  existed  in  such  agreement.     {79  v.  126 

§■■) 

Section  9032,  If  the  agreement  or  certified  copy  thereof  cuHnf  de- 
for  the  consolidation  of  railroad  companies,  heretofore  filed   JS^S^^* 
in  the  office  of  the  secretary  of  state,  is  defective  by  reason  .ment*. 
of  the  omission  of  a  statement  of  the  place  of  residence  of 
the  directors,  or  the  number  and  places  of  residence  of  the 
other  officers,  as  recjuired  in  such  agreement  by  the  laws 
of  this  state,  but  when  in  pursuance  of  such  ^reement  an 
election  of  directors  has  been  had,  and  other  officers  have 
been  elected  or  appointed,  all  such  defects  in  such  agree- 
ment, and  any  defect  in  the  certificates  thereon,  may  bt 
cured  by  filing  in  the  office  of  the  secretary  of  state  a 
copy  of  the  proceedings  of  the  election  duly  certified  by  the 
secretary  of  the  consolidated  company,  under  its  corporate 
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seal,  to  be  such  copy,  and  the  certificate  signed  by  the 
president  and  secretary  ot  the  conscriidated  company  under 

its  corporate  seal,  setting  out  the  respective  places  of  resi- 
dence of  the  directors  first  elected,  and  of  the  officers  first 
elected  or  appointed  at  the  time  they  were  so  elected  or  ap- 
pointed, which  shall  thereupon  be  considered  a  part  of  the 
agreement  of  consolidation  the  same  as  if  originally  incor-  . 
porated  therein.  Upon  filing  such  certified  copy  of  the  pro- 
ceedings and  certificate,  all  such  defects  existing  prior  to 
the  filing  of  such  certified  copy  of  the  proceedings  and  cer- 
tificate, shall  be  cured,  and  the  several  acts  of  such  com- 
pany shall  be  held  valid,  and  the  agreement  and  all  rights, 
remedies,  powers,  duties,  and  acts  thereunder  be  construed 
accordingly.  The  agreement,  proceedings  and  certificate, 
and  copies  tliereof,  duly  certified  by  the  secretary  of  state, 
shall  t^  held  and  received  in  all  courts  and  other  places 
as  constituting  the  agreement  of  consolidation  of  such 
companies,  to  all  intents  and  purposes  as  if  no  omisst(Ki 
ever  existed  in  such  agreement  or  the  certificate  thereto. 

Section  9033.  If  the  agreement  or  a  certified  copy 
thereof  for  the  consolidation  of  railroad  companies  here- 
tofore filed  in  the  office  of  the  secretary  of  state,  states  the 
number  of  shares  of  the  capital  stock  of  the  new  company, 
and  the  amount  of  each  share,  but  is  defective  by  reason  of 
the  omission  of  a  statement  of  the  amount  of  the  capital 
stock  of  the  new  ccwnpany  agreed  upon  as  required  by  the 
laws  of  this  state  in  such  agreement,  such  defect  may  be 
cured  by  filing  in  the  office  of  the  secretary  of  state  a  <^r- 
tificate  signed  by  the  secretary  of  such  consolidated  com- 
pany, under  its  corporate  seal,  setting  out  the  amount  of  the 
capital  stock  of  the  new  ccxnpany  agreed  upon,  which  shall 
be  ascertained  by  multiplying  the  number  of  shares  of 
capital  stock  named  in  the  agreement  by  the  amount  of 
each  share  named  in  the  agreement  in  dollars,  as  shown 
in  the  original  agreement  or  the  certified  copy  thereof  filed 
in  the  office  of  the  secretary  of  state,  and  which  certificate 
shall  thereupon  be  considered  a  part  of  the  agreement  of 
consolidation  the  same  as  if  originally  incorporated  therein. 
Upon  filing  such  certificate  such  defect  shall  be  cured  and 
such  consolidation  and  the  several  acts  of  the  company  shall 
be  held  valid,  and  the  agreement  and  all  rights,  remedies, 
powers,  duties,  and  acts  thereunder  be  construed  accord- 
ingly. Certified  copies  of  such  certificate  and  the  agree- 
ment of  consolidation,  <liily  certified  by  the  secretary  of 
state,  shall  be  held  and  received  in  all  courts  and  other 
places  as  constituting  the  agreement  of  consolidation  of  such 
companies,  to  all  intents  and  purposes,  as  if  no  omission 
or  defect  had  ever  existed  in  such  agreement.  (84.  v.  29 
§  I  a.) 

Section  9034.     A  stockholder  who  refuses  to  convert 

ro^^M        ^'^  stock  into  that  of  the  consolidated  company,  shall  be 
p^d  the  highest  market  value  of  such  stock  at  any  time 
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within  two  years  next  preceding  the  making  of  the  agree- 
ment for  consolidation  by  the  directors,  if,  previous  to  such 
consolidation,  he  so  requires.  If  a  stockholder  so  refusing 
to  consolidate,  and  the  board  of  directors  of  the  company 
desiring  to  consolidate,  can  not  agree  as  to  the  value  of 
such  stock,  the  parties  may  submit  the  question  to  arbi- 
tration, to  be  conducted  in  accordance  with  the  law  regu- 
lating arbitrations,  so  far  as  applicable,  by  three  disinter- 
ested persons,  to  be  appointed  upon  the  motion  of  either 
of  the  parties  by  the  judge  of  the  probate  court  of  the 
county  in  which  the  person  owning  the  stock  resides,  or, 
in  case  he  is  a  non-resident,  of  a  county  through  or  into 
which  the  road  passes,  then  in  the  county  in  which  the 
principal  office  of  the  company  is  kept.  If  the  person  so 
refusing  to  convert  his  stock  refuses  to  submit  the  ques- 
tion to  arbitration,  upon  the  application  of  either  of  the  com- 
panies desiring  to  consolidate,  the  probate  judge  shall  ap- 
point the  arbitrators.  They  shall  ascertain  the  value  of  the 
stock,  as  if  the  question  had  been  submitted  by  the  con- 
sent of  both  parties.  If  the  party  owning  the  stock  refuses 
to  receive  the  amount  awarded,  in  any  case,  the  company 
may  deposit  it  with  the  probate  court  of  the  county,  in 
.which  the  arbitration  is  held,  which  deposit  shall  authorize 
the  parties  to  proceed  to  consolidate  without  further  pay- 
ment to  such  stockholder.  But  if  the  agreement  of  Con- 
solidation provides  that  the  preferred  stock  of  the  con- 
solidated companies,  or  either  of  them  is  to  become  and  be 
the  preferred  stock  of  the  consolidated  company  upon  the 
terms  and  conditions  upon  which  it  was  issued,  then  this 
section  shall  not  apply  thereto.     (R,  S,  §  3388.) 

Cited :  Sherard  v.  Lindsay,  13  O.  C.  C.  S15,  7  O.  C.  D.  345. 

In  the  consolidation  of  railway  companies  under  the  statutes 
of  this  state,  a  stockholder  who  refuses  to  convert  his  stock  into 
that  of  the  consolidated  company,  may,  by  this  section,  compel  the 
submission  of  the  question  of  the  value  of  his  stock  the  arbitration 
of  three  disinterested  men,  to  be  appointed  by  the  judge  of  the  court 
of  common  please  of  the  proper  county ;  an  agreement  to  arbitrate 
between  him  and  the  company  is  not  required :  Railway  v.  Gar- 
rett. 50  O.  S,  405. 

Parties  to  an  agreement  to  consolidate  continue  in  the  full 
enjoyment  of  their  powers  and  franchises  respectively,  and  may  ac- 
cept  subscriptions   to   their  capital   stock   at   any   time   before   con- 


A  person  who  becomes  a  subscriber  during  the  progress  of 
consolidation  is  to  be  regarded  as  a  stockholder:  Railroad  v.  Brown, 
26  0.  S.  223. 

Section  9035.  In  cases  of  the  consolidation  of  rail- 
way corporations  of  this  with  those  of  another  state,  as  by 
law  provided  for,  the  provisions  of  the  next  preceding  sec- 
tion shall  apply  only  to  stockholders  in  Ohio  companies, 
and  not  to  those  of  a  foreign  corporation ;  it  being  the  in- 
tent to  have  their  rights  determined  by  the  law  of  the  states 
creating  them.  (R.  S.  §  3388a.) 
40    B.  OP  p.  9. 
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Notice  of  Section   9036.     In  all  such   cases  of  arbitration  tlie 

l^to^att*  P^''ty  desiring  it  must  give  the  opposite  party  at  least  ten 
days'  notice  of  his  intention  to  apply  to  the  judge  for  the 
appointment  of  arbitrators  which  notice  shall  be  served  in 
the  manner  provided  for  the  service  of  a  summons  and 
shall  specify  the  time  and  place  for  the  hearing  of  the  ap- 
plication. In  cases  of  non-residents  the  notice  shall  be  by 
publication,  for  four  consecutive  weeks,  in  some  news- 
paper printed  in  the  county.     {R.  S.  §  3390.) 


tion  of  three  disinterested  men,  to  be  appointed  by  tbe  judge  of  the 
court  of  common  please  of  the  proper  county;  an  asreetneni  lo 
arbitrate  between  him  and  the  company  is  not  required  :  Railway 
V.  Garrett,  50  O.  S.  405. 

Section  9037.  The  stockholders  at  the  meeting  called 
to  consider  the  agreement,  after  its  adoption,  shall  appoint 
a  time  and  place  for  the  election  of  the  directors  and  other 
officers  for  the  new  company,  notice  of  which  must  be  given 
by  the  secretary  of  each  of  the  companies  in  some  news- 
paper printed,  or  of  general  circulation  at  the  place  of  the 
principal  office  of  each  company,  at  least  three  weeks  pre- 
vious thereto,  .But  if  at  each  meeting  all  the  stockholders 
of  the  constituent  companies  are  present,  either  in  person 
or  by  proxy,  in  writing  or  by  resolution  they  may  waive  such 
notice,  and  consent  to  hold  such  meeting  and  election  at  any 
time.  It  shall  be  conducted  in  the  manner  prescribed  by 
the  stockholders  at  such  meeting.     (R.  S.  §  3383.) 


3  fund  for  the  purpose  of  paying  the  liabilities  of  the  corporation, 
is  supported  by  suiBctem  consideration  and  is  a  valid  contract; 
and,  in  the  absence  of  an  agreement  fixing  the  amount  which  each 
is  to  contribute,  it  is  to  be  presumed  that  the  stockholders  are  to 
contribute  in  proportion  to  their  respective  holdings :  Wrench  Co. 
V.  Amstutz,  50  O.  S.  484. 

In  an  action  to  prevent  the  consolidation  of  railroad  companies, 
the  election  of  directors  for  the  new  company  at  a  meeting  of  the 
stockholders  held  under  this  section,  will  not  justify  such  an  ap- 
pointment against  either  of  the  companies,  on  the  ground  that  part 
of  the  stockholders  participating  in  the  meeting  have  been  inhibited 
from  so  doing  by  injunction  :  Railway  v.  Jewett,  37  O.  S.  649. 

After  consolidation  is  completed  by  filing  a  certificate  with 
the  secretary  of  state,  the  new  corporation  thereby  created  can  suc- 
ceed to  the  rights,  powers  and  franchises  of  the  ori^nal  corpora- 
tion only  by  operation  of  the  statute,  which  provides  for  such 
succession  only  upon  the  election  of  the  first  board  of  directors 
of  the  new  corporation.  Such  election  is  not  authoriied  by  the 
statute  before  consolidation  has  been  consummated  by  filing  the 
certificate  with  the  secretary  of  state:  Railroad  v.  Brown,  26  O. 
S.  223. 

A  new  consolidated  company,  in  an  action  for  money  due  on 
subscriptions  to-  the  capital  stock  of  the  original  corporations,  must 
show  that  it  has  succeeded  to  the  rij-hts  of  its  predecessors  upon 
an  election  of  a  board  of  its  own  directors :  Railroad  v.  Brown, 
26  O.  S.  223. 
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Section  9038,  Upon  the  election  of  the  first  board  of  Pnipertr  or 
directors  for  the  company  created  by  the  agreement  of  con-  J','',,'™''"'** 
solidation,  all  the  rights,  privileges,  franchises  of  each  com- 
pany to  the' agreement,  ant!  all  property,  debts  due  on  ac- 
count of  subscriptions  for  stock,  or  other  things  in  action, 
are  to  be  deemed  transferred  to  and  vested  in  such  new 
company,  without  further  act  or  deed.  All  property,  rights 
of  way,  ami  other  interests,  shall  be  as  effectually  the  prop- 
erty of  the  new  company  as  they  were  of  the  companies 
parties  to  the  agreement.  Title  to  real  estate  either  by 
deed,  gift,  grant,  or  by  appropriation  under  the  laws  of  this 
state,  shall  not  revert  or  be  impaired  by  reason  of  the  con- 
solidation. But  rights  of  creditors,  and  liens  upon  the  prop- 
erty of  either  company,  shall  be  preserved  unimpaired,  and 
the  respective  companies  deemed  to  be  in  existence  to  pre- 
serve them.  Debts,  liabilities,  and  duties  of  either  com- 
pany, thenceforth  shall  attach  to  the  new  company,  and  be 
enforced  against  it  to  the  same  extent  as  if  such  debts, 
liabilities,  and  duties  had  been  contracted  by  it,  (R.  S.  § 
3384-) 


I,    Cited. 

II.    Scope     and     effect     of 
statute. 

III.  Consolidation  under  laws 
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B.  Debts,      contracts, 

liens,     and     other 
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C.  Subscriptions, 
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(N,  S.).  1«.  14  O.  C.  D. 


Stale  V.  Railway,  1  ..  _.  -.  ,-..  _  .  _  ..  _.  . 
(affirmed,  without  report,  in  State  v.  Railway,  73  O. 
Worlhington  v.  Railway,  9  O.  C.  C.  (N.  S.)  433,  19  O.  C.  D.  331; 
Shields  V.  Ohio,  M  U.  S.  (5  Otto)  3W,  4  0,  F.  D.  471  (affirming 
Shields  V,  State,  26  O.  S.  86)  ;  Compton  v.  Jesup.  68  Fed.  263,  8 
O,  P.  D.  452;  Rice  v.  Railway,  153  Fed.  497,  82  C.  C,  A,  447,  16 
O.  F.  D.  478. 

11.    Scope  and  zftect  of  Statute, 

When  the  consolidation  proceedings  have  been  completed  the 
conslitutent  companies  cease  to  exist,  except  in  order  to  preserve 
the  liens  of  their  respective  creditors :  Robinson  v.  Railway,  13  O. 
D.   (N.  P.)   1, 

Where  two  or  more  railroad  companies  are  consolidated  under 
this  chapter,  the  old  companies  are  dissolved  and  all  the  powers  and 
franchises  of  the  new  company  which  is  thereby  formed  are  de- 
rived from  that  statute  and  are  subject  to  "be  altered,  revoked,  or 
repealed  bv  the  geenral  assembly"  under  No.  2  Art.  1,  constitution 
of  Ohio;  Shields  v,  Ohio.  95  U,  S,  (5  Otto)  319,  4  O.  F,  D.  471 
(affirminff  Shields  m.  State.  26  O.  S.  86). 

The  expression  "deemed  to  be"  is  equivalent  to  "regarded  as 
beintr" :  Robinson  v.  Railway.  5  O.  N,  P.  293,  7  O,  D.  312, 

III.    Consolidation  Under  Laws  or  Two  on  Mobe  States, 
A  corporation  which  is  consolidated  under  the  laws  of  two  or 
more  states  is  to  be  reRarded  as  a  domestic  corporation  in  each  of 
such  states ;  with  powers  derived  from  the  statutes  of  such  states  r 
Ashley  V.  Ryan,  49  O.  S.  504. 

That  a  corporation  formed  by  a  consolidation  of  corporations 
which  have  been  created  under  the  laws  of  different  states  is  to  be 
regarded  as  a  domestic  corporation  of  each  state,  so  that  if  the  laws 
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of  one  of  the  states  provides  for  an  individtial  liability  of  the 
stockholders,  the  same  liability  attaches  to  the  stockholders  of  such 
consolidated  corporation,  see  Ashley  v.  Ryan,  49  0,  S.  5(M. 

IV.      EfFECI  op  CoNSOLniATION. 

A.  Powers  of  directors.  The  directors  are  not  only  empow- 
ered lo  agree  upon  the  manner  of  converting  the  capital  stodc  of 
the  constititlent  companies  into  that  of  the  new  company,  but  they 
are  invested  with  the  widest  discretion  as  to  the  details  of  the  con- 
solidation which  may  not  be  specifically  included  in  the  words  of 
the  statutes :  Railway  v.  Bank,  fe  O.  S.  582. 

B.  Debts,  contracts,  liens  and  other  liabilities.  A  consolidat- 
ing corporation  assumes  all  obligations  of  its  constitutent  corpora- 
tions without  any  formal  agreement  to  that  effect:  Railroad  v. 
Trust  Co..  95  Fed.  497,  36  C.  C.  A.  155,  13-  0.  F.  D.  86. 

If  a  corporation  has  issued  bonds  and  subsequently  consolidates 
under  an  agreement  by  which  the  consolidating  corporation  agrees  to 
"protect"  such  bonds,  and  the  consolidating  corporation  thereafter 
issues  other  bonds,  and  under  foreclosure  proceedings  based  upon 
the  later  bond  issue,  a  decree  of  sale  is  entered  without  prejudice  to 
preexisting  liens,  the  purchaser  takes  subject  to  the  lien  of  the 
mortgage  securing  the  original  bond  issue :  Compton  v.  Railway,  45 
O.  S-  S92. 

A  covenant  by  a  corporation  whereby,  in  order  to  obtain  a 
right  of  way,  it  agrees  to  maintain  a  water  course,  is  binding  upon 
a  consolidated  corporation  of  which  such  corporation  is  a  con- 
stitutent element ;  Bell  v.  Railway,  3  O.  C.  C,  31,  2  O.  C.  D.  19. 

The  effect  ot  consolidation  is  to  vest  in  the  rtew  company  all 
the  property  of  the  constitutent  companies,  and  to  impose  upon  it 
the  liability  for  all  the  contracts  of  its  constituents  immediately 
upon  the  organization  of  the  consolidated  company  by  the  election 
of  its  first  board  of  directors:  Trust  Co.  v.  Railway,  86  Fed.  929.  13 
O.  F.  D.  339. 

The  statute  casts  upon  the  consolidated  company  the  liabilities 
of  its  constituent?,  but  provides  that  all  rights  of  creditors  and  all 
iiers  upon  the  iiroperty  of  either  such  companies  shall  be  preserved 
unimpaired.  Therefore,  the  old  company  may  be  entirely  solvent 
while  the  consolidated  company  may  be  hopelessly  insolvent  by  rea- 
son of  the  debts  of  the  other  companies  :  Harris  v.  Railway.  4  O.  N. 
P.  (N.  S.)  31.  16  O.  D.  (N.  P.)  653. 

A  corporation  formed  by  the  consolidation  of  two  or  more 
companies  holds  its  property  acquired  by  such  consolidation  in  its 
own  right,  and  not  in  trust  for  the  constituent  companies.  Accord- 
ingly the  remedy  of  a  creditor  of  one  of  the  original  corporations 
is  by  judgment  and  execution  and  not  by  creditors'  bill:  Green  v. 
Railway,  62  O.  S.  67. 

A  creditor  of  a  railway  company  which  has  been  consolidated 
with  another,  or  others,  into  a  new  company  may  pursue  the  stock- 
holders of  the  latter  company  under  this  section:  Marriott  v.  Rail- 
nay.  16  O.  D.  (N.  P.)  135.  ' 

.As  to  the  right  of  levying  an  execution  issued  on  a  judgment 
against  a  conptituent  corporation  upon  a  locomotive  which  is  used 
by  the  consolidated  corporation,  see  State  v.  Brimson.  46  Bull. 
275  (no  report). 

A  consolidated  corporation  is  liable  for  a  tort  committed  be- 
fore consolidation  by  one  of  the  constituent  corporations:  Railway 
V.   Fullbright.  8  Dec.  Rep.  361,  7  Bull,   187. 

In  an  action  against  a  consolidated  corporation  based  upon  a 
tort  of  a  constituent  corporation,  it  is  said  the  pleadings  ncM  not 
allege  the  consnlid.ili.m :  Raflwav  v.  Fullbright,  8  Dec  Rep.  Ml. 
7  Bull.  187. 

This  section  is  not  intended  to  confer  a  lien  where  no  lien 
existed  before;  but  to  secure  to  the  creditors  of  the  respective  con- 
stituent corporations  the  same  rights  which  they  would  have  had 
but  for  the  consolidation :  Railroad  v.  Ham,  114  U.  S.  587  .^ 
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If  the  corporation  has  ac(]uired  property  under  consolidation 
proceedings  it  can  not  set  up  irregularities  in  such  proceedings  as 
a  defense  to  an  action  on  bonds  issued  by  one  of  the  original  and 
constituent  corporations :  Adelbert  College  v.  Railway,  3  0.  N. 
P.  15.  5  O.  D.  (N.  P.)  14. 

C.  Subscriptions.  Parties  to  an  agreement  to  consolidate,  con- 
tinue in  the  full  enjoyment  of  their  powers  and  franchises  respect- 
ively, and  nay  accept  subscriptions  to  their  capital  stock  at  any  time 


A  consolidated  company,  in  an  action  for  money  due  on  sub- 
scriptions to  the  capital  stock  of  the  original  corporations,  musl 
show  that  it  has  succeeded  to  the  rights  of  its  predecessors  upon 
an  election  of  a  board  of  its  own  directors;  Railroad  v.  Brown,  26 
O.  S.  223. 

Subscriptions  to  capital  stock  of  corporations  are  to  be  con- 
strued with  reference  to  consolidation  statutes  in  force,  and  sub- 
scribers are  bound  thereby  as  if  the  statutes  were  part  of  the 
contract  of  subscription:     Railroad  v.   Brown,  26  O.   S.  228. 

Where  railroad  companies  consolidate,  the  new  corporation 
thereby  created  may  perform  the  conditions  named  in  subscriptions 
to  the  capital  stock  of  the  original  companies,  and  it  may  also,  by 
performance  of  the  conditions  accept  a  continuing  conditional  offer 
to  subscribe  such  stock:  Railroad  v.  Stout,  26  O.  S.  241. 

In  the  absence  of  statutory  authority,  a  stock  subscription  can 
not  be  transferred:  Railway  v.  Hinsdale,  45  0.  S.  556. 

A  subscribed  for  a  number  of  shares  in  a  railroad  corpora- 
tion, the  subscription  to  be  paid  when  the  road  was  completed. 
The  company,  being  unable  to  complete  the  road,  sold  all  of  its 
properly  to  another  railroad  company,  which  latter  company  com- 
pleted the  construction  of  the  road.  It  was  held  that  the  sub- 
scription of  A  was  conditional,  and  the  grantee  company  did  not, 
by  performing  the  conditions  precedent  named  in  the  subscription, 
(j\  and  make  absolute  the  liability  of  the  subscriber:  Railroad 
V.  Hinsdale,  45  O.  S.  556. 

D.  Stock  and  stockholders.  Stock  issued  by  a  company  after 
its  consolidation  with  another  company  has  been  completed  as 
spurious;  Worthington  v.  Railway,  9  O.  C.  C.  (N.  S.)  433,  19 
O.  C.  D,  321. 

It  is  the  duty  of  the  company  proposing  to  consolidate  to  as- 
certain who,  if  any,  of  its  stockholders  refuse  to  so  convert  their 
stock,  and  to  cause  the  value  of  the  stock  of  any  who  refuse,  to 
be  ascertained  and  paid,  before  the  consolidation  takes  effect: 
Railway  v.  Garrett,  50  O.  S.  405, 

A  dissenting  stockholder  whose  stock  has  not  been  appro- 
priated under  G.  C.  9034,  may  enforce  his  claim  against  the  orig- 
inal corporation  or  against  the  consolidated  corporation,  as  he  may 
elect:  Railway  v,  Garrett,  50  O.  S.  405. 

A  promise  made  by  a  transfer  agent  of  a  corporation  as  a  part 
of  a  personal  transaction  whereby  he  agrees  to  exchange  shares  of 
the  original  corporations  for  shares  in  the  consolidated  corpora- 
tion, is  not  enforceable  against  the  consolidated  corporation  unless 
he  was  specially  aulhoriied  to  make  such  contract  on  its  behalf: 
Worthington  v.  Railway.  9  O.  C.  C  (N.  S.)  433,  19  O.  C,  D.  321. 

V.    Other  Questions. 

An  agreement  entered  into  by  solvent  shareholders  of  an  em- 
barrassed corporation  that  they  will  severally  contribute  to  raise 
a  fund  to  pay  the  corporate  liabilities,  creates  a  valid  obliga- 
tion: and  if  the  share  to  be  contributed  by  each  is  not  eicpresaly 
fixed  iby   the   terms   of   the   agreement,   each    should    contribute   in 
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The  abject  of  a  proceeding  in  quo  warranto  against  a  cor- 
poration is  to  determine  its  right  to  the  exercise  of  any  or  all  of 
rhe  franchises  it  may  claim  the  right  to  use  and  possess,  not  to 
divest  it  of  the  ownership  of  property  unless  acquired  by  a  usurpa- 
tion  of  the  proprietary  rights  of  the  slate;  State,  ex  rel.,  v. 
Railroad,  50  O.  S.  239. 

Compiinie*  SECTION  9039.     A  Consolidated  railroad  company  form- 

of'itoc'iu'^d  ^'^  by  tl*^  consolidation  of  a  railroad  company  or  companies 
bonds  acq^red  created  by  or  existing  under  the  laws  of  this  state,  and  any 
tion.'""'' '  otlier  state  or  states,  with  a  railroad  company  or  companies 
of  this  state  or  of  another  state,  may  take,  hold,  pledge  or 
otherwise  dispose  of  under  such  terms  and  agreements  as 
the  board  of  directors  of  such  consolidated  railroad  com- 
pany prescribes,  the  stock  and  bonds  of  any  other  company 
acquired  upon  consolidation  or  received  by  virtue  of  any 
purchase  or  lease  or  operating  contract  heretofore  or  here- 
after made  or  executed,  and  may  maintain  and  operate  a 
railroad  purchased  under  authority  of  law,  and  lease  or 
contract  to  operate  a  part  or  all  of  a  railrod  constructed 
or  in  the  course  of  construction  by  another  company  of  this 
state  or  of  another  state,  if  the  line  of  road  covered  by 
such  lease  or  operating  contract  is  connected  with  a  line  of 
road  of  such  consolidated  railroad  company,  on  such  terms 
as  the  companies  agree  upon.     (R.  S.  §  3384a.) 

Consolidated  SECTION  9040.     When  a  consolidated  railroad  company 

^^■1«k'ta  described  in  the  next  preceding  section  is  in  possession  of 
iwu  of  pur-  or  operating  in  connection  with  or  extension  of  its  own  rajl- 
*e  money,  ^^^^  |j^^  ^^  lines,  any  other  railroads  or  railroad  in  this 
state,  or  any  other  .state  or  states  under  purchase,  convey- 
ance, lease,  contract,  or  agreement,  such  consolidated  rail- 
road company  may  take  a  surrender  or  transfer  of  the  whole 
or  a  part  of  the  capita!  stock  of  the  company,  convejdng, 
leasing,  or  owning  such  railroad,  from  one  or  more  stock- 
holders, and  issue  in  exchange  therefor  the  like  additicMial 
amount  of  its  own  capital  stock  at  par,  or  on  such  other 
terms  and  conditions  as  are  agreed  upon  by  the  directors 
of  the  consolidated  railroad  company.     (R.  S.  §  3384b.) 

This  section  is  constitutional :  Ashley  v.  Ryan,  153  U.  S.  486, 
8  O.  F,  D.  215  (affirming  Ashley  v.  Ryan,  49  O.  S.  504). 

Stock  which  is  issued  by  a  railway  corporation  after  it  has 
consolidated  with  another  company  is  invalid,  Worthington  v. 
Oeveland  Citv  Railwuv,  9  0.  C,  C  (N.  S.)  4-33.  19  O.  C.  D.  321, 
(affirmed,  without  report.  Worthington  v.  Railway,  75  O.   S.  626). 

Railway  corporations  if  consolidated  may  agree  'how  many 
shares  in  the  consolidated  corporation  shall  be  issued,  the  amount 
of  each,  and  the  number  of  shares  which  shall  he  preferred  stodt 
and  the  number  which  shall  be  common  stock:  Burke  v.  Railway, 
10  Dec.  Rep,  525,  2S  Bull.  II. 

Ftootrtr  oi  Section  9041.     When  the  whole  of  such  capital  stock 

quire^ty"  IS  SO  Surrendered  or  transferred,  and  a  certificate  thereof 
veMe™n  ^'^'^  '"  ^^^  office  of  the  Secretary  of  state,  under  the  com- 
conaoiidited  mon  Seal  of  the  consolidated  railroad  company  to  which 
eompanr.  ^^^^  surrender  or  transfer  shall  have  been  made,  the  es- 
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tate,  property,  rights,  privileges,  and  franchises  of  the  com- 
pany whose  stock  was  so  surrendered  or  transferred,  there- 
upon shall  vest  in  and  be  held  and  enjoyed  by  such  consoli- 
dated company  to  whom  the  surrender  or  transfer  was 
made,  as  fully  and  entirely,  without  change  or  diminution, 
as  they  before  were  held  and  enjoyed  and  be  managed  and 
controlled  by  the  board  of  directors  of  such  consolidated 
company  to  which  such  surrender  or  transfer  shall  have 
been  made.  The  two  companies  thenceforth  shall  be  con- 
solidated and  be  one  company  under  the  corporate  name  of 
such  consolidated  cixnpany,  without  any  other  formalities 
or  proceedings,     (R.  S.  §  3384b.) 

This  section  is  constitutional:  Ashley  v.  Ryan,  15S  U.  S. 
436,  8  O.  F.  D,  215  (affirming  Ashley  v.  Ryan,  49  O.  S.  604). 

Section  9042.  Nothing  in  the  two  next  preceding  E(fe«t  of  coo- 
sections  shall  relieve  such  consolidated  company  from  pay-  «>iid«tion. 
ing  the  fee  provided  by  law  in  case  a  corporation  files  a 
certilicate  for  an  increase  of  its  capital  stock.  The  rights 
of  a  stockholder  not  surrendering  or  transferring  his  stock, 
shall  not  be  affected  hereby,  nor  existing  liabilities  or  the 
rights  of  creditors  of  the  company  whose  stock  has  been  so 
surrendered  or  transferred,  be  affected  by  this  or  such  pre- 
ceding sections.     (R.  S.  §  3384b.) 

This  section  is  constitutional :     Ashley  v.  Ryan,  153  U.  S.  43fl, 

8  O.  F.  D.  315  (affirming  Ashley  v.  Ryan,  49  O.  S.  504). 

General  Code  178,  el  scq.,  which  apply  to  consolidated  rail- 
way corporations  formed  out  of  whio  corporations  and  corporations 
formed  under  the  laws  of  other  states,  and  which  require  the  pay- 
ment of  fees  therefor,  are  valid  and  constitutional :  Ashley  v.  Ryan, 
49  O.  S.  504  (affirmed  in  Ashley  v.  Ryan,  153  U.  S.  438,  8  O.  F.  D. 
216). 

Where  the  transfer  agent  of  a  consolidated  company,  to  secure 
a  personal  loan  for  himself  or  interests  which  he  represents,  trans- 
fers stock  in  one  of  the  constituent  companies  and  promises  to 
exchange  such  shares  for  shares  in  the  consolidated  corporation, 
such  promise  is  not  admissible  against  the  consolidated  corporation 
in  an  action  to  compel  such  exchange  1    Worthington  v.  Railway, 

9  O.  C.  C.  (N.  S.)  433,  19  O.  C.  D.  3-il  (affirmed,  without  report, 
Worthington  v.  Railway,  75  O.  S.  626). 


Section  9043.  As  soon  as  convenient  after  the  con- 
solidation, the  new  company  shall  establish  a  principal  ofBce  J^' 
at  some  point  in  this  state  on  the  line  of  its  road,  but  may 
change  it  at  pleasure.  Public  notice  of  such  establish- 
ment or  change  shall  be  given  in  some  newspaper.  This 
section  and  other  laws  respecting  the  residence  of  directors 
of  corporations,  the  keeping  of  a  principal  or  general  office, 
and  the  records  of  corporations,  shall  not  apply  to  con- 
solidated railroad  companies  formed  by  the  consolidation 
of  a  company  or  companies  created  by  or  existing  under 
the  laws  of  this  state  and  any  other  state  or  states,  with 
a  railroad  company  or  companies  of  this  state  or  of  any 
other  state.  The  election  for  directors  of  such  consoli- 
dated ccnnpanies  may  be  held  at  the  principal  office  of  the 
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company,  whether  located  in  this  or  any  other  state  under 
the  laws  of  which  the  consolidated  company  was  created. 
But  at  least  two  directors  of  such  consolidated  company 
must  be  residents  of  this  state,  and  a  general  office  of  the 
company  maintained  within  this  state,  of  which  notice  shall 
be  given  as  above  provided.     (R.  S.  §  3385.) 

Actian*  Section  9044.     Suits  may  be  brought  and  maintained 

a^inMnett  against  the  new  company  in  the  courts  of  this  state,  for  all 
causes  of  action,  in  the  same  manner  as  against  other  com- 
panies.    (R.  S.  §  3386.) 


Section  9045.  That  part  of  the  road  of  such  con- 
solidated company  in  this  state,  and  all  its  real  and  personal 
property  therein,  shall  be  listed  for  taxation  and  taxed 
in  the  same  manner  as  the  road  and  property  of  other  rail- 
road companies  in  this  state.  To  ascertain  the  proportion 
of  the  rolling  machinery  subject  to  taxation  here,  the  officer 
listing  it  shall  ascertain  the  value  of  all  the  rolling  machin- 
ery of  the  company,  and  return  a  sum  beanng  such  pro- 
portion to  the  value  of  the  whole,  as  the  length  of  the  line 
of  such  road  in  this  state  bears  to  the  length  of  the  whole 
line.     (R.S.§3387-) 

The  shares  of  such  consolidated  corporations  which  are  held 
in  Ohio  are  subject  to  taxation  in  this  state:  Lee  v.  Sturges; 
Insurance  Co.  v.  Ratterman,  46  0.  S.  153, 


Section  9046.  It  shall  not  be  necessary  to  produce 
or  prove  the  charters  of  the  companies,  parties  to  such  con- 
solidation, the  laws  of  the  several  states  under  and  by  vir- 
tue of  which  such  consolidation  was  effected,  or  the  orig- 
inal articles  of  consolidation,  in  any  suit  brought  to  charge 
such  consolidated  company  with  a  liability  of  either  of  the 
companies,  parties  to  the  act  of  consolidation.  (R.  S,  § 
3392-) 


Two  or  more  SECTION  9047,     When  two  Or  more  railroad  companies, 

ownin°'**«wd  ""^^  owners  in  common  of  the  whole  or  a  part  of  a  railroad 
miT  rfiride  situate  within  this  slate,  and  by  reason  of  inequality  in  the 
in  ^^  iipMc  amount  of  business  done  thereon  by  each  company,  re- 
quire a  different  degree  and  extent  of  im.provement  and  de- 
velopment, such  companies  may  enter  into  any  arrangement 
they  agree  upon,  for  enlarging,  improving,  developing  or 
increasing  the  facilities  of  such  road  or  any  part  thereof. 
In  pursuance  of  such  agreement,  or  otherwise,  they  may 
make  such  division  of  the  railroad  and  appurtenances 
thereon,  and  execute  and  deliver  each  to  the  other,  or  to  any 
other  railroad  company  having  authority  to  purchase  it, 
such  deed  or  deeds  of  conveyance  for  the  whole  or  part  of 
such  railroad,  as  is  agreed  upon  between  such  companies. 
Nothing  herein  shall  impair  the  lawful  lien  of  any  creditor 
upon  the  railroad  as  conveyed.     (80  v,  in  §  I.) 
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Section  9048.  If  such  companies  are  unable  to  agree  prDceedinn 
upon  an  equitable  plan  for  improving  and  developing,  or  for  ^^  mhoi 
the  division  and  sale  of  the  railroad  and  appurtenances  or  ««««  on  ■ 
part  thereof  so  owned  in  common,  either  company  from  time 
to  time  may  file  with  the  state  railroad  commission  a  state- 
ment, under  its  seal,  of  the  character  and  estimated  cost  of 
any  addition,  or  change  in  the  nature  of  the  roadbed,  right 
of  way,  main  or  side  track  or  tracks,  bridges,  culverts, 
buildings,  structures,  fixtures,  or  appurtenances  or  either 
or  any  part  thereof  of  such  railroad,  or  part  thereof,  de- 
sired by  such  company,  and  of  its  inability  to  agree  with 
the  other  joint  owner  or  owners  in  respect  to  making  them. 
Upon  receipt  of  such  statement  the  commission  within  thirty 
days  of  its  filing,  shall  appoint  a  time  when  the  owners  of 
such  railroad  or  part  thereof  may  be  heard  respecting  the 
reasonableness  and  necessity  of  such  proposed  additions 
or  improvements,  and  give  due  notice  in  writing  of  the  time 
and  place  of  such  hearing  to  each  of  the  owners.  Such 
commission  may  make  such  order  in  respect  to  the  reason- 
ableness or  necessity  of  the  whole  or  any  part  of  such  ad- 
ditions or  improvements,  as  well  as  the  manner  in  which 
they  are  to  be  made,  and  the  periods  within  which  they 
shall  be  paid  for,  as  to  it  seems  proper,  and  its  decision  in 
the  matter  shall  be  final.     (80  v.  iii  §  2.) 

Section  9049.  The  cost  of  such  additions  or  improve-  Com  of  im- 
ments,  unless  otherwise  agreed  between  the  joint  owners,  pfo*enient». 
shall  be  paid  by  them  in  proportion  to  their  ownership  in 
the  joint  property,  irrespective  of  the  amount  of  trafHc 
which  each  owner  may  then  have  passing  over  such  rail- 
road. If  either  owner  fails  or  refuses  to  pay  the  share  of 
cost  due  from  it  on  the  basis  herein  fixed,  or  within  the 
period  or  periods  fixed  by  such  commission,  suit  may  be 
entered  and  judgment  taken  against  that  party.  Such  judg- 
ment shall  be  a  valid  lien  upon  the  interest  in  such  railroad 
or  part  thereof  owned  jointly  of  such  party  in  default,  and 
may  be  sold  at  public  sale  as  in  other  cases  upon  execution. 
{80  v.  Ill  §  3.) 

Cited:    Stewart  v.  Railway,  53  O.  S.  151. 

Section  9050.  A  railroad  company  having  authority  y^^^^ 
to  own  or  operate  a  railroad  in  this  state,  may  purchase  purehue. 
such  interest  at  such  sale,  and  enjoy  and  exercise  in  respect 
thereto,  all  the  rights,  privileges  and  franchises  which  were 
exercised  or  enjoyed  by  the  company  owning  it  up  to  the 
time  of  sale.  The  compulsory  power  of  enforcing  additions 
or  improvements  provided  for  in  this  and  the  two  preceding 
sections  shall  not  extend  to  local  or  terminal  depot  or  shop 
grounds  or  facilities,  the  joint  use  of  which  is  not  needed 
by  all  the  joint  owners.     (80  v.  iii  §  3.) 


Cited:    Stewart  v.  Railway.  53  0.  S.  151, 
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Paniiion  nM  SECTION  9051.     Nothing  in  the  four  preceding  sections 

comcniisorT.  shall  be  held  to  imply  or  confer  a  right  or  power  of  compul- 
sory partition  of  the  joint  property  against  the  will  of  either 
of  the  joint  owners ;  but  it  may  be  sold  upon  execution  as 
therein  provided.     (80  v.  112  §  4.) 

Company  sell-  SECTION  go$2.     If,  pursuant  to  the  agreement  or  to  the 

m  ""nVehiie  proceedings  above  provided  for,  either  company  sells  or  coo- 
^'coaitma  veys  or  suffers  to  be  sold  or  conveyed,  its  interest  in  the 
lorte.*'""*  railroad  or  part  thereof  so  owiied  in  common,  such  com- 
pany may  acquire  by  purchase  or  condemnation,  such  land 
as  is  needed  to  enable  it  to  construct,  maintain  and  operate, 
a  railroad  along  and  adjacent  to  such  part  of  its  chartered 
route  as  was  so  sold  or  conveyed,  arid  it  shall  have  and 
enjoy  all  rights  and  franchises  in  respect  to  such  newly 
acquired  railroad  as  were  held  and  enjoyed  in  respect  to 
the  railroad  sold  or  conveyed.     (80  v,  112  §  5.) 

To  what  com-  SECTION  9053.     Sectiou  ninety  hundred  and  forty-seven 

SJSitJio'n**"      *°  ninety  hundred  and  fifty-two  both  inclusive,  shall  apply 
apply.  in  case  one  or  more  companies  or  owners  in  common  has 

leased  its  interest  in  the  portion  of  railroad  owned  in  com- 
mon, and  the  lessee  of  such  interest  may  unite  with  the 
lessor  in  the  agreement  provided  for  in  such  section  ninety 
hundred  and  forty-seven  or  with  such  lessor  and  owner  be 
compelled  to  make  or  pay  for  the  addition  and  improve-  - 
ments  contemplated  therein.     (80  v,  112  §  6.) 
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and  incorporate. 
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Sale  of  equipnent. 

May     i»ue .  slock    and    bonda    to    pay 

MM. 

Receiver. 

Section  9054.     A  company,  owning  in  whole  or  part  a  < 
roadbed  and  right  of  way  for  a  railroad  within  this  state,  | 
including  those  acquired  by  purchase  at  judicial  sale,  which,   > 
from  lack  of  means,  or  other  cause  is  unable  to  ctHnplete 
the  construction  of  the  proposed  line  of  road  thereon,  may 
sell,  assign,  and  transfer  it,  or  a  part  thereof,  to  any  other 
company  incorporated  under  the  laws  of  Ohio,  with  author- 
ity to  construct  and  operate  a  railroad  over  the  same  route, 
or  any  part  thereof,  which  transfer  shall  include  all  work 
done  upon  such  line  of  road,  with  all  material  furnished 
therefor,  not  exempted  by  the  terms  of  the  grant,  and  all 
rights,  privileges,  and  easements,  as  fully  as  they  are  or  may 
be  possessetl  by  the  company  making  the  transfer,  and  to 
the  same  extent,  vest  the  title  of  and  right  to  enjoy  them  in 
such  grantee.    (R.  S.  Sec.  3409.) 

Cited :  Rice  v.  Rail-way,  153  Fed.  497,  82  C.  C.  A.  447,  15  O. 
F.  D.  478. 

A  statute,  authoriiinjt  a  railroad  company  to  sell  the  whole  or 
any  part  of  its  road,  in  force  at  the  time  of  subscription  is  made 
to  its  stock,  becomes  a  part  of  the  contract  of  subscription,  and  a 
sale  thereafter  made  by  the  company  of  a  part  of  its  road  under 
the  authority  of  such  statute,  iloes  not  release  the  subscriber,  ex- 
cept when,  and  as,  provision  is  made  therefor  in  the  statute:  Arm- 
strong V.  Karshner,  47  O.  S.  276. 

H.  subscribes  for  a  number  of  shares  of  the  capital  stock  of  a 
railroad  company,  the  subscription  being  made  payable  on  the  order 
of  the  directors,  in  installments,  and  to  be  paid  when  the  road  was 
ciMnpleted.  The  eompmy  being;  unable,  from  lack  of  means,  to 
complete  the  construction  of  its  proposed  line  of  road,  duly 
executed  its  deed,  purporting  to  sell  and  transfer  its  roadbed,  right 
of  way,  subscriptions,  and  other  property  to  another  railroad  com- 
pany, -which  latter  company  completed  the  construction  of  the  road, 
and  was  afterwards  consolid^ed  with  another  railroad  company. 
It  was  held  (1)  that  neither  G.  C.  8806,  et  seq.,  nor  this  section 
conferred  authority  to  sell  and  transfer  the  stock  subscriptions  of 
(635) 
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>  ownership  in   the  subscription  passed  t 


^ol/«r 


absolute  the  liability  of  the  subscrj-ber:  Railroad  v.  Hinsdale,  45 
O.  S.  556. 

The  provisions  of  G,  C.  8806,  as  to  when  one  railroad  may 
aid,  lease  or  purchase  another  and  this  section,,  providing  when  a 
railroad  company  may  sell  its  roadbed,  when  read  and  construed 
together  prohibit  the  acquiring  by  a  railway  company  of  a  parallel 
and  naturally  competing  line  which  is  under  construction  but  not 
yet  completed:  State,  ex  rel„  v.  Railroad,  13  O.  C.  C.  (N.  S.) 
145,  22  O.  C.  D.  147. 

When  the  directors  of  a  railroad  corporation  are  empowered 
lo  sell  and  convey  real  and  personal  estate,  and  are  given  the  right 
to  complete  any  part  of  the  railroad  and  put  it  in  operation,  and 
having  a  choice  of  several  routes  and  termini,  they  may  sell  and 
convey  a  portion  of  the  right  of  way  upon  which  no  work  has 
been  done;  and  such  a  sale  and  conveyance  are  not  ultra  vires  and 
do  not  dissolve  the  corporation :  Donner  v.  Railway,  13  Dec.  Rep. 
457,  I  C.  S.  C.  R.  130. 

Section  9055.  Such  transfer  shall  be  by  deed,  ex- 
eciited  by  the  president  of  the  company  grantor,  in  the 
manner  provided  by  law  for  the  conveyance  of  real  estate, 
and  for  such  consideration  as  the  parties  agree  upon,  (R. 
S.  Sec.  3410.) 

Section  9056.  Before  such  transfer  may  be  made, 
the  president  of  the  company  shall  call  a  meeting  of  its 
stockholders  at  some  convenient  point  on  the  line,  or  at  a 
terminus  of  the  road,  of  which  he  shall  cause  at  least  thirty 
days'  notice  to  the  published,  in  some  newspaper  printed  or 
in  general  circulation  in  each  county  in  which  such  roadbed 
and  right  of  way  are  situated.  By  a  concurrent  vote  of  two- 
thirds  in  interest  of  the  stock  represented  thereat  by  the 
owners  thereof,  in  person,  or  by  proxy,  the  meeting  may  de- 
clare by  resolution  the  inability  of  the  company  to  complete 
its  line  of  road,  prescribe  the  terms  of  the  proposed  trans- 
fer of  its  roadbed  and  right  of  way,  and  direct  the  president 
of  the  company  to  execute  the  deed.  All  such  proceedings, 
resolutions,  and  directions  shall  be  duly  recorded  in  the 
proper  record  of  the  company,  and  a  copy  thereof  delivered 
to  the  grantee.  They  also  shall  be  recited  in  the  deed.  (R, 
S.  Sec.  3411.) 

Section  9057.  No  transfer  shall  be  made  against  the 
dissent  of  any  stockholder,  expressly  declared  and  filed  in 
writing  at  such  meeting,  without  the  guaranty  of  the  com- 
pany grantee  that  it  will  issue  to  him  certi6cates  of  its 
capital  stock,  equal  in  amount  to  his  pro  rata  interest  as 
a  stockholder  of  the  grantor,  in  the  amount  for  which  the 
property  is  sold.     (R.  S.  Sec,  3412.) 

Hinsdale,   45   0.   S.  556;    Armstrong  v. 

Section  9058.  The  title  to  the  property  transferred, 
with  the  right  to  use,  occupy  and  enjoy  it  for  all  purposes 
proper  in  the  construction,  maintenance,  and  operation  of  a 
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railroad  thereon,  shall  pass  to  and  vest  in  the  company 
grantee,  by  the  execution  of  such  deed,  to  the  same  extent 
as  the  granting  company  might  or  could  use,  occupy,  and 
enjoy  it.     (R.  S.  Sec.  3413.) 

Section  9059.  Where  uiron  on  unfinished  road,  a  Certmio 
right  of  way,  or  part  thereof,  remains  for  ten  years  unused  fjj^jfted!  **' 
for  railroad  purposes,  it  shall  be  held  forfeited,  and  shall 
revert  to  the  owner  of  the  land,  unless  at  least  twenty  miles 
of  the  road  have  been  completed  by  the  company  during 
that  period,  or,  unless  an  average  of  one  thousand  dollars 
per  mile  has  been  expen<led  for  construction  before  the 
expiration  of  such  period.     (R.  S.  Sec.  3414.) 

EQUIPMENT   CONTRACTS. 

Section  9060.  No  contract  of,  or  for  the  sale  of  rail-  ceiudn  cm. 
road  equipment,  rolling  stock,  or  other  personal  property  to  i^^'uSieM'* 
be  used  in  or  about  the  operation  of  a  railroad,  by  the  terms  reiordnL 
of  which  the  purchase  money,  in  whole  or  part,  is  to  be 
paid  in  the  future,  and  wherein  it  is  stipulated  or  con- 
ditioned that  the  title  to  the  property  sold  shall  not  vest  in 
the  vendee,  but  shall  remain  in  the  vendor  until  the  purchase 
money  has  been  fully  paid,  shall  be  valid  against  creditors 
or  innocent  purchasers  for  value,  unless  recorded,  or  a  copy 
thereof  filed,  in  the  office  of  the  secretary  of  state.  When 
the  contract  is  so  recorded,  or  a  copy  thereof  so  filed,  the 
title  to  the  property  sold,  or  contracted  to  be  sold,  shall 
not  vest  in  the  venrlee,  but  remain  in  the  vendor  until  the 
purchase  money  has  been  fully  paid;  and  such  stipulation 
or  condition  shall  be  and  remain  valid,  notwithstanding  the 
delivery  of  the  property  to,  and  its  possession  by  the  vendee. 
(R.  S.  Sec.  3378a.) 

Cited:    Trust  Co.  v.  Railway.  93  Fed,  702,  12  O.  F.  D.  584. 

A  new  equipment  lease  which  was  made  for  the  purpose  of 
consolidating  a  number  of  former  equipment  leases  was  said  not  to 
be  a  sale  in  Trust  Co.  v.  Railway,  17  O.  C  C.  633,  9  0.  C.  D.  317. 

For  an  equipment  contract  which  was  held  to  be  a  sale  in 
legal  effect,  although  a  lease  in  form,  see  Trust  Co.  v.  Equipment 
Co.,  108  Fed.  913.  48  C.  C.  A.  135,  13  O.  F.  D.  643. 

Section  9061.     In  any  written  contract  for  the  renting,   p^^„  „„ 
leasing,  or  hiring  of  such  property  to  be  so  used,  it  shall  be   P^J'.i*  "^  ' 
lawful  to  stipulate  or  provide  for  a  conditional  sale  of  the   bbIc  Id  %  kaie. 
property  at  the  termination  of  such  renting,  leasing,  or  hir- 
ing, and  to  stipulate  or  provide  that  the  rental  reserved  as 
paid,  or  when  paid  in  full,  shall  be  applied  and  treated  as 
purchase  money.    In  such  contract  it  shall  be  lawful  to  stip- 
ulate or  provide  that  the  title  to  such  property  shall  remain 
in  the  lessor  or  vendor  until  the  purchase  money  has  been 
fully  paid,  notwithstanding  delivery  to  and  possession  by 
the  other  party;  subject,  however  to  the  requirement  as  to 
recording  or  filing  contained  in  the  next  preceding  section. 
{R.  S.  Sec.  3378b.) 
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Construed;  Trust  Co.  v.  Railway,  93  Fed.  702,  12  O.  F.  0. 
564. 

An  instrument  called  a  lease,  by  which  a  railway  corporation 
was  to  take  possession  of  certain  equipment,  pay  certain  amounts 
therefor  per  month  for  a  certain  period  of  time,  and  at  the  end  of 
such  period  the  equipment  was  to  be  the  property  of  the  railway 
corporation,  was  in  l^al  effect  a  legal  sale:  Trust  Co.  v.  Equip' 
ment  Co.,  108  Fed.  ai3,  48  C.  C.  A.  135,  13  O.  F.  D.  643. 

Section  9062.  The  secretary  of  state,  when  so  re- 
quested, and  upon  being  paid  the  proper  fees,  shall  record 
any  such  contract,  and  shall  file  in  his  office  a  copy  of  any 
such  contract,  when  it  is  delivered  to  him  for  that  purpose. 
For  every  such  copy  SO  filed  he  shall  be  entitled  to  receive 
one  dollar.     {R.  S.  Sec.  3378c.) 

Section  9063.  The  provisions  of  the  sections  ninety 
hundreri  sixty,  ninety  hundred  sixty-one  and  ninety  hun- 
dred sixty-two  of  the  General  Code  shall  extend-and  apply, 
not  only  to  contracts  made  with  a  railroad  company,  as  ven- 
dee or  lessee,  but  also  to  all  contracts  which  may  be  made 
with  any  interurban  or  .street  railroad  company  or  corpo- 
ration or  otlier  company,  corporation,  or  person  as  vendee  or 
lessee,  by  which  any  such  interiArhan  or  street  railroad  com- 
pany, or  corporation,  or  other  corporation,  ccmipany  or 
person  shall  undertake  to  purcha.se,  rent,  lease  or  hire  any 
railroad,  interurban  or  street  railroad  equipment,  cars, 
rolling  stock,  or  other  personal  property,  designed  for 
use  on,  or  in  connection  with,  a  railroad  or  railroads,  inter- 
urban or  street  railroad  or  railroads,  in  this  or  other  states. 

Construed:  Trust  Co.  v.  Railway,  93  Fed.  702,  12  O.  F.  D. 
584. 

RECEIVER  AND  JUDICIAL  SALES. 

Section  9064.  When  a  line  of  railroad,  the  whole  or 
part  of  which  lies  within  this  state,  by  order  of  court,  has 
been  placed  in  the  hands  of  a  receiver,  who  has  taken  charge 
of  and  is  operating  it  for  the  purpose  of  carrying  passengers. 
freight,  and  doing  such  other  things  as  ordinarily  belong  to 
the  running  and  management  of  railroads,  in  his  official  ca- 
pacity, such  receiver  may  sue  or  be  sued  in  the  courts  of  this 
state  without  leave  previously  granted.  No  person  shall 
act  as  such  receiver  unless  he  is  a  resident  citizen  of  thi^ 
state.     (R.  S.  Sec.  3415.) 

A  receiver  who  is  appointed  in  one  state  has  power  to  assert 
his  right  In  another  state  to  the  possession  of  rolling  stock  which 
has  temporarily  been  removed  to  sucli  other  state :  Bank  v.  McLeod, 
38  O.  S,  174. 

A  mortgage  upon  rolling  stock  covers  a  part  thereof  which 
has  been  removed  li-mporarily  to  another  state :  Bank  v.  McLeoJ, 
38  O,  S.  174.  It  is  not  essentia]  to  the  validity  of  an  order  granting 
leave  to  bring  an  action  against  a  receiver,  that  notice  of  the  op- 
plication  for  the  order  should  be  H'vcn  lo  the  parties  in  the  case 
in  which  the  receiver  was  appointed :  Notice  of  such  application 
to  the  receiver  is  sufficient:    Potter  v.  Bunnell,  20  0.  S.  150. 

A  receiver  of  a  railroad,  operating  the  road,  under  the  order 
of  the  court,  in  the  same  manner  it  may  be  done  by  the  railroad 
company,  and  having  ihe  exclusive  control  of  the  road  and  his  agents 
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and  employes  in  the  business,  may  be  made  answerable  in  his  offi- 
cial capacity  to  his  employes  and  others  for  injuries  sustained 
through  the  negligent  discharge  of  his  duties  by  himself  or  agents, 
where  the  railroad  company,  if  it  were  operating  the  road,  would 
have  been  liable :    Meara  v.  Holbrook,  20  O.  S,  137. 

The  party  injured,  by  leave  of  the  court  appointing  the  re- 
ceiver, may,  under  the  code,  bring  an  action  against  him  "as  re- 
ceiver" and  it  is  no  defense  in  such  action  that  the  receiver  was  a 
public  officer,  or  that  he  was  an  agent  or  a  trustee:  Meara  v. 
Holbrook,  20  O.  S,    137. 

Satisfaction  on  a  judgment  rendered  against  the  receiver  in 
such  action  cart  be  obtained  only  out  of  the  fund  in  his  hands,  as 
may  be  directed  by  the  court  appointing  him;  Meara  v.  Holbrook, 
20  O.  S.  137. 

The  administrator  of  the  party  injured,  under  the  "act  re- 
quirine  compensation  for  causing  death  by  wrongful  act,  neglect 
or  default,"  bring  an  action  against  the  receiver,  under  the  same  re- 
strictions, and  on  the  same  grounds  that  the  party  injured,  if  death 
had  not  ensued,  might  have  done:  Meara  v.  Holbrook,  20  O.  S. 
137. 

A  creditor  of  a  corporation  may  maintain  an  action  against 
it  although  it  is  in  the  hands  of  a  receiver;  and  a  judgment  re- 
covered in  such  an  action  is  not  a  nullity:  Mather  v.  Tunnel  Co., 
3  O.  C,  C.  284,  2  O-  C.  D.  161, 

This   section   does  not  authorize  a   levy  upon  property  which 

*  is  in  the  hands  of  a  receiver  in  his  ofHcial  capacity  and  a  sale  of 
the  same,  unless  the  court  which  appointed  such  receiver  bps  given 
leave  therefor :     Croy  v.  Marshall.  3  0.  C.  C.  489,  2  O.  C.  D.  280. 

If  a  creditor  of  a  corporation  claims  certain  property  has 
been  taken  posFicssion  of  improperly  by  the  receiver  of  a  corpora- 
lion,  he  must  apply  to  the  court  which  appointed  such  receiver  to 
obtain  an  order  to  refjuire  such  receiver  to  release  such  property ; 
Croy  V.  Marshall.  3   O.   C,   C.  48fl,  2  O,   C.   D.  280. 

If  an  action  is  brought  to  restrain  proceedings  after  a  rail- 
way corporation  to  compel  it  to  construct  a  ditch  after  a  receiver 
for  such  corporation  has  been  appointed,  the  receiver  is  the  proper 
plaintiff:  Caldwell  v.  Township  Trustees.  2  ft  C.  C.  10,  1  O.  C. 
D.  a32. 

In  an  action  against  a  railroad  company,  the  service  of  a  sum- 
mons on  a  regular  ticket  and  freight  agent  at  and  in  charge  of  any 
established  station,  the  road  being  in  the  hands  of  a  receiver,  and 
such  agent  having  been  designated  and  appointed  by  the  receiver, 
is  not  good  service:  Railroad  v.  Orme.  1  O.  C.  C.  511.  I  O.  C. 
D.  285. 

If  the  receiver  of  a  railway  corporation  has  made  a  contract 

•  for  the  supply  of  coal  for  the  use  of  the  railway  for  a  certain  time. 
such  contract  is  not  binding  upon  the  railway  after  the  receiver 
has  hern  discharged  and  the  railway  corporation  has  again  taken 
possession  of  the  railway:  Mining  Co.  v.  Railway,  9  Dec.  Rep. 
15,   10  Bull.  42. 

That  a  receiver  who  is  a  non  resident  of  the  state  will  not  be 
remoied  upon  that  ground  alone  if  otherwise  competent,  see  Bayne 
V,  Pottery  Co.,  82  Fed.  3!)1,  10  0,  F.  D.  538, 

The  United  Stales  courts,  in  the  exercise  of  their  discretion, 
will  not  grant  an  inj-unction  against  the  receivers  of  a  railroad  ap- 
pointed by  a  state  court,  restraining  such  receivers  from  discrim- 
inatinif  against  one  party  in  favor  of  another,  but  will  relegate 
complainant  to  his  remedy  in  the  state  courts :  McCoy  v.  Rail- 
road, 5  O.  F.  D.  173. 

.After  a  receiver  has  been  appointed  the  court  will  order  the 
property  sold  at  once ;  and  will  not  permit  a  portion  thereof  to  be 
seized  upon  the  ground  that  such  right  of  way  has  been  abandoned; 
and  an  application  for  permission  to  maintain  such  action  will 
be  denied :     Hayes  v.  Railway,  67  Fed.  630.  9  O.  F,  D.  85.  34  Pull,  2, 
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When  actioD  SECTION  9065.     ActioHs  may  be  brought  against  the  re- 

serSce*'  cciver  of  a  railroad  in  a  county  through  or  into  which  the 

road  is  constructed.  Service  of  summons  may  be  made  on 
the  receiver,  or  superintendent  of  the  road,  or  a  ticket  or 
freight  agent  in  the  employment  of  or  acting  for  the  re- 
ceiver. No  service  made  upon  such  agent  shall  be  valid, 
unless  his  office  or  place  of  business  is  in  the  county  where 
suit  is  brought,     (R.  S.  Sec.  3416.) 

Service  on  receiver,  limiwtions,  see  G.  C,  11232  and  11233. 

Cited;  Caldwell  v.  Township  Trustees,  2  O.  C.  C.  10.  1  0. 
C.  D,  a33 ;  McCoy  v.  Railroad,  5  O.  F.  D.  173. 

That  a  creditor  may  maintain  an  action  against  a  corporation 
while  in  the  hands  of  a  receiver,  see  Mather  v.  Tunnel  Co.,  3  0. 
C.  C  284,  3  0.  C.  D.  161. 

In  an  action  brought  gainst  a  railway  corporation,  service 
of  summons  upon  a  ticket  agent  who  has  been  appointed  by  its  re- 
ceiver, is  said  to  be  insufficient:  Railway  v.  Orme,  1  O.  C.  C.  511, 
I  0.  C.  D.  285. 

See.  G.  C.  9064. 

Appikaiion  SECTION  9066.     The  earnings  of  a  railroad  in  the  hands 

neof""*''  of  a  receiver,  and  all  other  money  which  comes  into  his 
hands  as  receiver,  shall  be  applied  first  to  pay  costs  and 
expenses  of  the  suit  in  which  he  was  appointed,  and  the  ex- 
penses of  operating  and  managing  the  road,  including  ma- 
terials and  supplie.'!  procured  by.iiim  therefor,  and  liabilities 
incurred  by  him  in  such  operation  and  management.  Judg- 
ments recovered  against  a  receiver  for  injuries  to  person  or 
property,  or  for  wages  of  empioves  or  work  done  or  mater- 
ials furnished  while  he  is  operating  or  managing  the  road, 
shall  be  a  lien  on  the  funds  in  his  hands  as  receiver,  but 
shall  affect  him  only  in  his  trust  capacity,  and  not  indivually. 
(■R.  S.  Sec.  3417.") 

Under  G.  C.  2660,  a  treasurer  of  a  county  may  have  a  rule 
against  the  receiver  of  a  railroad  for  the  payment  of  taxes  due 
and  unpaid.  The  state  is  not  included  in  this  section,  and  for  this 
reason  and  the  superiority  of  its  claim,  is  not  affected  thereby : 
Treasurer  v-  Dale,  60  0.  S.  IW. 

A  receiver  of  a  railroad,' operalini;  the  road,  under  the  order 
of  the  court,  in  the  same  manner  it  may  be  done  by  the  railroad 
company,  and  having  the  exclusive  control  of  the  road  and  his 
agents  and  employes  in  the  business,  may  be  made  answerable  in 
his  official  capacity  to  his  employes  and  others  for  injuries  sus- 
tained through  the  ncsligeul  discharge  of  his  duties  by  himself  or 
agents,  where  the  railroad  rompanv.  if  it  were  operating  the  road, 
would  have  been  liable;  Mcara  v.  Hoibrook,  20  O.  S.   137. 

The  party  injured,  by  leave  of  the  court  appointing  the  re- 
ceiver, may,  under  the  code,  briuK  an  action  against  him  "as  re- 
ceiver" and  it  is  no  defense  in  such  action  that  the  receiver  was 
a  public  officer,  or  that  he  was  an  agent  or  a  trustee:  Meara  v, 
Hoibrook.  20  O.  S.  1.17, 

Satisfaction  on  a  judgment  rendered  against  the  receiver  in 
such  action  can  be  obtamed  only  out  of  the  fund  in  his  hands,  as 
mav  be  directed  bv  the  court  appointing  him:  Mcara  v.  Hoibrook. 
30  O.  S,  137. 

The  atiminisirator  of  the  party  injured,  may  under  the  "act  re- 
quiring compensation  for  causing  death  by  wrongful  act.  neglect  or 
defaull,"  brim;  an  action  against  the  receiver,  under  the  same  restric- 
tions, and  on  the  same  grounds  that  the  party  injured,  if  death 
iiad  not  ensued,  might  have  done :  Meara  v,  Hoibrook,  20  O.  S.  137, 
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If  a  judgment  is  rendered  against  a  receiver  in  his  official 
capacity,  execution  thereon  can  be  levied  only  upon  property  in  his 
hands:  Mining  Co.  v.  Railway,  9  Dec.  Rep.  15,  10  Bull.  42. 

Section  9067.  When  the  line  of  a  railroad  operated  when  rccriTcv 
by  a  receiver  is  wholly  within  this  state,  all  money  which  S^„''"™'' 
comes  into  his  hands,  whether  from  operating  the  road  or 
otherwise,  shall  be  kept  and  deposited  in  such  place  within 
this  state  as  the  court  directs,  until  properly  disbursed.  If 
a  part  of  the  road  lies  in  another  state,  the  receiver  shall 
be  required  to  deposit  in  this  state  at  least  such  shate  of 
the  funds  in  his  hands  as  is  proportioned  to  the  value  of 
the  property  of  the  company  within  this  state.  (R.  S.  Sec. 
3418.} 

Sectiu.m  yo68.     The  real  and  personal  property,  road-   ctmin  ru»d« 
bed,  right  of  way,  fixtures,  and  franchises  of  a  railroad   S'l'uJkU?''' 
company  in  this  state  which  has  not  completed,  nor  con-    "le. 
veyed  by  deed  of  trust,  or  mortgage,  any  part  of  its  road, 
and  which  is  insolvent,  and  whose  property  is  in  the  hands 
of  a  receiver  ajipointed  by  a  court  of  competent  jurisdiction, 
may  be  sold  at  judicial  sale;  and  the  title  thereto,  with  all 
the  rights.  HI>erties,  faculties,  and  franchises,  shall  pass  by 
such  sale,  and  vest  in  the  purchaser  thereof,  as  fully  as  they 
had  been  possessed,  exercised,  and  enjoyed  by  such  company. 
(R.  S.  Sec.  3420.) 

Cited  in  brief.  Railway  v,  Williams,  53  O.  S.  368. 

The  tillf  I'f  a  iiiirchaser  at  a  judicial  sale,  as  a  general  rule. 
f:in  not  be  impeacl'ert,  in  equity  for  errors  or  irregularities  in  the 
proceedings;  imi  where  a  tract  of  land  not  in  fact  sold,  and  for 
which  no  conihideration  was  paid  or  intended  to  be  paid,  is,  by 
mistake,  included  in  the  re[>ort  of  sales,  such  mistake  may  be 
correded.  in  wjuity,  as  afiainst  the  purchaser  or  his  heirs  even 
after  comirmalion  and  deed  in  pursuance  thereof:  Stites  v,  Wied- 
ner,  .l.i  t).  S,  ■>.■"). 

In  a  suit  for  the  purpose  of  dcttrmining  the  priority  of  liens 
upon  a  railway,  and  for  ihe  sale  thereof,  neither  the  lienholders 
nor  ihf  Kcneral  creditors,  can  attack  the  validity  of  the  organization 
of  srch  or?an illation,  nor  the  validity  of  its  mortgages  on  the 
ground  of  any  defects  in  its  incorporation ;  Hatry  v.  Railway, 
I  <).  V.  C",  42(i,  1  O.  C.  D.  2.18- 

Sf.(  rro.v  ()o6q.  Hefore  such  sale  shall  be  ordered,  the  He„iv„  „„mi 
receiver  shall  file  in  such  court  liis  petition  therefor,  in  which  gf«'''?" 
he  sliall  ^el  forth  the  names  of  the  creditors  of  the  company. 
with  the  sums  dtie  to  each,  as  nearly  as  can  be  ascertained, 
a  statement  of  its  assets,  exclusive  of  its  road-bed,  rights 
of  way,  and  franchises,  and  a  pertinent  description,  in  gen- 
eral terms,  of  the  roa'!-bed,  right  of  way,  and  property  so 
sought  to  be  sold,  and  cause  notice  thereof  to  be  pttblished, 
for  six  consecutive  weeks,  in  some  newspaper  -printed  and 
of  general  circulation  in  each  of  the  counties  wherein  any 
part  of  the  road-ljed  is  situated.  Before  the  distribution  of 
tlie  proceeds  of  the  sale,  any  creditor  may  appear  and  set 
up  his  claim  by  answer,  and  have  it  determined  by  the  court, 
if  it  is  omitted  from  or  inaccuratelv  Stated  in  the  petition. 
(R.  S.  Sec.  3421.) 
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Order  for  Sectton  9070.    On  proof  of  the  publication  of  such 

■ppniwintnt.  notice,  and  being  satisfied  that  a  sale  is  necessary  to  pay  the 
indebtedness  of  the  company,  the  court  shall  order  the  sale 
of  such  road,  road-bed,  rights  of  way,  property,  and  fran- 
chises, on  such  terms  of  payment  as  it  deems  proper,  and 
issue  its  order  to  the  receiver,  commanding  him  that  he 
cause  them  to  be  appraised  by  commissioners,  selected  by 
the  court,  skilled  in  the  construction  and  value  of  such  road- 
beds as  they  may  be  called  upon  to  appraise,  having  the 
qualifications  of  a  freeholder,  not  less  than  three  in  number, 
and  consisting  of  at  least  one  from  each  coimty  in  which 
any  part  of  the  road-bed  is  situated.  Such  proceedings  shall 
be  had  under  the  order  as  are  provided  by  law  in  sales  of 
real  estate  made  by  judicial  order  in  other  cases,  so  far  as 
they  are  applicable..    (R.  S.  Sec.  3422.) 

Notice  of  uie  SECTION'  9071 .     Before  such  sale  is  made,  notice  thereof 

liUed.""'^  shall  be  given  by  publication,  for  six  consecutive  weeks  in 
some  newspaper  published  and  of  general  circulation  in  each 
of  the  counties  through  or  in  which  such  road  is  located,  and 
also  in  some  newspaper  published  and  of  general  circulation 
in  each  of  the  cities  of  New  York  and  Cincinnati,  for  at 
least  thirty  days  prior  to  the  day  of  .sale.  The  sale  shall  not 
be  made  for  less  than  two-thirds  of  the  appraised  value  of 
the  property  and  rights,  unless,  upon  their  having  been  twice 
offered  and  not  sold  the  court  in  its  discretion  orders  a  re- 
appraisement.     fR.  S,  Sec.  3423.) 

If  a  buyer  is  required,  by  the  terras  of  the  sale,  to  make  i 
deposit,  to  be  forfeilcd  if  be  declines  to  accept  the  property,  and 
after  his  bid  is  accepted  he  applies  to  be  excused  therefrom  and  a 
resale  is  ordered  without  specifying  the  forfeiture  of  the  amount 
of  such  deposit,  and  at  such  second  sale  the  property  is  sold  for 
an  amount  greatly  in  excess  of  the  price  for  which  it  sold  at  the 
first  sale,  such  deposit  cannpt  be  forfeited :  Feike  v.  Railway.  3 
O.  C.  C,  72,  2  O.  C.  D.  41. 

Confimminn  SECTION  9072.     When  a  Sale  is  made  and  reported  to 

dee?"'  '"^  the  court,  if  satisfied  that  it  was  conducted  according  to 
law,  and  its  order,  the  court  shall  confirm  the  sale,  and  order 
the  receiver  to  execute  and  deliver  to  the  purchaser  a  deed 
of  conveyance  for  the  road,  road-beil  rights  of  way,  real 
estate,  fixtures,  and  franchises  so  sold.     (R.  S,  Sec,  3424.I 

How,  [irodMd.  Sectton  9073,     The  proceeds  of  the  sale,  after  paying 

diiiributed.  (]^p  co^ts  and  expenses  thereof  and  the  unpaid  expenses  of 
the  trust  against  the  company,  shall  be  distributed  pro  rata 
among  all  its  creditors,     (R.  S,  Sec,  ,1425.) 

Who  nay  SnrTTON  0074.     A  company  organized  under  the  laws 

propert"  '^^  "^'s  state  mav  purchase  such  property.     Any  number  of 

persons  not  less  than  five  may  purchase  such  road,  road- 
bed, rights  of  way,  property,  and  franchises  at  such  sale,  an''- 
on  filing  a  transcript  of  the  decree  of  confirmation  in  the 
office  of  secretary  of  state,  they  shall  become  a  corporation 
of  this  state,  amenable  to  its  process  and,  with  perpetual 
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succession  by  such  name  as  they  assume,  be  subject  to  the 
law  regulating  such  cor[)orations  and  shall  hold  the  prop- 
erty, rights,  and  franchises  so  purchased  free  from  liability 
for  the  debts  of  the  original  corporation.   (R.  S.  Sec.  3426.) 

See  Note  to  G.  C.  9075. 

Section  9075.     The  purcliaser  of  a  railroad,  situated    h™  pur- 
whoUy  or  partly  within  this  state,  sold  pursuant  to  judicial   ^J^J,  ^„_ 
proceedings,  may  acquire  the  franchise  to  be  a  corporation   chiK. 
originally  vested  in  the  company  which  held  the  road  prior 
to  such  sale,  by  grant  of  such  company,  under  such  terms 
and  conditions  as  are  agreed  upon  by  the  directors  of  the 
company,  with   the   consent   of   stockholders  ownmg  iwo- 
thirds  of  the  stock.    Such  grant  siiall  be  in  the  form  retjuired 
by  law  to  convey  real  estate,  and  shall  pass  such  franchise 
to  the  persons  or  company  becoming  the  owner,  by  the  pur- 
chase of  such  railroad.     N'o  grant  may  be  made  unless  pro- 
vision is  made  for  granting  to  the  stockholders  in  the  orig- 
inal company  stock  in  the  reorganized  company,  upon  equal 
terms  with  the  stockholders  thereof,  and  it  is  acceptable 
to  the  directors  making  it.     (R,  S.  Sec.  3419.) 

Cited   in  brief,   Railway  v.  Williams.  53  O.   S.  268. 

Such  a  statute  was  held  to  create  3  new  corporation;  and  if 
enacted  when  stock  liability  was  required  by  the  constitution,  such     ' 
statute    was    unconstitutional    if    it   made    no    provision    tor    stock 
liability;     State  v.   Sherman,  22   0.   S.   411. 

A  special  statute,  which  authorises  the  purchaser  of  a  specific 
railway  to  or^iini/.c  a  new  corporation,  is  held  to  be  unconsti- 
tutional as  hein^  special  act  which  created  a  corporation :  Atkin~ 
son  V,  Railway,   15  0.   S.  21. 

Section  9076.     The  purchaser  or  purchasers  of  the  pq„^„,  ,( 
property,  road-beds,  rights  of  way,  fixtures  and  franchises  judicial  mIc 
of  a  railroad  company  in  this  state,  situated  wholly  or  in  ^atlo  K*  ' 
part  in  this  state,  sold  pursuant  to  judicial  order,  judgment,   recorded 
or  decree,  and  which  sale  is  confirmed  by  the  court  making 
the  order  of  sale,  may  sell  such  property  or  any  part  therof. 
The  title  therto,  with  all  the  rights,  liberties,  faculties,  and 
franchises  shall  pass  by  sttch  sale  and  vest  in  the  purchaser 
or  purchasers  thereof,  as  fully  as  if  they  had  been  possessed, 
exercised  and  enjoyed  by  such  railroad  company.    The  grant 
thereof  in  the  form  by  law  required  to  pass  real  estate,  shall 
be  recorded  in  the  record  of  deeds  of  the  county  or  counties 
in  which  such  property  is  situaled,  and  the  rights  and  fran- 
chises are  or  may  be  exercised.     (R.  S.  Sec.  3426a.) 

Section  9077.     A  railroad  company  organized  or  exist-   A„y  numt>er. 


ing  under  the  laws  of  this  state  may  become  the  purchas 
of  such  property,  as  provided  in  the  preceding  section.  Any  ■. 
number  of  persons  may  purchase  such  road,  roadbeds,  rights 
of  way,  porpertv  and  franchises,  as  provided  herein,  either 
directly  at  such  judicial  sale  or  by  grant  from  the  purchasers 
at  such  sale.  On  filing  a  copy  of  such  deed  or  grant  in  the 
office  of  the  secretary  of  state,  with  articles  of  incorporation 
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executed  in  accordance  with  the  law  respecting  the  creation 
of  corporations  for  profit,  they,  and  such  persons  as  asso- 
ciate with  them,  not  less  than  five  in  number,  shall  become 
i  corporation  with  perpetual  succession  by  such  name  as 
they  assume  to  themselves,  with  capacity  to  main|ain  and 
■  operate  such  railroads,  whether  located  wholly  within  this 
state,  or  partly  within  this  state  and  partly  in  another  state 
or  states.    (R-  S.  Sec.  3426b.) 

Cited :     Kice  v.  Railway,  153  Fed  497,  83  C  C  A.  477.  15 

O.  F.  D.  47& 

M»y  iuue  Section  9078.     Such  corporation  shall  have  authority 

Mode  and  to  provide  for  the  purchase  price  of  the  railroad  and  other 
purchiie  ""^  property  so  bought  by  the  issue  of  its  capital  stock,  preferred 
price.  Qj.  common,  and  bonds  secured  by  mortgage  or  otherwise, 

bearing  interest  at  a  rate  not  exceeding  seven  per  cent  per 
annum.  Stock  and  bonds  heretofore  or  hereafter  issued  as 
such  purchase  price,  in  amounts  the  incorporators,  in  good 
faith,  agreed  on,  shall  be  valid,  and  taken  as  fully  paid 
for  by  the  transfer  to  the  corporation  of  such  railroad  and 
property,  and  also  by  such  issue  of  stock  or  bonds,  to  raise 
the  necessary  means  suitable  to  improve  such  railroad  prop- 
erty and  equipment  for  the  uses  and  purposes  for  which  it 
IS  employed.  In  the  operation  and  maintenance  of  its  rail- 
road, such  corporation  shall  be  entitled  to  all  the  rights,  and 
be  subject  to  all  the  obligations  and  restrictions  imposed 
upon  railroad  companies  by  the  laws  of  this  state.  (R.  S. 
Sec.  3426b.) 

Ciied :    Rice  v.  Railway,  183  Fed.  497,  82  C.  C  A  477,  15  0.  F. 
D.  478. 
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Section  9079.  When  the  proceedings  are  pending  in 
any  court  for  the  sale  of  the  road  of  a  railroad  company,  ' 
under  a  mortgage  or  deed  of  trust,  and  two-thirds  in  in-  1 
terest  of  the  creditors  and  two-thirds  in  interest  of  the 
stockholders  of  the  company  agree,  in  writing,  upon  a  plan 
for  the  readjustment  or  capitalization  of  the  debt  and  stock 
of  the  company,  the  court  shall  rentier  judgment  against  the 
company  for  the  amount  due  and  in  arrear  upon  such  se- 
curities, which  judgment,  from  its  rendition,  shall  be  a  lien 
on  all  the  property  embraced  in  such  securities,  and  ail  the 
franchises  and  powers  of  the  company  including  its  fran- 
chises to  be  and  act  as  a  corporation,  conferred  by  the  char- 
ted and  the  amendments  to  the  charter  of  the  company. 
Upon  a  sale  had  under  such  judgment,  and  a  purchase  at 
such  sale  by  trustees,  on  behalf  of  the  parties  to  such  agree- 
ment, appointed  by  the  agreement,  all  the  property  so  bound 
by  the  judgment,  including  such  franchises,  shall  vest  in 
such  trustees.  But  such  agreement  shall  provide  that  the 
unsecured  debts  of  the  company  incurred  for  repairs  or 
running  expenses,  shall  be  paid  in  money,  or  bonds  of  the 
reorganized  company,  of  the  highest  class  issued,  as  here- 
in-after provided.  A  copy  of  the  agreement  shall  be  filed 
in  such  court  before  the  rendition  of  the  judgment.  (R.  S. 
Sec.  3393.) 


o.  F.  : 


.  Thompson,   llf)  Fed.  319,  49  C.  C.  A.  I 


Section  9080.     As  soon  as  practicable  after  the  sale,   Meeting  w 
the  trustees  shall  call  a  meeting  of  the  parties  to  the  agree-  creditor  a 
ment  by  a  notice  signed  by  a  majority  of  the  trustees,  or   ""^^ 
of  their  survivors,  and  published  not  less  than  once  a  week, 
for  four  consecutive  weeks  in  a  newspaper  printed  in  the 
cities  of  New  York  and  Philadelphia,  and  in  a  newspaper 
printed  in  each    county  on  the  line  of  the  railroad,  specify- 
ing the  day,  place,  and  object  of  such  meeting — the  place 
to  be  on  the  line  of  the  road.     .M  such  meeting,  each  of 
(6451 
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the  parties  to  the  agreement  shall  be  entitled  to  vote  ac- 
cording to  the  provisions  thereof,  but  not  exceeding  one 
vote  for  every  fifty  dollars  of  the  par  value  of  the  debt 
or  stock  of  such  party,  according  to  a  list  of  voters  and  their 
respective  interests,  which  shall  be  prepared  b}'  the  majoritj- 
6f  the  trustees,  who  may  act  as  judges  of  the  election.  Bv 
a  majority  in  interest  of  the  persons  present,  in  person  or  by 
proxy,  such  meeting  may  retain  or  change  the  name  of  the 
company,  decide,  for  the  time  being,  the  amount  of  its 
capital,  the  number  of  shares  into  which  it  is  to  be  divided. 
fix  the  number  of  directors,  their  term  of  office,  elect  such 
directors,  a  majority  of  whom  shall  be  residents  of  the  state 
or  states,  in  which  such  railroad  is  situated,  and  do  all 
things  necessary  or  projier  to  reorganize  the  company.  Bin 
any  creditors  shall  be  entitled  to  beccMne  a  party  to  the 
agreement,  either  at  or  before  the  meeting  herein  providcl 
for.  A  stockholder  shall  be  entitled  to  become  a  party  therto 
at  any  time  within  one  year  after  such  meeting.  fR.  S. 
Sec,  ,i^04.) 

Where  a  railroad  corporation  organizes  under  this  and  the 
following  ^eclions.  and  in  the  agreement  therefor,  it  is  stipulateiJ 
that  certain  bonds  of  the  original  corporation  shall  be  assumed 
by  the  new  company,  and  the  holder  thereof  entitled  to  vote  at  all 
meetings  of  stnckholders,  upon  conditions  specified,  which  he  per- 
forms, the  new  company  becomes  liable  to  pay  the  bonds,  and 
ihe  holder  thereof  entitled  to  vote,  without  further  action  on  the 
lart  of  the  new  company :   State  v.  McDaniel,  23  O.  S.  354. 

Wh«  10  be  Section  9081.     A  certificate,  under  the  common  seal 

iii"'»Kreury     "^  ^he  company,  specifying  its  name,  and  the  railroad  which 
of  suit.  it  is  to  hold,  maintain,  and  operate,  shall  be  filed  in  ihc 

office  of  the  secretary  of  state.  A  copy  thereof  duly  cer- 
tiged,  in  all  courts  and  places,  shall  be  evidence  of  a  com- 
pliance with  all  the  conditions  and  provisions  of  the  two 
preceding  sections,  and  of  the  due  reorganization  and  exis- 
tence of  the  company.     (R.  S.  Sec.  3395.) 

Profwriy  of  SECTION  9082.     Upon  such  reorganization,  and  a  con- 

ntw  company,  veyance  by  the  trustees,  or  of  such  of  them  as  are  vested 
with  the  legal  title,  or  their  survivors,  the  railroad  and 
other  property,  franchises  and  things  purchased,  and  the 
franchises,  powers,  faculties,  privileges,  and  immunities 
which  were  possessed  and  enjoyed  by  the  original  company. 
or  by  any  company  with  which  it  had  been  consolidated. 
shall  pass  to  and  be  vested  in  the  company  as  reorganized: 
and  they,  and  all  property  and  things  which  the  reorganize  1 
company  thereafter  acfiuires,  except  as  hereinafter  pro- 
vided, shall  be  taken,  held,  and  disposed  of  for  the  use 
and  benefit  of  the  creditors  and  stockholders  of  the  com- 
pany, who  become  such  upon  and  after  the  reorganization. 
according  to  their  respective  rights,  but  subject  to  the 
powers  of  the  company,  and  in  no  wise  chargeable  in  re- 
spect to  any  debt,  liability,  or  claim  of  any  creditor  or 
stockholder  which  subsisted  prior  to  the  sale  and  rcoi^n- 
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ization.  All  property  of  the  original  company  not  embraced 
in  -the  sale,  upon  the  reorganization  shall  be  vested  in  the 
company  as  reorganized,  in  trust  for  all  parties  interested 
therein  as  creditors,  stockholders  or  otherwise.  {R.  S. 
Sec.  3396.) 

Cited:  Rice  v.  Railway,  153  Fed.  49T.  82  C.  C.  A.  477,  15  O. 
I-".   D.  478. 

That  Mich  legifilation  is  a  law  of  Rcneral  nature,  see  State 
V.  Sherman,  22  O.  S.  411. 

Section  9083.  Such  company  likewise  shall  have  Powcn  of 
power,  within  six  months  after  the  organization,  to  assume  °"  comply. 
such  debt-i  or  iiabilities  of  the  original  company,  make  such 
adjustments  or  exchanges  with  any  bondholder  of  the  orig- 
inal company,  an'l,  within  one  year,  with  any  stockholder, 
as  it  may  deem  expedient.  For  such  purpose,  the  company 
may  use  bonds  or  stock  which  it  is  authorized  to  issue  or 
create.  It  may  make  and  issue  such  bonds,  payable  at  times 
and  places,  and  bearing  rates  of  interest  not  exceeding  six 
per  cent  peranmim,  as  it  deems  expedient,  and  secure  the 
payment  of  bonds  which  it  i.ssues  or  assumes  to  pay,  by 
mortgages  or  deeds  of  trust  of  its  railroa'l,  or  other  prop- 
erty, anl  may  include  therein  with  its  road  all  its  cars, 
other  rolling  slock.  e((uipments,  machinery,  tools,  imple- 
ments, fuel,  materials,  and  other  things  then  held  or  there- 
after acquired  for  constructing,  operating,  or  repairing  the 
road,  or  for  reoairing  or  replacing  its  equioment  or  appur- 
tenances, as  part  and  parcel  of  the  road,  and  as  constituting 
with  the  road  one  property.  It  also  may  include  in  such 
mortgage  or  deeds  of  trust  all  franchises  held  by  the  com- 
pany, connected  with  or  related  to  the  road,  and  all  its  other 
corporate  franchises,  which  franchises,  including  the  fran- 
chise to  be  a  corporation,  in  case  of  sale  by  virtue  of  such 
mortgage  or  deed  of  tnist.  or  of  any  judgment  specified  in 
the  following  section,  shall  pass  to  the  purchasers,  so  as  to 
enable  them  to  reorganize  the  company  in  the  manner 
hereinbefore  provided.  Such  company  may  issue  capital 
stock  to  such  amount  it  deems  proper,  not  exceeding  a  limit 
fixed  by  agreement  with  the  trustees  purchasing,  and  may 
establish  preferences  in  respect  to  dividends,  in  favor  of  any 
class  of  the  stock,  in  such  order  and  manner  as  it  deems 
expendient,  not  exceeding  the  limits  fixed  by  such  agree- 
ment. If  authorized  by  the  agreement,  it  may  confer  on 
holders  of  bonds  which  it  issues  or  assumes  to  pay.  the  right 
to  vole  at  meetings  of  stockholders,  not  exceeding  one  vote 
for  every  fifty  dollars  of  the  par  amount  of  the  bon'''s,  as 
was  provided  for  in  the  agreement,  which  right  once  fixed, 
shall  attach  to  and  pass  with  such  bonds,  under  such  regu- 
lations as  the  by-laws  may  prescribe,  to  the 
holders  thereof,  but  shall  not  subject  the  holder 
ment  by  the  company,  or  to  liability  for  its  debts,  < 
title  him  to  dividends,     fR.  S.  Sec.  ,1307.) 
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iMuc  ofatodc  Section  9084.     In  cases  of  railroad  companies  organ- 

or  Kcuriticg.  jj^j  or  reorganized  under  the  laws  of  this  state,  wherein 
the  organization  or  reorganization  agreement  provides  and 
stipulates  that  any  class  of  creditors,  bondholders  or  stock- 
holders of  the  original  company,  shall  in  any  wise  be  re- 
stricted or  limited,  in  participation  in  profits,  dividends,  or 
in  respect  to  Hens  or  the  right  to  vote  as  the  holders  of  stock 
or  securities  in  the  reorganized  company,  such  reorganized 
company,  its  directors  and  officers,  shall  issue  the  certifi- 
cate of  stock  or  securities  into  which  the  original  stock, 
securities  or  debts  may  be  convertible,  bearing  upon  the 
face  of  each  plainly  and  distinctly  set  forth,  such  restric- 
tions or  limitations  so  that  purchasers  may  be  advised  of 
the  terms  thereof,  and  holders  of  stock  or  securities  created 
under  such  reorganization  agreements,  hereafter  may  have 
only  such  restricted  or  limited  rights,  liens,  participation  in 
profits,  dividends,  and  right  to  vote  thereon,  as  in  such 
agreements  certificate  of  stock  or  securities  are  set  forth. 
(R.  S.  Sec.  3397a.) 

u™  o(  raori-  Sectiox  9085.     The  lieu  of  the  mortgages  and  deeds 

'^'"'  of  trust  authorized  by  section  ninety  hundred  and  eighty- 

three  shall  be  postponed  to  the  lien  of  judgments  recovered 
against  the  company,  after  its  reorganization,  for  labor 
thereafter  performed  for  it,  or  materials  or  supplies  there- 
after furnished  to  it,  or  damages,  losses,  or  injuries  there- 
after suffered  or  sustained  by  the  misconduct  of  its  agents. 
or  in  any  action  founded  on  its  contracts  or  liability  as  a 
common  carrier  thereafter  made  or  incurred.  (R.  S.  Sec. 
3398.) 

Cited;     Stewart  v.  Railway,  53  O.  S.  151. 

A  judgment  creditor  who  claims  a  priority  over  a  pre- 
existing mortgage  under  this  section,  has  the  burden  of  showing 
that  his  claim  comes  within  the  provisions  of  this  section :  Trust 
Co.  v.  Railway,     10  Dec.  Rep.  481.  21  Bull.  275. 

A  claim  for  supplies  may  be  assigned  so  that  the  assignee 
will  have  the  same  rifjlit  to  priority  that  his  assiunor  had ;  even 
if  judgment  is  not  taken  until  after  the  assignment:  Trust  Co, 
V.  Railway.  1"  Dec.  Rep.  481,  21  Bull.  275. 

As  to  the  priority  of  a  judgment  against  a,  foreign  rail- 
way corporation  for  personal  injuries  from  a  pre-existing  mort- 
ragc  given  bv  such  corporation,  see  King  v.  Thompson,  110  Fed. 
19.  49  C.  C;  A.  49,  13  O.  R  D.  696. 

A  railway  corporation  after  consolidation  mortgaged  its  road 
April  1,  1864.  to  secure  the  payment  of  the  principal  and  interest 
on  certain  bonds,  and  default  haviuR  been  made,  foreclosure  suit 
was  instituted,  decree  rendered  and  sale  confirmed  December  2. 
1809.  The  proceeds  of  sale  were  less  than  mortgage  debt.  A 
was  killed  on  the  road  June  22,  1866,  and  his  administrator 
obtained  .t  judgment  against  such  consohdated  corporation  in  Nn- 
vemher  IST.'i.  after  confirmation  of  the  sale  in  the  foreclosure  pro- 
ceedings. Il  was  held  that  nn  lien  by  the  judgment  existed,  and 
a-i  there  was  no  lien  existing  at  law  upon  the  road,  there  could  be 
none  inequity  upon  the  funds  arisinf:  from  the  sale:  Jeffrey  v. 
Moran.  mi  U.  S.  2IW, 

Lien  for  i«bor  SE(rrTi)N  oo8fi.     In  an  action  against  a  railroad  com- 

pfrforratd.        panv,  domestic  or  foreign,  operating  a  railroad  in  this  state. 

wh?n  it  is  or  was  for  the  purpose  of  recovering  iu^nent 
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against  the  corporation  for  labor  done  for,  or  supplies  fur- 
nished to  it,  or  for  damages  or  losses,  or  injuries  suffered 
or  sustained  by  the  misconduct  of  its  agents,  or  the  suit  is 
founded  on  the  company's  contract  or  liabiHty  as  a  common 
carrier;  if,  when  reduced  to  judgment  by  virtue  of  statute 
or  the  principles  of  equity,  it  would  become  a  lien  upon 
the  property  of  such  company,  prior  to  the  lien  of  a  mort- 
gage or  deed  of  trust,  legally  made  under  the  laws  of  this 
state,  such  judgments  shall  be  a  prior  lien  upon  such  prop- 
erty, notwithstanding  its  sale  or  conveyance  by  virtue  of  a 
judgment  or  decree  of  foreclosure  for  breach  of  the  terms 
and  conditions  of  such  mortgage  or  deed  of  trust.  (R.  S. 
Sec.  3398a.) 

Liens  against  a  railroad,  see  G.  C.  8343  and  8376. 

Section  9087.  A  party  prosecuting  such  action  in  h„^  ,u(.h  li™ 
order  to  avail  himself  of  the  provisions  of  the  preceding  enforced, 
section,  before  ihe  day  fixed  for  the  sale  of  the  property  of 
such  railroad  under  judgment  or  decree  of  foreclosure  and 
sale,  shall  file  with  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered,  a  notice  in  writing,  set- 
ting forth  the  title  of  his  action,  the  court  wherein  pending, 
the  amount  of  his  claim,  the  date  from  which  hi  -laims 
interest  thereon,  the  probable  amount  of  costs,  and  that  he 
claims  that  the  judgment  sought  by  him  to  be  recovered 
would,  when  obtained,  become  a  lien  prior  in  law  or  equity 
to  the  lien  of  the  judgment  or  decree  nf  foreclosure  an'l 
sale.  Before  the  day  of  sale,  or  at  the  time  thereof,  he 
also  shall  serve  a  certified  copy  of  such  notice  upon  the  of- 
ficer or  other  person  making  such  sale,  who,  prior  to  offer- 
ing the  property  for  sale,  shall  read  such  notice  publicly 
at  the  time  and  place  of  sale,  and  with  his  return  of  sale, 
return  the  copy  of  notice  with  the  endorsement  of  his  pro- 
ceedings thereunder  upon  it  to  the  court.  fR.  .S.  Sec. 
3398b.)  . 

SErrioN  QoSS.     On  the  return  of  the  officer  or  other   (-„„„  ^^  ^ 
person  making  such  sale,  before  confirming  il  and  ordering  tain  »moiini 
distribution  of  the  funds  arising  therefrom,  the  court  shall   "     '"' 
retain  in  its  custo^'y  or  under  its  control,  a  sufficiency  of 
such   proceeds  appHcable  to  distribution   to  the  claimants 
under  the  liens  of  the  mortgage  or  deed  of  trust,  to  satisfy 
any  judgment  which  may  be  recovered  in  the  action  pro- 
vided  for  in  section  ninety  hundred  and  eighty-six  wjien 
ended  and  ('elermined.     (R.  S.  .Sec.  3398c.) 

Sfxtion  9089.  Within  sixty  days  after  the  determina-  j„  ^^  f„^. 
tion  of  the  action  referred  to  in  section  ninety  hundred  and  ■  "*H'  f**""- 
eighty-six,  the  party  claiming  such  priority  of  lien,  if  he 
has  recovered  judgment  against  such  railroarl  company, 
shall  file  his  answer  and  cross-petition  in  the  action  pend- 
ing in  the  court  holding  the  fund  as  above  provided,  set- 
ting forth  his  claim  thereto,  and  such  court  shall  make  the 
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proper  orders  necessary  to  the  determination  of  the  ques- 
tions of  priorities  and  distribution  of  the  retained  fund, 
as  in  the  preceiUng  section  provided.     (R.  S,  Sec.  3398dJ 

Provisiom  SECTION   9090.     The  provisions  of  this  chapter  shall 

certain  other  extend  to  and  apply  to  companies  whose  railroads  are  partly 
compiniw.  witliin  and  partly  without  this  state.  A  domestic  company 
possessing  such  a  railroad,  may  exercise  without  this  state 
all  its  powers,  privileges,  faculties,  and  franchises,  A  for- 
eign corporation  possessing  a  railroad  which  is  partly  in  an- 
otlier  state  and  partly  whhin  this  state,  may  here  exercise 
and  enjoy  all  its  powers,  privileges,  faculties,  and  franchises, 
for  the  purposes  of  such  road  and  its  business,  not  incon- 
sistent with  the  laws  of  this  state.  Mortgages  and  deeds 
of  trust  made  by  such  corporation  upon  its  railroad,  equip- 
ments, or  other  proiM;rty  within  this  state,  sHall  operate  in 
the  manner  and  with  like  effect  as  provided  with  respect  to 
companies  so  reorganized.  'But  such  part  of  the  railroad 
as  is  within  this  state  is  subject  to  taxation,  and  to  all  regu- 
lations of  law,  as  are  railroads  of  this  state  in  like  cases, 
and  the  corporation  owning  it  shall  be  subject  to  all  duties 
in  respect  thereto  imposed  by  law,  and  may  sue  and  be 
sued  hi  all  cases  and  in  the  manner  that  a  company  of  this 
slate  might  sue  or  be  sued.     (R.  S.  Sec.  3399.) 

Cited:     State  v.   Sherman.  22  0.   S.  411. 

A  foreign  railroad  corporation,  by  merely  leasing,  possessing 
and  operatinj!  in  this  state,  the  property  of  a  domestic  railroad 
corporation,  does  not  thereby  become  an  Ohio  corporation,  nor  such 
citizen  of  the  slate:     Railroad  v.  Gary.  28.  O.  S,  208. 

This  section  docs  not  authorize  a  foreign  telephone  company 
to  appropriate  private  property  by  eminent  domain :  Telephone 
Co.  V.  Columbus  Grove,  8  O.  C.  C.   (N.  S.)   81,  18  O.  C,  D.   131. 

The  legislature  has  power  to  attach  these  conditions  to  the 
right  gi\en  to  foreign  corporations  to  mortgage  railroad  property 
within  this  stale;  and  the  effect  of  this  section  is  to  postpone  the 
lien  of  mortgages  executed  after  its  enactment  by  a  company  of 
another  state,  a  part  of  whose  road  is  in  Ohio,  as  to  such  part, 
to  judgments  obtained  against  it  for  persona!  injuries:'  King  v. 
Thompson,  110  Fed.  319,  49  C.  C.  A,  50.  13  O.  F.  D.  696. 

\  railway  bridge  is  an  essential  part  of  its  construction;  and 
land  may  be  acquired  in  order  to  build  thereon  an  approach  to  a 
railroad  bridRe  even  if  a  part  of  such  bridge  is  without  the  state: 
Railway  v.  Taylor,  50  Bull.  20. 

Section  9091.  Railroads,  and  other  property  mort- 
nroJ*ny'ni»y  gaged  therewith  by  such  company,  if  the  court  deems  it 
out'appriiie-  expedient,  may  he  sold  without  appraisement,  at  judicial 
■nent,  «ales  Under  judgments  upon  such  mortgage.     But  in  such 

case,  to  prevent  sacrifices,  and  protect  the  interests  of  all 
concerned,  the  court  shall  fix  a  minimum  sum  below  which 
no  sale  shall  be  made.  In  order  to  fix  that  amount,  if  it 
■  deems  it  expedient  to  do  so,  the  court  may  refer  the  sub- 
ject to  a  master,  with  instructions  to  take  testimony,  and 
report  the  sum.     (R.  S.  Sec.  3400.) 

.-\n  injunction  may  be  allowed  restraining  the  removal  and  sale 
on  execution,  of  portions  of  the  mortgaged  property  of  a  railroad 
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company,  oil  (he  application  of  the  mortg^ees,  when  the  whole  of 
rhe  property  mortgaged  is  admitted  lo  be  inadequate  security  for 
the  payment  of  the  mortgage  debts. 

The  remedy  of  the  judgment  creditor,  in  such  case,  is,  in  equity, 
lo  subject  the  interest  of  the  mortgagor  to  the  payment  of  his  judg- 
ment; or  where  the  nature  of  his  claim  is  such  as  to  entitle  him  to 
have  it  paid  out  of  the  earnings  of  the  company,  by  proceedings 
to  appropriate  so  much  thereof  as  may  be  necessary  to  the  pay- 
ment of  the  judgment:    I^ne  v.  Baughman,  IT  O.  S.  642. 

Section  9092.     When  judicial  proceedings  are  pend-   cnditon 
iiig  in  a  court  for  the  sale  of  a  railroad,  and  it  is  in  the   ™*o«pr** 
hands  of  a  receiver  appointed  by  such  court,  twt>-thirds  in   taiiiaiion. 
interest  of  each  class  of  mortgagees  or  holders  of  the  bonds 
issued  tinder  a  mortgage,  and  two-thirds  in  interest  of  all. 
Other  classes  of  creditors  of  such  company,  and  the.owners 
of  two-thirds  of  the  shares  of  the  stock  thereof,  may  agree 
in  writing  upon  a  plan  for  the  adjustnient  of  such  indelrted- 
ness,  by  capitalization  or  otherwise.     (R.  S,  Sec.  3401.) 

The=e  provisions  nrc  invalid  as  far  as  they  relate  to  debts 
contracted  by  a  railway  corporation  before  the  passage  of  this  pro- 
vision ;     Mather  v.  Tunnel  Co.,  3  O.  C.  C.  284.  2  O,  C.  D,  161. 

Sectfcm  9093.     When  such  agreement  is  made,  and   noHm  of 
filed  in  the  office  of  the  secretary  of  state,  he  shall  cause   J^^J^^^. 
public  notice  thereof  to  be  given  in  a  newspaper  of  general   ii«htd. 
circulation   publishe!   in   each   of   the  cities  of  Columbus, 
Cincinnati  and  Cleveland,  and  also  in  a  newspaper  of  gen- 
eral circulation  published  in  each  of  the  counties  through 
or  in  which   the  road  is  located,   which  publication   shall 
be  made  immediately  after  the  agreement  is  filed,  and  be 
continued  for  six  consecutive  weeks.    The  cost  thereof  shall 
be  paid  by  the  company.     (R.  S.  Sec.  3402.) 

These  provisions  are  invalid  as  far  as  they  relate  to  debts 
contracted  hv  a  railway  corporation  before  the  passafne  of  this 
provisions:     Mather  v.  Tunnel  Co.,  3  O.  C.  C,  2B4.  2  O.  C.  D,  Ifil. 

Section  9094.     A  duplicate  of  such  agreement  shall   other  cr*d.. 
be  kept  at  the  principal  office  of  the  company.     All  persons   J^^al^J."*" 
in  interest,  not  parties  thereto,  shall  be  at  liberty,  for  four   ment. 
months  after  the  date  of  the  first  publication,  to  appear  and 
become  a  party  to  such  agreement,  either  in  person  or  by 
proxy,  bv  signing  it,  and  therebv  secure  its  benefits.   (R. 
S.  Sec.  3403.) 

These  provisions  are  invalid  as  far  as  they  relate  to  debts 
contracted  hv  a  railwav  corporation  before  the  passage  of  this 
provision:     Mather  v.  Tunnel  Co..  3  O.  C.  C.  284,  2  O.  C.  D,  161. 

Section  9095.     Persons  in  interest  who  fail  to  become   Right,  „* 
parties  to  the  agreement  within  such  time  thereafter  shall   ^^^""^^1"' 
be  entitled  to  the  same  rights,  interest,  estate,  remedy,  liens,  »iTwni«ni. 
and  action,  and  none  other,  which  parties  in  interest  of  like 
class  and  amoimt  who  signed  the  agreement  obtained  by, 
and  under  it.    Rut  if  a  person  in  interest  fails  for  six  years 
after  the  publication  of  the  notice  mentioned  in  the  second 
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preceding  section,  to  apply  at  the  principal  office  of  ihe  com- 
pany, either  in  person  or  by  proxy,  to  become  a  party  in 

interest  in  the  agreement,  such  person,  unless  an  infant, 
or  insane,  shall  be  barred  uf  al!  interest,  claim,  right  or 
action  under  the  agreement,  or  otherwise.  In  case  of  such 
disability  the  rights  above  enumerated  shall  be  extended 
for  two  years  after  the  termination  of  the  disability.  {R. 
S.  Sec.  3404.) 

These  provisions  are  invalid  as  far  as  they  relate  to  det)ts 
contracted  by  a  railway  corporation  before  tfie  passage  of  ibis 
provision:    Mather  v.  Tunnel  Co.,  3  O.  C.  C.  384.  2  O.  C  D.  161. 

Court  to  make  SECTION  9096.     When  sucli  agreement  is  made,  filed, 

ord«  aa  to        notice  of  it  given,  and  proof  thereof  made,  or  offered  to  be 

made,  in  the  court  in  which  the  proceedings  are  pending. 

the  court  shall  dismiss  the  proceedings.     But  it  may  make 

such  order  or  decree  touching  the  costs  and  expenses  thereof 

as  it  deems  just.     {R.  S.  Sec.  3405.) 

These  provisions  arc  invalid  as  far  as  they  relate  to  debts 
contracted  by  a  railway  corporation  before  the  passase  of  this 
provision:     Mather  v.  Tunnel  Co.,  3  O.  C.  C.  284.  2  O.  C  D.  161. 

AgTMBient  Section  9097.     Such  agreement  is  not  required  to  be 

esv^  ^niireM.     between  the  several  interests  above  specified,  but  may  be 

between  each  interest  separately,  and  the  railroad  company. 

{R.  S.  Sec.  3406.) 

These  provisions  are  invalid  as  far  as  they  r«late  to  debts 
contracted  by  a  railway  corporation  before  the  passage  of  this 
provision :    Mather  v.  Tunnel  Co.,  3  O.  C  C.  284.  2  0.  C  D.  161. 

When  nai  SECTION'  9098.     If  the  railroad  involved  in  such  ju- 

"omMniei!"  dlcial  proceedings  is  used,  in  whole  or  part,  by  such  com- 
pany in  common  with  another  railroad  company,  on  the 
same  track,  between  points  on  the  line  common  to  both, 
and  within  the  limits  of  the  termini  established  by  their 
charters,  the  company  owning  the  railroad,  if  it  can  be  done 
without  impairing  the  usefulness  thereof  to  it,  for  a  period 
of  years,  for  an  annual  rent,  may  lease  or  sell  for  a  fixed 
sum,,  to  the  company  to  which  the  line  of  road,  in  whole 
or  part,  is  common,  an  undivided  interest  in  it  upon  such 
terms  and  conditions  as  they  agree  upon.  Such  lease  or 
sale  shall  be  reported  to  and  approved  by  the  court.  When 
so  made  and  approved,  the  lessee  or  vendee  thereof  shall 
hold  such  interest  free  from  any  previous  lien  thereon, 
(R:  S.  Sec.  3407.) 

A  railway  which  is  acquired  under  this  section  by  two  rail- 
way corporations  as  tenants  in  common,  can  not  be  partitioned 
either  by  procecdine''  in  eouitv  or  bv  proceedings  under  the  statute: 
Railroad  v.  Railroad,  38  0.  S.  614. 

Slocks  or  Section  9099.     When  a  portion  of  the  stock  or  bonds 

''"fiducilu-''*  '"  '^^  ^  company  is  held  by  the  state,  or  a  county,  township, 
«p»ciiy.  citv  or  village,  or  by  an  executor,  administrator,  .guardian. 
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or  otherwise  in  a  fiduciary  capacity,  the  governor,  county 
commissioners,  township  trustees,  council,  or  other  author- 
ity of  the  municipal  corporation,  or  person  holding  in  fidu- 
ciary capacity,  may  become  parties  to  an  agreement  for  the 
reorganization  of  such  company,  and  may  control,  exchange, 
or  manage  such  stock  or  bonds  according  to  the  terms  of 
the  agreement  and  receive  new  stock  or  bonds  to  be  issued 
in  place  of  the  original  stock  or  bonds,  which  shall  be  held 
on  the  same  terms,  and  subject  to  all  liens,  which  attached 
to  the  original  stock  or  bonds.     (R.  S.  Sec.  3408.) 

The  statute,  in  providing  that  such  bonds  should  not  be  de- 
livered by  the  commissioners  until  a  sufficient  sum  was  provided 
hy  stock  subscriptions  or  otherwise,  to  complete  such  road,  and  im- 
posing upon  them  thei  duty  of  delivering  the  bonds  when  said  pro- 
provision  has  been  made,  without  indicating  any  person  or  tribunal 
(o  determine  that  fact,  necessariljr  delegated  that  power  to  the 
commissioners,  and  if  they,  acting  in  good  faith,  and  with  reason- 
able prudence  and  caution,  should  decide  that  such  provision  had 
been  made,  and  deliver  the  bonds,  the  bonds  will  not  be  invalidated, 
if  it  should  subsequently  appear  that  the  means  were  wholly  in- 
sufficient:    Commissioners  v,  Nicholds,  14  O.  S.  260. 
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Section  9100.  Street  railways,  with  single  or  double 
tracks,  side-tracks,  and  tiirn-onts,  may  be  constructed  or 
extended  within  or  without,  or  partly  within  and  partly 
without  any  municipal  corporation.  Offices,  depots,  and 
other  necessary  buildings  therefor,  also  may  be  constructed, 
(R.  S.  Sec.  3437-) 

Power  to  lease,  see  G.  C.  9137. 

Council  grants  permiBsion,  sec  G.  C.  3768. 

I.    Applied,  cited,  construed, 

11.    Definition  and  scope. 

III.  Nature    of     interest 

granted. 

IV,  Grant  as  contract. 
V,    Abutting    property 

owners. 

I,  Applied,  CrrED,  Construed,  Refeered  t 
Sims  V,   Railway.  37  O,   S.  556 :  Railway  v.  Cincinnati,  75  O, 


In  municipal  cor- 
poration. 

Outside  of  municipal 
corporation. 


.  196;  Commissioners  v.  Lieht  &  Power  Co.,  9  O,  C 
(654) 
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O.  C.  D.  290  (affirmed,  Railroad  v.  Commissioners,  56  O,  S.  X); 
State  V.  Traction  Co..  18  O.  C.  C.  490,  10  O.  C.  D.  212;  State  v. 
Railway.  19  O.  C.  C.  79,  10  O.  C.  D.  418;  Day  v.  Railway,  5  O. 
C.  C.  (N.  S.)  393,  17  O.  C.  D.  60  (reversed.  Railway  v.  Day, 
73  O.  S.  83)  i  Belle  v.  Glenville,  5  O.  C.  C.  (N.  S.)  461,  17  O. 
C  D.  181 ;  (affirmed,  without  report.  Belle  v.  Glenville.  73  O.  S. 
392 :  Belle  v.  Glenville,  75  O.  S.  574)  ;  Railway  v.  Railway,  5  O. 
C.  C.  (N.  S.)  583,  le  O.  C.  D.  180  (affirmed,  without  rmort. 
Railway  v.  Railway,  78  O.  S.  364) ;  Isom  v.  Railway,  10  O.  C.  C, 
(N.  S.1  89,  19  O,  C  D.  583;  Oviatt  v.  Railroad,  2  O.  N.  P.  84, 

3  O.  D.  (N.  P.)  252;  Railroad  v.  Traction  Co.,  1  O.  N.  P.  (N.  S.) 
218.  M  O.  D.  (N.  P.)  17;  In  re  Railway.  3  O.  N.  P.  (N.  S.)  561, 
16  O.  D.  (N.  P.)  87;  Elyria  v.  Traction  Co.,  8  O.  N.  P.  (N.  S,) 
H.\  19  O.  D.  (N.  P.)  294;  Cincinnati  v.  Railway,  1  O.  D.  (N.  P.) 
591 ;  N'eare  v.  Railway,  4,  O.  D.  (N.  P.)  475;  Cincinnati  v.  Railway, 

4  O.  D.  (N.  P.)  507;  Ronncbaum  v.  Railway.  6  O.  D.  (N.  P.) 
24;  Ravnolds  v.  Cleveland.  13  O.  D.  (N.  P.)  125;  Engineering 
Co.  V.  ftailway,  75  Fed.  162.  8  O.  F,  D.  682;  Railway  v.  Cleveland, 
94  Fed.  3S5.  12  O.  F.  D.  635. 

II.  Detinition  and  Scope, 

It  is  immaterial  what  the  motive  power  is  when  it  is  not  steam.' 
and  that  the  cars  carry  freight  and  mail.  It  they  stop  at  any  point 
for  nassengers,  and  the  rails  conform  substantially  to  the  grade  of 
the  highway,  the  road  is  dearly  a  street  railroad:  Dietz  v.  Trac- 
tion Co.,  4  O.  J^.  P.  399.  6  O,  D.  (N.  P.)  613. 

A  corporation  which  h  described  in  its  charter  as  a  "traction 
company,  and  which  is  shown  by  such  charter  and  other  evidence 
to  be  an  interurban  railway,  is  a  street  railway  within  the  provis- 
ions of  the  statutes :    Traction  Co.  v.  Traction  Co.,  47  Bull.  854. 

A  street  railway  is  a  railway  laid  in  a  street  to  facilitate  its 
use  hy  ilie  public:  State  v.  Traction  Co.,  18  O,  C.  C.  490,  10  O. 
C.  D.  212. 

.\  street  railroad  is  not  retjarded  as  a  railroad  within  the 
meaning  of  G.  C.  8:143,  et  sea.,  which  provides  a  method  of  securing 
liens  against  railroads:    Bridge  Co.  v.  Iron  Co.,  59  O.  S.  179. 

This  and  the  following  sections  are  general  in  their  character, 
referring  to  all  street  railways  whether  located  within  or  without 
a  municipal  corporation;  and  accordingly  they  must  yield  to  the 
more  specific  provisions  (G.  C.  3768.  et  se<|.)  which  deal  with  a 
railway  within  a  municipal  corporation :  Railway  v.  Railway,  5 
O.  C.  C.   CS.  S.)  .Wl.  16  O.  C.  D,  180. 

The  fact  that  the  motive  power  is  a  cable  does  not  prevent 
the  railway  from  bein?  a  street  railway :  Clement  v,  Cincinnati,  9 
Dec.  Rep.  688.  16  Bull.  355;  Harrison  v.  Railway.  9  Dec.  Rep,  805, 
17  Bull.  2B.1 

These  statutes  make  a  distinction  between  "construction"  and 
■■extension"  of  street  railroads:  Day  v.  Railway,  5  O.  C,  C  (N. 
S.)  393.  17  O.  C.  D.  60  (reversed.  Railway  v.  Day,  73  0.  S.  87)  ; 
but  above  proposition   not   affected   hy   reversal. 

Steam  railroads  and  electric  railways  are  classified  and  recog- 
nized as  separate  and  distinct  from  each  other  by  the  statutes  of 
Ohio,  and  statutes  regulating  (he  former  are  inapplicable  to  the 
latter  unless  an  intention  tn  the  contrary  clearly  appears:  Rail- 
way V.  Traction  Co..  4  O.  C.  C   (N.  S.l   329,  16  O.  C.  D.  I. 

The  term  "railroads"  does  not  include  street  railroads :  Com- 
missioners v.  Traction  Co..  75  O.  S.  54S;  see.  to  the  same  effect. 
In  re  Railway.  3  O.  N.  P.  (N.  S.)  661.  16  0,  D.  (N.  P.)  87. 

A  street  railway  has  power  to  carry  freight,  and  the  statutory 
powers  of  such  street  railway  companies  can  not  be  restricted  by 
ordinance;  State  v.  Traction  Co.,  64  O,  S.  272  (affirming  State 
V,  Traction   Co..  18  O.  C.  C.  490.  10  O.  C,  D.  212 

The  use  of  the  surface  of  a  street  by  street  ntiliniyt  it  M 
recognized  and  valid  method  of  public  travel:  Dayton  v.  Rail- 
way, 12  O.  D.  (N.  P.)  258. 
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Suburban  and  interurban  railroads  are  street  railriKtds  within 
the  meaning  of  the  laws  on  street  railroads :  Railway  v.  Lohe,  68 
O.  S.  101  ;  see,  to  the  same  effect.  Railway  v.  Railroad,  21  O.  C  C. 
381,  12  0.  C.  D.  113;  Railway  v.  Railway,  S  O.  C.  C  {N.  S.) 
583,  16  O.  C.  D.  180. 

As  to  the  power  conferred  upon  street  railways,  see,  also. 
Railway  v.   Cleveland.   137   Fed.   Ill,   14  O.   F.   D.  513. 

For  a  statutory  definition  in  connection  wict;  taxation,  see 
G.  C.  5488, 

For  the  provisions  with  reference  to  the  grant  by  a  municipal 
corporation  of  the  rishi  to  construct  and  operate  a  street  railway 
within  its  limits,  see  G.  C.  3768,  et  seq. 

III.    Natuke  or  Interest  Gramted. 


If  a  city  council  has  granted  to  one  street  railway  company 
the  right  to  use  a  particular  portion  of  a  street,  and  such  com- 
pany has  duly  accepted  such  grant  and  has  taken  possession  of 
the  right  of  way  so  specifically  granted,  a  subsequent  grant  by  said 
city  council,  or  its  successors  in  office,  or  board  of  control,  of  the 
same  right  of  way  or  a  substantial  part  thereof,  to  another 
street  railway  company;  does  not  of  itself  confer  upon  the  second 
grantee  the  right  to  enter  and  take  possession  of  the  route  or 
right  of  way  so  granted,  when  such  entry  and  taking  possession 
would  greaily  and  materially  interfere  with  the  first  grantee's  right 
of  enjovment  of  its  right  of  way:  Traction  Co.  v.  Traction  Co.,  69 
O.  S.  403  (affirining  Railway  Electric  Co.  v.  Railway,  5  O.  C  C. 
319.  3  O.  C.  D.  158. 


The  right  to  construct  a  street  railway  is  a  privilege  or  fran- 
cnise  granted  by  the  state,  and  the  fact  that  the  privilege  is  not 
to  be  exercised  until  the  municipal^  authorities  consent  does  not 
change  the  source  of  power,  but  merely  a  condition  to  the  exer- 
cise of  the  privilege:  State,  ex  rel„  v.  Railway,  1  0.  C.  C.  (N. 
S.)  145,  14  O.  C.  D.  609. 

The  right  conferred  upon  a  street  railway  corporation  to 
occupy  a  portion  of  a  public  street  with  its  tracks  is  an  ease- 
ment: Trust  Co.  V.  Cincinnati.  76  Fed.  296.  10  0.  F.  D.  112, 

A  municipal  corporation  has  no  power  to  grant  to  one  rail- 
way corporation  the  exclusive  right  to  make  use  of  its  streets; 
but  it  may  grant  to  a  later  railway  corporation  the  right  to  make  a 
joint  use  of  its  tracks:  Railway  v.  Railway,  6  0.  C.  C.  3ffi. 
3  a  C.  D.  493 ;  see.  on  this  point.  G.  C.  9103. 

An  extension  of  the  line  of  a  Street  railway  corporation  may 
be  beyond  the  termini  which  are  indicated  in  its  certificate  of  in- 
corporation ;  Sims  V.  Railway.  37  O.  S.  556, 
See.   also,   G.   C.   3777. 

The  plaintiff,  a  street  railroad  corporation,  obtained  from  the 
city  council  of  Cleveland  the  right  to  construct  and  operate  its 
road  through  certain  streets  of  the  city,  upon  certain  tenns  and 
conditions  expressed,  and  subject  to  such  other  terms  and  con- 
ditions as  the  council  might  thereafter  prescribe.  Among  the  con- 
ditions expressed,  il  was  stipulated  that  a  certain  other  railroad 
company,  then  in  existence,  should  be  allowed  to  run  its  cars  upon 
a  portion  of  the  plaintiff's  road,  upon  the  payment  of  such  reason- 
able compensation  as  the  council  should  prescribe,  if  the  parties 
were  unable  to  agree.  Afterward,  another  company  was  organized, 
to  which  was  granted  the  right  of  way  along  certain  streets,  and 
also  upon  a  portion  of  the  route  already  occupied  by  the  plaintiff, 
and  upon  its  track,  uppn  the  payment  to  the  plaintiit  of  a  reason- 
able compensation.  These  companies  failing  to  agree  upon  the 
amount  to  be  paid,  the  council  prescribed  a  certam  sum.  which 
was  tendered,  but  refused  by  the  plaintiff.  Thereupon,  the  plain- 
tiff brought  suit  against  said  other  last- mentioned  company  to  en- 
join said  company  from  using  any  portion  of  its  track,  alleging 
among  other  tilings,  that  the  compensation  50  prescribed  and  ten- 
dered was  inadequate,  which  allegation  was  negatived  bj;  defendant 
It  was  held  that  the  plaintiff  did  not  acquire  an  exclusive  right  to 
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ust  the  route  upon  which  its  road  was  constructed,  that  the  prop- 
erty of  the  plaintifF  in  its  track  was  subject  to  be  taken  for  a  like 
public  use  in  common  upon  compensation,  being  first  made;  that 
the  council  stipulated  for  the  right,  in  such  case,  to  prescribe  a 
reasonable  conigensation ;  and  that,  without  proof  that  the  amount 
of  compensation  so  prescribed  and  tendered  was  inadequate,  the 
plaintiff  is  not  entitled  to  an  injunction ;  Railroad  v.  Railroad,  36 
O.  S.  239. 

This  section  makes  provision  for  the  construction  of  a  street 
railway  either  within  or  without,  or  partly  within  or  partly  with- 
out, a  municipal  corporation ;  Hamilton  v.  Railway,  5  O.  N.  P- 
457,  8  0.  D,  (N.  P.)  174. 

A  grant  of  the  right  of  way  for  a  Street  railway  to  a  given 
person  as  ''trustee"  does  not  render  such  grant  invalid :  Simmons 
V.  Toledo,  5  O.  C.  C.  124,  3  O.  C.  D.  M. 


The  corporate  power  to  make  an  extension,  is  conferred  by 
statutes  under  which  the  company  is  incorporated  and  is  acting. 
The  ordinance  granting  permission  to  extend  the  track,  is  not  an 
act  conferring  corporate  powers.  It  is  merely  a  permit  to  the 
corporation  to  exercise  the  corporation  powers  conferred  by  general 
law,  therefore,  such  an  ordinance  is  not  an  act  conferring  cor- 
porate powers,  which  is  prohibited  by  Art.  XIII,  No.  1,  of  the  con- 
stitution of  Ohio:  Sims  v.  RailroaJ,"^?  O.  S.  656. 

The  dominate  purpose  for  which  streets  in  a  municipality  are 
dedicated  and  opened,  is  to  facilitate  public  travel  and  transpor- 
tation, and  in  that  view,  new  and  improved  modes  of  conveyance 
by  street  railways  are  by  law  authorized  to  be  constructed,  and  a 
franchise  granted  to  a  telephone  company  of  constructing  and 
operating  its  lines  along  and  upon  such  streets,  is  subordinate  to 
the  rights  of  the  public  in  the  streets  for  the  purpose  of  travel 
and  transportation :  Railway  v.  Telegraph  Association,  48  O.  S. 
390. 

The  fact  that  a  telephone  company  acquired  and  entered  upon 
the  exercise  of  a  franchise  to  erect  and  maintain  its  telephone  poles 
and  wires  upon  the  streets  of  a  city,  prior  to  the  operation  of  an 
electric  railway  thereon,  will  not  give  the  telephone  company,  in 
the  use  of  the  streets,  a  right  paramount  to  the  easement  of  the 
public  to  adopt  and  use  the  best  and  most  approved  mode  of 
travel  thereon;  and  if  the  operation  of  the  street  railway  by  elec- 
tricity as  the  motive  power  tends  to  disturb  the  working  of  the 
telephone  system,  the  remedy  of  the  telephone  company  will  be, 
to  readjust  its  methods  to  meet  the  condition  created  by  the  in- 
troduction of  electromotive  power  upon  the  street  railway :  Rail- 
way v.  Telegraph  Association,  48  O-  S.  390. 

Where  a  telephone  company,  under  authority  derived  from 
the  statute,  places  its  poles  and  wires  in  the  streets  of  a  muni- 
cipality, and  in  order  to  make  a  complete  electric  circuit  for  the 
transmission  of  telephonic  messages,  uses  the  earth,  or  what  is 
known  as  the  "ground  circuit,"  for  a  return  current  of  electricity, 
and,  where  an  electric  street  railway  afterwards  constructed  upon 
the  same  streets,  is  operated  with  the  "single  trolley  overhead 
system,"  so-called,  of  which,  the  ground  circuit  is  a  constitutent 
part,  if  the  use  of  the  ground  circuit  in  the  operation  of  the  street 
railway  company  interfers  with  telephone  communications,  the 
telephone  company,  as  against  the  street  railway,  will  not  have  a 
vested  interest  and  exclusive  right  in  and  to  the  use  of  the  ground 
circuit  as  a  part  of  the  telephone  system :  Railway  v.  Telegraph  As- 
sociation. 48  O.  S.  390. 

In  the  absence  of  express  reservation  of  the  power  to  for- 
feit for  misuse,  the  city  can  not  remove  a_  street  railway  track 
because  the  railway  corporation  has  made  an  improper  use  thereof: 
Railway  v.  Cleveland,  4  O.  N,   P.  21,  6  O.   D.'(N.  P.)   33. 

A  preliminaiy  ordinance  which  designates  the  route  for  a 
street  railway  and  which  instructs  the  city  clerk  to  advertise  for 
proposals  (see  G.  C.  3769.  3777,  9105  and  9107)  is  not  an  ordin- 
ance which  creates  a  right  or  grants  a  franchise  or  provides  for 
42    B.  or  p.  s. 


,v  Google 


658  LAWS  OF  OHIO 

the  expenditure  of  money  (see  G.  C  4224)  :  State,  ex  rel.,  \- 
Henderson,  38  O.  S.  644. 

Legal  appropriation  of  and  compensalion  for  the  use  of  the 
tracks  and  substructures  of  one  street  railway  by  anotlier  under 
G.  C.  9101  and  9108  gives  the  appropriating  conipanj  3  property 
right  in  the  tracks  and  substructures  so  appropriated,  and  a  third 
railway  corporation  by  a  contract  with  the  original  corporate  owner 
can  obtain  no  right  as  against,  the  appropriating  corporation  to  use 
Mid  tracks  and  structures:  Railway  v.  Railway,  7  O.  N.  P.  211, 
1  O.  D.  <N.  P.)  33. 

The  mere  fact  of  constructing  a  street  railway  so  as  to  cross 
the  tracks  of  another  street  railway  already  in  existence  does  not 
entitle  the  first  company  to  compensation  in  damages  therefor: 
Railway  v.  Railway,  9  0-  C.  C.  SW,  6  0.  C.  D.  733. 

The  statute  which  limits  the  duration  of  street  railway  grants 
10  twenty-five  years  (see  G.  C.  3771)  is  prospective  in  its  opera- 
tion ;  and  does  not  apply  to  grants  which  had  been  made  therefor 
without  anv  provision  as  to  their  duration:  State,  ex  re!.,  v.  Rail- 
way. 1  O,  C,  C,  (N.  S.)  145.  14  O.  C.  D.  609  (affirmed,  without  re- 
port. State  V.  Railway,  73  O.  S.  363). 

Grants  of  interest  in  public  streets,  are  to  be  construed  strictly; 
and  an  ordinance  which  grants  a  right  of  way  does  not  authorize 
the  construction  of  a  building  or  other  permanent  structure,  as  a 
transfer  station,  within  the  limits  of  the  street:  Transit  Co.  v.  Ham 
ilton,  1  O.  N.  P.  366,  4  O,  D.  (N.  P.)  10. 

IV.  Gbamt  As  Contbact. 

Where  a  villaKe  council  and  a  railway  company  agree,  under 
the  statute,  as  to  the  terms  upon  which  the  company  may  usS  the 
streets  of  the  village  for  its  road,  whereby  the  company  bound  it- 
self to  grade  and  gravel  the  streets  so  used,  in  a  manner  "to  the 
acceptance  of  the  council,"  it  was  held  that  a  subsequent  ordin- 
ance repealing  the  contract  ordinance,  passed  with  intent  to  rescind 
the  entire  contract,  being  inoperative,  without  the  assent  of  the  com- 
pany, to  rescind  the  grant  of  the  right  of  way,  is  also  inoperative  to 
release  the  company  from  its  obligation  to  grade  and  gravel  streets : 
Railway  v.  Carthage.  36  O.   S.   631. 

7.  That  upon  the  failure  of  a  railway  company  within  a  re.i- 
sonable  time  to  grade  and  gravel  the  streets  as  per  contract,  a 
right  of  action  accrues  to  the  villages  without  special  notice,  re- 
quest or  demand  on  the  company  to  perform  its  contract :  Rail- 
way v.  Carthage,  36  O.  S.  631. 

It  is  not  essential  to  the  right  to  maintain  an  action  that 
the  city  should  have  established,  by  ordinance,  other  than  the 
contract  ordinance,  the  permanent  grade  of  such  streets:  Railway 
V,  Carthage,  36  O.  S.  631. 

Where  a  contract  provides  for  the  improvement  of  a  dedi- 
cated street,  which  had  not  been  previously  accepted  by  the  council, 
such  contract  for  its  improvement  constitutes  an  acceptance  of  the 
dedication  on  the  part  of  the  village:  Railway  v.  Carthage,  36  O. 
S.  631. 

Under  the  statute,  the  exclusive  control  of  the  streets  is 
in  the  council  of  villages,  and  directions  by  the  mayor,  concerning 
their  improvement,  are  wholly  without  authority :  Railway  v.  Carth- 
age :  36  O.  S.'631. 

The  measure  of  damages  for  the  breach  of  a  contract  on  the 
part  of  the  company,  is  the  reasonable  cost  of  doing  or  completing 
the  work,  and  upon  such  breach,  a  right  of  action  accrues  for  full 
damages,  although  the  work  has  not  been  done  or  completed  by 
the  village  :  Railway  v.  Carthage,  36  O.  S.  631. 

Under  an  express  reservation  of  the  power  to  forfeit  a  grant 
for  violation  of  the  condition  attached  thereto,  a  municipal  cor- 
poration may  upon  such  violation  cause  (he  tracks  of  the  street 
railway  to  be  removed  from  the  street :  Stewart  v.  Ashtabula,  1 
O.  S.  U.  466,  36  Bull.  46. 
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The  fact  that  an  application  was  made  for  a  franchise  before 
the  street  railway  corporation  came  into  existence,  and  the  fact 
that  bids  were  asked  for  before  the  council  formally  acted  on 
such  application,  does  not  render  the  grant  of  a  franchise  in- 
valid :  Sloane  v.  Railway.  7  O.  C,  C.  84,  3  O,  C  D.  6T4. 

When  a  village,  through  its  council,  invited  and  induced  a 
street  railway  company  to  enter  its  corporate  limits,  and  occupy  its 
streets  with  tracks  for  the  purpose  of  operating  a  street  railway, 
and  the  company  thereupon  built  and  equipped  a  railway  on  its 
streets,  and  made  large  expenditures  in  so  doing,  the  village  can 
not  thereafter  repudiate  the  action  of  its  council  on  the  ground 
that  their  proceedings  were  irregular ;  Railway  v.  Carthage,  18 
O.  C.  C.  216,  9  0.  C  D.  833. 

The  offer  of  a  grant  to  a  street  railway  corporation  and  its 
acceptance  thereof  together  constitute  a  contract;  and  mandamus  is 
not  the  remedy  for  the  enforcement  thereof:  State,  ex  rel.,  v. 
Railway,  15  O.  C  C,  200,  8  O.  C  D.  474. 

Specific  performance  is  not  the  proper  remedy  to  compel  an 
inlerurban  railway  company,  which  is  operating  an  electric  road 
under  a  municipal  grant,  (o  announce  the  names  ot  street  cross- 
ings, lo  keep  tickets  for  sale  on  its  cars,  to  limit  the  speed  of  its 
cars,  or  "to  run  cars  as  often  as  public  convenience  and  the  busi- 
ness of  the  road  will  justify*':  Matthews  v.  Traction  Co.,  5  O. 
C.  C  (N.  S.)  179.  15  n.  C,  D.  &',2  (affirmed,  without  report, 
Mathew  v.  Traction  Co.,  70  O.  S.  4M). 

When  an  extension  of  an  existing  franchise  is  granted  the 
city  has  authority  to  prescribe  that  the  street  railroad  company 
shall  widen  a  bridge  occupied  by  it  or  in  lieu  thereof  pay  a  stipu- 
lated amount  to  the  city,  at  the  city's  option,  and  such  provision, 
when  the  ordinance  containing  the  same  has  been  dulj;  accepted 
by  the  street  railroad  company,  becomes  an  agreement  binding  the 
street  railroad  company  lo  the  performance  of  the  same ;  Elyria 
V.  Railway.  8  O.  N.  P.   <N.   S.)   t^^,  l!l  O,   D.   (N.  P.)   294, 

An  invahd  grant  by  a  municipality  of  a  street  railway  fran- 
chise is  both  an  abuse  of  corporate  power  and  a  contract  made  in 
behalf  of  a  municipality  in  contravention  of  the  law  within  the 
meaning  of  G.  C.  4311  to  4314  and  its  operation  may  be  enjoined: 
Horstman  v.  Railway,  14  O.  D.  (N.  P.)  545, 

V.    Abuttiko  Propebtv  Owners. 

The  consent  of  abuttinc  property  owners  is  essential :  Railway 
V.  Neare.  54  O.  S.  1.'.3;  see  G.  C.  3770,  9105  and  9107;  see,  to  the 
same  effect.  Day  v.  Railway;  5  O.  C,  C.  (N,  S.)  393,  17  O.  C, 
D.  60  (reversed  in  Railway  v.  Day.  73  O.  S.  83) ;  Neare  v.  Rail- 
way, 4  O.  D.  (N.  P.)  475,  29  Bull.  171;  Sommers  v.  Cincinnati, 
6  Dec.  Rep.  887,  8  Am,  L.  Rcc.  612. 

While  an  abutting  properly  owner  may  give  or  withhold  his 
consent  at  pleasure,  he  can  not  give  such  consent  as  to  one  speci- 
fic corporation  only ;  in  such  case  the  consent  is  regarded  as  valid 
and  the  restriction  as  void:  Railway  v.  Day.  73  O.  S.  83  (reversing 
Day  V.  Railway.  5  O.  C.  C,   (N.  S.)  303,  17  O.  C.  D.  60). 

A  contract  lo  pay  value  for  the  consents  of  abutting  property 
owners  is  not  illegal:  Traction  Co.  v.  parish,  CT  O.  S.  181. 

The  fact  that  tracks  already  in  the  streets  are  to  be  used 
docs  not  dispense  with  the  consent  of  abutting  property  owners, 
as  required  by  statute:  Sanfleet  v.  Toledo.  10  O.  C.  C.  460.  8  O. 
C.  D.  Til. 

An  abutting  property  owner  as  such  can  complain  or  a  pro- 
posed grant  to  a  street  railway  eorporalion  only  on  the  ground 
that  the  necessary  coni^enls  have  not  been  obtained:  Glidden  v.  Cin- 
cinnati, 4  O.  D.  (N.  P.)  423,  30  Bull.  213;  Barney  v.  Railway,  11 
Dec.  Rep.  880,  30  Bull  286. 

One  who  is  not  a  property  owner  may  enjoin  the  grant  to 
a  railway  which  is  not  the  lowest  bidder :  Knorr  v.  Miller,  6  O.  C. 
C.  609.  3  O.  C.  D.  297,  ^^  , 
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A  consent  given  for  a  proposed  extension  can  not  be  re- 
garded as  a  consent  (or  a  different  extension:  Neare  v.  Railway, 
4.  O.  D.  (N.  P.)  475,  29  Bull.  171. 

A  street  railway  corporation  and  the  abutting  property  owner 
have  each  a  right  to  make  a  reasonable  use  of  the  street ;  but  the 
street  railway  corporation  can  not  occupy  the  track  in  such  a 
way  as  to  interfere  with  the  abutting  owner's  easement  of  access 
unreasonably,  nor  can  the  abutting  property  owner  occupy  the 
tracks  of  the  railway  corporation  fur  an  unreasonable  time  so  as 
to  interfere  substantially  with  the  operation  of  its  road;  Miller  v. 
Railway,  13  O.  U.  (N.  P.)  418. 

It  is  not  necessary  that  the  consent  of  the  abittting  property 
owners  be  entered  upon  the  records  of  the  council :  Sanfleet  v. 
Toledo.  10  O.  C.  C.  460.  8  O.  C,  D.  711. 

If  the  abutting  property  owners  have  given  their  consent,  the 
fact  that  an  invalid  ordinance  has  been  passed  does  not  cause  such 
consents  to  lapse;  and  if  such  consents  are  not  withdrawn,  a  sub- 
sequent valid  ordinance  mav  be  based  thereon.  Sanfieet  v.  Toledo, 
10  O,  C.  C.  460,  8  O,  C  D.7U. 

All  abutting  property  owner  can  not  remove  the  poles  of  a 
street  railway  corporation  from  the  edge  of  the  sidewalk  where 
they  do  no  substantial  injury  to  his  premises  and  do  not  interfere 
with  the  access  thereto;  Railway  v.  Winslow,  3  0  C.  C.  426. 
2  O.  C.  D.  210. 

If  a  municipal  corporation  grants  a  right  of  way  to  a  street 
railway  corporation  in  consideration  of  which  it  is  to  repay  certain 
ii'sessments  for  ilic  construction  of  (he  street,  such  payment  shquld 
lie  made  to  those  who  own  the  abutting  property  at  the  time  of  such 
repayment ;  and  not  to  the  former  owners  who  paid  the  assessment : 
llarkncss  v.  Schiely,  13  O.  C  C,  177.  7  O.  C.  D.  108. 

When  the  city  council  grants  lo  an  electric  railroad  company 
the  right  to  the  use  of  its  streets  for  railway  purposes,  the  right  to 
erect  and  use  poles  for  the  supoort  of  electric  wires  passes  with  it, 
and  such  use  i.s  not  such  an  additional  burden  as  would  entitle  the 
property  owners  to  an  injunction,  or  require  legislative  enactment: 
Simmon'i  v.  Toledo,  R  O.  C.  C,  .Wi,  4  O.  C  D.  69  (affirmed,  without 
report.   Simmers  v.  Toledo,  51   O.   S,  626). 

VI.    Use  of  Streets. 

A  street  railway  corporation  must  use  ordinary  care  toward 
persons  walking  across  such  streets :  Railway  v.  Connor,  6  O. 
C.  C.  {N,  S.)  361,  17  O.  C.  D.  229. 

It  is  the  duty  of  drivers  of  vehicles,  whether  wagons,  wheels 
or  cars  lo  so  rei^ulate  the  speed  thereof,  and  give  such  warning 
of  approach,  at  whatever  cost  of  pains  and  trouble  on  their  part, 
as  that  a  footman,  using  ordinary  care  himself,  may.  in  the  ab- 
sence of  unavoidahle  accident,  cross  in  safety ;  and  when  a  street 
railway  company  oiicratinc  a  doidile  track  road  discharged  a  pas- 
senger at  a  crossing,  having  reason  to  know  that  such  passenger. 
in  order  to  reach  his  home  must  cross  its  tracks,  it  is  the  duty  of 
Biich  company  to  so  reKuIatc  the  speed  of  its  cars  and  to  give  such 
waniing  as  will  rcasonablv  protect  the  passenger  from  injury: 
Railway  v.  Sndl.  54  O.  S.  I!17. 

If  a  mo(i>rinnii  of  a  -tret't  car  sees  a  wagon  about  to  cross 
the  tr.ick  at  a  crossing,  when  the  car  is  one  hundred  and  fifty  or 
two  hundred  and  fifty  feet  distant  from  such  crossing,  it  is  negli- 
gence on  the  pari  of  such  motornian  not  to  check  the  speed  of  the 
car  until  he  has  ;dmos(  reached  the  crossing,  if  by  so  checking 
the  speed  he  could  have  avoided  the  roll i son  :  Railway  v.  West- 
enhuher.  22  O,  C.  C.  67,   12  O,  C.  n.  22. 

The  art  of  the  driver  of  a  wagon  in  attempting  to  cross  a 
street  car  track  in  front  of  an  .inproaching  street  car  which  is 
operated  by  electricilv  is  not  nercs=arilv  negligence,  if  the  car  is 
so  far  awav  that  by  the  use  of  reasonable  care  it  could  have  been 
stopped  before  reaching  the  place  of  crossing:  Railway  ¥.  Wes- 
icnhuber.  22  O.  C.  C.  fi7,  12  0.  C.  D.  22,  n,-.,-..^l,. 
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As  to  the  respective  rights  of  pedestrians  and  of  a  street 
railway  corporation,  see,  also,  Cain  v.  Traction  Co.,  13  O.  D. 
(N.  P.)  591;  Railway  v.  Gilbert,  2  O.  C.  C  (N.  S.)  432,  14  O.  C. 
U-  181;  Railway  v.  Majewski,  1  O.  C.  C.  (N.  S.)  305,  15  O.  C.  D.  55. 

A  corporation,  permitted  to  construct  and  maintain  an  elec- 
tric street  railway,  with  all  the  electric  appliances  incident  thereto, 
in  the  public  streets  of  a  city,  tor  the  purpose  of  private  gain, 
[>w(^s  the  duty  to  persons  upon  such  streets  of  so  conducting  its 
business  as  not  to  injure  them.  It  must,  therefore,  keep  its  wires 
out  of  the  way  of  persons  using  the  streets,  so  that  they  will  not 
by  coming  in  contact  with  such  wires,  receive  personal  injuries, 
and  the  fact  that  it  has  not  done  so  raises  a  presumption  of  negli- 
gence against  it :  Railway,  Light  &  Power  Co.  v.  Bell,  5  O.  C.  C. 
(N.  S.)  321,  16  0.  C.  D.  691  (affirmed,  without  report,  Railway. 
Light  &  Power  Co.  v.  Bell,  70  O.  S.  482). 

A  street  railway  company,  operating  a  single  trolley  electric 
system  under  a  franchise  manifestly  contemplating  such  a  system, 
is  liable  for  injury  to  the  water  pipes  of  the  city  from  the  return 
current,  only  to  the  extent  that  its  operation  of  the  system  has 
been  negligent:  Dayton  v.  Railway,  6  O.  C.  C.  (N.  S.)  41,  1« 
O-  C  D,  75C(  on  appeal  from  Davton  v.  RaUway,  12  O.  D.  (N.  P.) 
258). 

Where  a  number  of  electric  railway  companies  are*  operating 
in  the  same  municipality  under  the  same  system,  each  of  which  is 
responsible  in  fiart  for  the  injury  occurring  to  the  city  water  pipes 
from  electrolysis,  such  fact  constitutes  no  defense  for  the  company 
against  whom  an  action  on  account  of  the  injury  is  brought  r  Day- 
ton V.  Railway,  6  O.  C,  C.  (N.  S.)  41,  16  O.  C.  D.  736  (on  appeal 
from  Dayton  v.  Railway.  12  O.  D,   (N.  P.)  258). 

An  injunction  will  lie  upon  the  petition  of  a  municipality  to 
restrain  an  electric  railway  company  from  operating  its  system 
in  «uch  a  manner  as  to  cause  injury  to  its  water  pipes  from  the 
escape  of  electricity  into  the  ground :  Dayton  v.  Railway,  6  O.  C. 
C.  (N.  S.)  41,  IB  O.  C.  D.  736  (on  appeal  from  Dayton  v.  Rail- 
way,  12  O,   D.   (N.   P.)   258). 

A  court  of  equity  is  not  warranted  in  requiring  a  street  rail- 
way company  to  change  to  another  electric  system,  when  there  is 
a  sharp  conflict  in  the  evidence  as  to  whether  the  system  in  use 
is  a  proper  system:  Dayton  v.  Railway,  6  O.  C.  C.  (N.  S.)  41, 
16  O.  C.  D.  736  (on  appeal  from  Dayton  v.  Railway.  12  O.  D. 
(N.  P.)  258). 

The  action  of  the  council  of  a  municipality  in  granting  to  a 
'Ireet  railway  company  a  franchise  in  a  street  which  crosses  a 
steam  railroad  at  grade,  is  not  the  subject  of  judicial  review, 
where  it  does  not  ap|>ear  that  in  so  doing  council  exceeded  its 
power,  on  that  its  action  was  induced  by  fraud :  Nor  would  a 
review  be  authorized  by  showing  that  a  safer  crossing  could  be 
made  on  another  street:  Railwav  v.  Railway,  5  0.  C.  C,  (N.  S.) 
.iR3.  16  O.  C.  D.  ISO  (affirmed,  without  report,  Railway  v.  Railway, 
73  O.  S.  864.) 

A  street  railway  company  is  liable  for  the  resulting  damages 
if  it  runs  a  car  violentlv  into  a  building  which  is  being-  moved 
across  its  tracks,  and  which  could  have  been  easily  pushed  back 
on  the  skids:  Traction  Co.  v.  Sterling,  9  0.  C.  C  (N.  S.)  200. 
19  O.  C.  D.  227. 

Even  if  a  lilreet  railway  company  may  treat  a  building  which 
has  been  moved  upon  its  trackii  as  an  obstruction,  it  has  no  legal 
right  to  use  undue  force  in  removing  it;  Traction  Co.  v.  Sterling, 
9  O   C.  C.  (N.  S.I  Sno.  19  0.  C.  D,  227. 

Reftisal  by  the  owner  to  pay  in  advance  the  sum  demanded, 
after  consent  to  move  the  building  across  a  railwas;  track  and  the 
bringing  of  the  building  to  the  track,  did  not  justify  the  railway 
employes  in  resisting  the  passage  of  the  building,  in  the  absence 
of  previous  notice  that  such  a  demand  would  be  made,  or  of  ground 
for  believing  that  the  sum  could  not  be  subsequently  collected 
from  the  owner:  Traction  Co.  v.  Sterling,  9  O.  C.  C.  (N.  S.) 
200,  19  0.  C  D.  227.  /—  i 
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A   rule  of  a   streft   railway   corporation   that  buildings   which 

are  to  be  moved  across  its  tracks  must  be  so  moved  at  night,  in 
order  not  to  interfere  with  the  operation  of  its  cars,  is  a  reasonable 
rule:  Traclion  Co-  v.  Sterling,  9  O.  C.  C  (N.  S.)  200,  19  O.  C 
D.  227. 

If  a  passenger  is  injured  by  the  overturning  of  a  street  car 
the  jury  niay  infer  negligence  in  the  absence  of  an  explanation  of 
such  accident  even  if  the  evidence  shows  that  a  high  degree  of  care 
and  skill  was  used  in  the  operation  of  the  can  Street  Railway  v. 
Kelsy.  9  O.  C.  C.  170,  6  O.  C.  D.  809. 

A  motorman  is  n.ot  required  to  use  every  possible  effort  to 
avoid  collision.  His  first  and  highest  duty  is  owing  to  the  passenger 
on   his   car:     Traction   Co,   v.   Ruthman,   23  O.   C.   D.  3S3. 

A  collision  between  an  automobile  and  a  street  car  caused  by 
unexpected  changes  in  (he  course  of  the  former,  not  to  be  antici- 
pated by  motormen  is  not  ground  for  recovery ;  Traction  Co.  v. 
Miller.  22  O.  C.  D.  348. 

VII.    Whether  Additional  Bukdeh. 

A,  In  municipal  corporation.  A  street  railroad  is  not  an 
additional  burden  upon  the  streets  of  a  municipality  requiring 
compensation  to  abutting  property  owners :  Railway  v.  Cummins- 
ville,  14  O.  S.  523:  see.  to  the  same  effect,  State  ex  rel.,  v.  Rail- 
way, 1  O.  C.  C.  (N,  S.)  145.  14  O.  C.  D.  609;  Railway  v.  Rail- 
way. S  O.  C.  C.  (N.  S.)  583.  16  O.  C.  D.  180.  (affirmed,  without 
report.  Railway  v.  Railway,  73  O.  S.  3ft4)  ;  Oviatt  v.  Railway,  2 
O,  N,  P,  84,  3  O.  D.  (N.  P.)  252. 

The  construction  and  maintenance  of  tracks  by  a  traction 
company  along  municipal  streets  under  authority  legally  granted 
by  the  municipality  will  not  impose  new  or  additional  burdens  upon 
the  abutting  property  for  which  the  owner  of  the  fee  can  obtain 
compensation  when  the  tracks  are  laid  along  the  center  and  at  the 
grade  of  the  street:  Transit  Co.  v.  Railroad,  7  O.  C.  C.  (N.  S,) 
199,  18  O.  C.  D.  36;  see,  upon  the  same  question,  Oviatt  v.  Rail- 
road, 2  O.  N.  P.  84,  3  O,  D.  (N.  P.)  252. 

The  fact  that  the  street  railways  use  electricity  as  a  motive 
power  does  not  make  them  an  additional  servitude:  Parish  v. 
Traction  Co,.  13  O.  C.  D.  527  freversed  Traction  Co.  v.  Parish.  67 
O,  S.  lai,  on  another  question)  ;  Dieti  v.  Traction  Co.,  4  O.  N.  P. 
399.  6  O.  D.  (N,  P.)  513;  Pelton  v.  Railway,  10  Dec.  Rep.  545,  22 
Bull.  67;  Sells  v.  Railway  11  Dec.  Reo.  643.  28  Bull.  172, 

The  fact  that  the  peculiar  nature  of  the  business  of  an  abut- 
tinK  property  owner  makes  his  property  less  desirable  for  such 
business  after  the  construction  of  a  street  railway  does  not  en- 
title him  to  compensation :  Treton  Bros.  v.  Traction  Co,,  2  O.  N. 
P.  (N.  S-)  317.  15  O.  D.  (N.  P.)  129. 

B.  Outside  of  municipal  corpioration.  The  construction  and 
operation  of  an  interurban  railroad  laid  with  T  rails,  entirely  on 
the  side  of  a  public  highway  next  to  the  abutting  improved  farms 
owned  and  occunicd  by  the  plaintiffs,  and  entirely  between  their 
lands  and  the  traveled  pari  of  the  highway,  the  company  having 
authority  lo  run  an  unlimited  number  of  cars  and  trains  for  the 
carrying  of  passenRers.  and  the  transportation  of  freight,  express 
matter  and  government  mail,  is  an  additional  burden  on  the  public 
highway  and  obstruction  to,  and  interference  with  the  plaintiff's 
easements  and  rights  therein,  not,  substantially  different  from  those 
that  are  imposed  by  the  construction  and  operation  of  steam  rail- 
roads, under  like  conditions:  Schaff  v.  Railway,  66  O.  S.  815 
(reversing  Schaff  v.  Railway,  16  0.  C.  C.  252,  sub  nomine,  Schaff 
v.  Railway.  8  O,  C.  D.  6881. 

The  construction  and  operation  of  an  electric  plant  in  con- 
nection with  a  railway,  and  on  the  same  side  of  the  traveled  pub- 
lic roadway,  for  supplying  heat,  power,  and  light  to  consumers  for 
profit,  constitutes  another  additional  burden  which  is  an  invasion 
of  the  plaintiff's  property  rights:  Schaff  v.  Railway,  66  O,  S. 
215  (reversing  Schaff  v,  Railwav,  16  0.  C,  C-  252,  sub  nomine, 
Schaff  V.  Railway,  8  O.  C.  D.  688),  .--  , 
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The  plaintiffs  are  i^ntitlcd  to  injunction  lo  prevent  the  con- 
iction  and  operation  of  a  railroad,  and  of  an  electric  plant,  or 
either,  until  compensation  and  damages  shall  be  assessed  them  in 
a  proper  appropriation  procecdin^c,  and  paid,  or  secured  to  be  paid : 
Schaff  V.  Railway.  66  O.  S.  315  (reversing  Schaff  v.  Railway,  16 
O.  C.  C.  2S2,  sub  nomine,  Schaff  v.  Railway,  8  O.  C.  D.  688.) 

For  (he  power  of  a  municipal  corporation  to  grant  rights  of 
way  to  street   railways,  see  G.  C.  3768,  et  seq. 

For  the  power  of  a  municipal  corporation  to  grant  a  right 
of  way  to  an  mterurban  railroad,  see  G.  C.  3778,  et  seq.  • 

Section  9101.  The  right  to  construct  or  extend  such  who  to  grun 
railway  within  or  beyond  the  limits  of  a  mutiicipal  corpora-  aJJuii."'  "™ 
tion,  may  be  granted  only  by  its  council,  by  ordinance ; 
the  right  to  construct  such  railway  without  the  limits  of  a 
municipal  corporation  may  be  granted  only  by  the  county 
commissioners,  by  an  order  entered  on  their  journal.  (96 
V.   31   §  29) 

For  an  analogous  section,  see  R.  5.  3438. 

I.    Applied,  cited,  construed.  III.    Scope  and  conatruction. 

referred  to,  etc  IV.    Power    to    grant    fran- 
II.    Constitutionality  and  val-  chise. 

idity. 

I.  Applied,  Cited,  Con'sthued.  Reffered  To,  etc. 
State  V,  Bell,  34  O.  S.  194;  Sims  v.  Railway,  37  O.  S.  566; 
Railway  v.  Lawrence,  38  0.  S.  41;  Railway  v.  Neare,  54  O.  S. 
153 :  Traction  Co.  v.  Tranist  Co.,  69  O.  S.  402 ;  Railroad  v.  North 
Bend,  70  O.  S.  46;  Railway  v.  Cincinnati,  75  0.  S.  196;  Commis- 
sioners V.  Traction  Co..  75  O.  S.  MS;  Railroad  v.  Cincinnnati.  7C 
0.  S.  481  (affirming  Railroad  v.  Cincinnati,  4  O.  N.  P.  (N,  S.) 
4!'7.  17  O.  D.  (N.  P.)  689.  which  affirmed  Cincinnati  v.  Railroad, 

4  O.  N.  P.  (N.  S-)  217,  16  O.  D.  (N.  P.)  628) ;  Railroad  v. 
Electric  Co..  12  O.  C.  C.  367.  5  O.  C.  D.  643;  Rayoolds  v.  Oeve- 
land,  et  al.,  2  O.  C.  C  (N.  S.)  139,  14  O.  C.  D.  215;  Railway  v. 
Railway.  5  O.  C.  C.   (N.  S.)  583.  16  O.  C.  D.  180;  Day  v.  Railway. 

5  O.  C.  C.  (N.  S.)  393,  17  O.  C  D,  60  (reversed  Railway  v.  Day. 
7-=!  O.  S,  83)  ;  Belle  v.  Glenville.  5  O.  C.  C  (N.  S.)  461.  17  6. 
f,  D.  181  (affirmed,  without  report.  Belle  v.  Glenville.  73  O.  S. 
:192;  Belle  v.  Glrnville,  75  O.  S.  574);  Transit  Co.  v.  Hamilton,  1 
O-  N.  P.  366,  4  0.  D.  (N,  P.)  10;  Railway  v.  Railway  6  O.  N. 
P  mi;  Railway  v.  Cincinnati.  8  O.  N.  P.  80.  11  0.  D.  (N.  P.)  15; 
Neare  v.  Railway,  4  O.  D.  (N.  P.)  475.  29  Bull.  171;  Hume  v 
Traction  Co.   13  O.  D.   (N.  P.)  70;  State  v.  Bader,  1  0.  N. 


)  161.  18  O.  D,  (N.  P.)  846;  Elyria  v.  Traction  Co.,,  8  0.  N.  P. 
(N,  S.)  85,  19  O,  D    (N,  P.)  294. 

IT.    CowsTmjnoNALiTY  And  VALicrrY. 

That  this  statute  is  valid,  see  Dietz  v.  Traction  Co..  4  O,  N. 
P.  399.  6  O.  D.  (N-  P,)  513. 

Statutes  authorizing  municipal  corporation  to  grant  street  rail- 
way corporation  the  right  to  use  the  public  streets  must  be  uni- 
form in  their  operation  throughout  the  state :  Railway  v.  Rail- 
way, 5  O.  C.  C.  (N,  S.)  ,583.  16  O.  C.  D.  180  (affirmed,  without 
report.  Railway  v.  Railway.  73  O.  S,  364,) 

An  earlier  form  of  this  statute  applicable  only  to  certain  cities 
in  the  state  was  said  to  be  unconstitutional  as  not  uniform  in  opera- 
tion :  Railway  V.  Railway.  5  O,  C,  C,  (N.  S,)  16  O,  C,  D.  180 
faffirmcd,  without  report,  in  Railway  v.  Railway,  73  O.  S.  364)  ; 
see.  however.  Railwav  v.  Ilortsman.  72  O.  S.  93  (for  opinion  below, 
see  Horstman  v.  Railway,  13  O.  D.  (N.  P.)  378). 
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Authorit}[  to  extend  a  line  of  street  railway  is  not  objec- 
tionable as  being  a  grant  of  corporate  power ;  Sims  v.  Railway, 
.17  O.  S.  666. 

lit.    Scope  And  Constroctiok. 

This  section  is  to  be  construed  in  connection  with  the  pre- 
ceding section;     Raynolds  v.  Oeveland,  13  O.  D.  (N.  P.)    125. 

This  section  is  to  be  construed  with  G.  C  3768,  et  seq. :  Ray- 
nolds V.  Cleveland.  2  O.  C  C.  (N.  S.)  130,  14  0.  C.  D.  215. 

This  chapter  includes  by  reference  G.  C.  3763,  et  seq. :  Cin- 
cinnati V.  Railway,  1  O.  D.  ^N.  P.)  591,  31  Bull.  308. 

For  the  power  of  a  municipal  corporation  to  grant  a  franchise, 
see  G.  C  3768,  et  seq. 

In  case  of  conflict  as  to  municipal  lines  or  extensions,  the 
general  provisions  of  G.  C.  9100  must  yield  to  the  more  specific 
provisions  of  G.  C.  3771:  Railway  v.  Railway,  5  O.  C.  C.  (N.  S.) 
583,  16  O.  C.  D.  180  (affinned,  without  report,  Railway  v.  Rail- 
way, 73  O.  S.  364). 

As  to  the  scope  of  this  section,  see,  also,  Railway  v.  Cleveland, 
137  Fed.  Ill,  14  O,  F.  D.  513. 

See.  on  this  section.  G.  C.  3770,  9105  and  9107. 

IV.    Power  To  Grant  Fbanchise. 

The  power  to  authorize  a  street  railway  to  occupy  the  public 
streets  with  its  tracks  comes  ultimately  from  the  legislature;  State  ■ 
V.  Railway,  1  0.  C.  C.   (N.  S.)   145,  14  0.  C  D.  609. 

Authority  to  lay  down  the  necessary  structure  for  a  street 
railway,  in  a  common  highway  or  street,  and  to  run  cars  thereon 
for  the  carriage  of  passengers  for  hire,  may  be  lawfully  granted 
to  a  company  incorporated  for  that  purpose,  when  no  private  right 
of  the  adjoining  lot  owners  is  thereby  impaired:  Railway  v.  Cum- 
minsville,  14  O,  S.  523. 

An  ordinance  adopted  by  a  city  council  under  this  section  and 
G.  C.  9104,  simply  confers  on  a  street  railway  company  the  cor- 
porate power  to  extend  its  road  over  a  state  or  county  road.  !n 
the  exercise  of  the  power,  the  righl  to  so  extend  its  road,  can 
only  be  acquired  by  agreement  with  the  commissioners  or  by  con- 
demnation ;  and  where  a  companj;  so  extends  its  road  over  a  state 
or  county  road  beyond  the  city  limits,  without  such  agreement  or 
condemnation,  its  acts  are  unlawful  and  a  recovery  of  the  damages 
caused  to  the  road,  may  be  had  at  the  suit  of  the  county  com- 
missioners under  G.  C.  2424:  Railroad  v.  Commissioners.  56 
O.  S.  1  (affirming  Commissioners  v.  Railway,  9  O.  C.  C.  183.  6 
O.  C.  D.  290). 

Permission  to  make  use  of  public  ways  outside  of  municipal 
corporations  must  be  granted  by  the  county  commissioners :  Dieti 
V.  Traction  Co..  4  0.  N.  P.  399.  5  0.  D.  (N.  P.^  r>13. 

A  grant  from  a  municipal  corporation  requiring  a  street  rail- 
way to  extend  its  line  beyond  the  ciljr  limits  does  not  dispense  with 
the  necessity  of  securing  the  permission  of  the  county  commis- 
sioners; Commissioners  v.  Railway,  9  O.  C.  C,  183.  6  0,  C,  D. 
21)0   (affirmed.  Railroad  v.  Commissioners.  56  O.  S.   1). 

A  council  may  grant  to  a  street  railway  corporation  the  right 
to  make  use  of  a  bri<lge  within  the  limits  of  such  municipal  cor- 
poration, although  such  bridge  was  built  by  the  county:  State  v. 
Railway,  19  0.  C.  C.  79,  10  O.  C.  D.  418. 

Thai  a  village  which  was  incorporated  for  the  sole  purpose 
of  being  a  road  district  under  statutory  provision  therefor  was  not 
a  municipal  corporation  whose  consent  was  necessary  to  the  con- 
struction of  a  street  railway,  see  Railway  v.  Cumminsville.  14  0. 
S-  523. 

When  hamlets  existed  in  Ohio,  county  commissioners  had 
no  power  to  grant  franchises  to  street  railway  corporations  over  the 
streets  within  the  limits  of  such  hamlets :  Verera  v.  Railway,  21 
O.  C.  C.  769.  11  O.  C.  D.  664. 
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When  hamlets  existed  the  term  "council"  in  this  section  was 
held  to  include  the  trustees  of  the  hamlet:  In  re  Newbureh,  15 
O.  C.  C.  78.  8  O.  C.  D.  24. 

A  municipal  corporation  has  power  without  regard  to  the 
special  statutes  such  as  this  and  the  following  section  or  G.  C. 
3768,  et  seq..  and  regardless  of  the  constitutionality  of  such  sections, 
to  regulate  ihe  making  of  bids  hy  third  persons  for  the  privilege 
of  constructing  a  street  railroad  and  of  transporting  passengers 
through  the  streets:  Hattcrsly  v.  Waterville,  4  O.  C  C.  (N.  S.l 
242.  16  O.  C  D.  226  (affirmed,  without  report,  Hattersly  v.  Water- 
ville, 74  O.  S.  466). 

The  authority  of  a  municipality  to  regulate  and  control  the 
construction  and  operation  nf  street  railways  is  obtained  only  from 
statutes  expressly  conferrini;  such  power  and  subject  to  all  the 
limitations  therein  embodied:  Raynolds  v.  Qeveland,  2  O.  C,  C. 
(N.  S.)  139.  14  O.  C,  D,  215. 

This  section  defines  the  power  of  the  municipal  corporations 
of  the  state  to  allow  street  railroads  to  be  constructed:  Raynolds 
V.  Oeveland.  2  O.  C.  C,  (N.  S.)  13.<),  14  0  C.  D.  215  (appeal  from 
Raynolds  v,  Qeveland.  13  O.  D.   (N.  P.)   1251, 

That  a  municipal  corporation  has  power  to  authorize  a  street 
railway  corporation  lo  extend  its  tracks  over  any  street  by  virtue 
of  G.  C.  3777.  tORCther  with  this  chapter,  see  Railway  v.  Railway. 
!)  Dec.  Rep.  2^.  10  Bull.  72:  see,  also.  Transit  Co.  v.  Hamilton.  10. 
N.  P.  366.  4  O.  D.  (N.  P.)  10. 

An  ordinance  which  grants  to  a  street  railway  corporation  the 
right  to  make  use  of  the  streets  upon  certain  terms  is  an  offer;  and 
if  accepted  hy  the  railway  corporation  a  contract  is  created:  Cin- 
cinnati V.  Railway.  6  O.  N.  P.  140.  9  O.  D.  (N.  P.)  235, 

A  valid  contract  exists  between  a  municipality  and  an  in- 
trrurban  railway  company,  when  the  latter,  with  knowledge  of  all 
the  terms  and  conditions  upon  which  a  municipality  advertised  for 
bids  to  construct  and  operate  a  street  railroad  through  its  streets, 
whereby  it  agreed  to  grant  a  franchise  to  the  lowest  bidder,  filed 
a  bid  and  agreed  lo  accept  the  franchise  if  awarded  to  it,  which  bid 
bein?  the  lowest,  was  duly  accepted  and  the  franchise  awarded  by 
ordinance  and  which  franchise  the  company  accepted.  Hattersly  v. 
Waterville.  4  O.  C.  C.  (N.  S.l  242.  16  O.  C.  D.  226  (affirmed,  with- 
out report.     Hattersly  v.  Waterville,  74  O,  S.  466). 

A  street  railway  company  can  not  accept  a  franchise  as  soon 
as  it  is  granted  by  council  and  afterwards  relieve  itself  from  all 
obligation  thereunder,  on  the  ground  that  the  franchise  at  the 
time  of  such  acceptance  had  not  been  nublished  and  gone  into 
effect.  The  franchise  upon  going  into  effect  after  its  legal  pub- 
lication will  relate  back  to  the  time  it  was  accepted :  Hattersly  v. 
Waterville.  4  O.  C.  C.  (N.  S.)  242,  16  O.  C.  D.  228  (affirmed, 
without  report)  Hattersly  v.  Waterville,  74  O.  S.  466). 

A  contract  made  by  a  municipal  corporation  granting  a  right 
of  way  in  its  streets  to  a  street  railway  corporation  is  a  contract 
made  on  behalf  of  the  municipal  corporation:  Railway  v.  Smith, 
29  O-  S.  291. 

When  the  ordinance  relating  to  street  railways,  accepted  by 
the  company,  prescribes  the  rate  of  fare  which  the  company  may 
charge  during  the  life  of  the  ordinance,  the  municipal  corporation 
possesses  no  power  to  modifv  such  provision  during  the  life  of  the 
ordinance :     Railway  v,  Cleveland.  94  Fed.  385.  12  O.  F.  D.  636. 

In  Ohio  a  municipal  corporation  in  granting  a  street  railroad 
company  permission  to  construct  a  street  railroad  in  the  streets  of 
the  city,  may  at  least  prescribe  'uch  terms  and  conditions  as  are 
in  furtherance  of  the  duty  which  the  municipal  corporation  owes 
to  the  public  and  are  essential  to  the  preservation  of  the  streets 
for  public  U'e,  provided  such  terms  and  conditions  are  not  in- 
consifitent  with  the  restriction  placed  upon,  nor  inconsistent  with 
the  rights  cranled  to  such  street  railroad  companv  bv  the  legisla- 
ture:    Elyria  V.  Railway,  8  O.  N.  P.  (N.  S.)  85.  I'g  O.  D.  (N,  P.) 
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When  an  extension  of  iin  existing  franchise  is  granted  the 
city  has  Biilhority  to  prescribe  ihat  the  street  railroad  company 
shall  widen  a  bridge  occupied  by  it  or  in  lieu  thereof  pay  a  stip- 
ulated amount  to  the  city,  at  the  city's  option,  and  such  provision, 
when  the  ordinance  containing  Ihe  same  has  been  duly  accepted  by 
the  street  railroad  company,  becomes  an  agreement  binding  the 
street  railwav  company  to  the  performance  of  the  same :  Elyria 
V.  Railway.  S  O,  N,  P.  (N.  S.)  85.  V9  O.  D.   (N.  P.)  298, 

If  a  municipal  corporation  has  granted  to  a  street  railway  cor- 
poration the  right  to  lay  a  certain  switch,  its  construction  can  not 
he  resisted  by  force  on  the  ground  that  the  switch  is  unnecessary, 
or  that  the  railway  has  not  complied  with  the  terms  and  conditions 
of  its  franchise:  Railway  v.  Bedford,  6  0.  N.  P.  276,  8  O.  D. 
(N.  P.)   142. 

In  the  absence  of  specific  restrictions  in  the  deed  therefor. 
a  municipal  corporation  may  grant  a  fight  of  way  through  a  public 
park ;  and  it  may  reserve  rent  therefor :  Mathers  v.  Cincinnati, 
7  Dec.  Rep.  496,  3  Bull.  Ml. 

If  land  is  donated  to  a  municipal  corporation  for  park  pur- 
poses only,  with  a  provision  that  such  property  shall  revert  to  the 
grantor  if  used  for  other  purposes,  such  municipal  corporation 
can  not  (jrant  the  right  to  build  a  street  railway  track  therein: 
Railway  v.  Barriss  1  O.  S.  U.  333.  33  Bull,  314. 

The  validity  of  a  grant  tor  a  street  railway  route  made  by 
county  commissioners  through  unincorporated  territory,  is  not  af- 
fected by  the  subsequent  annexation  of  such  territory  to  a  muni- 
cipality: Belle  V,  Glenville.  6  O.  C  C.  (N.  S,)  461.  17  O.  C. 
D,  181  (affirmed,  without  report.  Belle  v.  Glenville,  73  O.  S.  392; 
Belle  v,  Glenville,  75  O.   S.  574,) 

If  statutory  requirements  exist,  a  grant  must  be  made  in  ac- 
cordance with  them,  and  Ihey  are  mandatory :  Horstman  v.  Rail- 
way, 14  O.  D.   (N,  P,)  545. 

Under  411  and  412  of  the  municipal  code  (66  O.  L.  217;  67 
O.  L,  77),  a  grant  by  the  council  of  a  municipal  corporation  to 
build  a  street  railroad  had  to  be  made  by  ordinance  directly  to  a 
corporation,  individual,  or  individuals  to  be  therein  named :  and 
the  authority  to  make  the  grant  could  not  be  delegated  by  the 
council  to  any  officer  or  board:  State,  ex  rel.,  v.  Bell,  34  O.  S, 
194. 

Failure  to  require  a  sufficient  preliminary  bond,  the  franchise 
having  been  accepted  and  the  road  being  constructed  thereunder, 
is  not  such  irregularity  as  renders  invalid  a  grant  by  the  council 
of  a  municipal  corporation  to  a  street  railway:  Sloane  \.  Railway, 
7  0.  C.  C.  84,  .<)  O.  C.  D.  674, 

The  city  council  is  not  authorized  to  pass  an  ordinance  giving 
to  street  railroad  companies  the  exclusive  right  to  maintain  and 
operate  railroads  upon  a  street  or  to  grant  the  right  to  construct 
railroads  on  streets  to  be  dcsienatcd  to  such  corporation  or  com- 
pany of  individuals  as  will  bid  "the  lowest  price  of  commutation 
tickets  in  packages,"  the  law  requiring  such  grants  lo  be  let  to  the 
one  that  "will  agree  to  carry  passenirers  at  the  lowest  rate  of  fare:" 
and  where  an  ordinance  contains  luch  unauthorized  provisions,  and 
they  arc  so  connected  with  authorized  provisions,  that  their  separa- 
tion is  imnracti cable,  the  whole  ordinance  is  invalid  (see  G,  C. 
3770,  9105  and  9HV7)  ;     Railroad  v.  Smith.  29  O.  S.  291. 

A  municipal  corporation  has  no  power  to  grant  the  exclusive 
use  of  streets  to  a  street  railwav  corporation :  Railway  v.  Rail- 
way. 6  O.  C,  C-  362.  3  O,  C-  D.  493   (affirmed.  Railway  v.  Railway. 

w  o.  s,  6ra.i 

That  a  turnpike  companv  may  grant  to  a  street  railway  com- 
pany the  right  to  construct  its  tracks  in  such  turnpike  if  it  does 
not  intercfere  with  the  rights  of  access  of  the  abutting  property 
owners,  sec  Cincinnati  v.  Railway.  9  Dec,  Rep.  7P2.  17  Bull.  192. 

A  street  railway  corporation  which  has  a  charter  authorizing 
it  to  coMstriTct  a  railway  within  or  without  a  municipal  corporation, 
and  which  has  obtained  a  grant  from  a  municipal  corporation  to 
construct  its  line  through  the  same,  may  do  so.    It  is  not  o!>tiged 
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to  wait  until  a  connecting  line  is  built  within  the  municipal  cor- 
poration ;  and  G.  C.  9120  is  not  intended  as  a  limitation  upon  the 
power  conferred  in  this  section:  Hamilton  v.  Railway  6,  O.  N.  P. 
457.  8  O,  D.  (N.  P.)  174. 

The  powers  and  limitations  of  this  section  were  intended  to 
be  prospective  only  in  their  operation ;  State  v.  Railway,  1  O.  C 
C  (N.  S.)   145.  14  O,  C,  D,  609. 

In  order  to  enjoin  the  construction  of  a  street  railway  as  a 
general  taxpayer,  the  plaintiff  must  show  that  his  taxes  will  be  , 

increased  in  some  wav  by  such  construction;  Buning  v.  Railway, 
1  O,  C.  C.  H33.  I  0.  C.  D.  178. 

The  provisions  of  G  .C,  3770,  9106  and  9107  confer  upon  the 
property  holder  the  privilege  of  giving  or  withholding  his  consent 
to  the  construction  of  a  street  railway,  but  they  do  not  give  him  the 
privilege  of  Umitinif  his  consent  to  a  specific  railway  corporation ; 
and  a.  consent  so  limited  is  valid  as  a  consent  and  invalid  as  to 
such  a  restriction:  Railway  v.  Day,  73  O.  S.  83  (reversing  Day 
V.  Railway.  5  O.  C.  C.  (N.  5.)  393,  17  0.  C.  D.  60). 

For  the  method  of  granting  street  railway  franchises  under 
former  statutory  provisions,  see   Cincinnati   v.   Railway,   1  O.   D.  , 

(N.  P.)  .591,  31  Bull,  308:  Horsiman  v.  Railway,  14  O.  D.  (N.  P.) 
M5. 

A  municipal  corporation  must  grant  a  franchise  to  the  lowest 
bidder:     Knorr  v.  Miller.  11  Dec.  Rep.  165,  25  Bull.  128. 

Interurban  electric  railways  may  acquire  the  right  from  the 
proper  local  authorities  for  ihe  construction  of  extensions  or 
branches,  in  accordance  with  the  laws  governing  street  railways ; 
Railway  v.  Railway.  5  O.  C  C.  (N.  S-)  583,  16  O.  C.  D.  180  (af- 
IJrmed  without  report,  in  Railway  v.  Railway,  73  O.  S.  364). 

A  franchise  of  a  street  railway  corporation  may  be  renewed 
before  it  expires:  Cincinnati  v.  Railway,  1  O.  D.  (N.  P.)  591. 
31  Bull.  308. 

The  provisions  for  renewal  of  street  railway  franchises  are 
to  be  found  in  this  chapter  and  in  G.  C.  3768,  et  seq. ;  Cincinnati 
V.  Railway,  4  O,  D.  (N.  P.)  507,  30  Bull.  321. 

If  two  street  railway  corporations  cannot  agree  upon  the  terms 
on  which  one  of  "itich  corporations  may  occupy  the  track  of  the 
other,  appropriation  proceedings  may  be  brought  (see  G.  C.  9103)  : 
Railway  v.  Railway,  50  0.  S.  603. 

The  exercise  in  good  faith,  by  the  council  of  a  city  or  village, 
of  the  discretion  vested  in  it  by  G.  C.  3777  to  grant  permission 
to  any  corporation,  company  or  individual,  owning  or  having  the 
riithl  to  consiriict  .1  street  railroad,  to  extend  its  track,  where  the 
council  may  deem  such  extension  beneficial  to  the  public,  will  not 
be  interfered  with  by  the  court:    Sims  v.  Railroad,  37  0.  S,  556, 

.■\,s  to  the  power  of  a  municipal  corporation  to  authoriie  an  ex- 
tionsion  of  a  street  railway,  see.  also,  Belle  v.  Glenville.  5  O.  C.  C. 
fN.  S.l  461,  17  O.  C.  D.  181  (affirmed,  without  report.  Belle  v. 
Glenville.  73  O,  S.  3fl2 :  Belle  v.  Glenville,  75  O.  S.  574.) 

General  Code  9100.  which  authorizes  the  creation  of  street 
railways  does  not  expressly  or  impliedly  confer  upon  such  compan- 
ies the  right  of  appropriation  or  condemnation  :  Traction  Co.  v. 
Mariott,  47  Bull.  357. 

A  municipal  corporation  is  said  to  have  no  power  to  con- 
struct a  street  railway  or  to  operate  the  same:  Cleveland  v.  Rail- 
way, 3  O,  C.  C.  (N.  S.)  -5G3.  13  O.  C,  D.  373. 

If  a  street  railway  corporation  does  not  comply  with  the 
terms  of  its  franchi?;e  the  municipal  corporation  may  by  ordinance 
declare  such  franchise  forfeited ;  and  it  is  said  that  resort  to  the 
courls  is  not  necessary:  Stewart  v.  Ashtabula,  36  Bull.  46  (su- 
preme court,   without   report). 

Section  9102.  After  such  grant,  or  the  renewal  of  Grantee  not 
any  grant  has  been  made,  by  general  or  special  ordinance,  \°^  "wf*^ 
or  the  order  of  county  commissioners,  neither  the  mnnici-  tioo?  °  **' 
pality  nor  commissioners  shall  release  a  grantee  from  any 
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obligations  or  lia.bilities  imposed  by  the  terms  of  the  grant, 
or  renewal  of  any  grant  during  the  term  for  which  such 
grant  or  renewal  was  made.     (96  v,  31  §  29.) 


O.   S,   153. 

A  street  railway  company  may  be  compelled  in  a  proper  action 
to  comply  with  the  terms  of  its  grant,  notwithstanding  there  is  an 
injunction  in  force  against  the  compliance  with  such  terms,  and  the 
public  interest  docs  not  require  it:  State,  ex  rel.,  v.  Traction  Co., 
e  O,  C.  C.   CN.  S.)    187. 

The  irrevocable  character  of  the  contract  embodied  in  a  street 
railway  franchise  which  has  been  accepted  by  the  company,  binds 
the  municipality  to  the  agreement  then  made,  and  forbids  the  ap- 
plication of  provisions  embodied  in  ordinances  and  regulations  there- 
after enacted,  unless  such  ordinances  and  regulations  have  reference 
to  govemmentai  matters:  Railroad  v.  Cleveland,  7  O,  N.  P.  (N. 
S.)  161.  17  O.  D.  (N.  P.)  763. 

This  section  forbids  any  release  by  city  officials  of  the  amount 
due  under  the  ordinance,  and  neither  the  principles  of  account 
stated,  nor  of  accord  and  satisfaction,  based  upon  a  less  amount 
than  that  actually  due  have  any  application :  Railway  v,  Cincin- 
nati, 8  O.  N.  P.  80,  11  O.  D.  (N.  P.)  15. 

The  fact  that  the  operation  of  an  interurban  railway  is  found 
to  be  unprofitable  is  no  ground  for  failure  on  the  part  of  the  com- 
pany lo  adequately  serve  the  public  interest,  and  so  long  as  the 
franchise  and  other  rights  with  which  the  company  is  invested  are 
not  abandoned  the  company  is  bound  both  to  maintain  the  physical 
condition  of  the  road  and  to  maintain  a  service  thereon  which  will 
adequately  serve  the  public  interest :  Ferguson  v.  Transit  Co.,  4 
O,  L,  R.  750.  52  Bull.  197  (Railroad  Commission). 

li^t  »  Section  9103.     No  right  shall  be  given  by  stich  muni- 

"ISStting  cipal  or  cotinty  authorities  to  occupy  the  track,  single  or 
ompwiei.  double,  or  other  structure,  of  existing  street  railways  for 
more  than  one-eighth  of  the  distance  between  the  termini 
of  the  route,  as  actually  constructed,  operated  and  run 
over,  of  the  company  or  person  to  whom  such  grant  is  made. 
But  in  granting  permission  to  extend  existing  routes  in 
cities,  the  cities  and  companies  owning  such  route  shall  have 
all  the  rights  and  powers  which  they  possess  under  existing 
laws  and  contracts.     (96  v.  31  §  29.} 

For  an  analogous  section,  see  R.  S.  3438. 

Cited:  Sims  v.  Railway,  37  0.  S.  .^56;  Railway  v.  Neare,  54 
O.  S.  153;  Columbus  v.  Heating  &  Light  Co..  18  O.  D.  (N.  .P)  311, 

For  a  statute  on  this  subject  which  was  held  to  be  consti- 
tutional see  Railway  v.  Horstman,  72  0.  S.  93  (overruling  lower 
decisions,  holding  act  unconstitutional,) 

The  term  "railroad"  does  not  include  interurban  railroads 
unless  the  context  ^hoivs  the  legislative  intent  was  lo  include  them  : 
Railroad  v.  Traction  Co..  1  O.  N,  P.  (N.  S.)  218.  14  O.  D.  (N.  P.) 
17. 

A  grant  to  construct  tracVs  in  a  ,>=trcet  cannot  be  duplicated 
over  the  same  right  of  way.  even  with  the  consent  of  the  company 
to  which  the  right  was-first  Riven,  unless  the  consent  is  that  of  the 
stockholders  given  in  the  wav  provided  by  statute:  Isom  v.  Rail- 
way. 10  0,  C,  C,  (N.  S,)  8ft.  1<>  O,  C-  D,  583  (affirmed,  without 
report.  Railway  v,  Isom.  77  O,   S-  6:18-) 

The  route  of  a  street  railway  may.  by  agreement  with  a  com- 
pany owning  other  routes,  be  extended  by  ordinance  over  all  or  a 
part  of  such  other  route*':  1-ima  v,  Cramer.  5  O,  N.  P.  (N,  S,) 
113.  17  O.  D.  (N.  P.)  245. 
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An  interurban  railway  which  makes  use  of  the  tracks  of  a 
street  railway  must  comply  with  the  rules  of  the  street  railway 
with  reference  to  speed  at  crossings ;  and  it  is  liable  for  an  injury 
caused  by  failure  to  comply  with  such  rules,  to  a  pedestrian  who 
crosses  the  tracks  used  by  the  interurban  railway  after  aliKhting 
■  from  a  car  of  the  street  railway:  Terminal  Co.  v.  Hines,  13  O. 
C  C  (N.  S-)  168,-2a  O.  C,  D.  365. 

For  the  procedure  under  former  special  statutes,  see  Railway 
V.  Railway,  50  O.  S,  603  (affirming  Railway  v.  Railway,  6  O.  C  C. 
362,  3  O.  C.  D,  493J. 

When  a  city  council  has  by  ordinance,  legally  granted  to  one 
street  railway  company  the  right  to  construct  its  railway  and  lay 
its  track  on  and  over  a  particular  designated  street  within  said 
city,  and  such  company  has  duly  accepted  said  grant  and  entered 
upon  and  taken  possession  of  the  right  of  way  so  specifically 
granted,  a  subsequent  grant  by  said  city  council  or  its  successors 
in  office,  the  board  of  control,  of  the  same  right  of  way,  or  a  sub' 
stanlial  part  thereof,  to  another  street  railway  company  tor  like  pur- 
pose will  not  of  itself  confer  upon  Ihe  second  grantee,  the  right 
to  enter  upon  and  take  possession  of  the  route  or  right  of  way 
so  granted,  where  such  entry  and  possession  bj;  it  will  materially 
and  injuriously  interefere  with,  interrupt  and  abridge  the  first  gran- 
tee's use  and  enioyment  of  said  right  of  way.  And  where  said 
second  grantee,  tnreatens,  and  is  about  to  take  possession  of  said 
route  and  right  of  way  under  and  b^  virtue  of  its  grant,  without 
the  consent  of  ils  said  grant  and  against  the  will  of  said  first  gran- 
tec,  and  without  having  appropriated  the  right  so  to  do,  it  will  be 
restrained  from  so  doing  by  injunction.  Accordingly  the  second 
grantee  will  not  be  allowed  to  lay  its  rails  so  that  one  rail  would  be 
laid  between  the  two  rails  of  the  first  grantee:  Traction  Co.  v. 
Transit  Co.,  69  O.  S.  402. 

In  the  absence  of  specific  statutory  regulation,  a  street  rail- 
way may  run  its  cars  over  the  tracks  of  another  street  railway 
company,  if  the  municipal  corporation  has  granted  such  power  and 
the  consent  of  the  original  railway  company  has  been  obtained, 
or  such  right  of  wav  has  been  secured  bv  appropriation  proceed- 
ings: Sims  v.  Railway.  37  O.  S,  556;  Railway  v.  Railway,  9  Dec. 
Rep.  25,  10  Bull.  72. 

Where  a  street  railway  route  is  extended  over  all  or  a  part 
of  other  routes,  consent  of  the  abutting  property  owners  to  such 
extensions  is  not  necessary:  Lima  v.  Cramer,  5  O.  N.  P.  (N.  S.) 
113,  17  O.  D.  (N.  P.)  245. 

If  a  railway  is  partly  within  and  partly  without  a  municti>al 
corporation,  ils  entire  line  is  to  be  considered  and  not  merely  its 
line  within  the  limits  of  the  municipal  corporation  in  determining 
the  length  of  the  track  which  may  be  used  under  this  section :  State 
V.  Railway,  19  O.  C,  C.  79.  10  O.  C.  D.  418. 

A  grant  to  construct  tracks  in  a  street  can  not  be  duplicated 
over  the  same  right  of  way,  even  with  the  consent  of  the  company 
to  which  the  right  was  first  given,  unless  the  consent  is  that  of  the 
stockholders  nhen  in  the  way  provided  by  statute:  Isom  v.  Rail- 
way, 10  O.  C.  C.  (N.  S.),  89,  19  O.  C.  D,  583. 

As  to  the  ri^ht  of  a  traction  company  to  appropriate  a  right 
of  way  overlapping  that  of  a  city  street  railway  company,  see 
Traction  Co.  v.  Traction  Co.,  47  Bull.  854. 

As  to  the  right  of  a  street  railway  company  to  appropriate  the 
right  to  use  the  tracks  of  another  under  a  former  statute,  see  Rail- 
way V.  Railway,  11  Dec.  Rep.  365.  26  Bull.  172. 

Section  9104.     No  extension  of  a  street  railway  lo-   ^^^^  . 
cated  wholly  outside  of  a  city,  or  of  one  wherever  located,  be  ""^"eted 
which  is  built  in  pursuance  of  a  right  obtained  from  author-  "  ""'■ 
ity  other  than  that  of  a  municipal  corporation,  shall  be 
made  within  the  limits  of  such  city,  except  as  a  new  route. 
(96  V,  31  §  29.) 
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For  an  analogous  seciion,  see  R.  S.  3438. 

Permission  to  extend  tracks  an<l  operate  a  line  "in  connection 
with  the  main  line"  for  a  period  which  endures  longer  than  the 
right  to  operate  the  main  line,  will  not  have  the  effect  of  extend- 
ing the  life  of  the  franchise  for  the  main  line:  Railway  v,  Oeve- 
land,  204  U.  S.  110,  IS  O.  V.  D,,  433  (for  opinion  below;  see. 
Railwav  v.  Cleveland  1^7  Fed.  HI,  14  0.  F.  D.  513.  3  O.  U  R. 
75). 

It  is  not  necessary  that  an  extension  of  a  railway  should  begin 
at  one  of  its  original  termini :  nor  that  it  should  run  in  the  general 
direction  of  the  original  line:  Cincinnati  v.  Railway.  1  O.  D.  (N. 
P.)  591.  31  Bull.  308. 

A  grant  may  be  made  for  an  extension  of  a  street  railway 
route,  where  the  extension  is  to  be  built  at  right  angles  to  the 
original  route  and  form  a  cross-town  line:  Belle  v.  Glenville.  5 
O.  C.  C.  (.\.  S.l  461,  17  O.  C.  D.  161  (affirmed,  without  report. 
Belle  V.  Glenville.  73  O,  S.  .192:  Belle  v.  Glenville.  75  O.  S.  574). 

An  extension  may  be  along  other  streets  and  not  in  a  straight 
line:     Sommers  v,  Cincinnati,  6  Dec,  Rep.  887.  8  Am.  L.  Rec.  612. 

An  ordinance  adopted  hy  a  city  council  under  this  section  and 
G.  C,  9101  simply  confers  on  a  street  railway  company  the  corporate 
powe.-  to  exientl  its  road  over  a  state  or  county  road.  In  the  ex- 
ercise of  the  jiower  tlie  right  to  so  extend  its  road,  can  only  be 
acquired  by  agreement  with  the  commissioners  or  by  condemna- 
tion; and  where  a  company  so  extends  lis  road  over  a  state  or 
county  road  beyond  the  city  'limits,  without  such  agreement  or 
condemnation,  it.i  ;icls  are  unlawful  and  a  recovery  of  the  damages 
caustd  to  the  road,  may  be  had  at  the  suit  of  the  county  com- 
mlNsioiiers  under  G.  C  2424:  Railroad  v.  Commissioners,  56  O. 
S.  I  (affirming  Commissioners  v.  Railway.  9  0.  C  C.  183.  6  O.  C. 
D.  290), 

As  to  the  distinction  between  the  original  construction  of  a 
street  railway  and  the  extension  thereof,  see  Day  v.  Railway,  5 
0.  C,  C.  (N.  S.)  393,  17  O.  C.  D.  SO  (not  affected  by  reversal  in 
Railway  v.  Day,  73  O.  S.  83). 

The  extension  of  a  street  railway  implies  the  existence  of  a 
railway  line,  or  at  least  !hc  c-'tistence  of  the  right  to  construct  such 
line:  Railway  v.  Raihvav,  5  O.  C,  C.  (N.  S.)  583.  16  O.  C.  D, 
IKO   (affirmed,  wilhoul   report.   Railway  v.   Railway.  7.t  O.   S.  364.) 

.Notice  under  G,  C.  37C9  is  not  required  in  case  of  extension; 
Stale  V.  Railway,  19  0.  C.  C,  79,  10  O.  C.  D,  418. 

The  sections  in  this  chapter  refer  to  street  railways  and  the 
extensions  thereof  wherever  they  may  be  located ;  while  G.  C. 
.3768,  et  seq.,  refer  exclusively  to  street  railways  within  the  limits 
of  a  municipal  corporation.  In  case  of  a  conflict,  the  provisions 
of  G.  C.  37fiS  must  control  as  to  railways  within  municipal  corpo- 
rations, since  thev  refer  to  that  subject  specifically:  Railway  v. 
Railway,  b  O.  C,  C.  (N.  S.)  ri83,  16  O.  C.  D.  180  (affirmed,  without 
repiirt,  Railway  v.  Railway.  73  O,  S.  .164), 

An  extension  may  be  granted  beyond  the  termini  named  in  the 
articles  of  incorporation  of  a  street  railway  company:  Sims  v. 
Railway,  37  O.  S.  .556. 

.^n  ordinance  granting  an  extension  is  not  an  act  conferring 
corporate  power,  the  corporate  i)ower  is  conferred  by  the  statutes 
under  which  the  company  is  incorporated,  and  the  ordinance  is 
merelv  permission  to  use  given  streets :  Sims  v.  Railway,  37  O. 
S.  556, 

The  p-rant  for  an  extension  of  a  street  railway  route  for  a 
period  of  less  than  twcnty-fivc  years  is  not  made  invalid  by  G.  C 
^771,  hv  reason  of  the  fact  that  the  period  named  in  the  original 
grant  will  expire  lon«  liefore  that  named  in  the  grant  for  the 
extension:  Relle  v.  Glenville,  T,  0_  C.  C.  CN.  S.l  461,  17  O,  C.  D. 
181  (affirmed,  without  renort.  Belle  v.  Glenville.  73  0,  S,  392; 
Belle  V,  Glenville,  T.H  O.  S,  r,7i). 

,\  statute  providing  for  public  notice  in  one  or  more  daily 
newspapers  of  the  pendency  of  a  resolution  or  ordinance  re- 
lating to  chanacs  in  a  street  railway  route  or  revision  pf  the  system 
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of  transfers  was  held  lo  have  reference  to  the  extension  of  the 
track  of  a  road  already  laid,  and  not  to  be  applicable  to  the  ex- 
tension of  a  street  railway  route:  Belle  v.  Glenville,  5  O.  C  C. 
(N.  S.)  461,  17  O.  C.  D.  181  (affirmed,  without  report.  Belle  v. 
Glenville,  73  O-  S.  392;  Belle  v.  Glenville.  75  O,  S.  574). 

Where  a  street  railroad  was  built  through  unincorporated  ter- 
ritory under  authority  granted  by  the  county  commissioners  and 
such  territory  is  thereafter  annexed  to  a  municipality,  an  extension 
of  the  hnes  sri  built  is  not  required  lo  be  made  under  statutes  reg- 
ulatinpt  the  construction  of  new  lines  of  road:  Belle  v.  Glenville. 
5  O.  C.  C-  (N,  S.I  461,  17  0.  C.  D.  181'  (affirmed,  without  report. 
Belle  V.  Glenville,  7.1  O.  S.  392;  Belle  v.  Glenville,  75  O.  S,  574.) 

Where  the  original  grant  of  a  street  railway  franchise  pro- 
vided that  the  motive  power  should  be  horses  or  mules,  but  the  line 


tricity  is  specified  as  the  motive  power:  Belle  v.  Glenville,  5  O.  C. 
C  (N.  S.I  461.  17  O.  C.  n.  181  (affirmed,  without  report.  Belle  v. 
Glenville,  73  O.  S,  392;  Belle  v.  Glenville,  75  O.   S.  574). 

Si!<:ttov   9105.     No  such   grant  shall   be   made   until   con* 
there  is  pro  Iiiced  to  council,  or  tlie  commissioners,  as  the  ^"* 
case  may  be.  the  written  consent  of  the  owners  of  more  p"p< 
than  one-half  of  the  feet  front  of  the  lots  and  lands  abutting 
on  the  street  or  public  way,  along  which  it  is  proposed  to 
construct  such  railway  or  extension  thereof;  and  the  pro- 
visions of  all  ordinances  of  the  council  relating  thereto,  have 
in  all  respects  been  complied  with,  whether  the  railway  pro- 
posed is  an  extension  of  an  old  or  the  granting  of  a  new 
route.     (R.   S.  Sec.  3439.) 
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,    CON-STRUED,    ReFFRBED    To,    EtC. 

Sims  V.  Railwav.  37  O.  S.  556 ;  Railway  v.  Cincinnati,  75  0.  S. 
lIMir  Stale  v.  Railway.  15  O.  C,  C.  200.  8  O.  C.  D.  474;  State,  ex 
rel..  V.  Railwav.  Iff  O,  C.  C  79,  10  O.  C.  D.  418:  Hattersly  v. 
Waterville.  4  O.  C.  C.  (N.  S.>  242,  16  O.  C  D.  326  (affirmed, 
without  report.  Hatterslv  v.  Wnlerville,  74  0.  S.  466) ;  Day  v. 
Railway.  .'.  O.  C.  C.  (N.  S,l  393.  17  0.  C.  D.  fiO  (reversed.  Rail- 
wav v.  Day.  73  0.  S.  831  ;  Belle  v,  Glenville.  r,  Q  C.  C,  (N,  S.) 
4fil.  17  O-  C,  n,  181  (affirmed,  wilhmit  report.  Belle  v.  Glenville, 
73  O.  S.  3!H;  Belle  v.  Glenville.  75  O.  S.  574):  Railway  v.  'Rail- 
way. 5  O.  C,  C.  (N.  S.)  581.  16  O.  C.  D.  180  (affirmed,  without 
report,  Railwav  v.  R:iilwav.  73  O,  S,  364)  ;  Isom  v,  Railwav,  10  O. 
C,  C.  f  X.  S.l  80.  19  O.  r,"  D.  .583:  Hamilton  v.  Railway.  5  O.  N.  P. 
4.-.7,  8  O,  n,  fN.  P.)  174;  In  re  Railway.  3  O  N.  P,  <N.  S.t  561, 
16  O.  D.  (N.  P.l   87;  Cincinnati  v.  Railwav.  1  O.  D.   (N-  P.)  591, 
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31  Bull.  308;  Neare  v.  Railway  4  O.  D,  (N.  P.)  476,  29  Bull.  171; 

Cincinnati  v.  Railwav,  4  O,  D.  (N.  P.)  507,  28  Bull.  276;  Eonnebauni 
V.  Railway,  6  O.  D.  (N.  P.)  24,  29  Bull.  338;  Hume  v.  Traction  Co., 
13  O.  D,  (N.  P-)  70:  Raynolds  v.  Cleveland.  13  O.  D.  (N.  P.)  126; 
Horstman  v.  Railway,  14  O,  D,  (N.  P.)  545;  Railway  v.  Cleveland, 
3  O.  L.  R.  75. 

This  section  and  the  other  sections  of  this  chapter  are  to  be 
construed  together  with  G.  C.  3708,  et  seq. :  Hamilton  v.  Railway, 
5  O.  N.  P.  ir,7.  8  0.  D.  (N.  P.)  174. 

Without  specific  statutory  authority  a  municipal  corporation  has 
a  general  power  to  regulate  and  control  street  railwavs :  Hattersly  v. 
Waterville,  4  O.  C.  C.  (N   S.)  242,  16  O,  C  D.  226. 

II.    Constitutionality, 

This  section,  as  well  as  G,  C.  3770,  is  valid  and  constitutional. 
The  owners  of  property  abutting  upon  the  street  along  which  it  is 
proposed  to  construct  a  street  railway  are  not  made  a  favored  class 
upon  whom  a  privilege  i?  bestowed  to  the  exclusion  of  others  having 
equal  rights.  This  section  is  not  an  arbitrary  classification  of  in- 
dividuals: Isom  V.  Railway,  10  O.  C.  C,  (N.  S.)  89.  19  O.  C  D. 
583. 

The  object  of  tlii.s  section  is  of  a  general  nature;  and  special 
statutes  with  reference  thereto  which  are  not  uniform  in  their 
operation  throughout  the  state  are  unconstitutional:  Railway  v. 
Railwav,  0  O.  C.  C.  (N,  S-)  5Hri.  Ifi  O-  C,  D.  180  (affirmed,  without 
report.  Railwav   v.   Railway.  73  O,   S,  364), 

III,       N.^TVRE   OF    CoN-SEMy. 

The  consents  of  owner,"  of  lots  abutting  on  a  street  to  the 
construction  and  operation  of  a  street  railroad  on  srch  street  are 
not  propert)-  rights  that  can  be  appropriated  under  eminent  domain. 
but  are  personal  rights  merelv :  Traction  Co,  v.  Parish.  67  O.  S. 
181. 

\  consent  which  has  been  conditioned  upon  the  completion  of 
the  -Street  r.iilway  within  a  certain  time  is  to  be  regarded  as  a  valid 
consent  as  far  a.s  the  municipal  corporation  is  concerned.  Whatever 
effect  such  condition  is  to  have  must  be  determined  between  the 
properiv  owner  anil  the  street  railway :  Simmons  v.  Toledo,  8  O. 
C.  C,  ra-i,  4  O.  C.  D.  6f)  fafTirmed.  without  report.  Simmons  v. 
Toledo.  51  O.  S.  620), 


Under  this  section  the  cmisciit  of  the  property  owners  is  a 
prercriuisite  to  the  power  of  the  council  to  grant  permission;  and 
the  action  of  the  council  in  granting  such  permission  is  not  con- 
clusive against  the  property  owners  on  the  street,  of  the  fact  that 
the  requisite  majority  have  givra  their  assent  to  the  construction 
of  the  railroad  proposed:  Roberts  v.  F.aston.  19  O.  S.  78:  see.  on 
the  same  question.  Slate  v.  Bell,  M  O.  S.  m. 

In  the  exlcnsiim  of  a  street  railwav  over  streets  not  occupied 
by  any  road  under  the  prorieious  of  G.  C.  9100  to  9113.  the  consent 
of  the  owners  of  mnre  than  one-half  the  feet  front  of  the  lots 
or  lands  aliuttiug  on  each  street  to  be  occupied  by  such  extension 
are  requisite:     Railway  v.  Xeare,  .14  0.  S.  153. 

The  consent  of  tiic  aliultinc  property  owners  is  necessary  to 
the  cnnstniction  nf  new  switches  or  the  extension  of  pre-existing 
ones:     Harner  v.  Railway,  11   Dec.  Rep.  H117.  29  Bull,  387. 

That  the  original  consents  are  invuflicient  for  the  extension 
of  the  srrcet  railwav  line,  s,.,.  llari.cr  v,  Railwav,  11  Dec,  Rep. 
Ml.   211  Bull.  m. 

The  stalutnry  requirements  ;|5  in  the  securing  of  consents 
from  aMiIling  properly  owners  f^ir  tlic  estahlisbment  of  a  street 
railway    route,   and   the  giving   of   notice  of   the  application    for  a 
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franchise  and  its  award  to  the  individual  or  corporation  agreeing 
to  carry  passengers  for  the  lowest  rate  of  fare,  do  not  apply  to 
renewal  of  an  existing  franchise  {see  G.  C.  37TO  and  9106)  :  Lima 
V.  Cramer,  5  0.  N.  P.   (N-  S.)   113.  !7  0.  D.   (N.  P.)   245. 

The  consents  of  abutting  property  owners  are  not  required  as 
to  existing  tracks,  even  though  new  trolley  and  feed  wires  are  to  be 
erected,  and  new  curves  constructed  at  the  intersection  of  streets: 
State,  ex  rel,  v.  Railway,  19  0.  C  C.  79.  10  O.  C,  D.  418. 

Contra ;  The  consents  are  necessary  even  though  the  old 
tracks  are  (o  be  used,  see  Sanfleet  v.  Toledo,  10  0.  C,  C.  460,  8 
O,  C,  D,  711. 

Where  street  railway  tracks  occupy  a  street  unlawfully  by 
reason  of  the  fact  that  the  term  for  which  the  grant  was  made  has 
expired,  the  exception  found  in  G.  C  3770  and  9!07,  making  it 
tuinece^isary  to  procure  consents  from  abutting  owners  under 
certain  conditions,  is  not  operative,  and  consents  are  required 
before  new  tracks  can  be  laid  in  place  of  the  old :  Isom  v.  Railway, 
10  O.  C.  C.  (N,  S.  89,  19  O.  C.  D.  583  (affirmed,  without  report, 
Ranway  v.  Isom,  77  O.  S.  KiS). 

This  and  the  preceding  sections  do  not  enable  a  railway  to 
construct  its  lines  outside  of  the  limits  of  a  municipal  corporation 
by  virtue  of  any  authority  conferred  upon  it  by  any  municipal 
corporation  until  the  consent  of  the  county  commissioners  and  the 
abuttiiiK  owners  has  been  obtained :  Commissioners  v.  Railway, 
9  O.  C.  C,  IftJ.  fi  O-  C.  D.  290. 

V.     Who  May  Consent. 

A,  Owner  of  fee.  The  owners  of  abutting  lots  are  free  to 
give  or  withhold  their  consent ;  and  there  is  no  public  policy  in 
this  stale  atjainst  giving  such  consent  for  a  valuable  consideration 
movin?  from  the  street  railroad  company  to  such  lot  owners: 
Traction  Co.  v.-  Parish,  (17  O.  S.  IPl.  Contra:  see  Transit  Co.  v. 
Traction  Co..  12  O.  D.  (N,  P.1   1, 

Neither  a  municipal  corpiralion  nor  a  street  railway  may  main- 
tain an  action  against  a  person  who  induces  the  owners  of 
abutting  property  who  refuse  to  give  their  consents  to  the  construc- 
tion of  a  street  railway,  or  who  induces  them  to  withdraw  consents 
which  have  once  been  given :  Cleveland  v.  Railway,  3  O.  C.  C. 
(N.  S.)  563.  13  O.  C.  D.  373, 

The  owners  of  lots  abutting  upon  strict  in  a  municipality 
hold  them  subject  to  the  riuht  of  the  public  to  use  the  street  for 
street  purposes,  of  which  the  ronstrnclion  and  operation  of  a  street 
railway  is  one.  and  unless  there  is  a  change  of  grade  or  some 
unnecessary  interference  with  an  abutters  easement,  he  can  not 
complain  when  council  has  authorised  the  construction ;  and  if, 
from  the  peculiar  nature  of  his  business,  his  trade  is  impaired  or  his 
propcrtv  rendered  less  desirable,  this  is  a  damnum  absque  injuria: 
Ireton  Bros.  v.  Traction  Co.,  2  O.  N.  P.  (N.  S.)  317,  15  O.  D. 
(N.  P.)   129. 

The  owner  of  land  abutting  on  a  street  or  part  of  a  street 
along  which  it  is  proposed  to  construct  a  street  railroad  has  the 
rit[hl  to  complain  and  enjoin  construction  it  the  owner  of  a  majority 
of  the  foot  frontage  on  that  street  or  part  of  street  have  fiot  con- 
sented in  the  mode  prescribed  by  statute,  yet  if  they  have  consented, 
then  the  personal  privilege  of  the  abutter  to  object  is  gone.  There- 
after, if  the  requisite  number  of  consents  have  been  obtained  and  a 
granting  ordinance  passed,  if  the  grantee  fail  to  conform  to  the 
stipulations  of  the  grant  as  to  the  route,  the  public,  and  not  an 
abutting  properly  owner,  is  the  real  party  in  interest :  Ireton  Bros. 
V.  Railway.  2  O,  N,  P,  fN,  S.1  317.  15  O-  D,  (N.  P.)  129  (citing 
Railroad  v.  Smith.  29  O.  S.  291). 

The  consent  given  bv  a  minor  who  owns  realty  is  without  legal 
effect:     Schwab  v.  Traction  Co.,  13  O,  D.  (_N.  P.)   116. 

B.  Municipal  corporation.  If  a  municipal  corporation  owns 
realty  abuttina  upon  a  street,  it  may  give  its  consent  to  the  con- 
struction of  a  street  railway  therein  as  any  other  property  owner : 

43      B,    or   p.   3.  rjl 
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Emerson  v.  Railway.  8  O-  C.  C.  (N.  S.)  560.  18  0.  C.  D,  683  (affirm- 
ing Emerson  v.  Railway,  i  O.  N.  P.  (N.  S.)  493,  17  O.  D.  (N.  P.) 
l.'iT,  and  affirmed,  witliont  report.  Emerson  v.  Railway,  77  O.  S.  596>  ; 
Ireton  Bros.  v.  Traction  Co.,  ■>  O.  N.  P.  (N.  S.)  317,  15  O.  D. 
(S.  P.)   1-29. 

Consent  (or  property  belonging  to  the  county  must  be  iiiven  bv 
the  county  commissioners:  Nearing  v.  Railway.  9  O.  C.  C.  596,  6 
O.  C.  D.  664.  • 

C.  Vendee  under  a  contract  of  sale.  A  vendee  who  is  in 
possession  under  a  contract  of  sale  and  is  not  in  default  may  consent 
for  such  realty:  Dav  v.  Railway.  5  O.  C.  C.  (N.  S.)  393,  17  O-  C. 
D.  60  (not  affected  hv  reversal  in  Railway  v.  Day,  73  O.  S.  83; 
following  Sanfleet  v.  Toledo,  111  O.  C.  C.  460.  8  0.  C  D.  711). 

Where  the  owner  of  land  abutting  upon  a  street  has  con- 
sented to  the  construction  of  a  street  railway  upon  said  street,  and 
the  tide  to  the  land  subsequently  devolves  upioii  another  who  has 
knowledge  of  such  consent,  but  never  revokes  it.  the  latter  is  bound 
by  the  consent:  Day  v.  Railway,  5  O.  C.  C.  (N.  S.1  393,  17  O.  C. 
D.  CO  {not  afTeded  by  reversal  in  Railway  v.  Day,  73  O.  S.  83). 

D.  Tenant  in  common.  Thai  the  consent  of  one  or  more  ten- 
ants in  common  may  be  counted  for  the  proportionate  number  of 
front  feet  owned  by  such  tenant,  see  Simmons  v.  Toledo,  8  O.  C.  C. 
.Wi.  4  O.  C.  D.  fi.<i  (affirmed,  without  report,  Simmons  v.  Toledo, 
51   O-   S.   G26). 

That  joint  tenants  camiot  consent  to  the  construction,  of  a 
street  railway  unless  they  all  join,  see  Ronnebaum  v.  Railway, 
6  O.  D.  TN.  P.-)  24,  2f)  Bull.  -'iW. 

E.  Life  tenant.  The  owner  of  a  life  estate  is  the  owner  of  a 
freehold  interest,  notwithstanding  her  life  estate  is  coupled  with  a 
conditional  defeasance,  and  a  consent  from  such  owner  to  the  build- 
ing of  a  street  railwav  is  a  valid  consent:  Ireton  Bros.  v.  Railway, 
2  O.  N.  P.  (X.  S.)  317,  1-5  O.  D.  (N.  P.)  12.9. 

A  widow  whose  dower  has  not  been  assigned  to  her  can  give  a 
valid  consent  only  if  her  dower  is  subsequently  set  off  in  a  part 
which  will  pass  upon  her  death  to  remaindermen  who  have  also 
given  consent:     Schwab  v.  Traction  Co.,  13  O,  D.  (N.  P.)   116. 

F.  Remainderman.  That  remainderman  may  give  a  valid 
consent,  even  if  the  life  tenant  has  not  consented,  see  Simmons  v. 
Toledo.  8  O.  C.  C.  .135.  4  O.  C,  D.  69  (affirmed,  without  report. 
Simmons  v.  Toledo.  51  O.  S,  626). 

G.  Guardian.  The  knowledge  of  a  guardian  that  the  person 
from  whom  title  passed  to  his  ward  had  given  consent  has  no 
legal  effect  as  against  the  rights  of  the  ward,  even  if  the  guardian 
omits  to  revoke  such  consent:  Day  v.  Railway,  5  O.  C.  C.  (N.  S.) 
Sm,  17  O.  C.  D.  60  (reversed,  Railway  v.  Day.  73  O.  S.  83). 

H.  Husband.  If  reallv  is  in  the  wife's  name,  the  husband's 
consent  therefor  lias  no  legal  effect,  unless  he  is  expressly  authorized 
by  her  to  sign  on  her  liehalf :  Simmons  v.  Toledo,  8  O.  C.  C.  5,35, 
4  O.  C.  D.  6!>  (affirmed,  without  report,  Simmons  v.  Toledo,  51 
O.  S.  026). 

I.  Agent.  Where  a  per.son  signs  a  consent  for  a  street  rail- 
way as  agent  for  another,  no  presumption  in  favor  of  the  agency 
arises  from  the  rule  that  council  has  presumed  to  have  acted  with 
sufficient  consents  before  it.  and.  in  an  action  in  which  the  juris- 
diction of  council  to  gr,in<  a  street  railway  franchise  is  attacked 
on  the  ground  that  it  did  not  have  sufficient  valid  consents  before 
it,  such  a^encv  nnist  be  proved  as  in  other  cases :  Dav  v.  Railway. 
r,  O.  C.  C.  (S.  S.)  .3!K1.  17  O.  C.  D.  60  (reversed.  Railway  v.  Dav, 

7;i  o.  s.  m. 

A  con.ient  signed  for  the  owner  by  another,  whether  the  name 
signed  he  that  of  the  owner  or  such  other,  is  the  consent  of  the 
owner,  if  intended  by  the  owner  as  such.  Such  intention  may  be 
gathered  from  authonTation  previously  given  by  the  owner  or  rati- 
rication  or  adoption  after  sinning ;  Dav  v.  Railway,  5  O.  C.  C. 
(X.  S.I  :V.».  17  O.  C.  D.  (iO  (reversed.  Railway  v.  Day.  7.1, 
0.  S.  83). 
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A  liusband  is  not  the  agent  of  his  wife  by  virtue  of  the 
marital  relation  :  Simmons  v.  Toledo,  8  O.  C.  C.  .>35,  4  O.  C.  D. 
(iS)    (affirmed,   without   report,   Simmons   v.   Toledo,  51   O.   S.   636). 

A  signature  by  one  who  is  not  authorized  to  act  on  behalf  of 
the  owner  can  not  be  ratified  by  the  owner_  thereafter  so  as  to 
constitute  a  written  consent :  Sommers  v.  Cincinnati,  6  Dec.  Rep. 
M»*7.  8  Am.  I^   Rec.  612. 

J.  Partnership.  A  consent  for  realty  belonging  io  a  partner- 
ship may  be  signcil  by  one  of  the  partners  in  the  firm  name,  even 
though  such  land  was  not  used  for  partnership  purposes :  Schwab 
V.  Traction  Co.,  1.1  O.  D.  (N.  P.)   116. 

VI.    TuiE  (IF   OiiTAisiNG   Consent. 

It  is  not  necessary  that  the  consent  of  the  property  owners 
be  obtained  before  bids  are  asked  for  under  G.  C.  3T7(i:  Sloane  v. 
Railway,  7  O.  C.  C.  W.  3  O,  C  D.  674. 

VII.    Consents. 

The  con.scnt  need  not  specify  the  method  of  the  construction 
or  operation  of  the  railway :  Sloane  v.  Railway,  7  0.  C.  C.  84, 
3  O.  C.  D.  674. 

The  fact  that  the  consent  was  in  the  form  of  a  telegram, 
upon  which  the  charges  were  to  be  collected,  did  not  render  sucli 
consent  invalid:    Schwab  v.  Traeiion  Co.,  13  O.  D.   (N,  P.)    116. 

Vin.    For  Whose  Benefit  Consent  is  Given. 

While  the  property  owner  may  withhold  his  consent  if  he 
chooses,  he  can  not  restrict  his  consent  to  the  construction  of  a 
street  railway  by  a  certain  corporation  or  individual.  In  such  case 
the  consent  is  valid  and  the  restriction  is  invalid ;  Railway  v. 
Dav,  73  0.  S.  8;J  (Reversing  Dav  v.  Railway,  r,  O.  C.  C.  (N.  S.) 
;i!)H',  17  O.  C.  1).  (HI)  ;  see.  also,  State  v.  Bell,  U  O.  S.  ISM;  Knorr 
V.  Miller,  -"i  O.  C.  C.  6iii>.  3  O.  C.  D.  lW  (affirming  Knorr  v. 
Miller,  25  Bull.  !■>»)  ;  ilathers  v.  Cincinnati,  7  Dec.  Rep.  621.  3 
Bull.  709. 

Where  a  single  track  street  railroad  has  been  lawfully  con- 
structed with  the  requisite  consent  of  the  owners  of  property  on 
the  street,  and  it  is  afterwards  proposed  to  construct  another 
track  on  the  same  street,  the  consent  of  any  of  the  property  owners 
to  the  construction  of  the  first  track  can  not  be  counted  as  an 
assent  to  the  construction  of  the  second,  against  those  who  remon- 
strate against  the  added  track;    Roberts  v.  Easton,  19  O.  S.  78. 

Where  consents  have  been  once  acted  on  by  a  city  council  in 
the  granting  of  a  valid  street  railway  franchise,  their  vitality  is 
expended  and  they  can  not  be  again  used  as  the  basis  of  a  second 
grant  to  another  company:  Isom  v.  Railway,  10  O.  C.  C.  (N.  S.) 
8!),  19  O.  C.  D.  583  (affirmed,  without  report,  Railway  v.  I.som,  77 
O.  S.  C38). 

Consents  to  the  building  of  an  extension  of  a  street  railway 
inure  to  the  company  obtaining  them  and  its  assigns  only,  and 
can  not  be  u.sed  by  a  third  party  who  h  a  stranger  to  the  franchise: 
Isom  V,  Railway.  10  O.  C,  L.  (N.  S.)  W).  19  O.  C  D.  5Ki  (affirmed, 
without  report,  Railway  v.   Lsom,  "7  O.  S.  (>■«*). 

The  consent  of  a  property  owner  for  a  certain  designated  ex- 
tension can  not  be  made  available,  and  counted  as  a  consent  tor 
another  and  different  extension:  Neare  v.  Railway,  4  O.  D.  (.\'. 
P.)  47-3.  29  Bnil,  171. 

IX-    Who  May  Take  AnvAN-TA<;E  of  Lack  of  Consent. 

The  abutting  property  owners  may  take  advantage  of  failure 
to  obtain  the  consents  required  by  this  section ;  and  may  enjoin  the 
construction  of  a  street  railway  for  want  thereof;  Roberts  v. 
Easton,  19  O.  S.  78. 
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Only  abutting  property  owners  may  object  for  lack  of  the 
necessary  consents :  Railway  v.  Railway,  6  O.  C.  C  362,  3  O.  C  D. 
493  (affirmed,  without  report.  Railway  v.  Railway.  50  O.  S.  603). 

Abutting  property  owners  can  complain  of  the  lack  of  consents 
only  as  far  as  the  street  upon  which  their  property  abuts : 
Glidden  V.  Cincinnati.  4  0.  D.  (N.  P.)  423,  30  Bull.  213;  Barney  v. 
Railway.  11  Dec.  Rep.  880,  30  Bull.  286. 

The  failure  to  obtain  consents  can  not  be  used  bjr  the 
municipal  corporation  as  a  reason  for  ousting  the  street  railway 
from  its  franchise:  State,  ex  reL,  v.  Railway.  11  0.  C.  C.  (N.  S.) 
2()3,'20  O.  C.  D.  ti32  (affirmed,  without  report,  State,  ex  reL,  v. 
Railway,  81  O,  S.  502). 

For  a  case  involving  a  different  question,  in  which  a  street 
railway  was  constructing  its  track  in  and  along  vacant  property, 
the  title  to  which  was  in  dispute;  and  it  was  held  that  one  who 
had  only  a  paper  title  by  quitclaim  deed,  without  any  evidence  of 
actual  possession  of  the  realty,  could  not  have  injunction  until  he 
had  established  his  title  at  law ;  the  defendant  showing  a  clear 
record  title  with  evidence  of  actual  or  notorial  possession  for  more 
than  fifty  years.     See  Swing  v.  Traction  Co.,  15  O.  D.   (N.  P.)  70, 

1  Hosea,  360. 

X,    What  Constituibs  Majobity. 

The  necessary  number  of  consents  is  the  consent  of  the 
owners  of  more  than  one-half  of  all  the  lands  abutting  upon  the 
proposed  route,  even  if  such  route  is  situated  upon  more  than  one 
street:     Rapp  v.  Railway,  9  Dec.  Rep.  302,  12  Bull,  119. 

XI.    Chance  of  Route. 

A  departure  from  the  established  route  of  a  street  railway,  by 
running  over  private  right  of  way  to  avoid  sharp  curves,  is  not 
fraud  per  se,  against  abutting  property  owners,  whose  consents  are 
secured  with  the  understanding  that  the  line  would  follow  the  route 
speci6ed.  The  right  to  complain  of  such  change  is  in  the  public 
and  not  in  the  abutter,  unless  there  has  been  fraud  in  obtaining  his 
consent:  Ireton  Bros,  v.  Railway,  2  O.  N.  P.  (N.  S.)  317,  15  O.  D. 
(N.  P.)  129. 

XII.    Wtthwiawal  op  Consent. 

That  consents  may  be  withdrawn  before  the  passage  of  the 
ordinance,  see  Parish  v.  Traction  Co.,  13  O.  C.  D.  527  (affirmed, 
Tractmn  Co.  v.  Parish,  67  O.  S.  181). 

As  to  the  right  of  the  owner  to  withdraw  his  consent,  see, 
also,  Hume  v.  Traction  Co.,  13  O.  D.  (N.  P.)  70. 

As  to  the  right  of  an  owner  to  withdraw  his  consent  after 
the  second  reading  of  the  ordinance,  see  G.  C,  9107. 

XIII.    Evidence  and  pREStJMpnoNS. 

The  statute  does  not  require  that  these  consents  shall  be  en- 
tered upon  the  records  of  the  council,  so  that  the  record  of  the 
consents,  not  being  required  by  law,  is  not  evidence  on  that  propo- 
sition. The  fact  of  consent  may  have  been  shown  aliunde:  Ireton 
Bros.  V.  Railway.  2  O.  N.  P.  (N,  S,)  317,  15  O.  D.  (N,  P.)  129. 

The  presumption  is  that  council  granted  the  right  to  build 
the  road  after  being  satisfied  that  the  requisite  consents  had  been 
given,  and  the  burden  of  proof  is  upon  one  asserting  the  contrary: 
Ireton  Bros,  v.  Railway.  2  O,  N,  P,  (N,  S,)  317,  15  O,  D.  (N,  P.) 
129;  see.  to  the  same  effect.  College  v.  Nesmith.  13  Dec.  Rep.  746. 

2  C  S,  C.  R.  24. 
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Section  9106.  But  when  such  grant  is  made  by  the  when  written 
council  of  a  municipal  corporation,  either  for  a  new  route  ^2^°°* 
or  as  an  extension  of  an  existing  route,  on  and  along  any 
part  of  a  street  or  public  way  upon  which  a  street  rail- 
way has  been  operated  within  one  year  preceding  under  a 
grant  or  renewal  of  a  grant  which  has  expired  or  within 
two  years  will  expire,  it  shall  not  be  necessary  to  produce 
to  the  council  any  written  consents  from  the  owners  of  the 
lots  and  land  abutting  on  such  part  of  a  street  or  public 
way;  in  case  the  number  of  tracks  thereon  or  part  thereof 
is  not  increased  beyond  the  number  for  which  consents 
originally  were  obtained.     {R.  S.  Sec.  3439.) 

Applied,  cited,  construed  and  referred  to,  etc. ;  Sims  v.  Rail- 
way. 37  O.  S.  5o6i  Railway  v.  Neare,  54  O.  S.  153;  State,  ex  rel., 
V.  Railway,  19  O.  C.  C.  7y,  10  0,  C.  D.  418;  Day  v.  Railway,  5 
O.  C  C.  (N.-  S.)  3n;i.  17  O.  C,  D.  60  (reversed  in  Railway  v. 
Day,  73  O.  S.  83) ;  Belle  v.  Glenville,  5  O.  C.  C.  (N.  S.)  461,  17 
O.  C.  D-  181  (affiriijcd,  withonl  report  Belle  v.  Glenville,  73  0.  S. 
.392;  Belle  v.  Glenville.  7.i  O.  S.  574);  Railway  v.  Railway,  5  O. 
C.  C.  (N.  S.)  683,  16  -O.  C  D.  180  (affirmed,  withoisl  report. 
Railway  v.  Railway,  73  O.  S.  364)  ;  In  re  railway,  3  O.  N.  P.  (N. 
S.)  561.  16  O.  D.  (M.  P.)  87;  Cincinnati  v.  Railway,  1  O.  D.  (N. 
P.)  591,  31  Bull.  308;  Neare  v.  Railway,  4  O.  D.  (N.  P.)  475. 
39  Bull.  171;  Cincinnati  v.  Railway,  4  O.  D.  (N.  P.)  607,  28  Bull. 
276;  Ronnebaum,  v.  Railway.  6  O.  D.   (N.  P.)  24,  29  Bull.  338. 

That  these  provisions  are  constitutional,  see  Isom  v.  Railway, 
10  O.  C.  C.  (N.  S.)  89.  19  O.  C.  D.  583  (affirmed,  without  report. 
Railway  v.  Isom,  77  O.  S.  038), 

As  to  the  power  and  method  of  action  of  the  county  com- 
missioners,  see   Ktaring   v.   Railway,  9   O.   C.   C   596.  6   0.   C.   D. 

See,  G.  C.  9104, 

Section   9107.     Nothing  contained   in   the  preceding  -^^^^^        . 
section  shafl  permit  a  person  owning  property  abutting  on  a  «rty  own" 
street  along,  in  or  over  which  a  street  railway  is  about  to  draw'^onsenV 
be  constructed,  to  withdraw  his  consent  after  an  ordinance 
granting  the  right  to  construct  and  operate  it  has  been  read 
the  second  time,  if  at  least  thirty  days  elapsed  since  the 
first  reading  thereof,  in  the  council  or  other  body  author- 
ized to  make  the  grant.     (R.  S.  Sec.  3439a,) 

Applied,  cited,  construed,  referred  to,  etc.;  Sims  v.  Railway, 
37  O-  S.  556;  Railway  v.  Neare,  54  O.  S.  153;  State  v.  Railway. 
19  O.  C.  C.  79.  10  O.  C.  D,  418;  Day  v.  .Railway.  17  O.  C.  D.  60; 
Belle  V.  Glenville,  5  O,  C.  C,  (N.  S.)  461.  17  O,  C.  D.  181  (affirmed, 
without  report,  in  Belle  v.  Glenville,  73  0.  S.  392  ;  Belle  v.  Glen- 
ville, 75  O,  S,  574);  Railway  v.  Railway.  6  O.  C.  C.  (N.  S.)  583. 
10  O.  C.  D.  180  (affirmed,  without  report  in  Railway  v.  Rail- 
way, 73  O.  S.  361);  In  re  Avon  Beach  &  Southern  Railway.  3  O. 
N.  P.  (N.  S.)  m\.  16  O.  D.  (N,  P.)  87;  Cincinnati  v.  Railway. 
I  O.  D.  (N.  P.)  591,  31  Bull.  308;  Neare  v.  Railway.  4  O.  D. 
(N,  P.)  475.  20  Bull.  171;  Cincinnati  v.  Railway,  4  0.  D,  (N. 
P.)  ,'107.  28  Bull,  276;  Ronnebaum  v.  Railway,  6  O.  D.  (N.  P.) 
24,  29  Bull.  338, 

The  effect  of  this  section  was  considered  in  Parish  v.  Trac- 
tion Co.  13  O.  C.  D,  527  (not  considered  by  supreme  court  in 
Traction  Co,  v.  Parish.  67  O.  S,  181), 

Such  a  provision  is  valid  and  constitutional :  Hume  v.  Trac- 
tion Co,.  13  O.  D.  (N.  P.)  70. 
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Appropriaiioo  SECTION   9108.     When  the  council  or  commissioners 

of  property.  make  such  grant,  the  company  or  person  to  whom  it  is 
made  may  appropriate  property  necessary  therefore,  if  the 
owner  fails  expressly  to  waive  his  claim  to  damages  by 
reason  of  the  construction  and  operation  of  the  railway. 
(R.  S.  Sec.  3440.) 

Applied,  cited,  construed,  referred  to,  etc.:  Simg  v.  Rail- 
way 37,  O.  S.  556;  Railway  v.  Neare,  54  O.  S.  153;  State,  ex  rel., 
\.  Taylor,  65  O.  S.  (il ;  Railroad  v.  Commissioners,  56  O.  S.  1; 
Railway  v.  Cincinnati,  7.j  O.  S.  196;  State  v.  Railway,  19  O.  C, 
C,  79,  U)  O.  C.  D.  418;  Day  v.  Railway,  5  O.  C.  C.  (N.  S.)  393, 
17  O.  C,  D.  tilt  (reversed.  Railway  v.  Day,  73  O.  S-  83);  Belle 
V.  Glenville,  5  O.  C  C.  (N.  S.)  4G1,  17  O.  C,  D.  181  (affirmed 
without  report.  Belle  v.  Glenville,  73  O.  S.  392;  and  see  Belle  v. 
Glenville,  75  O,  S.  574)  ;  Railway  v.  Railway.  5  O.  C.  C.  (N.  S.) 
!m,  16  O.  C.  D.  180  (affirmed,  without  report.  Railway  v.  Rail- 
way, 73  O,  S,  364) ;  In  re  Avon  Beach  &  Southern  Railway,  3  O. 
N.  P.  (N.  S.)  Dtil,  16  O.  D.  (N.  P.)  87;  Cincinnati  v.  Railway, 
1  O.  iJ.  (N-  P.)  Ml,  31  Bull.  308;  Xeare  v.  Railway.  4  O.  D.  (N. 
P.)  475,  2!t  Bull.  171;  Cincinnati  v.  Railway,  4  O.  D.  (N.  P.) 
507,  38  Bull  276;  Ronnebaum  v.  Railway,  6  O.  D.  (N.  P.)  24, 
29  Bull.  JKW;  Hume  v.  Traction  Co.,  13  O.  D.  (N.  P.)  70;  Railway 
V.  Cleveland,  137  Fed.  Ill,  14  O.  F.  D.  513. 

For  the.  validity  of  an  earlier  form  of  this  statute,  and  for 
the  right  of  a  street  railway  corporation  to  appropriate  part  of  the 
tracks  of  a  pre-existing  street  railway,  see  Railway  v.  Railway,  60 
O.  S,  6O:)  (affirming  Railway  v.  Railway,  G  O.  C.  C.  362.  3  O.  C.  D. 
493,  which  affirmed  Railway  v.  Railway,  6  O.  N.  P.  537) ;  upon  the 
same  question,  see  Railway  v.  Railway.  II  Dec.  Rep.  365,  26  Bull. 
172. 

In  appropriating  the  track.';  of  a  pre-existing  street  railway 
the  later  street  railway  need  not  show  the  consent  of  the  owners 
of  the  abutting  propertv  :  Railway  v.  Railway,  50  0.  S.  603  (affirm- 
ing Railway  v.  Railwav.  6  O.  C.  C.  363,  3  O,  C  D,  493,  which 
affirmed  Railway  v.   Railway.  6  O.  N.  P.  5;!7). 

The  value  of  the  tracks  appropriated  by  another  street  rail* 
way  company  must  he  determined  by  a  jury.  It  can  not  be  de- 
termined by  the  council  unless  council  reserves  such  right  in  its 
franchise  to  the  first  street  railway  company ;  Railway  v.  Rail- 
way, 36  0.  S.  2H9. 

Probably  the  state  can  not,  in  a  quo  warranto  proceeding 
against  a  street  railway  company  which  is  seeking  to  appropriate 
a  part  of  the  track  of  anntlier  street  railway,  set  up  the  fact  that 
the  consents  of  the  owners  of  abutting  property  have  not  been 
obtained:     State  ex  rel.,  v.  Railway,  19  O.  C.  C.  79,  10  O.  C.  D.  418, 

If  one  street  r.iilway  appropriates  a  part  of  the  track  of 
another  this  does  not  give  it  such  interest  in  the  track  as  to 
entitle  it  to  demand  a  portion  of  the  rent  paid  for  the  use  thereof 
by  a  third  railway  under  a  contract  with  the  railway  corporation 
which  constructed  an<l  owned  such  tracks  originally :  Railway  v. 
Railway,  JO  0.  C.  C  168,  6  O.  C.  D,  578. 

A  railway  corporation  can  not  enjoin  another  railway  cor- 
poration from  using  certain  tracks  unless  such  plaintiff  shows  that 
it  has  a  special  interest  therein.  Accordingly  a  railway  corpora- 
tion which  had  buih  certain  tracks  and  had  then  lea.'«d  them  to 
an  operating  company  which  had  rebuilt  such  tracks,  was  held 
not  to  have  ^iich  interest  in  the  tracks  as  to  enable  it  to  enjoin 
a  third  company  from  making  use  thereof,  such  right  having 
been  secured  as  against  the  operating  companv :  Railway  v.  Rail- 
way, !l  O.  C.  C,  mi.  C  O.  C.  D.  733. 

A  railway  corporation  which  has  been  authorized  by  the  mu- 
nicipal corporation  by  ordinance  to  proceed  to  appropriate  a  part  of 
the  track  of  a  pre-existing  railway,  may  appropriate  a  part  of  such 
portion  by  one  proceeding;  and  it  may  then  proceed  to  appropriate 
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the  rest  ot  such  portion  witliout  securing  a  new  ordinance;  Rail- 
way V.  Railway,  12  O.  C.  C.  SOT,  5  O.  C.  D.  643. 

An  internrban  electric  railway  which  is  attempting  to  secure 
a  right  of  way  through  a  municipal  corporation  is  controlled  by  the 
statutes  applicable  to  street  railways ;  and  accordingly  it  can  not 
appropriate  property  within  the  municipal  corporation  without  hav- 
ing first  secured  the  consent  of  the  municipal  corporation:  Rail- 
way V.  Stoneware  Co.,  51  Bull.  421. 

In  appropriation  proceedings  benefits  to  adjoining  premises  can 
not  be  set  off  against  the  damages  thereto :  Railway  v.  Sinning, 
17  O.  C.  C.  649,  6  O.  C.  D.  753. 


Section  9109.  Such  power  to  appropriate  may  be  ex-  Appro, 
ercised,  for  the  purpose  of  constructing  a  street  railway  °\  fj^piiie 
along  a  highway  occupied  by  a  turnpike  or  plank  road  com-  »'  p'*"!"  <■<«•: 
pany  when  the  person,  persons  or  company  authorized  to 
construct  such  railway  cannot  agree  with  the  turnpike  or 
plank  road  company  on  the  terms  and  conditions  upon 
which  the  highway  may  be  occupied,  and  if  such  appropria- 
tion will  not  imnecessarily  interfere  with  the  reasonable 
use  of  the  highway  by  the  turnpike  or  plank  road  com- 
pany. Nothing  in  the  foregoing  provisions  shall  affect  the 
rights  of  property  owners  to  give  or  withhold  their  consent 
concerning  the  right  of  way  for  street  railways  upon  any 
street  or  road.     {R.  S-  Sec,  3440,) 

Applied,  cited,  construed,  referred  to.  etc. :  Sims  v.  Rail- 
way. 37  O.  S.  .Vi6;  Railwav  v,  N'eare,  54  O.  S,  15.1;  State,  ex  rel., 
V.  Tavlor,  .W  O,  S,  fill  Railroad  v.  Commissioners.  5(5  O.  S.  1; 
Dav  V.  Railwav.  -5  O.  C,  C  fN.  S.l  nin.  17  O-  C,  D,  fin  {rcveracd 
in  Railwav  v. "Dav.  7:t  O.  S.  mi:  Belle  v.  Glenviiie.  5  O.  C.  C. 
(.V.  S.l  461.  IT  O.  C.  D.  Iftl  (affirmed  without  report,  in  Belle 
V.  Glenviiie.  73  O,  S.  .1fl2 :  and  see  Belle  v.  Glenviiie.  75  O.  S.  5741  ; 
Railway  v.  Railway,  5  O.  C,  C,  {N".  S.l  58.3,  16  O,  C  D.  m 
faffirmed,  without  renort.  in  Railway  v.  Railway,  73  O.  S,  .3641  ; 
State,  ex  re!.,  v,  Railwav,  19  O.  C.  C.  7<l,  10  O.  C.  D.  418:  In 
re  Avon  Beach  and  Soiifdern  Railway.  .T  O,  N.  P.  (N.  S.)  561: 
Ifi  O.  D.  (N.  P.)  S7;  Ciiidnnaii  v.  Railway.  1  O,  D.  (N.  P.) 
■m.  31  Bull.  308;  Neare  v.  Railwav.  4  O.  D.  (N.  P.)  475.  2fl 
Bull.  171:  Cincinnati  •%-.  Railway.  4  O.  D,  (N.  P.)  507,  2S  Bull. 
276;  iRonnebaum  v.  Railwav.  6  O.  D.  (N.  P.)  24,  29  Bull,  a38; 
Hume  v.  Traction  Co.,   13  O.  D.    (N.   P.>   70. 

The  right  of  the  property  owner  to  give  or  withhold  his 
consent  is  a  personal  right  and  not  a  property  right  and  it  can 
not  be  taken  under  nroeeedings  in  eminent  domain :  Traction  Co. 
V.  Parish,  67  0.  S.  181. 

As  to  the  validity  of  an  earlier  form  of  this  statute,  see 
Railway  v.   Railway,  50  O.  S,   603. 

Srctio.m  9110.     In  case  of  appropriation  of  property  o»(h  in 
for  such  purposes,  the  oath  to  be  administered  to  the  jury  "ppropnation 
shall  be  as  follows:     "You  and  each  of  you  do  solemnly        "   '  *"* 
swear  that  you  will  justly  and  impartially  assess,  according 
to  your  best  judgment,  the  amount  of  compensation  which 
is  due  to  ("here  name  the  owner  or  owners),  by  reason  of 
the  appropriation  of  the  street  or  avenue   fas  in  the  state- 
ment descril>ed),  irrespective  of  any  lienefit  from  any  im- 
provement 'proposed   by   such    fhere   name  the   company, 
individual,  or  company  of  indivi<luals),  and  that  you  will 
in  assessing  damages  that  may  acrue  to   (here  name  the 
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owners  or  owners),  by  reason  of  the  appropriation,  other 
than  the  compensation,  further  ascertain  how  much  less 
valuable  the  lot  or  lots  of  such  {here  name  the  owner  or 
owners),  will  be  in  consequence  of  such  appropriation." 
(R.  S.  Sec.  3442.) 

Applied,  cited,  construed,  referred  to,  etc. :  Sims  v.  Railway, 
37  O.  S-  556;  Railway  v.  Neare.  TA  0.  S.  153;  State,  ex  rel.,  v. 
Taylor,  55  O.  S.  fifl;  State,  ex  rel..  v.  Railway,  19  O.  C.  C.  79. 
10  O.   C.   D.  418;   Day  v.  Railway.  5  O-  C.  C.   (N.   S.)   393,  17  O. 

C.  D,  fiO  (reversed  in  Railway  v-  Day,  73  0.  S.  83)  ;  Belle  v.  Glen- 
ville,  5  O.  C.  C.  (N.  S-1  4(il,  17  0.  C.  D.  181  (affirmed,  without 
report,  in  Belie  v,  Glcnville,  73  O.  S.  392 ;  and  see  Belle  v.  Glen- 
ville,  75  O.  S.  571)  ;  Railway  v.  Railway,  3.  O.  C.  C.  (N.  S.) 
5?3,  Ifi  O.  C  D.  180  (affirmed,  without  reiiort,  in  Railway  v.  Rail- 
way. 73  O.  S.  3fll);  In  re  Railway,  3  0,  N.  P.  (N.  S.)  561,  16 
0.  D.  (N.  P.)  87;  Cincinnali  v.  ftaiiwav.  1  O.  D.  (N.  P,)  591. 
31  Bull.  3l>8;  Ncare  v.  Railway,  4  O.  D.  (N.  P.)  475.  29  Bull 
171;  Cincinnati  v.  Railway,  4  O,  D.  (N.  P.)  507,  28  Ball.  276; 
Ronnebaum  y.  Railway.  6  O.  D.  fN.  P.)  L'4.  29  Bull.  338;  Rail- 
way V.  Cleveland.  137  Fed,   111,  If  0.   F.   D.  513. 

•  Section  9111.  The  jury,  in  ascertaining  such  com- 
pensation or  damages,  shall  determine  the  amount  thereof 
without  reference  to  tlie  distinction  between  a  public  and  a 
private  nuisance,  and  the  eiTect  of  such  distinction  upon 
the  right  of  such  owner  or  owners  to  claim  compensation 
or  damages,  and,  if  requested,  the  court  shall  so  direct  the 
jury.     (R.  S.  Sec.  3442.) 

.  Railway, 
■I,  V.  Tay- 
lor. 5.-|  O.  S.  m :  St.nte.  ex  rel,,  v.  Railway,  19  O.  C.  C.  79,  10  O.  C 

D.  418;  n,iy  v.  Railu-.v,  5  O.  C.  C.  CN.  S.)  393.  17  O.  C.  D.  60 
(reversi-d  in  Railway  v,  D.nv.  73  O.  S.  83):  Belle  v.  Glenville,  5 
O.  C.  C.  (X.  S.)  mi,  17  0,  C.  D.  18]  (affirmed  without  report,  in 
Belle  V.  Glenville.  73  O.  S.  39l';  and  see  Belle  v.  Glenville.  75  O.  S. 
57-11  ;  Railway  y.  Railwav.  5  O.  C.  C.  (X.  S.)  583,  16  O.  C  D.  180 
(affirmed,  without  report,  in  Railwav  v.  Railwav.  73  O.  S,  361)  ; 
111  re  Railwav,  3  0.  N.  P.  (N,  S.)  Stil.  16  O.  D,  CN.  P.)  87;  Cin- 
cinnali V.  Railway.  1  O.  D.  fN'.  P.1  591.  31  Bull.  308;  Neare  v. 
Railwav,  4  O,  D.  (N'.  P.)  4'-\  29  Bull.  171;  Cincinnati  v.  Railway, 

4  O.  D.  (N.  P.)  ".07,  -28  Bull.  276:  Ronnebaum  v.  Railway, 
fl  O.  D.  (N.  P.)  24.  29  Bull.  318;  Railway  v.  Cleveland,  137 
Fed.  111.  14  O.  F   D.  513. 

Section  giT2.  If  the  public  road  along  which  the 
railway  is  to  be  constructed  is  owned  by  a  person  or  com- 
pany, or  is  within  the  control  or  management  of  the  board 
of  public  worlts  or  other  public  ofTicer,  such  person,  com- 
pany, or  ofTicer  may  agree  with  the  person  or  company 
constructing  the  railway  as  to  the  terms  and  conditions  upon 
which  the  road  may  be  occupied.     (R.  S.  Sec.  3441.) 

.\ppliril.  cited,  rniislrnrd.  rcfem'd  to  etc:  Sim-i  v.  Railway, 
37  O.  S.  550;  Railway  v.  Ncare.  54  O.  S.  153;  State,  ex  rel.,  v. 
Taylor.  .'-.5  O.  S,  Hii;  State,  ex  rel..  v.  Railwav,  19  O.  C.  C,  79,  10 
O,  C,  D.  418;  Dav  y.  R.iihvav.  5  O,  C,  C.  f  N,' S.1  393,  17  O.  C.  D. 
60   (revrrsed  in  R.iilwav  v.   Dnv.  73  O.   S,  S3)  ;   Belle  v.  Glenville. 

5  O,  C.  C.  {N,  S.I  461,  17  O,  C,  D,  181  (affirmed,  without  report,  in 
Belle  y.  Glcnville.  73  O.  S.  ;in2:  and  see  Belle  v.  Glenville,  75  O.  S. 
.■574)  ;  Railway  v.  Railwav,  5  O,  C   C,  (N.  S.)  583,  16  O.  C.  D.  1" 
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(affirmed,  without  report,  in  Railway  v.  Railway,  73  0.  S.  364)  ; 
In  re  Railway,  S  O.  N,  P.  (N.  S,)  561.  16  O.  D,  (N.  P.)  87;  Cin- 
cinnati V.  Railway,  1  O,  D.  (N.  Pj  591,  81  Bull,  308;  Neare  v.  Rail- 
way, 4  0.  D.  {N.  P.)  475,  29  Bull.  171;  Cincinnati  v.  Railway, 
4  O.  D.  (N.  F.)  507,  28  Bull.  276;  Ronnebaum  v.  Railway,  6 
0.  D.  (N.  P,(  -M.  2'J  Bull.  3;te;  Railway  v.  Cleveland,  137  Fed.  111. 
U  0,  F,  D,  513- 

This  section  plainly  applies  to  state  and  county  roads  under  the 
control  of  the  county  commissioners  as  well  as  to  roads  under  the 
control  of  the  board  of  puWic  works.  There  is  no  reason  for  aiw 
discrimination  between  the  two  kinds  of  roads;  and  the  word  "of- 
ficer" will  in  its  connection  by  fair  interpretation  include  a  board  of 
county  commissioners:     Railway  v.   Commissioners,   56   O.   S.   1. 

Section  91 13,     Council,  or  the  commissioners,  as  the  Term*  ■ 

case  may  be,  may  fix  the  terms  and  conditions  upon  which  =^"<'i,^™ 

such  railways  may  be  constructed,  operated,  extended,  and  S<«"eic 
consolidated,     (R.  S.  Sec.  3443.) 

I.    Applied,  cited,  construed,  tracks. 

referred  to,  etc.  B.     Speed  of  cars. 

II.    Transfers.  C    Stops. 

III.    Power  of  council.  D.    Qualification  of  em- 
A.    Use   of   streets  and  ployes. 

1.    .^I'pi.iF.iJ.   Cited,    CoxsfHUED.   Refehrioi  to.   Etc. 

Roberts  v.  Easton,  !!>  O,  S,  Td;  Sims  v.  Railway,  37  O.  S.  556; 
Railway  v.  .\oaro,  J4  O,  S.  l.Vl;  Railway  v.  Cincinnati.  75  0,  S. 
mi;  Slate  ex  rel.,  v.  Iiailw;iv.  I!)  O,  C.  C.  70.  10  O.  C.  D.  418;  Day 
V.  Railway,  5  O.  C.  C.  (N.  S.)  393,  17  O.  C.  D.  60  (reversed  iu 
Railway  v.  Day.  73  O.  S.  83)  ;  Belle  v.  Glenville.  5  O.  C.  C.  (N.  S.) 
461,  17  O.  C.  D.  ISl  (affirmed  without  report,  in  Belle  v.  Glen- 
ville. 73  O.  S.  3i)i:  Belle  v.  Glenville.  75  O.  S,  574);  Railway 
V.  Railway,  5  O.  C.  C.  (N.  S.)  583,  16  O.  C.  D.  180  (affirmed, 
without  report,  in  Railway  v.  Railway,  73  O.  S.  364)  ;  In  re 
Railway.  3  0.  N.  P,  (N.  S.)  5(il,  16  O.  D,  (N.  P.)  87;  Cin- 
cinnati v.  Railway,  1  O.  D.  (N.  P.)  591.  31  Bull.  308;  Neare  v. 
■  Railway.  4.  ().  I).  (  N.  1',)  47.",,  20  Hidl.  !7I ;  Cincinnati  v.  Railway. 
4  O.  I).  CS.  VA  r,<>7.  .'N  Cull.  ■2ai;  Konnehaum  v.  Railway,  6.  0.  D. 
(N.  P.)  :il.  J(>  liiill.  :t:li^;  llorstnian  v,  R.iilway.  12  0.  D.  (N.  P.) 
7.-^:;  RaviK.ld>  v.  ("I.vcland.  l^i  O.  D.  (N.  P.)  125;  Horstnian  v. 
Railway,  U  ().  1),  i  X,  P.)  515;  Railway  v.  Cleveland.  137  Fed.  Ill, 
14  O.  F.  D.  51:3;  Cleveland  v.  Railway,  194  U,  S.  517,  15  O.  F.  D. 
703, 


IT.      Tft-ANSFERS. 

.■\  passenger  on  a  slrL-ct  railway  who  has  paid  fare  and  is  en- 
titled to  ride  over  another  line  belonging  to  the  same  company,  and 
who.  having  asked  for  a  transfer  ticket  over  such  other  line,  is 
Kiven.  by  mistake  of  the  cimriuctor,  a  transfer  which  is  not  good 
over  ^uch  other  line,  may,  neverlhcle^is,  if  he  has  exercised  such 
c.ire  about  the  rct'civiTii"  and  making  use  of  the  transfer  ticket  as 
persons  of  ordinary  iirndence  are  accustomed  to  exercise  under  the 
same  or  simibir  circum-tancc'.  lawfully  insist  upQn  being  carried 
over  such  other  line  without  lurtlicr  payment  of  fare;  and  if  such 
passenger,  wilboul  f.iult  on  his  part,  is  ejected  from  a  car  for 
refusing  lo  pay  fare  oilier  than  by  such  transfer  ticket,  he  may 
recover  damasos  for  the  tort  and  can  not  be  restricted  to  damages 
for  breech  of  the  contract  lo  carry  him :  Railway  v.  Conner,  74 
0.  S.  225, 
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A  failure  bj-  the  plaintiff  to  make  a  statement  or  explanation 
l>efore  lie  was -put  olT  tlie  car.  would  not  of  itself  defeat  his  right 
to  recover;  but  such  fact  Is  admissible  in  evidence  as  part  of  the 
resgestae  as  beanii;^  upun  the  question  of  the  plaintiff's  good  faith 
in  accepting  and  u^ing  the  erroneous  transfer  and  as  affecting  the 
amount  of  damages:     Railway  v,  Conner,  74  O,  S.  2^5. 

The  fact  thai  a  conductor,  as  between  himself  and  the  railway 
company,  performed  his  duties  in  compHanee  with  their  rules  in 
ejecting  a  passenger  because  his  transfer  was  defective,  does,  not 
prevent  the  passenger  from  recovering  from  the  railway  company 
if  he  was  not  in  fault  and  if  the  company  was  negligent  in  giving 
such  defective  transfer;    Railway  v.  Conner,  74  O.  S,  po. 

Ill  order  to  recover  for  damages  sustained  by  receiving  a  de- 
fective transfer  and  being  ejected  from  a  slreet  car  therefor,  the 
passenger  must  lie  without  fault  in  receivinK  and  making  use  of  the 
erroneous  transfer:    Railway  v.  Conner,  74  O.  S.  225. 

A  re<]uiremet)t  ;is  to  the  Riving  of  transfers  is  one  which 
council  has  a  right  to  make,  and  is  .not  rendered  unreasonable  by 
the  fact  that  a  company  operatinit  street  railway  lines  intersecting 
the  proposed  line  would  be  therebv  placed  at  a  disadvantage  in  the 
bidding:  Raynolds  v.  Cleveland,  t*  O.  C.  C.  (X.  S-)  -TS,  18  O.  C 
D.  4B3  (affirmed,  without  report,  in  Ravnolds  v.  Cleveland,  77 
O.   S.   Ii31). 

Ill,     PowEH  OF  Council. 

A,  Cse  of  Streets  and  Track.  Council  may  prescribe  the  terms 
and  conditions  upon  which  one  street  railway  may  use  the  track  of 
anpther  if  the  coH.-icnl  of  the  railway  which  owns  such  track  is 
secured  by  agreement  or  eminent  domain;  Railroad  v.' Railroad, 
m  0,  S,  -Mt;  sec.  to  the  same  ertecl,  Transit  Co.  v.  Hamilton,  I 
O,  N,  P,  mi.  4  O.  D.  ( N.  p.)  10. 

It  will  be  presumed  that  the  council  of  a  municipal  corporation 
complied  with  its  di^ty  in  lixing  the  terms  and  conditions  upon 
which  street  railwavs  mny  be  constructed  and  operated :  Dayton  v. 
Railway,  12  O.  D.  ( X.  P.)  'JoS  raffirmcd.  Davion  v.  Railway,  fJ 
().  C.  C,   (X.  S.l  41.  Hi  O.  C.  D.  73(1). 

The  council  determines  the  extent  of  use  for  street  railway 
purposes:    Transit  v.  Hamilton,  1  O.  N,  P.  30H,  4  O.  D.  (N.  P.)  10. 

The  term,'  and  conditions  upon  which  a  slreet  railway  is  to 
operate  are  to  be  determined,  within  a  municipal  corporation,  by  its 
council  and  without  such  corporation  by  the  countv  commissioners ; 
Railway  v.  Cleveland,   137  Fed.  111.  14  0.  F.  D.  ToT. 

In  Ohio  a  municipal  corporation  in  granting  a  street  railroad 
company  permission  to  construct  a  street  railroad  in  the  streets  of 
the  city,  may  at  least  prescribe  such  ^crms  and  conditions  as  are  in 
furtherance  of  the  duty  which  the  mimicipal  corporation  owes 
to  the  public  and  are  essential  to  the  preservation  of  the  streets 
for  public  use.  provided  such  terms  and  conditions  are  not  incon- 
sistent with  the  restrictions  placed  upon,  nor  consistent  with  the 
rights  granted  to  such  street  railroad  company  by  the  legislature: 
Elyria  v.  Railway.  !*  O.  N.  P.   (N.  S.)  8-5.  19  O.  D.   (N.  P.)  294. 

When  an  extension  of  an  existiue  franchise  is  granted,  the  city 
has  authority  to  prescribe  that  the  street  railroad  company  shall 
widen  a  bridge  occupied  by  it  or  in  lieu  thereof  pay  a  stipulated 
amount  lo  the  city,  at  the  city's  option,  and  such  provision,  when 
the  onlinance  containing  the  same  has  been  duly  accepted  by  the 
street  railroad  company,  becomes  an  agreement  binding  the  street 
railroad  company  to  the  performance  of  the  same;  Elyria  v.  Rail- 
way. fO.  X.  P.'  (X.  5.)  M,  l!l  O.   [X  (X.   P.)   2!M. 

\Vhen  an  ordinance  grantiiiR  a  street  railway  franchise  pro- 
vides that  a  failure  to  comply  with  the  terms  and  conditions  of  the 
ordinance  after  twenty  days'  notice  from  the  city  council,  shall 
operate  as  a  forfeiture  of  all  rights  and  fr.inchises  granted,  the 
failure  of  the  owner  of  the  franchise  to  lay  a  track  in  a  portion  of 
Ihe  territory  covered  by  the  franchise  will  not  work  a  forfeiture 
of  its   rights  lo   lay   such   track  in  the  absence  of  notice  Biven  as     ■ 
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provided  in  the  ordinance;  Akron  v.  Traction  &  Light  Co.,  6 
O.  C.  C  (X.  S.)  44d,  17  O.  C.  D.  r)36  (affirmed,  without  report,  in 
Akron  V.  Traction  &  Light  Co.,  75  0.  S.  565). 

B.  Speed  of  Cars,  As  to  the  negligence  of  a  street  railway 
company,  consisting  in  rnnning  its  cars  in  excess  of  a  reasonable 
rate  of  speed,  see  Stephens  v.  Traction  Co.,  12  O.  C  C.  (N.  S.)  385. 
■21  O.  C.   D.  «!). 

An  ordinance  which  restricts  the  speed  of  cars,  including 
stops,  is  to  be  eotistrtied  as  meaning  that  the  average  rate  of  speed 
thus  prescribed;  and  the  fact  that  a  car  exceeds  such  rate  is  not 
exclusive  evidence  of  negligence:  Akron  v.  Traction  &  Li^t  Co., 
li  O.  C.  C.  (X.  S.)  41.'i.  17  O,  C.  D.  5:16  (affirmed,  without  report, 
in  Akron  v.  Tractioiv  &  Light  Co.,  T5  0.   S.  565). 

C.  Stops.'  Inasmuch  as  an  ordinance  providing  that  street 
cars  shall  stop  on  the  further  crosswalk  is  a  requirement  which 
applies  to  the  street  car  company,  and  in  no  way  controls  a  pas- 
senger in  hoarding  or  alighting  from  a  car,  it  is  no  error  to  exclude 
such  an  ordinance  in  an  action  against  a  municipality  on  account 
of  injuries  to  plaintiff  from  stepping  into  a  hole  in  the  street 
after  alighting  from  a  car:  Toledo  v.  McNamara,  12  O.  C.  C. 
{N.  S.)  -IM. 

A  refusal  of  an  intcrurban  railway  company  to  stop  its  cars 
at  a  platform  on  a  farm  at  which  it  had  been  stopping  for  a  period 
of  sixteen  months,  is  not  unreasonable  and  does  not  amount  to 
unjust  discri  mi  nation  if  such  interurban  company,  maintains  regular 
stops  within  ftMl  feet  on  either  side  of  such  farm.  The  fact  that 
such  interurban  company  had  agreed  to  stop  at  such  farm  regularly, 
and  thai  a  platform  was  co'islnicted  upon  reliance  of  such  contract, 
was  a  matter  for  the  courts :  and  the  railroad  commission  can  not 
give  relief  therefor.     Ashley  v.  Railway,  5  O.  L.  R.  3.59.  .12  Bull.  498. 

A  municipal  corporation  can  not  make  it  a  criminal  otiense 
for  the  molorman  who  is  operating  an  interurban  car  to  refuse 
to  stop  at  crossinas  within  a  municifMil  corporalioii  to  take  on  or  let 
off  pa^isengers;     Towus^nd   v.   CircleviUe,   78  O.   S.   II± 

D.  Qunlilicati.ms  of  Employes.  Neither  this  section  or  G.  C. 
3714  aulhori/es  a  municipal  corporation  to  provide  by  penal  or- 
dinance that  no  person  shall  be  permitted  to  have  charge  of  the 
operation  of  the  sirect  cars  or  interurban  cars  within  the  limits  of 
the  municipal  corporation  cither  as  motorman  or  conductor  until 
after  they  have  had  at  least  ten  days'  in.struclion  upon  street  cars 
within  the  limits  of  such  municipal  corporation:  Railway  &  Light 
Company  v,  Colimibus,  10  O.  \.  P.  (X.  S.)  101.  20  O.  D.  (X.  P.) 
.555.  ^ 

A  municipal  corporation  has  no  power  to  prescribe  by  or- 
dinance the  qualifications  of  motomien  and  conductors  upon  street 
and  inlcrurhan  cars  and  to  make  a  violation  of  such  ordinance  an 
offen-ic  punishable  bv  fine:  Railwav  &  Light  Co.  v.  Columbus,  10 
O,  X.  P.  (X.  S.)  Ifii,  21)  O.  D.  (N."P.)  555. 

Section  9114,     Upon  the  granting  of   franchises  to  Free  trans- 
traction   companies   throtigliotit  this   state   for  the  use  of   ^^"('''"nii" 
streets,  roads  and  highways  for  the  transportation  of  pas-   firemcnf 
sengers,  it  must  be  provided,  as  one  of  the  considerations 
for  such  nse  of  the   public  highways,   that   such  traction 
companies  shall  carry  free  as  passengers  on  any  and  all 
regular  cars,  policement  and  firemen,  when  on  duty  and  in 
[inifonn.     fioo  v.  14  §  i.) 

Section   9115.     When   it   is   deemed   necessary   by  a  .\ppropria,ion 

majority  of  the  directors  of  a  domestic  or  foreign  corpora-  of  pj^i^'ty 

tion  owning  or  operating  a  street  railway  in  a  municipality  ''    "■«<»". 
to  appropriate  private  property  therein,  in  order  to  avoid 
dange'rous  or  difficult  curves  or  grades,  or  unsafe  or  unsub- 
stantial grounds  or   foundations  or  to  extend  or  shorten         ,--  1 
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its  railway  line,  or  to  provide  land  on  which  to  extend  its 
power  plant,  such  corporation  may  appropriate  so  much 
private  property  as  is  necessary  for  the  extension  of  such 
power  plant,  or  the  construction,  operation,  and  mainte- 
nance of  the  tracks,  poles,  supports,  wires,  cables  and  neces- 
sary appliances  of  such  railway  other  than  power  houses, 
machine  shops,  stations  or  substations  in  the  manner  and 
subject  to  the  provisions  of  law  for  tlie  appropriation  of 
private  property  by  corporations.     (97  v.  106  §  i.) 

Applied,  cited,  construed,  referred  to,  etc. :  State,  ex.  rel.  v. 
Railway,  19  0.  C  C.  79,  10  0.  C.  D.  41S:  Day  v.  Railway,  5  O-  C.  C. 
(N.  S.)  303,  17  O.  C  D.  fin  (rei-ersed,  Railway  v  Day,  73  O  S.  83) ; 
Belle  V.  Gienville,  5  O.  C,  C,  (N.  S.)  461,  17  O.  C.  D.  181  (affirmed, 
without  report,  in  Bdle  v.  Gienville.  73  O.  S.  392;  Belle  v.  Gien- 
ville. 75  0,  S.  574)  ;  Railway  v.  Railway,  5  O.  C,  C.  (N.  S.)  583,  16 
O.  C,  D.  180  (affirmed,  wilhoiit  report,  in  Railway  v.  Railway,  78 
O.  S.  364)  ;  Isnm  v.  Railway,  10  O.  C  C.  (N.  S.)  89,  19  O.  C.  D. 
S83;  Ottawa  v.  Railwav.  13 'O.  C.  C  (N.  S,)  561,  22  0.  C.  D.  197 
(following  Stale  v.  Cleveland,  m  O.  S,  61);  In  re  Railway,  3 
O.  N.  P.  (N.  S.l  ofil.  16  O,  D.  (N,  P.)  87;  Cincinnati  v.  Railway, 
1  O.  D.  (N.  P.)  591,  31  Bull.  308;  Neare  v  Railway,  4  O.  D. 
(N.  P.)  47f),  29  Bull.  171;  Cincinnati  v.  Railway,  4  O.  D-  (N.  P.) 
507,  28  Bull.  276;  Ronncbaum  v.  Railway.  6  0.  D.  (N.  P.)  24,  29 
Bull.  338;  Bickerstaff  v.  Traction  Co.,  5  0.  L.  R.  539,  53  Bull  34. 

Change  of  SECTION  9116.     For  the  purposes  above  provided  such 

'""'ortiSo  corporation  may  change  the  location  of  any  part  of  its 
ot^r«iiw»y.  railway,  and  for  the  purpose  of  making  such  change,  it 
shall  have  all  the  rights,  powers,  and  privileges  to  enter 
upon  private  lard  and  make  surveys  necessary  to  effect  such 
change  as  fully  as  railroad  companies  are  by  law  permitted 
to  do,     (gy  v.  io6  §  2.) 

Applied,  cited,  construed,  referred  to,  etc:  -State,  ex  rel.,  v. 
Railwav,  19  O,  C,  C.  7!>,  10  O,  C,  D  418:  Day  v,  Railwav,  5  O.  C,  C. 
(N,  S.)  393.  17  0,  C  D.  60  (reversed.  Railwav  v  Dav.  73  O  S,  83)  ; 
Belle  V,  Gienville.  5  O.  C  C.  (N.  S.)  461,  17  6,  C  D.  181  (affirmed, 
without  report,  in  Relic  v,  Gienville,  73  0,  S,  3!>2;  Belle  v,  Gienville. 
75  O.  S.  574)  :  Railway  v.  Railwav.  5  O.  C,  C,  (N,  S,)  583.  16  O. 
C.  D.  180  (affirmed,  without  report,  in  Railway  v.  Railway,  73  O.  S. 
.364);  Isom  v,  Railwav.  10  O,  C,  C,  fN,  S.l  89,  19  O,  C,  D.  583; 
In  re  Railway,  3  0,  N.  P.  (N,  .S,l  .Wl,  16  0,  D.  (N,  P,)  87;  Cin- 
cinnati V.  Railwav,  1  O.  D,  fM.  P,l  .^91.  31  Bull,  308;  Neare  v. 
Railway.  4  O.  D,  (N,  P.)  47-5.  20  Bull.  171;  Cincinnati  v.  Railway, 
4  O.  D.  (N.  P.)  .">07,  28  Bull,  276;  Ronnehaum  v.  Railway,  6  O.  D. 
(N.  P.)  24.  29  Bull.  338. 

An  agreement  for  the  maintenance  of  a  street  railway  loop  on 
private  property  for  a  period  not  exceeding  twent>'-five  years,  for 
a  con.s iteration  of  one  di'llar  per  year  while  so  maintained,  and  upon 
cessation  of  the  use  of  said  track  it  shall  be  removed  upon  demand 
of  the  owner  nf  the  land  at  the  expense  of  the  street  railway  com- 
pany, is  a  mere  permit  or  licence  to  the  street  railway  company 
for  a  period  not  exceedinc  Ihat  n.^nled.  and  the  owner  of  the  land 
can  not  insist  on  the  operation  of  cars  over  the  loop  in  the  face  of 
an  ordinance  prnvidine  for  a  different  route:  Spring  Grove  v. 
Railway.  11  O.  C.  C.  fX.  .S.l  420,  21  O.  C.  D.  51. 

The  city  solicitor  ran  not  predicate  an  action  for  an  injunc- 
tion against  the  extension  of  a  street  railway  franchise  on  an 
anticipated  injury  to  abiittins;  property  owners  from  the  prospective 
double  traekiuK  of  the  ro.id.  Such  an  injury  is  of  a  private  char- 
acter and  the  remc<lv  is  in  the  owners :  Lima  v.  Cramer,  5  0.  N. 
P.<N.S.,U3,„0.D.<N.P,m  „^„^.G00gle 
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company  may  alter  its  line  so  as  to  avoid  sharp 
curves  and  steep  grades  even  though,  in  so  doing,  it  abandons  a 
part  of  its  original  line  and  thereby  inconveniences  persons  who 
live  near  thereto :  -BiokerstafF  v.  Traclion  Co..  .5  O.  L.  R.  535.  53 
Bull.  29. 

A  railroad  commission  "has  no  power  to  enforce  a  contract  en- 
tered into  between  railway  or  traction  companies  on  one  hand  and 
individuals  on  the  other,  with  reference  to  the  construction,  main- 
tenance and  operation  of  the  railway:  Ashley  v.  Railway,  5  O.  L. 
R.  359,  52  Bull.  498;  BickerstaR  v.  Traction  Co.,  5  O.  L.  R. 
539,  53  Bull.  29. 

Section  91 17.     Companies  incorporated  under  section   CosMmciion 
eighty-six  hundred  and  twenty-five,  for  such  purpose,  may  ^iJi^S* out- 
construct,  maintain  and  operate  electric  street  railroads,  or  J^^^jg^Ljjtij, 
street  railroads  using  other  than  animal  power  as  a  motive 
power,  for  the  transportation  of  passengers,  packages,  ex- 
press matter,  United  States  mail,  baggage  and  freight  upon 
the  highways  in  this  state  outside  of  municipalities,  or  upon 
private  rights  of  ways.     (R.  S.  Sec.  3443-8.) 

Applied,  cited,  constrned,  referred  to,  etc;  Sims  v.  Railroad, 
37  O.  S.  550 ;  Railwav  v.  Ij>he.  68  O.  S.  101 ;  Railwav  v.  Cincinnati, 
75  O.  S.  196;  Railway  v.  Railway.  10  0.  C.  C.  168.  6  O.  C  D.  578; 
Cincinnati  v.  Railway,  3  O.  N.  P.  (N.  S.)  489,  16  O.  D.  (N.  P.) 
220. 

This  section  is  constitutional :  Dietz  v.  Traction  Co.,  4  O.  N. 
P.  399.  6  O,  D,  (N.  P.)  513. 

The  county  com  mi 'sinners  have  powers  to  grant  the  right  to 
construct  roads  of  this  character  upon  county  roads :  Diet!  v. 
Traction  Co.,  4  O,  N.  P.  399,  6  O,  D.   (N.  P.l  513. 

The  owner  of  land  abutting  upon  a  road  of  the  kind  herein 
provided  tor,  can  not  maintain  an  action  to  enjoin  the  construction 
of  the  same  unless  he  shows  a  special  injury  to  his  own  realty.  He 
can  not  maintain  such  action  on  the  ground  that  the  realty  of  others 
will  be  injured  or  on  the  ground  that  it  will  be  a  public  nuisance: 
Diet!  V,  Traction  Co..  I  0.  N.  P.  399.  6  O.  D.  (N.  P.)  511 

For  the  effect  and  scope  of  this  statute,  see  Hamilton  v.  Rail- 
road, 5  p.  N.  P.  457,  8  O.  D.  (N.  P.)  174. 

Railways  of  this  character,  wherever  located,  are  said  to  be 
street  railways:  State  v.  Traction  Companies.  64  O.  S.  272;  see. 
to  the  same  effect.  In  re  Railway,  3  O.  N.  P.  (N-  S.)  561,  16  O.  D. 
(N.  P.)  87. 

However,  the  rules  of  nesjligence  applicable  to  passengers  upon 
interurban  cars  are  said  to  he  the  same  as  those  applicable  to  pas- 
sengers upon  steam  railways.  Accordingly,  if  an  interurban  rail- 
way company  has  made  a  rule  forbidding  passengers  to  stand  upon 
the  platform  and  has  posted  notice  of  such  rule  properly  and  the 
passenger  violates  it,  or  if  he  is  requested  by  the  conductor  to  enter 
the  car  and  he  refuses  so  to  do.  there  being  in  either  case  a  vacant 
seat  in  the  car.  such  passenger  is  euilty  of  contributoty  negligence 
in  remaining  upon  the  platform:    Railway  v.  Lohe,  68  O.  S.  101. 

An  interurban  railway  company  may  be  compelled  to  l^t 
street  crossings  in  the  same  way  as  a  steam  railway  company  may 
be  compelled  to  do:  Ottawa  v.  Railway,  13  0.  C.  C.  (N.  S.)  561. 
22  O.  C.  D.  197  (following  State  v.  Cleveland,  83  O.  S.  61.) 

Section  9118.  Such  companies  may  occupy  and  use 
for  their  tracks,  cars,  necessary  fixtures  and  appliances,  the 
public  highways  outside  of  cities  and  villages  with  the  con- 
sent of  the  public  authorities  in  charge  of  or  controlling 
such  highways,  and  with  the  written  consent  of  the  major- 
ity, measured  by  the  front  foot,  of  the  property  holders 
abutting  op  each  of  such  highways,    (91  v.  285  §  2.) 
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Cited:  Cincinnati  v.  Railwav,  3  0-  N.  P.  (N.  S.)  489,  16  O.  D. 
CN.  P.)   220. 

Railways  of  this  character,  wherever  located,  are  called  street 
railways:  State  v.  Traction  Companies,  64-0.  -S.  272;  see,  fo  the 
same  effect,  In  re  Railwav,  3  O.  N.  P.  (N.  S.)  561.  16  0.  D. 
(N-.  P.)  87. 

The  construction  and  operation  of  an  jnteriirban  railroad  laid 
with  T  rails,  entirelj'  on  the  side  of  a  puhlic  highway  next  to  the 
ahiitting  improved  farms  owned  and  occupied  by  the  plaintiffs,  and 
entirely  between  their  lands  and  the  traveled  part  of  the  highway, 
the  company  having  authority  to  run  an  unlimited  number  of  cars 
and  trains  for  the  carrying  of  passengers,  and  the  transportation  of 
freight,  express  matter  and  government  mail,  is  an  additional 
burden  on  tiie  puhlic  highway  and  obstruction  to,  and  interference 
with  the  plaintiff's  easements  and  rights  therein,  not  substantially 
different  from  those  that  are  imposed  by  the  construction  and  oper- 
ation of  steam  railroads,  under  like  conditions :  Schaaf  v.  Rail- 
way, m  O.  S.  215. 

The  construction  and  operation  of  an  electric  plant  in  con- 
nection with  such  railway,  and  on  the  same  side  of  the  traveled 
public  highway,  for  supplying  heal,  power  and  light  to  consumers 
for  profit,  constitutes  another  additional  burden  which  is  an  in- 
vasion of  the  plaintifTs*  property  rights:  Schaaf  v.  Railway,  66 
0.  S.  215. 

The  plaintifTs  are  entitled  to  injunction,  in  such  ease,  to  pre- 
vent the  construction  and  operation  of  such  railroad,  and  of  such 
electric  plant,  or  either,  until  compensation  and  damages  shall  be 
assesseil  them  in  a  proper  appropriation  proceedii^,  and  paid,  or 
secured  to  be  paid :     Schaaf  v.  Railway,  66  O.  S.  215. 

The  owner  of  realty  is  entitled  to  compensation  if  the  con- 
struction of  such  a  railway  deprives  him  of  access  to  his  property 
or  interference  therewith  materially:  Railway  v.  Keck,  13  O. 
C.  D,  57, 

Street  railway  companies  have  power  to  carry  freight  and 
such  power  can  not  be  restricted  bv  ordinance :  State  v.  Traction 
Co.,  18  0.  C.  C-  4W,  10  O.  C.  D,  213. 

The  fact  that  by  the  terms  of  its  franchise  it  is  required  that 
an  interurdan  railway  shall  be  completed  within  a  givpn  time,  does 
not  deprive  the  company  of  the  right  to  thereafter  laj'  additional 
switches,  etc.,  bul  if  thereby  an  additional  burden  will  be  laid  upon 
property,  the  right  so  to  do  must  first  be  acquired :  Chambers  v. 
Traction  Co.,  5  O.  C,  C.  (N.  S.)  2f)B,  17  0.  C.  D.  IK  (affirmed, 
without  report,  in  Traction  Co.  v.  Ciiambers,  73  0.  S.  348)  ;  see,  to 
the  same  effect.  Chestnut  v.  Railway,  ir>  O.  D.   fN.  P.)  336. 

The  construction  of  a  railway  of  this  sort  in  a  public  highway 
outside  the  limits  of  a  municipal  corporation  is  an  additional  servi- 
tude which  is  not  included  in  the  original  dedication ;  and  the  owner 
of  realty  abutting  thereon  Is  entitled  to  compensation,  even  if  his 
access  to  his  realtv  is  not  interferred  with  materially:  Chestnut  v. 
Railway,   ].>  O.  D^  (N.  P.)  33(i. 

Consent  of  a  property  owner  to  construct  a  single  track  in  a 
highway  does  not  implv  the  subsequent  construction  of  a  switch  in 
front  of  his  really:    C'hest:iut  v.  Railway,  15  O.  D.  (N.  P.)  336. 

An  owner  of  realty  who  is  entitled  to  access  to  his  property 
across  a  turnpike  may  enjoin  a  railway  from  laying  its  tracks  so  as 
to  interfere  with  such  access,  even  if  the  turnpike  company  has  con- 
sented to  the  construction  of  such  tracks :  McMaken  v.  Railway, 
5  O.  N.  P.  .tfi7.  a  0,  D.  (N.  P.)  358. 

This  section  and  the  others  on  the  same  subject  are  valid; 
Diet^  v.  Traction  Co.,  4  0.  N.  P.  3TO,  6  O.  D.  (N.  P.)  513. 

Section  9118-r,  Whenever  it  is  deemed  necessary  by 
a  majority  of  the  directors  of  any  stich  railway  company  to 
cro.ss  the  streets,  avenues,  alleys,  ways,  or  any  part  there- 
of, of  any  municipality,  or  any  public  highway  outside  of 
a   municipality,   whether   the   same   be  under  tbe  cpntrol 
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of  public  authorities  or  a  private  company;  or  a  person 
or  persons,  the  council  of  such  municipality,  or  the  public 
officers  or  authorities  owning  or  having  charge  of  such 
highways  outsitie  of  municipalities,  shall  have  power  to 
agree  with  snch  company  as  to  the  manner  anti  mode  of 
such  crossing  and  the  compensation  to  be  paid  therefor; 
if  the  parties  fail  to  agree,  such  company  may  file  its 
petition  in  the  common  pleas  court  of  the  county  in  which 
the  proposed  crossing  is  situated,  and  in  such  cause  if  the 
crossing  be  within  a  municipality,  such  municipality,  shall 
be  defendant;  if  the  crossing  be  outside  a  municipality, 
the  public  authorities'  owning  or  having  charge  of  such 
highway,  shall  be  defendants.  Suinmons  shall  be  served 
and  the  rule  days  and  the  rights  of  the  defendant  to  plead 
shall  be  the  same  as  in  civil  actions  in  such  court.  Such 
petition  shall  set  forth  the  action  of  the  company  declar-  Pj,i,iDn. 
ing  the  necessity  for  crossing  the  highway  and  the  inability 
of  the  company  to  agree  with  the  coimcil  or  other  public 
officers  or  atithorilies  owning  or  having  charge  of  said  high- 
way; and  the  court  of  common  pleas  thereupon  shall  have 
jurisdiction  of  the  parties  and  of  the  subject  matter  of  the 
petition  and  may  proceed  to  examine  the  matter  offered  by 
evidence,  by  reference  to  a  master  commissioner  or  other- 
wise, and  upon  the  final  hearing  of  said  cause  the  court 
shall  enter  its  decree  fixing  the  manner  and  mode  of  such 
crossing  and  the  compensation,  if  any,  to  be  paid  therefor 
by  the  company,  and  upon  compliance  with  the  terms  of 
said  decree  the  company  shall  have  the  right  to  construct 
and  maintain  said  crossing  in  accordance  with  the  order 
in  said  cause. 

Section  91 18-2.  Where  the  tracks  of  any  such  road  Apiiropriatioi 
extend  into  or  through  any  municipality  and  it  is  deemed  "'  "''  ""' 
necessary  by  such  company  to  enter  upon  and  use  any  pri- 
vate property  within  such  municipality  for  the  construction 
and  maintenance  of  either  passenger  stations  or  freight 
depots  to  be  use<l  in  the  operation  of  such  road,  such  com- 
pany shall  have  the  right  to  appropriate  private  property 
within  municipalities  for  such  purposes. 

Section  9119.  Street,  interurban  or  suburban  rail-  .\|.prn[,riaiioi 
roads  using  other  than  steam  as  motive  power,  when  neces-  "'  property. 
sary  may  enter  upon  and  use  private  property  in  the  con- 
struction, alteration  and  operation  of  its  road  or  any  part 
thereof  and  for  such  purposes  shall  have  all  of  the  rights 
and  powers  of  appropriation,  outside  of  municipalities, 
that  steam  railroad  companies  possess. 

Cited:  Cincinnati  v.  Railway.  -3  O.  N.  P.  (N.  S.)  489,  16  O.  D. 
(N.  P.)  22l>;  In  re  Railway.  3  O.  N,  P.  (N.  S.>  561.  Ifi  O  D-  (N.  P.) 
87;  Bicketstaff  v.  Traction  Co.,  5  O.  L.  R.  ^9.  -53  Bull  34;  Railway 
V.  Cole.  47  Bull  Rfi:  Railway  v.  Cole,  47  Bull,  -547:  Traction  Co.  v. 
Marriott,  47  Bull.  a^T. 

Railways  of  this  character  arc  generally  regarded  as  street 
railways :    State  v.  Traction  Companies,  64  O.  S.  272. 
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An  additional  burden  is  imposed  upon  the  land  owner  by  the 
laying  of  a  switch  in  a  highway,  and  where  this  is  done  without 
compensation  being  made  therefor,  or  consent  first  obtained,  a 
constitutional  right  of  the  land  owners  is  violated  and  an  injuno 
tioo  will  lie  upon  his  petition :  Chambers  v.  Traction  Co.,  5  O.  C 
C.  (N.  S.)  298;  IT  O.  C  D.  193  (affirmed,  without  report,  in  Trac- 
tion Co.  V.  Chamhers,  73  O.  S.  3*8) ;  see,  to  the  same  efiect.  Chest- 
nut V.  Bailway,  15  0.  D.  (N.  P.)  336. 

Mere  silence  on  Che  part  of  a  landowner  as  to  the  laying  of  an 
interurban  railway  track  in  a  higliway  passing  through  his  land  is 
not  consent  to  the  subsequent  laying  of  a  switch  in  said  highway : 
Chambers  v.  Traction  Co.,  5  O.  C.  C.  (N.  S.)  298,  17  O.  C  D.  193 
(affirmed,  without  report,  in  Traction  Co.  v.  Chambers,  73  0.  S. 
348). 

The  granting  of  the  power  of  appropriation  does  not  affect 
the  rights  of  the  courts  to  prescribe  the  method  of  crossing  pre- 
existing tracks:  Railway  v.  Traction  Co.,  1  O.  N.  P.  (N.  S.)  318, 
U  O.  D.  (N.  P.)  17. 

Section  9120.  Such  c(Mnpanies  may  lease,  purchase, 
or  make  traffic  arrangements  with  any  other  street  railway 
company  as  to  so  much  of  its  tracks  and  other  property  as 
is  necessary  or  desirable  to  enable  them  to  enter  or  pass 
through  a  city  or  village,  upon  the  terms  and  conditions  ap- 
plicable to  other  street  railways.  Any  existing  street  rail- 
way company,  owning  or  operating  a  road  shall  receive  the 
cars,  freight,  packages  or  passengers  of  any  ot!:er  road, 
upon  the  same  terms  and  conditions  as  they  carry  for  the 
general  public.     {91  v.  286  §  4.) 

Cited:  In  re  Railway,  3  O.  N.  P,  (N.  S.)  561,  16  O.  D. 
(N.  P.)  87. 

The  words  "terms  and  conditions"  appear  in  many  statutes 
which  delegate  to  municipal  corporations  the  authority  to  grant  the 
street  railways'the  right  to  use  the  streets;  but  it  can  not  be  said 
that  they  are  used  with  a  definite  legal  signification  :  Railway  & 
Terminal  Co.  v.  Cincinnati,  7,^  O.  S,  196  (reversing  Cincinnati  v. 
Railway.  3  O,  N.  P.  (N.  S.)  489,  16  O.  D.  (N.  P.)  220. 

In  the  absence  of  an  ordinance  which  requires  street  railways 
in  a  municipal  corporation  to  exchange  transfers  generally,  this 
section  does  not  make  the  right  to  agree,  which  is  herein  provided 
for,  conditional  upon  an  exchange  of  transfers;  Railway  v.  Cin- 
cinnati, 75  O.  S.  196  (reversing  Cincinnati  v.  Railway,  3  O.  N.  P. 
(N.  S.)  489.  16  O.  D.  (M.  P.)  2:20. 

Under  this  section  an  interurban  electric  railway  company  may 
make  a  valid  traffic  arrangement  with  a  city  electric  railway  com- 
pany for  the  transportation  of  freight  on  tracks  in  the  city  streets ; 
State  V.  Traction  Co.,  64  O.  S.  272. 

A  provision  for  traffic  arranaements  does  not  impliedly  nega- 
tive appropriation  proceedings :  State  v.  Railway,  19  O.  C.  C.  79. 
10  O.  C.  D.  4ia 

The  fact  that  a  street  railway  company  has  regularly  appro- 
priated the  right  10  run  and  operate  its  c.irs  over  ana  upon  certain 
designated  portions  of  the  line  of  another  company,  does  not 
thereby  acquire  such  an  interest  in  the  property  of  the  latter  com- 
pany as  to  entitle  it  to  demand  from  another  company  which  has 
subsequently  acquired  by  contract  with  the  company  owning  the 
railway,  the  riRht  to  use  its  tracks,  compensation  for  such  use: 
Railway  v.  Railway,  10  O.  C.  C.  168,  6  O.  C.  D.  578. 

If  an  interurban  railro.id  company  has  made  traffic  arrange- 
ments with  a  street  railroa<l  company  for  the  use  of  its  tracks 
under  this  section,  such  use  of  the  tracks  by  the  interurban  railroad 
company  is  not  an  additional  burden  :  Lima  v.  Cramer,  5  O.  N,  P. 
(N.  S.)  113,  17  O.  D.  (N.  P)  245, 
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The  use  of  street  railway  tracks  by  an  interurban  line  was  held 
to  be  a  lease  and  not  a  traflic  arrangement  in  Cincinnati  v.  Railway; 
3  O.  N.  P.  ^N.  S.)  489,  16  O.  D.  (N.  P.)  220  (reversed  in  Railway 
"■     ■        ■■  75  O.  S.  196). 


Section   9121.     Such   street   railway   companies  may 
consolidate  on  the  terms  and  conditions  applicable  to  tlie       ""' 
consolidation  of  railroad  companies.     But  no  increase  of 
rare  shall  be  allowed  on  any  street  railway  route  by  reason 
of  such  consolidation.     (91  v.  286  §  5.) 

Cited:  Slate  v.  Traction  Companies,  64  O.  S,  272;  In  re 
Railway,  3  O.  N.  P.  (K.  S.)  561,  16  6.  D.  (N.  P.)  87;  Cleveland  v. 
Railway,  194  U.  S.  S17. 

Section  9121-1.  Corporations  organized  for  the  pur-  Authontr  w 
pose  of  owning  or  operating  street,  interurban  or  electric  SSrtM?"  ** 
railroads  may  borrow  money  without  regard  to  the  amount 
of  their  capital  stock,  and  issue  their  notes  or  coupon  or 
registered  bonds  therefor,  bearing  any  rate  of  interest  au- 
thorized by  law,  and  may  secure  the  payment  of  the  same 
bj'  a  mortgage  or  other  instrument  in  writing  upon  their 
real  or  personal  property  or  both.  It  shall  be  sufKcient 
record  of  such  mortgage  or  instrument,  if  it  be  recorded 
in  the  office  of  the  recorder  of  tleeds  in  each  county  wherein 
the  real  or  personal  property  therein  described  is  situated 
or  employed.  So  recorded,  it  shall  be  a  good  and  substan- 
tial lien  upon  all  of  such  property,  from  the  date  of  its 
record  in  each  of  such  counties. 

Section  9122.  Such  companies  shall  be  subject  to  the 
regulations  provided  for  street  railway  and  have  all  the 
powers,  in  so  far  as  they  are  applicable,  that  other  street 
railway  companies  possess.     {91  v.  286,  No.  6.) 

Cited:  State  v.  Traction  Companies,  64  O.  S.  272;  In  re 
Railway,  3  O.  K.  P.  (N.  S.)  561,  16  O.  D.  (N.  P.)  8T. 

This  and  the  other  provisions  upon  this  subject  are  con- 
stitutional: Diei^  V.  Traction  Co.,  4  O.  N.  P.  399,  6  O.  D.  (N.  P.) 
513. 

For  the  dislinguishing  characteristics  of  a  street  railway,  see 
McMaken  v.  Railway,  5  O.  N.  P.  367,  5  O.  D.  (N.  P.)  358. 

For  the  effect  of  the  consolidation  of  two  or  more  Street 
railway  corporations,  see  Greene  v.  Railway,  62  O.  S.  67. 

That  interurban  railways  have  the  power  of  eminent  domain 
to  the  satne  extent  as  steam  railways,  see  Railway  v.  Traction 
Co.,  1  O.  N.  P.  (N,  S.)  -218.  14  O.  D.  (N.  P,)  17. 

See,  on  this  subject,  G,  C  9119. 

A  municipal  corporation  has  the  same  power  to  require  an 
interurban  railway  to  light  its  crossings  that  it  has  to  require  a 
steam  railway  so  lo  do:  Ottawa  v.  Railway,  13  0.  C.  C,  (N.  S.) 
561.  22  O.  C  D.  197  (following  State  v.  Cleveland,  83  O.  S.  61). 

Section  9123.  When  street  railways  are  operated  by 
electricity,  cable,  compressed  air,  or  motive  power  other 
than  horses  or  mules,  in  a  municipality,  the  council  thereof 
by  ordinance  may  require  the  owners  or  operators  of  such 
railways  to  place  watchmen  at  street  crossings,  intersec- 
tions or  corners  which  such  council  deem  dangerous;  and 
also  provide  for  the  enforcement  of  such  ordinances  by 
penalties  in  the  way  of  fine  or  imprisonment,  or  both,  to  be 
imposed  upon  the  owner,  officer,  or  operator  of  such  rail- 
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ways,  or  by  a  penalty  of  not  exceeding  one  hundred  dol- 
lars per  day,  which  may  be  recovered  by  such  municipali- 
ties in  a  civil  suit  against  the  owners  or  operators  of  any 
such  railway  faiHng  to  place  such  watchman  as  is  requirerl. 
(R.  S.  Sec.  3443a.) 

Cited:  In  re  Railway.  3  O.  N.  P.  (N.  S.)  561.  16  O,  D,  (N. 
P.t  fi";  Railway  &  Light  Co,  v.  Columbus,  10  O.  N,  P.  (N.  S.) 
161,  20  O.  D.  (N.  P.)  5.55. 

Under  a  contract  by  which  a  traction  company  agrees  to  jwy 
all  the  costs  and  expenses  incurred  by  a  railway  company  in  main- 
taining a  flagman  "lawfully  required"  by  the  public  authorities  at 
the  iniersedioii  of  their  tracks,  such  traction  company  will  not  he 
liable  when  the  railroad  company  placed  a  flagman  at  the  crossing 
under  a  contract  with  a  vill^e,  by  which  the  municipal  authorities 
agreed  to  repeal  a  certain  ordinance  restricting  the  speed  of  trains: 
Rapid  Transit  Co.  v.  Railway.  T  O.  C.  C,  (N.  S.)  199,  18  O.  C.  D.  3C. 

Rfpair.  at  SECTION  91Z4.     When  the  tracks  of  two  street  rail- 

5to'''in*°'of       ways  cross  each  other  or  in  any  way  connect  at  a  common 
ears  tt  grade,  when  one  or  both  such  railways  use  other  flian  horse 

croisinga.  power  for  propelling  their  cars,  the  crossings  shall  be  made 

and  kept  in  repair  at  the  joint  expense  of  the  companies 
owning  the  tracks.  All  cars  used  on  such  railways  must 
come  to  a  full  stop,  not  nearer  than  ten  feet  nor  further 
than  fifty  feet  from  the  crossing,  and  not  cross  until  the 
way  is  clear.  When  two  or  more  cars  approach  the  cross- 
ing at  the  same  time  the  car  or  cars  on  the  road  first  buih 
•    shal  have  precedence.     (88  v.  581   §  1.) 

Cited:  In  re  Railwav.  3  O.  N.  P.  (N.  S.)  561,  16  O.  D.  (N. 
P.)  87:  Railway  &  Light  Co,  v,  Columbus,  10  O.  N.  P.  (N.  S.) 
161,  20  O.  D.  (N,  P.)  5-M. 

Street  railways  which  cross  steam  railways  at  grade  are  con- 
trolled by  G.  C.  377.'i,  which  requires  crossing  frogs  of  the  most 
approved  pattern  and  materials :  and  by  this  and  the  following  sec- 
tions:   Railway  v.  Railway,  21  O.  C,  C.  391,  12  O.  C.  D.  113, 

The  crossing  of  one  track  by  another  is  not  an  exercise  of  the 
right  of  eminent  domain:  Railway  v.  Traction  Co.,  1  O.  N.  P. 
(N.  S.)  21«,  U  O.  D.  (N.  P.)  17. 

Full  stop  Section  9125.     When  the   tracks  of  street   railways 

prMching  cross  the  tracks  of  a  steam  railroad  at  grade,  the  company 

stiam  rail.        Operating  the  line  of  street  cars  shall  cause  its  car  to  stop 

waj.  crouing.     ^^^  nearer  than  ten  nor  further  than  fifty  feet  from  the 

crossing  and  before  tliey  start  to  cross  the  steam  railroad 

tracks,  also  cause  a  person  in  its  eii^loy  to  go  ahead  of  the 

car  or  cars  and  see  that  the  way  is  clear  for  the  passage 

thereof,  and  free  from  danger.     Such  street  railway  cars 

shall  not  proceed  to  cross  until  signaled  so  to  do  by  such 

person  so  employed,  or  the  way  is  clear  for  their  passage 

over  the  tracks,     (88  v.  582  §  2.) 

Cited:  In  re  Railway,  3  O,  N.  P.  (N.  S.)  561,  16  O.  D.  (N- 
P.)   87. 

Under  this  section,  in  the  absence  of  extraordinary  circum- 
stances, it  is  negligent  to  cause  such  street  car  to  cross  such  rail- 
road track,  without  slopping  the  car  and  going  ahead  as  required 
by  this  statute:  Railway  v,  Murray,  53  O.  S,  570  (affirming  Rail- 
way V.  Murray,  9  O.  C,  C.  291,  6  O,  C,  D,  413). 
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Stopping,  going  ahtad  and  signalling  are  required  at  crossings 
having  gates  and  a  watchman,  the  same  as  at  other  crossings : 
Railway  v.  Murray.  53  O.  S.  570  (affirming  Railway  v.  Murray,  9 
O.  C.  C.  291,  6  O.  C.  D.  413). 

The  provisions  of  this  section  do  not  relieve  the  motorinan 
from  the  duty  of  exercising  care  for  the  safety  of  the  passengers; 
in  fact,  unless  he  did  look  and  listen  he  could  not  hear  or  see  the 
signal  from  the  person  sent  forward  to  ascertain  if  the  way  was 
clear:     Traction  Co.  v.  Holbrock,  19  O.  C.  C.   (N,  S.)  234. 

The  provision  in  this  section  requiring  that  before  a  street 
car  crosses  a  steam  railroad  track  at  grade  some  employe  of  the 
street  railroad  company  shall  go  ahead  and  ascertain  whether  the 
way  is  clear  and  free  from  danger  before  the  car  proceeds  to  cross 
the  track,  does  not  relieve  the  steam  railroad  from  the  duty  of 
operating  its  gates  at  such  crossing  in  a  manner  indicating  to  per- 
sons in  charge  of  an  approaching  street  car  whether  or  not  the 
crossing  may  be  made  without  danger.  Duties  concurrent  in  point 
of  time  are  imposed  upon  both  companies,  and  a  failure  of  either  to 
perform  in  that  respect  will  render  it  liable  for  injuries  resulting 
from  such  negligence:  Kopp  v.  Railway,  6  O.  C.  C.  (N,  S.)  103, 
15  O.  C.  D.  546  (affirmed,  without  report,  in  Railway  v.  Kopp,  71 
O.  S.  484). 

Street  railways  which  cross  steam  railways  at  grade  are  con- 
trolled bv  G.  C.  377.5.  which  requires  crossing  frogs:  and  by  G,  C. 
9124  <t  seq. :    Railway  v.  Railroad,  21  O.  C.  C.  391,  13  O.  C  D.  113. 

If  a  street  car  is  stopped  at  a  railroad  crossing,  it  not  being 
otherwise  a  stopping  place  tor  taking  on  or  discharging  passengers, 
the  conductor  and  motorman  of  the  street  car  are  not  required,  as 
a  matter  of  law,  to  see  if  any  one  is  getting  on,  or  about  to  get  on 
the  car:     Packard  v.  Traction  Co..  22  O.  C.  C  578,  12  O.  C.  D.  832. 

Under  statutes  like  this  and  the  preceding  statutes,  the  cars 
and  horses  attached  thereto,  if  such  motive  power  is  used,  are  to  be 
regarded  as  a  unit  for  the  purpose  of  measuring  distance;  and 
the  horses  can  not  be  driven  nearer  ihan  ten  feet  even  if  the  car  is 
left  at  a  greater  distance:  Railway  v.  Fuller,  17  O.  C.  C.  562,  9 
•  O.  C.  n.  123. 

The  crossing  of  one  railway  by  another  is  not  an  exercise  of 
the  right  of  eminent  domain:  Railway  v.  Traction  Company,  1 
O.  N.  P.  (N.  S.)  218,  14  O.  D.  (N.  P.)  17. 

Section  9126.  Every  person  in  charge  of  a  street  car  Forfeiture 
or  cars  who  wilfully  fails  to  comply  with  tiie  provisions  of  ing'^^^JS!^' 
the  two  preceding  sections,  or  to  bring  the  car  or  cars  he 
has  in  charge  to  a  stop,  or  before  the  way  is  clear,  or 
signaled  so  to  do.  causes  them  to  cross  the  steam  railroad 
tracks,  shall  be  personally  liable  to  a  person  injured  by 
reason  of  such  failure  to  a  penalty  of  one  hundred  dollars, 
to  be  recovered  by  civil  action  at  the  suit  of  the  state,  in 
the  court  of  common  pleas  of  a  county  wherein  sudi  cross- 
ing or  connection  is.  The  company  in  whose  employ  such 
person  is,  as  well  as  the  person  himself  shall  be  liable  in 
damages  to  any  person  or  persons  so  injured  in  person  or 
property.     (88  v.  582  §  3.) 

Cited:  In  re  Railway,  3  O.  N.  P.  (N.  S.)  561,  16  O.  D. 
(N.  P.t  87. 

Street  railways  which  cross  steam  railways  at  grade 
ledbv  G  C.  37-"'      '    '  '        ' 

by  G.  C.  912-I 
13  O.  C.  D.  113. 

A  street  railway  must  contply  with  this  and  the  preceding  sec- 
tions even  if  the  railway  corporation  has  constructed  safety  gates 
at  the  street  crossings;  and  if  such  gates  have  not  been  lowered  at 
the  approach  of  the  train:  Railway  v.  Murray.  .53  O.  S.  570  (affirm- 
ing Railway  v.  Murray.  9  O.  C.  C.  291,  6  O.  C.  D.  413). 
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CaniatidaHoD  SECTION  9127.     When  the  lines  or  authorized  lines  of 

my^wS-'*'''  '''*^*^  '^^  street  railway  corporations  or  companies  meet  or 
piniefc  intersect,  or  conveniently  can  be  operated  from  one  power 

house,  or  a  power  house  or  houses  owned,  under  lease  or 
operated  by  one  of  such  corporations  or  companies,  or 
when  such  line  of  a  street  railway  corporation  or  conq>any, 
and  that  of  an  inclined  plane  railway  or  railroad  com- 
pany or  corporation,  or  any  railway  operated  by  electridtj' 
conveniently  may  be  connected,  to  be  operated  to  mutual 
advantage,  or  when  such  line  of  a  street  railway  corpora- 
tion or  company  and  that  of  an  inclined  plane  railway  or 
railroad  company  or  corporation  or  the  railway  of  any 
con^any  operated  by  electricity  conveniently  can  be  oper- 
ated from  one  power  house  or  a  power  house  owned,  under 
lease  or  operated  by  one  of  such  street  railway  a>rpora- 
tions  or  companies  or  inclined  plane  railway  or  railroad 
companies  or  corporations  or  by  any  company  or  corpora- 
tion, the  railway  of  which  is  operated  by  electricity,  such 
corporation  or  companies,  or  any  two  or  more  of  them,  if 
they  are  not  competing  lines,  may  consolidate  themselves 
into  a  single  corporatin.     (95  v.  510  §  2.) 

Cited:  Railway  &  Terminal  Co.  v.  Cincinnati,  75  O.  5.  196; 
In  re  Railway,  3  O,  N-  P.  (N.  S.)  561,  16  0.  D.  (N.  P.)  87;  Cleve- 
land V.  Railway.  1Q4  U.  S.  517. 

For  tlie  validity  of  an  earlier  form  of  this  section,  se«  Rail- 
way V.  Horstman,  72  0.  S.  93  (reversing  Horstman  v.  Railway,  1 
O.  N,  P,  (N,  S.)  35,  13  0,  D.  (N.  P.)  670;  Horstman  v.  Railway. 
12  0.  D.  (N.  P.)  756,  and  Horstman  v.  Railway,  14  O,  D. 
(N.  P.)  545.) 

To  what  eom.  SECTION  9128.     The  above  provisions  as  to  competiDg 

!«"«»  pjj-  lines  shall  not  apply  to  such  companies  or  corporations 
not  Bppiy.  whose  lines  are  nearby  or  wholly  situated  in  a  ci^  of  this 
state,  or  road  of  any  street  railway  company  or  corporation 
organized  in  this  state  is  made,  or  is  in  process  of  con- 
struction to  the  boimdary  line  of  the  state,  or  to  a  point 
within  or  without  the  state.  Such  corporation  or  company 
may  consolidate  its  capital  stock  with  that  of  any  corpora- 
tion or  company,  or  corporations  and  companies  in  an  ad- 
joining state,  the  line  or  lines  of  whose  road  or  roads 
have  been  made  or  are  in  process  of  construction  to  the 
same  point  or  points,  in  tiie  manner  and  with  the  effect 
provided  by  law  for  the  consolidation  of  railroad  companies. 
(95  "■  510  §  2.) 

Cited:  Railway  v.  Cincinnati.  75  O.  S.  196;  In  re  Railway,  3 
O.  N.  P.  (N.  S.)  561.  Ifi  0.  D.  (N.  P.)  87.  aeveland  v.  Railway. 
194  U.  S.  m7. 

For  the  constitiitionalilv  of  an  earlier  form  of  this  statute,  see 
Railway  v.  Horstman.  72  O.  S.  93  (reversing  Horstman  v.  Railway. 
1  O.  N.  P.  fN.  S.l  25.  13  O.  D.  (N.  P.)  670;  Horstman  v.  Railway. 
12  0.  D.  (N.  P.)  756;  and  Horstman  v.  Railway.  14  O.  D.  (N.  P.) 
545.1 

CoDuiidation  SECTION  9129.     When  the  lines  of  a  road  of  any  street 

^''^.        railway  or  railroad  company,  organized  under  the  laws  of 
this  state  are  constructed  or  in  process  of  amstnicttoiL 
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and  are  or  will  be  operated  by  electricity,  and  connect,  or 
will  or  can  be  made  to  connect  with  the  lines  of  another 
street  railway  or  railroad  company  formed  by  the  con- 
solidation of  companies  organized  under  the  laws  of  this 
state,  or  by  the  consolidation  of  a  company  organized  under 
the  laws  of  this  state  and  a  company  organized  under  the 
laws  of  an  adjoining  state,  whose  lines  of  road  are  con- 
structed or  in  process  of  construction,  and  are  or  will  be 
operated  by  electricity,  so  that  cars  may  pass  over  such  lines 
of  roads  continuously,  without  break  or  interruption,  such 
street  railway  or  railroad  company  and  such  consolidated 
street  railway  company  or  railroad  company,  may  consoli- 
date themselves  into  a  single  company  in  the  same  manner 
and  with  like  effect  as  \%  provided  by  law  for  the  consolida- 
tion of  railroad  companies.  Companies  owninp  and  operat- 
ing c(Mnpeting  lines  of  road  shall  not  consolidate  under  the 
foregoing  provisions,  but  this  limitation  does  not  apply 
to  companies  whose  lines  of  road  are  nearly  or  wholly  sit- 
uated in  a  mnnicipal  corporation  of  this  state.     (97  v.  570 

§2.) 

Cited;  In  re  Railway.  3  0.  N.  P.  (N.  S.)  561.  16  O.  D. 
(N.  P.)  87. 

Section  9130.     When   a   railway  company   is   incor-   inierurbui 
porated  and  organized  under  the  laws  of  this  state  for  the  nSJcTW 
purpose  of  building,  acquiring,  owning,  leasing,  operating,  use  of  tncka 
and  maintaining  a  railway  or  railways  to  be  operated  by  elec-  '"  ""**" 
tricity  or  other  motive  power  from  one  municipal  corpora- 
tion or  point  in  the  state,  to  another  municipal  corporation, 
corporations,  or  point  in  this  state,  it  may  agree  with  a 
street  railway  company,  or  companies,  owning  or  operating 
a  street  railway  or  railways  in  such  municipal  corporation 
or  corporations,  and  the  street  railway  company  or  com- 
panies may  so  agree  with  such  railway  company  that  its 
passenger  cars  may  be  mn  and  propelled  over  and  along 
the  track  or  tracks  of  such  street  railway  company  or  com- 
panies, on  such  terms  as  may  !>e  agreed  upon,  in  the  manner, 
upon  the  conditions  and   for  the  length  of  time  that  the 
cars  owned  or  operated  by  such  street  railway  company  or 
companies  are  operated  in  such  municipal  corporation  or 
corporations.     (R.  S.  Sec.  2505c.) 

Cited:  Railway  v.  Railway,  10  O.  C.  C.  168,  6  O.  C.  D.  678; 
State  V.  Traction  Co..  18  0  C.  C.  490.  10  0.  C.  D.  212;  State  v. 
Railway,  19  O.  C.  C.  79.  10  O.  C.  D.  418;  In  re  Railway.  3  O  N.  P. 
(N.  S.)  S6I.  16  0.  D.  m.  P.)  f>7;  Lima  v.  Cramer,  5  0.  N.  P. 
CN-  S.)  113.  17  O-  D,  (N-  P,>  245. 

For  the  conslitutionatity'  of  an  earlier  form  of  this  statute,  see 
Railway  v.  Hnrstman,  72  O.  S.  93  (reversing  Horstman  v.  Railway, 
1  0.  N:  P.  (N.  S.1  2.'>,  13  0.  D.  fN.  P.)  670:  Horstman  v.  Railway, 
12  O.  D,  (N.  P.)  7W;  and  HorMman  v.  Railway,  14  O.  D.  (N.  P.) 
545.) 

In  the  ah"!erce  of  an  ordinance  which  requires  the  exchange 
of  transfers  between  street  railways  generally,  the  power  given  to 
an  inierurban  railway  to  agree  with  a  cily  railway  is  not  conditional 
upon  the  exchauRe  of  transfers:  Railway  v.  Cfineinnati.  76  O.  S. 
196  freversing  Cincinnati  v.  Railwav,  3  O.  N.  P.  (N.  S.)  489,  16 
O,  D.  (N.  P.)  220). 
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A  common  carried,  being  tlie  owner  of  its  track,  is  liable  to  its 
passenger  for  an  injury  received  in  a  collision  between  its  car  and 
the  car  of  another  carrying:  company  which  it  admits  to  the  joint 
use  of  its  track,  though  the  collision  may  result  wholly  from  the 
negligence  of  the  latter  company:  Railway  &  Light  Co.  v.  Mont- 
gomery, 81  0.  S.  426, 

An  interurban  car,  enierinij  a  municipality  over  the  tracks  of 
another  company,  is  bound  by  the  rules  of  that  company  with  refer- 
ence to  the  speed  of  cars  at  crossings;  and  when  it  appears  that  due 
cate  was  not  exercised  the  inleriirlwn  company  is  liable  for  striking 
a  passenger  alightine;  from  one  of  the  cars  of  such  other  company; 
Railway  &  Terminal  Co.  v.  Hines,  13  0.  C.  C.  (N.  S.)  166. 

This  section  does  not  conflict  with  G.  C.  !)120:  Cincinnati  v. 
Railway,  3  O.  N.  P.  (N.  S.)  489,  IH  0.  D.  <N'.  P.)  ±20. 

Priyiie^s  ind  SECTION   9131.     Willie   they   are   ninning   and    being 

the' nltft' rail-  op^''**^'^  ^^^^  3"*'  aloHg  the  track^or  tracks  of  such  street 
my  apply.  railway  company  or  conrpanies  in  such  municipal  corpora- 
tion, the  cars  of  such  railway  company  shall  be  entitled  to 
the  privil^es  and  subject  to  tlie  obligations  enjoyed  and  im- 
posed by  and  upon  the  cars  of  such  street  railway  company 
or  companies  owning  or  operating  its  cars  in  such  muni- 
cipal corporation.  They  shall  he  operated  only  by  the  mo- 
tive power  which  operates  the  cars  of  such  street  railway 
company  or  companies.  When  authorized  by  not  less  than 
two-thirds  in  amount  of  the  stockholders  of  each  company 
proposing  to  enter  into  such  arrangement  and  agreonent, 
ratified  bv  a  majority  of  the  directors  and  exectited  by  the 
proper  officers  thereof,  such  arrangement  and  agreement 
shall  give  to  sudi  railway  company  full  authority  to  oper- 
ate its  cars  on  the  tracks  of  such  street  railway  company  or 
companies  in  such  mimicipal  corporation  or  corporations. 
fR.  S.  Sec.  2505c.) 

Cited:  Railway  v.  Railway.  10  O,  C  C.  168.  6  O.  C.  D.  578: 
In  re  Railway.  3  O.  N.  P.  fN.  S.)  .161,  Ifi  O.  D.  (N.  P.)  87;  Lima 
V.  Cramer,  3  O,  N.  P.  (N.  S.)  113,  17  0.  D.  (M.  P.)  34S. 

For  the  constitutionality  of  an  earlier  form  of  this  section, 
see  Railway  v.  Horstman.  72  O.  S,  !)3  (reversing  Horstman  v.  Rail- 
way, 1  O.  X.  P.  (X.  S.)  S.-,,  13  o.  D.  (N.  P.)  670:  Horstman  v. 
Railway.  12  O.  D,  (N.  P.)  T.Vi:  and  Hortsman  v.  Railway,  14  O.  D. 
<N.  P.)  545.) 

In  the  absence  of  an  ordinance  which  requires  an  exchange  of 
transfers  generally  between  street  railway  corporations  and  the 
power  give:i  to  an  iiiterurb.in  railway  to  agree  with  a  city  railway 
for  the  use  of  the  tracks  of  the  latter,  is  not  conditional  upon  the 
exchange  of  transfers:  Railway  v.  Cincinnati,  75  O.  S.  IM  (re- 
versing Cincinnati  v.  Railwav,  3  O.  N,  P.  (N.  S.)  iB&.  16  O.  D. 
(N.  P.)  220). 

This  section  does  not  conflict  with  G  C.  9130:  Cincinnati  \ 
Railway,  a  O-  N.  P.   (N,  S.)  4S0,  16  0,  D.   (N',  P.>  220, 

Koi  necewarv  SECTION  9132.     It  shall  not  be  ncccssarv  for  such  rail- 

10  obtain  addi-  way  compaJiy.  in  case  it  uses  in  such  municipal  corporation  . 
gran.  ^^  corporations,  only  the  tracks  of  a  street  railway  com- 
pany or  companies  owning  or  operating  a  street  railway 
or  railways  therein,  to  obtain  an  additional  grant,  franchise 
or  right,  except  by  such  agreement  with  such  street  railway 
company  or  companies.     fR.  S.  Sec.  2505^ 
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Railway  v.  Railway.  Hi  O.  C,  C.  lliS,  (!  O.  C.  D,  578;  In  re  Railway. 
3  O.  N.  P.  (N,  S.)  run.  Hi  O.  D.  tX,  P)  87;  Lima  v.  Cramer,  5 
O.  N.  P.  IX.  S.(  113,  17  O.  I).  (N.  P.)  -iW. 

For  the  validity  of  an  earlier  form  of  Ihis  section,  see  Rail- 
way V.  Horstman,'  72  0,  S.  03  (reversing  Horstman  v.  Railway.  1 
O.  X.  P.  (X.  S.)  ij,  l;(  O.  D.  (X.  P.)  I>7IJ:  Horstman  v.  Railway, 
12  O.  D.  {X.  P.)  75ti;  and  Horstman  v.  Railway,  H  O.  D.  (X.  P.) 
5W). 

This  section  does  not  conflict  with  G.  C.  9121):  Cincinnati  v. 
Railway.  8  O.  N.  P.  (X.  S.)  4»9,  1(!  O,  D.  (N.  P.)  220. 

A  railway  corporation  which  has  acquired  the  right  to  use  the 
tracks  of  another  corporation  can  not  be  enjoined  therefrom  by  a 
third  railway  corporation  which  had  appropriated  the  right  to  use 
the  same  tracks  on  the  ground  that  the  defendant  railway  liad  not 
acquired  from  the  mitnicipal  corporation  the  franchise  in  Mich 
street;  or  that  it  had  not  obtained  the  consents  of  the  abutting 
property  owners:  Railway  v.  Railway,  7  O.  P.  211.  I  O,  D. 
(X.  P.)  :«. 

Section  9133,  The  fare  charged  by  such  railway  com-  pant  charged 
pany  for  transjsortitig  passengers  within  such  mnnicipal  "I'hm  city. 
corporation  or  coqto  rat  ions,-  shall  not  he  greater  than  tiiat 
fixed  by  the  franchise  or  franchises,  held  or  owned  by  sudi 
street  railway  company  or  ctMnpanies.  When  there  is  a 
public  park  or  cemetery  on  the  line  of  such  railway,  within 
one  mile  of,  and  owned  by,  such  municipal  corporation,  such 
company  for  such  fare  must  so  transport  passengers  to  and 
from  such  park  or  cemetery  the  same  as  if  either  was  within 
the  hniits  of  such  corporation.     (R.  S.  Sec.  2505c.) 

Cilcd:  R.iihvav  v.  Railway.  V)  O.  C.  C.  Ili8,  f.  O.  C,  D.  .178: 
In  re  Railway,  H  ().  N"  P.  (  N-  S.l  otll,  Hi  O.  D.  (X.  P.)  87;  Lima 
V,  Cramer.  S'O,  X.  P,   (X.  S.)  113,  17  O,  D.  (N.  P.)  245. 

For  the  constitutionality  of  an  earlier  form  of  this  statute,  see 
Railway  v.  Horstman.  ':.'  O.  S.  'Xi  (reversing  Horstman  v.  Railway, 
1  O,  X.  P.  (X,  S.)  2'..  13  O.  D.  (X.  P.)  ti70;  Horstman  v.  Railway. 
12  O.  D.  (N.  P-)  T-iii;  and  Horstman  v-  Railway,  14  O.  D.  (N-  P.) 
.Ul). 

In  the  absence  of  an  ordinance  requiring  exchange  of  trans- 
fers generally  between  street  railway  corporations  and  the  power 
given  to  an  internrban  railway  to  make  an  agreement  with  a  street 
railway  corporation  for  the  use  of  the  tracks  of  the  latter,  is  not 
conditioned  upon  the  exchange  of  transfers;  Railway  v.  Cincinnati, 
ir,  O.  S-  lliti  (reversing  Cincinnati  v.  Railway,  3  O.  N-  P.  (X,  S.) 
■IfM,  Hi  O.  D.   (X,  P.)  220.) 

This  section  does  not  conflict  with  G.  C.  9120;  Cincinnati  v. 
Railway,  :t  O.   X.  P.  (X.  S.)  4MI,  1(>  O.  D.   (N.  P.)  220. 

That  the  tender  of  *."i.W  for  a  o-cent  fare,  change  being  de- 
manded, is  nnreasonablc.  See  Anthony  v.  Traction  Co.,  3  0.  L.  R. 
377. 

Section  9134.     A  corporation  or  company  maintain-   j^^^  „, 
ingand  operating  a  street  railway,  or  a  railroad  operated  by  chase  demic. 
electricity,  may  lease  or  purchase  all  the  property,  and  all 
the  franchises,  rights,  and  privileges  of  any  company  or-   ^ 
ganized  for  the  purpose  of  supplying  electricity,  or  natural 
or  artificial  gas.  or  both  electricity  and  natural  or  artificial 
gas.  for  po^ver.  light  heat  or  fuel  purposes,  or  which  has 
been  engaged  in  such  business  in  whole  or  part  in  any  mu- 
nicipality within  this  state,  the  latter  being  hereby  vested 
with  corresponding  power  to  let  or  sell,  upon  such  terms 
and  conditions  as  may  be  agreed  upon  between  the  corpora- 
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tion  and  company.  No  such  lease  or  purchase  may  be 
perfected  until  a  meeting  of  the  stockholders  of  each  of  the 
companies  has  been  called  for  that  purpose  by  the  directors 
thereof,  on  thirty  days'  notice  to  each  stockholder,  at  sucli 
time  and  place  and  in  such  manner  as  is  provided  lor  tnc 
annual  meetings  of  the  companies  and  the  holders  of  at 
least  two-thirds  of  the  stock  of  each  ownpany  in  person  or 
by  proxy,  at  such  meeting,  or  at  any  properly  adjourned 
meeting  assent  thereto.     {R.  S.  Sec.  25056.) 

Cited:     In   re  Railway,  3  O,     N.   P.     (N.   S.)    561,    16  O.   D. 


Section  9135.  A  stockholder  who  refuses  to  assent 
to  such  tease  or  sale  and  so  signifies  by  notice  in  writing  to 
the  lessee  or  purchaser  within  ninety  days  thereafter  shall 
be  entitled  to  demand  and  receive  compensation  in  the  man- 
ner provided  for  the  compensation  of  stockholders  dis- 
senting from  the  sale  or  lease  of  a  steam  railroad.  (R.  S. 
Sec.  25056.) 

Cited:     In   re   Railway,   3   O.   N.    P.    (N.   S.)    561.   16   O.    D. 


Section  9136.  A  company  so  leasing  or  purchasing 
the  property,  rights  and  franchises  of  an  electric  light  and 
power  company,  or  natural  or  artificial  gas  company,  or 
electric  light  and  power  and  natural  or  artificial  gas  com- 
pany, shall  have  all  the  rights,  power  and  authority  of  the 
company  who've  property  rights  and  franchises  are  so  leased 
or  purchased.  But  the  liability  of  an  electric  light  and 
power  company,  or  natural  or  artificial  gas  company  or  elec- 
tric light  and  power  and  natural  or  artificial  gas  company 
shall  in  no  manner  be  affected  by  such  lease  or  sale.  (R. 
S.  Sec.  2505e.) 

Citeii:     In   re   Railway,   3   O.    N.    P.    (N.    S.)    5G1.   16   O.    D. 

(N.   P.)   87. 

Section  9137,  A  corporation  or  company  organized 
for  street  railway  purposes,  may  lease  or  purchase  any 
street  railroad  or  railroads,  or  railroad  operated  as  such  and 
by  electric  power  inclined  railroad  or  railroads,  together 
with  all  the  property,  and  the  franchises,  rights  and  privi- 
leges respecting  the  use  and  operation  of  such  railroad  or 
raJlroads,  situated  or  existing  in  whole  or  part  in  this  state, 
constructed  and  held  by  any  other  corporation  or  company, 
corporations  or  companies,  the  latter  being  hereby  invested 
with  corresponding  power  to  let  or  sell  on  such  terms  and 
conditions  as  are  agreed  upon  between  the  corporations  or 
companies.     (R-  S.  Sec.  2505a.  ) 

Ciled :  Railway  v.  Cincinnati,  75  O.  S.  196  (reversing  Cin- 
cinnati V.  Railwav,  3  0.  N.  P.  (N.  S.)  489.  16  O.  D.  (N.  P.)  220)  ; 
Hale  V.  Kumler,  85  Fed.  45,  r  '^  ""    *    -"   --•  '^   -^  >-  — 
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For  (he  scope  of  lliis  scclion,  see  discussion  in  Railway  v. 
Horstman,  T2  O.  S.  83  (reversing  Horstman  v.  Railway,  1  0. 
N.  P,  (N.  S.)  26,  13  0,  D.  (N.  P.)  670;  Horstmao  v.  Rail- 
way, 1-i  O.  I).  (N.  P.)  756;  and  Horstman  v.  Railway.  14  O.  D. 
(N.  P.)  54-51. 

Skction  9138.  Two  or  more  of  such  corporations  or  Agr«enenu 
companies  may  enter  into  any  agreement  for  their  common  ^JJ'pJSS^ 
benefit  consistent  with  and  calculated  to  promote  the  objects 
for  which  they  were  created.  No  such  lease  or  purchase 
shall  be  perfected  until  a  meeting  of  the  stockholders  of 
each  of  the  companies  has  been  called  for  that  purpose  by 
the  directors  thereof,  on  thirty  days'  notice  to  each  stock- 
holder at  such  place  and  in  such  manner,  as  is  provided  for 
annual  meetings  of  the  companies,  and  the  holders  of  at 
least  two-thirds  of  the  stock  of  each  company,  in  person 
or  bv  proxy,  at  such  meeting,  or  at  any  properly  adjourned 
meeting,  assent  thereto.  Any  stockholder  who  refuses  to 
assent  to  such  lease  or  sale  and  so  signfies  by  notice  in  writ- 
ing to  the  lessee  or  purchaser  within  ninety  days  thereafter', 
shall  be  entitled  to  demand  and  receive  compensation  in  the 
.same  manner  and  bv  such  proceedinps  as  are  provided  for 
the  sale  of  stock  of  a  stockholder  dissenting  to  a  sale  or 
lease  of  a  steam  railroad.     (R.  S,  Sec.  2505a.) 

Cited:  Railway  v.  Cincinnati,  75  O.  S.  196  (reversing  Cincin- 
nati V.  Railway.  3  0.  N.  P.  (N,  S-)  48&.  16  O,  D.  (N.  P.)  220)  ; 
Hale  V.  Kiimler.  85  Fed,  45.  29  C.  C.  A,  67.  12  O.  F.  D.  67. 

For  the  validtlv  of  an  earlier  form  of  this  statute,  sec  Rail- 
wav  V.  Horstman,  72  O.  S.  ff-T  (reversimr  Horstman  v.  Railway,  1 
O.'N,  P.  (K.  S.)  2.5.  13  O,  D.  (N.  P.)  670;  Horstman  v.  Railway, 
12  O.  D.  (N.  P.)  756;  and  Horstman  v.  Railway.  14  O.  D.  (N.  P.) 
545), 

It  if  competent  for  a  private  corporation,  owning  and  oper- 
atinR  a  resort,  to  enter  into  an  agreement  with  an  electric  railway 
company  whereby  passengers  are  to  be  carried  to  the  resort  for 
5-cent  fare,  while  oilier  railway  companies  are  excluded  from  the 
resort  altogether  and  Rteamhoals  l.indinR  passengers  at  the  dock  of 
the  resort  are  required  to  charge  a  fare  of  ten  cents  each  way  or 
fifteen  ecntR  for  round  trip:  Hnmphrev  Co,  v.  Railway,  9  0.  N.  P. 
(N,  S,)  Gon. 

Skction  9130.  When  a  lease  or  purchase  is  made  as  p„j  ^„  ,^ 
above  provided,  there  shall  be  no  increase  of  the  existing  b<  inerewed, 
rates  of  fare  by  reason  thereof,  nor  shall  any  fare  be 
charged  upon  any  of  the  separate  routes  so  leased  or  pur- 
chased in  excess  of  the  fare  charged  over  such  separate 
routes  prior  to  the  lease  or  purchase  thereof.  When  a 
tease  or  purchase  is  made  as  herein  provided,  the  fare 
charged  for  one  continuous  route  or  ride  in  the  same  gen- 
eral direction  over  all  such  leased  or  purchased  lines  within 
any  municipal  corporation,  shall  not  exceed  the  miximum 
fare  charged  over  any  one  of  such  lines  prior  to  such  lease 
or  purchase.     (R.  S.  Sec.  2505a.) 
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P.  (N,  St  2.-,.  !-■!  O.  n,  IN,  P.)  (>70;  rforstman  v-  Railway.  12 
O.  n.  (S.  p.)  IVi:  and  Horstman  v.  Railway.  HO.  D.  (N.  P.I  545. 
Where  a  company  has  acquired  lines  by  lease  or  purchase. 
under  ihe  aulhority  of  thi?  section,  and  is  collecting  fares  for  one 
continuous  ride  in  the  same  general  direction  over  its  said  lines  so 
purchased  within  the  corporate  limits  in  excess  of  the  maximum 
rate  of  fare  to  be  charged  over  any  one  of  the  separate  lines,  quo 
warranto  by  the  state  is  the  proper  proceedinjt  to  prevent  further 
offending;  in  that  regard :  State,  ex  rel,,  v.  Railway,  3  O.  C.  C. 
(N.  S.)  2fti,  13  O.  C.  D.  (i03. 

Section  9140.  An  inclined  plane  railway  company 
■  may  construct,  operate,  and  maintain  an  inclined  plane 
railway,  for  the  convej'ance  of  passengers  and  freight,  or 
either,  with  such  offices,  depots,  and  other  buildings  as  it 
deems  necessary,  and  also  establish  and  maintain  a  park  or 
pleasure  grounds,  and  for  such  purpose  acquire  and  hold 
real  estate.     (R.  S.  Sec.  3444.) 

Cited  and  construed:  Cincinnati  v.  Railwav,  4  O.  D.  fM.  P.) 
.V17.  30  Bull-  321  I  Columbus  v.  Heatine  &  Licht  Co..  IG  O.  D. 
(N.  P-)  311;  Trust  Co.  v.  Cincinnati,  73  Fed.  716.  8  O.  F.  D.  704. 

For  the  validity  of  this  secticn,  see  Trust  Co.  v,  Cincinnati.  76 
Fed.  '»K.  in  O.  F.  D.  ll->. 

Section  0141.  When  the  part  of  the  railway  of  such 
com|>any  which  is  operated  by  steam  power  crosses  a  public 
street  or  highway,  it  must  pass  either  over  or  tmder  such 
street  or  highway,  and  shall  be  constructed  in  a  manner 
and  at  such  distance  above  or  below  it  as  not  to  obstruct 
the  ordinarv  use  of  the  street  or  higliway.  (R,  S.  Sec. 
3445. ) 

.-\n  inlLTuHian  railroad  righlfiilly  occupying  3  street  can  not 
he  enjoined  from  crossing  a  steam  railroad  at  grade,  when  W  doing 
so  the  street  will  not  he  sijbjci-ted  to  more  than  its  ordinary  use: 
Railway  v.  Railway,  5  O.  C.  C,   (X.  S.)  WS.  16  O.  C.  D,  180. 

Compensation  paid  hy  a  nnmicipality  to  a  railroad  company 
when  its  property  is  taken  under  eminent  domain  proceedings  for 
the  extension  of  a  street  o**er  its  tracks,  by  way  of  damages  on 
account  of  intereference  with  the  company's  use  of  land  by  reason 
of  its  beini?  subjected  to  street  purposes,  will  be  held  to  include  all 
ordinary  .street  uses,  brt  not  new  servitude:  Railway  v.  Railwav, 
-'.  O.  C.  C.  (X.  S.)  583.  IC  0,  C  D.  180. 

The  right  of  an  incline  plane  railway  corporation  to  cross 
certain  streets  with  its  plane  expires  at  the  end  of  the  time  for  which 
its  franchises  were  granted  and  to  which  its  existence  was  limiled: 
Trust  Co.  v.  Cincinnati.  73  Fed.  716,  8  O.  F.  D.  704. 

Section  9142.  A  city  owning  or  having  charge  of 
any  public  road,  street,  alley,  way,  or  grovind  of  any  kind, 
or  any  part  thereof,  may  grant  to  any  railroad  company, 
street  railroad  company,  suburban  railroad  company  or  in- 
terurban  railroad  company  the  right  to  construct,  maintain 
and  operate  by  electricity,  any  elevated  railroad  along  and 
over  such  public  road,  street,  alley,  way  or  ground,  except 
a  public  landing,  or  across  them  subject  to  existing  laws 
concerning  crossings,  so  far  as  tliey  are  applicable,  and 
to  erect  and  maintain  therein  the  necessary  tracks,  piers. 
stays,  supports  and  stations,  and  the  approaches  therefor. 
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whicli  stations  shall  be  on  a  level  with  the  track,  and 
when  necessary  to  construct  tunnels  for  such  railroad  under 
such  roads,  streets,  alleys,  ways  or  grounds  or  to  construct, 
maintain  and  operate  by  electricity  any  underground  rail- 
road, along  and  under  such  public  roads,  streets,  alleys, 
ways  or  grounds,  and  to  erect  and  maintain  stations,  stair- 
ways and  approaches  therefor,  and  also  to  construct  suit- 
able terminals  anri  way  stations.     (R.  S.  Sec.  3283b.) 

Section   9143.     Such   elevated  structures   and  cross-   1 
ings  shall  be  of  such  height  and  construction  as  not  to  pre-  J 
vent  substantially  the  ordinary   use  of,   and   traffic  upon,   ' 
such  roads,  streets,  alleys,  ways,  or  grounds,  whether  by 
pedestrians,  vehicles,  street  cars  or  otherwise,  except  tem- 
porarily when  necessary  in  the  construction  of  the  elevated 
structures  and  crossings.     Such  tunnels  for  elevated  rail- 
roads or  subways  for  underground  railroads  shall  be  con- 
structed as  not  to  impair  the  stability  of  the  roads,  streets, 
alleys,  or  public  grounds,  or  prevent  the  use  of  any  sewers, 
street  railway  tracks  and  appliances,  pipes,  wires  and  con- 
duits used  for  any  purpose  in  the  streets,  alleys,  ways  or 
grounds  except   temporarily   when   necessary   in   the  con- 
struction of  tlie  tunnels  or  subways,  except  as  hereinafter 
provided.    And  such  elevated  structures  and  crossings  and  t 
such  tunnels  and  subways  shall  be  constructed  in  accor-  ' 
dance  with  the  general  plans  approved  by  the  director  of  1 
public  service  of  the  municipality.     All  such  work  of  con- 
struction shall  be  subject  to  the  suj^rvision  and  control  of 
the  director  of  public  service. 

Section  9143-1.  The  council  may  grant  to  the  com-  ( 
pany  the  right  to  move,  change,  elevate,  depress,  relocate  ' 
and  reconstruct  at  its  sole  expense  any  sewer,  sewer  connec- 
tion, catch-basin,  water  pipe,  water  connection,  natural  or  ar- 
tificial gas  pipes  or  connections,  hydrants,  conduits,  pipes, 
wires,  street  railway  tracks  and  appliances,  poles  whether 
for  street  railway,  electric  lighting,  heating,  power,  tele- 
graph, telephone,  signal  service,  or  any  other  purpose,  or . 
any  other  obstruction,  wliich  may  be  encountered  in  the 
construction  of  the  underground  railroad. 

Any  such  com))any  shall  before  proceeding  to  move, 
change,  elevate,  depress,  relocate,  or  reconstruct  any  such 
sewer,  se^'er  conections,  catch  basin,  water  pipe,  water  con- 
nection, natural  or  artificial  gas  pipes  or  connections,  hy- 
drants,   pipers,    wires,   conduits,   poles   and    street   railway 
tracks   or  appliances,  or  other  obstructions,   file  with  the   1 
director  of  public  service  of  the  municipality  detailed  plajis  J 
and  specifications  for  all  of  said  work.    No  such  work  shall   ' 
be  commenced   unless   such   plans  and   specifications   shall 
first  be  approved  by  the  director  of  public  service  of  such   ', 
municipality,   after  notice   and   hearing,   and   unless   such   ^ 
company  shall  file  with  the  director  of  public  service  a  bond 
in  such  amount  and  with  such  sureties  as  the  director  of 
public   service   may   determine,   conditioned   to   indemnify 
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and  save  harmless  the  owners  of  any  such  sewer,  sewer  con- 
nection, catch  basin,  water  pipe,  water  connection,  natural 
or  artificial  gas  pipes  or  connections,  hydrants,  pipes,  wires, 
conduits,  poles  or  street  railway  tracks  or  appliances,  and 
the  owners  of  any  other  property  situated  in,  on,  under,  or 
near  any  such  road,  street,  alley,  way,  or  public  ground, 
from  all  cost  and  expense  of  such  work  and  damages  result- 
Dirtcior  nay  ing  frc«n  the  injuries  done  thereby.  Such  director  of  public 
jeci''Sami  "  Service  may  change,  modify  or  reject  an^  such  plans  or 
specifications,  and  such  work  of  ciHistruction  shall  be  per- 
formed under  the  supervision  and  control  of  the  director 
of  public  service. 

If  such  plans  and  specifications  shall  locate  any  such 
pipe?  etc!!'  sewer,  sewer  connections,  catch  basin,  water  pipe,  water  con- 
™Jj''?i'j^,^  nection,  natural  or  artificial  gas,  pipe  or  connection,  hy- 
■ny  without  drauts,  pipes,  wires,  conduits,  or  any  other  structures 
comptnia  on.  ^^jjjjj  jj^g  gallery,  subway  or  tunnel  of  such  underground 
railroad,  the  owners  of  the  same  shall  be  entitled  to  use 
Such  space  within  such  gallery,  subway,  or  tunnel,  without 
compensation  for  such  use  and  occupancy,  except  a  reason- 
able charge  to  defray  the  actual  cost  of  maintenance;  pro- 
vided, however,  that  if  any  such  sewer,  pipe,  conduit  or 
other  conductor  shall  be  of  greater  capacity  than  that  ex- 
isting prior  to  the  construction  of  such  underground  rail- 
road, the  underground  railroad  shall  be  entitled  to  charge 
for  Ibe  increased  capacity  of  such  conductor  and  not  other- 
wise. Alt  cost,  damage,  and  expense,  incidental  to  the  work 
of  removing,  supporting,  readjusting  and  reconstructing 
any  such  sewer,  sewer  connection,  catch  basin,  water  pipe, 
water  connection,  natural  or  artificial  gas  pipes  or  connec- 
tions, hydrants,  pipes,  wires,  conduits,  poles,  street  railway 
tracks  or  appliances,  or  other  structures,  and  all  cost  of 
supervision  by  the  city  shall  be  borne  by  and  paid  for  by 
such  elevated  or  underground  railroad.  Nothing  contained 
in  this  act  shall  authorize  the  permanent  removal  or  exclu- 
sion from  any  such  road,  street,  alley,  way  or  ground  of  any 
such  sewer,  sewer  connection,  catch  basin,  water  pipe,  water 
connection,  natural  or  artificial  gas  pipe  or  cormections, 
hydrants,  pipes,  wires,  conduits,  poles,  street  railway  tracks 
or  appliances,  and  other  structures,  authorized  to  be  located 
therein,  except  when  suitable  facilities  for  such  services 
have  been  otherwise  pro\'ided  for  therein,  or  to  prevent  the 
practical   construction,    repair,   operation    and   use   of   the 


S,T„1: 


When   the  SECTION  9143-2.     Any  Ordinance  of  any  city  purport- 

grant  of  tuch    ing  to  grant!  the   rights   or  privileges,   or   any   of   them, 
"  "  contained  in  this  act  to  any  company,  and  which  grant  has 

been  accepted  and  on  account  thereof  money  has-been  ex- 
pended in  good  faith,  is  hereby  declared  to  be  as  valid  and 
effective  as  if  the  power  in  said  city  to  so  grant  such  rights 
and  privileges  had  been  expressly  enumerated  in  the  general 
municipal  corporation  act. 
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Section  9143-3.  The  council  may  authorize  the  com-  m^,  m  leue 
pany  to  lease  space  in  its  tunnel  or  subway,  for  the  purpose  'j"or'iubw» 
of  placing  pipes,  conduits,  tubes  and  wires  for  artificiaj  or 
natural  gas,  water,  sewer,  heating,  telegraph,  telephone,  sig- 
nal service.  United  States  mail,  electricity  for  light,  heat  and 
power  purposes,  to  any  company  which  has  been  duly  au- 
thorized by  the  municipality  to  engage  in  and  which  com- 
pany is  actually  engaged  in  the  business  in  connection  with 
which  the  use  of  such  space  is  to  be  made;  provided  that 
such  lease  shall  be  made  and  such  space  occupied  in  such 
manner  and  on  such  terms  and  conditions,  as  the  council 
may  determine  and  approve.  And  the  council  shall  have 
the  right  to  place,  or  cause  to  be  placed  in  such  tunnel  or 
subway  any  pipes,  lines  and  conduits  for  any  of  its  service, 
including  tliose  above  named,  without  charge,  except  for 
cost  of  construction,  provided  that  such  placing  shall  not 
interfere  with  the  con^any's  use  of  the  subway. 

Section  9144.    Such  grant  shall  only  be  made  upon  Temi  of 
such  terms  and  conditions  as  are  agreed  upon  by  the  council   '"'"■ 
of  the  city  and  the  company ;  and  every  such  grant  shall  pro- 
vide that  the  rate  of  fare  within  the  limits  of  such  munici- 
pality shall  not  be  in  excess  of  five  cents.     (R.  S.  Sec. 
3283b.) 

Section  9145.  After  such  grant  has  been  made  such  Anptopri«tion 
company  may  appropriate  private  property  necessary  for  "^  pmp«ny-  ^ 
the  use  and  enjoyment  of  the  grant,  including  terminals 
and  way  stations,  for  the  purpose  of  constructing  and  oper- 
ating its  road  in  the  manner  and  upon  the  terms  provided  by 
law  for  the  appropriation  of  private  property  by  corpora- 
tions.    (R.  S.  Sec.  3283b.) 

Section  9146.  Every  company  which  constructs  an  Dmugea  w 
elevated  track  upon  or  a  tunnel  or  an  underground  railroad  "'  "  pf^*"^' 
below  such  roads,  streets,  alleys,  ways  or  grounds,  shall  be 
responsible  for  injuries  done  thereby  to  private  or  public 
property,  lying  upon  or  near  such  streets,  alleys,  ways  or 
grounds,  which  may  be  recovered  by  civil  action  brought 
by  the  owner  before  the  proper  court  at  any  time  within  two 
years  from  the  completion  of  the  road.    (R.  S.  Sec.  3283b.) 

Section  9147.     Every  city  making  a  grant  as  provided   Purchue  of 
in  the  five  next  preceding  sections,  may  provide  in  such  ""^  •"  ""■ 
grant,  upon  such  terms  and  conditions  as  are  agreed  upon 
by  the  council  of  tlie  city,  and  the  company,  for  the  ultimate 
purchase  and  ownership  by  the  city  of  such  road  or  any 
part  thereof.     (R.  S.  Sec.  3283c.) 

Section  9148,     Every  railroad,  street   railroad  com-  comMOT  w 

pany,  suburban   railroad   company  or   interurban   railroad  f,5J^%7«^S«^ 

company,  to  whom  a  grant  has  been  made  as  above  provided  ince  or  n- 

shall  notify  in  writing  the  authorities  making  the  grant  of  JS^J"  *" 
its  rejection  or  acceptance  of  the  grant  at  a  time  fixed  by 
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them  at  the  time  of  making  the  grant.  If  after  a  giaut 
has  been  made  as  above  provided,  and  accepted  by  any  rail- 
road, street  railroad  company  suburban  railroad  coa^»ity 
or  intenirban  railroad  company,  within  sixty  days  after  sucli 
acceptance  there  is  filed  with  the  mayor  of  the  city  making 
the  grant  a  petition  protesting  against  it  and  signed  by  sucli 
a  number  of  the  electors  of  the  city  qualified  to  vote  at  the 
last  preceding  general  election,  as  equals  ten  per  cent,  of  the 
number  of  votes  cast  for  mayor  at  ^e  last  preceding  elec- 
tion for  mayor,  he  shall  certify  such  fact  to  the  proper  elec- 
tion officials.     (R.  S.  Sec.  3283(1.) 

[  Section  9149.     The  officials  in  charge  of  such  general 

-election,  in  accordance  with  the  statutes  relating  to  elections, 
shall  arrange,  provide  for  and  conduct  the  submission  of 
such  question  to  such  electors.  The  question  whether  tlie 
grant  shall  be  made  shall  be  submitted  to  the  electors  of 
such  city  at  the  next  succeeding  general  election  occurring 
more  than  thirty  days  after  the  expiration  of  such  sixt)' 
days.  The  ballots  at  such  election  if  the  grant  be  for  the 
construction  of  elevated  tracks  shall  read  "Elevated  Rail- 
road Grant — ^  Ye.s".  "Elevated  Railroad  Grant  —  No".  If 
the  grant  be  for  the  cc«istruction  of  underground  tracks 
they  shall  read  "Underground  Railroad  Grant  —  Yes". 
"Underground  Railroad  Grant —  \o".  If  the  grant  be  for 
the  construction  of  partly  elevated  and  partly  underground 
tracks,  they  shall  read  "Elevated  and  Underground  Rail- 
road Grant — Yes",  "Elevated  and  Underground  Railroad 
Grant — Xo".  If  at  such  election  a  majority  of  the  votes 
cast  en  such  question  be  against  such  grant,  it  shall  be  in- 
effective and  void.     (R.  S.  Sec.  3283d.) 

Section  9149-1.  That  from  and  after  Januar>'  i,  1913. 
it  shall  be  unlawful  in  the  state  of  Ohio,  for  any  corpora- 
tion, company,  person  or'  persons  owning  or  controlling 
the  same,  to  operate,  use  or  run  or  permit  to  be  run,  used 
or  operated  for  carrying  passengers  or  freight  or  an  urban 
or  intern rban  railroad  or  street  car  line,  any  car  propelled 
by  electricity,  not  equipped,  in  addition  to  the  hand  brake 
in  use  on  such  car,  with  an  air  or  electric  power  brake  or 
apparatus,  capable  of  applying  to  all  the  brake  shoes  and 
wheels  of  siKh  car  a  maximum  permissible  braking  pres- 
sure, and  of  automatically  reducing  such  braking  pressure, 
as  the  speed  of  the  car  decreases.  Fifty  percent,  of  such 
cars  to  be  so  equij^d  prior  to  January  i,  191 1,  and  sev- 
enty-five per  cent,  prior  to  January  i,  1912,.  It  shall  be 
the  duty  of  the  railroad  commission  of  Ohio  to  enforce 
this  act. 

Section  9149-2.  Any  corporation,  company,  person 
or  persons  operating,  using  or  running  any  car,  or  pennit- 
ting  any  car  to  be  operated,  used  or  run,  in  violation  of  anv 
of  the  provisions  of  this  act,  shall  be  liable  to  a  penalty  of 
one  hundred  dollars  for  each  such  violation,  to  be  recov- 
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ered  in  a  suit  or  suits  which  it  shall  be  the  duty  of  the 
proseculitig  attorney  of  any  county  where  such  violation 
rfiaii  have  been  ccmimitted  to  prosecute  such  suit  or  suits 
to  be  brought  by  sucti  prosecuting  attorney  upon  verified 
information  being  lodged  with  him  of  such  violation  hav- 
ing occurred. 


,v  Google 
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Section  9150.  Upon  the  application  of  a  company, 
owning  or  using  a  railroad,  street  railroad,  suburban  or  in- 
terur1>an  railroad  in  this  state,  the  governor  may  appoint 
and  commdssiDn  such  persons  as  the  company  designates 
or  as  many  thereof  as  he  may  deem  proper,  to  act  as  police- 
men for  and  on  the  premises  of  such  railroad  or  elsewhere, 
when  directly  in  the  discharge  of  their  duties  for  such  rail- 
road. Policemen  so  appointed  shall  be  citizens  of  this  state 
and  men  of  good  caracter.  They  shall  hold  office  for  three 
years,  unless  for  good  cause  shown,  their  commission  is  re- 
voked by  the  governor,  or  by  the  railroad  company,  as  pro- 
vided by  law.  Not  more  than  one  such  policeman  shall 
be  appointed  for  each  five  miles  of  a  street,  suburban,  or 
interurban  railroad.     (R.  S.  Sec.  3427.) 


Cited:    Railroad  v.  ReiRherd.  Ififi  Fed.  247, 
16  O.  R  D.  300.  7  O.  L.  R.  485. 

The  state  has  reserved  to  itself  the  right  to 
necessary  to  secure  the  lives  and  property  of  its 
the  powers  thus  reserved  and  which  must  inhere 
of   prescribing  reasonable   rCRtilati 
road  corporationi!  in  regard  to  th< 


2  C.  C.  A.  590. 


citizens.     Among 

1  the  state,  is  that 

for  the  (fovemmenl  of  rail- 

which  they  shall  ex- 


ercise their  corporate  franchises  in  running  their  t 

avoid  danger  to  the  lives  and  property  of  its  citizens ;     Railway  v 

Railway,  30  O.  S.  604. 


Section  9151.  Before  entering  upon  the  duties  of  his 
'  office,  each  policeman  so  appointed  shall  take  and  subscribe 
an  oath  of  office,  which  shall  be  endorsed  on  his  commis- 
sion. A  certified  copy  of  such  commission,  with  the  oath, 
shall  be  recorded  in  the  office  of  the  clerk  of  the  common 
pleas  court  in  each  county  through  or  into  which  the  rail- 
road runs  for  which  such  policeman  is  appointed,  and  in- 
tended to  act.  Policemen  so  appointed  and  commissioned 
severally  shall  possess  and  exercise  the  powers,  and  be 
subject  to  the  liabilities  of  policemen  of  cities  in  the  several 
counties  in  which  they  are  authorized  to  act  while  dis- 
charging the  duties  for  which  they  are  appointed.  (R.  S. 
Sec.  3428.  ■) 

,  C.  A,  590. 
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Section  9152.    A  company  which  avails  itself  of  the  pow«  of 
provisions  of  the  two  preceding  sections  may  make  need-   ^"Jj^"^  ltg^°' 
ful  r^iilations  to  promote'the  public  convenience  and  safety   lations  (Dd 
in  and  about  its  depots,  stations,  and  grounds,  not  inconsis-   ""'"  ""'** 
tent  with  law,  and  print  and  post  them  conspicuously  upon 
its  depots  or  station  buitdir^.     Such  policemen  shall  en- 
force and  compel  obedience  thereto.     The  keeper  of  jails, 
lockups,   or  station-houses   in   such   counties   shall   receive 
persons  arrested  for  the  cononission  of  an  offense  against 
such  regulations  or  the  lawS  of  the  State,  upon  or  along  the 
railroad  or  premises  of  such  company  to  be  dealt  with  ac- 
cording to  law.     (R,  S.  Sec.  3429.) 

Cited  :  Snyder  v.  Depot  Co.,  19  O.  C.  C.  368,  10  O.  C.  D.  645 ; 
Railroad  v.  Rei^herd,  IGti  Fed,  247,  92  C.  C.  A.  590.  16  O.  F.  D.  360, 
7  O,  L.  R,  485.' 

Section  9153.     Except  while  acting  in  the  discharge  ^hen  police 
of  duty  as  a  detective  for  such  railroad,  every  such  police-   ["j"""'" 
man  when  on  duty  as  hertofore  specified,  in  plain  view,       ***" 
shall  wear  a  metallic  shield  with  the  word  "police"  and  the   . 
name  of  the  railroad  for  which  he  is  appointed  inscribed 
thereon.     (R.  S.  Sec.  3430.) 

Section  0154.  The  compensation  of  such  policemen 
shall  be  paid  by  the  company  for  which  they  respectively 
are  appointed,  and  at  such  rates  as  may  be  agreed  upon  by 


snail  oe  paui  oy  me  company  i 
are  appointed,  and  at  such  rates 
the  Darties.     fR.  S.  Sec.  3431.) 


Section  9155.  When  a  company  no  longer  requires  wh«i 
the  services  of  a  policeman  so  appointed,  it  may  file  a  notice  ■'""■ 
to  that  effect,  under  its  corporate  seal,  attested  by  its  secre- 
tary, in  the  several  offices  where  the  commission  of  such 
policeman  is  recorded,  which  shall  be  noted  by  the  clerk 
upon  the  margin  of  the  record  where  the  commission  is  re- 
corded, and  thereupon  the  power  of  such  policeman  shall 
cease.     (R.  S.  Sec.  3432.) 

Sectio.v  9156.     The  conductor  of  every  train  carrying  ivi,e„ 
passengers,  and  the  conductor  of  the  car  or  cars  of  an  in-  <1'k.<0| 
terurban   railroad  carrying  passengers,  is  hereby  invested  ""'" 
with  the,  powers,  duties  and  responsibilities  of  police  officers, 
while  on  duty  on  his  train  or  such  car,  or  cars  and  he  may 
wear  the  badge  of  a  special  policeman.     (R.  S,  Sec."  3433.) 

See  G.  C.  9157. 

Section  9157.  When  a  passenger  is  guilty  of  disor-  when 
derty  conduct,  or  uses  obscene  language,  or  plays  a  game  of  *^^ 
cards  or  chance  for  money  or  other  thing  of  value,  on  a  pas- 
senger train  or  the  car  or  cars  of  an  interurban  railroad 
carrying  pas.sengers,  the  conductor  of  such  train  or  car  or 
cars  shall  stop  his  train,  car  or  cars  at  the  place  where  sucli 
offense  is  committed,  or  at  the  next  stopping  place  therefor, 
and  eject  such  passenger  from  the  train  or  car  or  cars,  using 
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only  such  force  as  may  be  necessary.  The  conductor  may 
command  t!ic  assistance  of  employes  of  the  company,  person, 
firm  or  corporation  owning  or  operating  such  road  or  roads 
and  of  the  passengers  on  such  train,  car  or  cars,  to  assist  in 
such  removal.  But  before  doing  so  he  shall  tender  to  the 
passenger  such  proportion  of  the  fare  he  paid  as  the  dis- 
tance he  then  is  from  the  place  to  which  he  paid  fare  bears 
to  the  whole  distance  for  which  his  fare  is  paid,  (R.  S. 
Sec.  3434.) 

A  railway  company  is  liable  to  a  passenger  who  has  paid  his 
fare  and  has  asked  for  a  proper  ticket,  transfer  and  the  like,  and 
who,  without  negligence  on  his  part,  has  accepted  a  defective 
ticket  or  transfer:  Railway  v.  Slusser,  19  O.  S.  157;  Railway  v. 
Conner,  74  O.  S-  225, 

Where  a  person  has  a  ticket,  purchased  from  a  company 
engaged  in  the  business  .of  a  common  carrier  of  passengers  en- 
titling him  to  be  carried  from  a  certain  station  to  another  on  the 
line  of  its  road,  and  is  good  only  on  trains  slopping  at  his  des- 
tination, is,  by  the  fauU  of  the  company's  station  agent,  induced 
to  take  a  train  that  does  not,  under  the  sehedtile  stop  at  such 
■  place,  and,  as  a  consequence,  is  ejected  by  the  conductor  on  call- 
ing for  his  ticket,  and  before  reaching  his  destination,  such  facts 
show  a  right  in  the  passenger  against  the  company  to  recover  as 
for  a  tort,  and  not  nicrelv  for  a  breach  of  contract;  Railway  v, 
fleynolds,  56  O.  S.  370. 

A  person  entering  the  cars,  without  having  purchased  a  ticket, 
and  persistently  refusing  to  pay  the  usual  and  reasonable  fare, 
upon  demand  by  the  conductor,  and  after  reasonable  time  in  which 
to  delennine  whether  he  will  or  will  not  pay  the  same,  may  law- 
fully be  removed  from  the  train:  Railwav  v.  Skillman,  39  0.  S, 
444. 

Whether  it  is  due  and  proper  care  to  attempt  to  remove  a 
person  from  a  street  railroad  car,  while  the  same  is  in  motion, 
is  a  question  of  fact  tor  the  jury,  and  not  of  law  for  the  court; 
Hcaiy  V.  Railroad  28  0.  S-  23. 

A  corporation  may  be  snbjecled  to  exemplary  or  pimitive 
damages  for  tortious  acts  of  its  agents  or  servants  done  within  the 
scope  of  their  employment,  in  all  eases  where  natural  persons, 
acting  for  themselves,  if  guilty  of  like  tortious  acts,  would  be 
liable  to  such  damages :     Railway  v,  Dunn,  19  O.  S.  162. 

A  corporation  by  the  malicious  misconduct  of  its  agents  or 
servants  acting  within  the  scope  of  their  employment,  may  render 
itself  liable  to  exemplary  or  punitive  damages ;  but  this  doctrine 
being  capable  of  great  practical  abuse,  the  giving  it  in  charge 
to  the  jury  in  a  ea.se  clearly  not  warranting  its  application,  lends 
to  mislead  them;  and  where,  in  such  a  case,  a  verdict  for  damages 
is  obviously  exorbitant,  it  is  error  in  the  court  to  refuse  to  set 
it  aside  and  award  a  new  trial :  Railroad  v.  Slusser,  19  0.  S. 
157. 

A  different  rule  applies  to  as5auk  by  a  conductor  of  a  rail- 
way train  upon  a  passenser  in  transit  upon  his  train,  than  Id 
ordinary  cases  of  injuries  inflicted  by  servants  acting  in  other 
capacities :  and  where  a  conductor  makes  an  assault  upon  a  pas- 
senger whose  conduct  is  peaceable  and  who  is  not  violating  any  of 
the  rules  of  the  company,  he  must  be  held  to  have  acted  within 
the  scope  of  his  autbdrity  and  to  have  rendered  the  companv 
liable  for  punitive  as  wcil  as  actual  damages :  Railway  v.  Reeo. 
12  O.  C.  C.  (N.  S.)   177,  21  O.  C  D,  521. 

A  railway  corporation  is  liable  for  unreasonable  conduct  of 
its  employe,';  iu  using  excessive  force  to  eject  a  passenger,  ir- 
respective of  the  manner  in  which  he  came  upon  the  train:  Rail- 
way V.  March,  17  O.  C.  C.  3T!i,  9  O.  C.  D.  548. 
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If  a  passenger  is  wrongfully  ejected  from  a  train,  injury  to 
his  feeling  may  be  considered  in  determining  tile  amount  of  dam- 
age: Railway  v.  Teed,  14  O.  C,  C.  356,  6  O.  C.  D.  339. 

A  passenger  who  is  guilty  of  disorderly  conduct  after  enter- 
ing the  car,  or  quarrelsome  or  uses  profane  language,  or  other- 
wise disturbs  the  other  passengers,  may  be  ejected  by  the  con- 
ductor: Graybill  v.  Traction  Co.,  4  O.  L.  R.  524,  51  Bull.  42ft 
(affirmed.  Traction  Co.  v.  Graybill,  8  0.  C.  C.  (N-  S.)  469,  19  O.  C. 
D.  95) 

While  a  railway  corporalion  or  its  employes  may  remove  a 
trespasser  from  the  train,  ihey  can  not  use  unnecessary  violence 
in  so  doing:  Railway  v  Boyer,  18  0.  C.  C.  3-37.  10  O.  C.  D.  199. 

Section  9158.     When  a  passenger  is  guilty  of  an  of-   when  cor 
fense  on  a  passenger  train  or  the  car  or  cars  of  an  inter-   ^™"'  "" 
urban  railroad  carrying  passengers,  the  conductor  of  such   sen^rB. 
train,  car  or  cars,  may  arrest  and  take  him  before  a  magis- 
trate having  cognizance  of  such  offense,  in  any  county  in 
which  such  train,  car  or  cars  runs,  and  file  an  affidavit  be- 
fore stich  magistrate,  charging  him  with  the  offense.    But 
in  no  case  shall  the  liability  of  a  railroad  company  for  dam- 
ages caused  by  the  conduct  of  its  conductor  be  affected  by 
the  provisions  of  this  and  the  next  preceding  section.     (R. 
S.  Sec.  3435.) 

Section  9159.     A  conductor  having  charge  of  a  pas-   Forfeiture 
senger  train  or  of  the  car  or  cars  of  any  interurtian  railroad  J^lJ"p'i^( 
carrying  passengers  within  this  state,  who  wilfully  neglects  secUont 
his  duty  as  required  by  the  two  preceding  sections,  or  faili 
to  use  all  the  means  in  his  power  to  carry  out  their  require- 
ments, shall  be  deemed  guilty  of  negligence  of  official  duty, 
and  on  conviction  thereof,  before  any  court  of  competent 
jurisdiction,  shall  be  fined  not  less  than  five  nor  more  than 
twenty-five  dollars.     (R.  S.  Sec.  3436.) 

Cited  (probaly  by  mistake).  Commissioners  v.  Railroad.     9  O. 

C.  C.  183,  6  O.  C.  D.  290  (affirmed  in  Railroad  v.  Ct        ■--" 

S6  O.  S.  1). 
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B16E.  By-lawi.   rulci  and   rcEUladont. 

ftiae.  Authoric;  to  arrcM. 

ms?.  Liability  of  compuiT. 

9168.  Ccruio   Uvs  applicable  to  conpat 

Bim.  Mortgagea. 


Articiei  of  Section  gi6o.     The  presidents  of  two  or  more  railroad 

iacorpontioii.  companies  running  railroads  to  the  same  city,  or  village, 
by  the  consent  and  under  tlie  direction  of  their  re^ective 
boards  of  directors,  or  any  numiber  of  persons,  not  less 
than  five,  a  majority  of  whom  shall  be  residents  of  this 
state,  may  file  articles  of  incorporation  in  the  office  of  the 
secretary  of  state  for  the  purpose  of  purchasing  d^x>t 
grounds,  and  locating,  constructing,  and  maintaming  a 
common  or  union  station  house,  passenger  or  freight 
depot,  and  terminals,  and  a  union  railroad  1^  two  or  more 
tracks  connecting  the  railroads  of  various  companies  for  ■ 
business  purposes. 

Cited :  Mannington  v.  Railway,  183  Fed.  133.  16  O.  F.  D.  552, 
8  O.  L.  R.  451  (for  case  in  state  courts,  see  Manrit^on  v.  RaH- 
way,  9  O.  N.  P.  (N.  S.)  641,  20  O.  D.  (N.  P.)  468). 

A  union  depot  company,  organized  under  this  chapter,  may 
grant  to  a.  transfer  company  the  exclusive  right  to  use  a  designated 
portion  of  its  depot  grounds  for  the  purpose  of  standing  thereon 
its  hacks  and  vehicles,  and  of  soliciting  thereon  the  patronage  of 
incoming  passengers;  and  a  rule  of  said  depot  company  excluding' 
therefrom  all  others  engaged  in  a  like  business,  except  for  the 
purpose  of  delivering  passengers  or  of  receiving  passengers  who 
shall  have  previously  employed  them,  is  a  reasonable  rule,  and  may  be 
enforced  so  long  as  said  transfer  company  provides  and  furnishes 
at  such  depot  adequate  accommodations  in  the  way  of  vehicles 
to  meet  the  reasonable  requireilients  of  the  traveling  public,  and 
shall  make  no  greater  charge  far  its  service  in  carrying  passengers 
and  baggage  to  and  from  such  station  than  is  made  or  may  be 
permitted  to  be  made  by  others  for  like  services :  State,  ex  rel., 
V.  Depot  Co..  71  O.  S.  379;  see,  to  same  eflect,  Snyder  v.  Depot 
Co.,  19  O.  C.  C.  368,  10  O.  C-  D.  645  (on  appeal  from  Snyder  v. 
Depot  Co.,  7  O.  N,  P.  64,  9  O.  D.  (N.  P.)  63)  ;  State  v.  Brown.  7 
0.  N,  P.  133,  10  O.  D.  (N.  P.)  28. 

Capiui  Mock.  Section    9161.     The    articles    of    incorporation    shall 

specify:  "     ^ 

r.     The  name  assumed  by  such  company, 

2.  The  names  of  the  companies,  when  the  presidents 
of  such  companies  incorporate  under  this  act,  and  the  cit>' 
or  village  wh«ere  such  depot,  terminals,  ^d  connection 
tracks  are  to  be  constructed. 

3.  The  amount  of  capital  stock  necessary  to  obtain 
a  site,  and  construct  and  maintain  such  depot,  terminals, 
and  tracks.  ^  , 
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Section  9162,  Such  articles,  signed  by  the  presidents  y 
in  behalf  of  the  railroad  companies,  with  the  corporate  seals  "^ 
of  the  companies  annexed  thereto,  or  any  number  of  per- 
sons, not  less  than  five,  a  majority  of  whom  shall  be  resi- 
dents of  this  state,  shall  be  forwarded  to  the  secretary  of 
state,  who  shall  record  and  preserve  them  in  his  office.  A 
copy  thereof,  duly  certified  by  him,  shall  be  evidence  of 
the  existence  of  such  company;  and  thereafter  it  may 
contract  and  be  contracted  with,  sue  and  be  sued,  locate 
and  take  releases  of  right  of  way  and  depot  grounds  and 
terminals,  and  appropriate  so  much  land  as  is  necessary 
for  sudi  depot  tracks  and  terminals,  and  shall  have  all 
the  powers  given  to  railroads  by  the  laws  of  this  state,  for 
-  the  purpose  of  acquiring,  constructing  and  operating  its 
terminals. 

Section  9163.  The  companies  whose  boards  of  direc- 
tors authoriie  the  filing  of  the  articles  of  incorporation,  or 
assent  thereto,  shall  each  be  held  to  own  and  be  liable  to 
pay  an  equal  proportion  of  the  capital  stock,  or  when  such 
union  depot  and  terminal  companies  are  organized  by  any 
number  of  persons,  not  less  than  five,  the  provisions  of 
the  law  authorizing  railroad  companies  to  enter  on  and 
appropriate  lands  for  depots,  workshops,  side  tracks,  and 
materials  therefor,  shall  be  applicable  to  such  company; 
and  any  municipality  in  whicli  such  company  is  located, 
owning  or  having  charge  of  any  public  road,  street,  alley, 
way  or  ground  of  any  kind,  except  a  public  landing,  may 
grant  to  such  union  depot  and  terminal  company  the  right 
to  construct,  maintain,  and  operate  by  elevated,  surface 
and  underground  tracks,  so  far  as  may  be  necessary  to 
carry  out  the  purpose  of  said  union  depot  and  tenninal 
company,  along,  over  and  under  said  public  roads,  streets,  1 
alleys,  ways  or  grounds,  subject  to  existing  la\ys  concern-  = 
ing  crossings  so  far  as  the  same  may  be  applicable,  and 
to  erect  and  maintain  therein  the  necessary  tracks,  piers, 
Stays,  supports  and  stations,  and  the  approaches  for  the 
same,  and  also  to  construct  suitable  terminals  and  way  sta- 
tions; provided  that  before  making  such  grant  said  union 
depot  and  terminal  company  shall  file  with  the  city  or 
village,  maps  showing  the  location  and  character  of  the  , 
constriiction,  and  said  grant  shall  provide  for  such  man- 
ner of  construction  so  tliat  the  ordinary  use  of  and  traffic 
upon  said  roads,  streets,  alleys,  ways  or  grounds,  whether 
by  pedestrians,  vehicles,  street  cars  or  otherwise,  except 
temporarily  when  necessary  in  the  construction  of  such 
structure,  shall  not  be  interefered  with;  and  said  grant 
shall  further  provide  that  any  tunnel  construction  shall 
not  impair  the  stability  of  said  roads,  streets,  alleys,  ways 
or  grounds,  or  prevent  the  use  of  any  sewers,  water  pipes, 
gas  pipes,  am!  conduits  used  for  such  purposes,  or  for 
telephone  or  telegraph  purposes  in  said  streets,  alleys, 
ways  or  grounds,  except  temporarily  when  necessary  in 
the  construction  of  said  tunnels. 
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Said  grant  can  only  be  made  upon  such  terms  and 
conditions  as  are  agreed  upon  by  the  council  of  the  city 
and  Ihe  company;  and  said  grants  shall  provide  for  its 
acceptance  by  such  union  depot  and  terminal  company 
within  the  time  to  be  fixed  by  the  council  of  the  mpnici- 
paJity. 

Cited  :  Winlon  Place  v.  Railway,  17  O.  C.  D.  607,  3  O.  I-  R. 
178;  Mannington  v.  Railway,  183  Fed.  133.  16  O.  F.  D.  552.  8  O.  L. 
R.  4ol  (for  case  in  state  courts,  see  Mannington  v.  RaJIwav,  9  0. 
N.  P.  (N.  S.)  641,  20  O.  D.  (N.  P.)  468). 

A  union  depot  company,  organized  under  this  chapter,  may 
gram  to  a  transfer  company  the  exclusive  right  to  use  a  desig- 
nated portion  of  its  depot  ground?  for  the  purpose  of  standiiis 
theron  its  hacks  and  vehicles,  and  of  soliciting  thereon  the  patron- 
age of  incoming  passengers  -  and  a  rule  of  said  depot  company 
excluding  therefrom  all  others  engaged  in  a  like  business,  except 
for  the  purpose  of  delivering  passengers  or  of  receiving  passen- 
gers who  shall  have  previously  employed  them,  is  a  reasonable 
rule,  and  may  be  enforced  so  long  as  said  transfer  companj;  pro- 
vides and  furnishes  at  siich  depot  adequate  accommodations  in  the 
way  of  vehicles  lo  meet  the  reasonable  requirements  of  the  travel- 
ing public,  and  shall  make  no  greater  charge  for  its  service  in 
carrying  passengers  and  baggage  to  and  from  such  station  than 
is  made  or  may  be  permitted  to  be  made  by  others  for  tike  serv- 
ices: State,  ex  rel.,  v.  Depot  Co.,  71  O.  S,  379;  see,  to  same 
effect,  Snyder  v.  Depot  Co.,  19  O.  C.  C,  368,  10  O.  C.  D.  645 
(on  appeal  from  Snyder  v.  Depot  Co,,  7  O.  N.  P.  64,  9  O.  D. 
(N.  P.)   63;  State  v.  Brown,  7  O.  N.  P.  133.  10  O.  D.   (N.  P.)  28. 

A  municipal  corporation  may  enact  an  ordinance  prohibiting 
hackmen  and  drivers  soliciting  business  on  the  grounds  of  a 
railway  depot:  Moerder  v.  Fremont,  19  O.  C.  C.  394,  10  O.  C.  D. 
601. 

A  n 
company : 
O.  C  D.  1 

>  Section  9164.     The  president  of  each  railroad  com- 

pany, which  enters  into  such  arrangement  shall,  ex  officio, 
be  a  director  in  the  union  company,  unless  the  board  of  di- 
rectors of  such  company  appoints  some  other  person  as 
director;  or  when  such  union  depot  and  terminal  compa- 
nies are  organized  by  any  number  of  persons,  not  less  than 
five,  the  board  of  drectors  of  such  companies  shall  be 
elected  by  the  stockholders.  All  questions  which  affect 
the  pecuniary  liabilities  and  expenditures,  the  election  of 
officers,  appointment  of  agents  and  employes,  shall  be  regu- 
lated by  the  by-laws,  rules  and  regulations  of  such  com- 
panies, which  shall  not  be  inconsistent  with  the  charter  of 
the  company  and  the  general  laws  of  the  state.  The  board 
shall  keep  a  record  of  its  proceedings  which  shall  be  open 
to  the  inspection  of  the  stockholders. 

,  Section  9165.     The  board  may  pass  by-laws,  rules,  and 

regulations  for  its  government,  not  inconsistent  with  the 
charters  of  the  companies  and  for  the  regulation  of  the 
depot,  depot  grounds,  and  the  business  thereof.  It  shall  ap- 
point such  officers  and  agents  as  are  necessary;  and  adopt, 
and  post  conspicuously  in  the  passenger  depot,  such  rules  [  ^ 
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and  regulations  as  will  control  the  conduct  of  all  runners, 
solicitors,  hackrnen,  and  drivers  of  vehicles.     (R.  S.  Sec. 

3450-) 

See  G,  C.  9163. 

Section  9166.  Tlie  officers  and  agents  of  the  company  Authsri 
shall  have  the  same  authority  to  arrest  and  bring  to  justice  "*  '"^ 
pickpockets,  thieves,  and  persons  who  violate  the  public 
peace,  or  who  violate  any  rules  and  regulations  so  posted, 
and  persons  who  commit  crimes  and  misdemeanors  on  the 
depot  grounds,  as  by  law  constables  possess  within  their 
respective  townships.     (R.  S.  Sec.  3450.) 

Sectio.v  Q167.     The  company  controlling  and  operating  LUbUitj 
such  union  depot  and  terminal  property  shall  be  liable  to  "•"W 
the  public  and  persons  who  contract  with  such  company, 
for  all  contracts  made  and  damages  caused  by  it,  and  for 
all  damages,  costs,  and  expenses  which  arise  from,  the  fault 
or  neglect  of  its  officers  and  employees. 

Section  9168.  All  laws  for  the  protection  of  railroads  Cemin 
and  their  property,  and  relating  to  or  enforcing  the  duties  fo''c™, 
and  obligations  of  officers,  agents,  and  employes  of  railroad 
companies  to  the  public  and  to  railroad  companies,  or  to 
either,  shall  be  applicable  to  the  railroad  tracks,  property, 
officers,  agents,  and  employes  of  such  union  company.  (R 
S.  Sec.  :^452-) 

SncTiox  9169.  Any  such  company  may  borrow  money  Mongat 
for  the  purpose  of  raising  means  to  carry  out  the  powers 
conferred  by  the  law  authorizing  the  incorporation  of 
union  depots,  without  reference  to  the  amount  of  stock 
of  such  company,  and  also  issue  coupon  or  other  bonds 
payable  to  bearer,  bearing  interest  not  exceeding  the  high- 
est contract  rate  of  interest  allowable  in  this  state  at  the 
time,  to  be  payable  semi-annually ;  it  also  may  mortgage 
its  franchises,  property  and  revenues  of  every  kind,  then 
owned  or  subsequently  acquired,  to  secure  the  payment  of 
such  loan  and  interest,  or  of  such  bonds  and  interest;  the 
stockholders  thereof  may  guarantee  the  payment  of  any 
notes  or  bonds  the  company  lawfully  issues,  and  it  may 
dispose  of  the  same  at  such  rate  of  premium  or  discount 
as  the  directors  deem  best  for  its  interests,  and  it  shall 
be  sufficient  to  record  any  such  mortgage  securing  such 
loan  or  bonds  in  the  real  estate  records  of  the  county  where 
the  depot  and  tracks  are  constructed. 
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Section  9169-1.  Any  five  or  more  persons,  the  major- 
ity of  whom  are  citizens  of  the  state  of  Ohio,  may  become  a 
body  corporate  for  the  purpose  of  constructing,  maintain- 
ing and  operating  union  electric  interurban  terminals  and 
depots  and  connecting  tracks.  Such  companies  ~may  be 
organized  in  the  manner  provided  by  law  for  the  creation 
of  corporations  generally. 

Section  9169-2.  Such  ccMnpanies  shall  have  power  to 
appropriate  private  lands  for  the  purpose  of  connecting 
their  main  tracks,  terminals  and  depots  with  their  own  and 
the  tracks  of  any  other  interurban  electric  railway  company  ; 
for  acquiring  depot  sites;  for  the  construction  of  main 
track  to  avoid  dangerous  or  difficult  cur^'es  or  grades  or 
unsafe  or  unsubstantial  grounds  or  founrlations,  or  to  ex- 
tend or  shorten  their  railway  lines.  The  power  to  appro- 
priate property  herein  provided  for,  shall  be  exercised  in 
the  manner  provided  for  the  exercise  of  such  power  by 
railroad  companies. 

Section  9169-3.  Such  companies  shall  have  power  to 
receive  grants  from  the  council  of  a  municipality  for  the  use 
of  its  streets  or  alleys  upon  the  same  terms  as  street  rail- 
ways and  said  grant  shall  continue  as  long  as  the  grants 
and  renewal  or  reletting  thereof  to  any  intenirban  or  street 
railway  connecting  with  the  same;  to  construct,  maintain 
and  operate  railway  lines  upon  the  streets  or  alleys  of  a 
municipality  to  connect  its  depot  with  other  street  or  inter- 
url^n  railways;  to  build,  keep,  maintain  and  operate  union 
electric  interurban  terminals  and  depots  for  electric  cars 
and  trains;  to  contract  for  the  use  of  their  tracks  for 
the  operation  of  the  cars  of  any  interurban.  street  or  other 
electric  railway  company  and  for  furnishing  them  terminal 
depot  facilities;  and  any  interurban,  street  or  other  elec- 
tric railway  company  shall  have  power  to  contract  with 
such  union  interurban  terminal  and  depot  ccanpany  for 
the  use  of  their  tracks  and  for  terminal  depot  facilities. 

Section  9169-4.  All  charges  made  by  such  union  inter- 
urban and  depot  companies  for  the  use  of  their  tracks  and 
terminal  depot  facilities  shall  be  on  the  same  basis  against 
each  company  and  no  preference  in  charges  shall  be  given 
one  company  over  another. 
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111  no  event  shall  such  union  intenirban  terminal  and 
depot  company  charge  any  intern rban  street,  or  other 
electric  railway  company,  for  the  use  of  the  passenger  ter- 
minal station  to  exceed  one  cent  for  each  passenger  hauled 
by  such  companies  within  the  municipal  limits. 

Sectio.v  9169-5.  Such  company  may  borrow  money  Power  t< 
for  the  purpose  of  raising  means  to  carry  out  the  powers  "*  ""* 
conferred  upon  it  by  law  without  reference  to  its  capital 
stock,  and  issue  its  notes  or  coupon  or  registered  bonds 
therefor,  bearing  any  rate  of  interest  authorized  by  law, 
and  secure  the  payment  of  the  same  by  a  mortgage  of  its 
real  or  personal  property,  or  both. 
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Compeniaiion   onlj'   tot  dama 
May  conslruet  Tines  any  pbci 


SvATios  9170.  A  magnelic  tel^raph  company  may 
construct  telegraph  lines,  from  point  to  point,  along  and 
ni>oii  any  public  road  by  the  erection  of  the  necessary  fix- 
tures, including  posts,  piers  and  abutments  necessary  for 
the  wires;  but  shall  not  incon»node  the  public  in  the  use 
thereof.     (R.  S.  Sec.  3454.) 


I.     Applied,    cited,    construed,       IV.     Use  of  public  streets, 
referred  to,  etc,  A.    Extent  and  source 

II.    Ftiblic  control.  right. 

III.    Discrimination.  B.    As     additional     se 

tude. 


I.     .■\ppiJED,   Cited,   Const 


,  Referheo  1 


,  Etc. 


Railway  v,  Lifiht  &  Fiiwer  Co.,  10  0.  C.  C.  .531,  4  O.  C.  D.  43 
(reversed,  willioiil  report.  Light  &  Pcuver  Co,  v.  Railway,  51  O.  S. 
(i;W)  :  State  V.  Telephone  Co..  11  O.  C.  C  uo.  T,  O.  C,  D,  311;  Tele- 
phone Oi.  V.  Cc.lvimbus  Grove.  S  O.  C.  C.  (N.  S.)  81.  18  O.  C.  D. 
i:)l ;  Elvria  v.  Traction  Co.,  8  O.  \.  P.  f  N.  S.)  ai,  19  O.  D.  (N.  P.) 
204 ;  Tdeplione  Co.  v.  Parmeiiter,  8  O.  N.  P.  (N.  S-)  147.  19  O.  D. 
(N.  P.)  471;  Cd-.imlnis  v.  Telephone  Co..  10  O.  N.  P.  (N.  S.)  433, 
21  O-  D,  (N.  P.l  27;!;  Telephone  Co.  v.  Telephone  Co.,  16  O.  F.  D. 
:i7fi,  171  Fed.  130. 


II 


l!y  ihe  iiroi-isiiii.s  of  thi';  chapter  (see  G.  C.  £H82>  each  com- 
pany operating  a  line  or  sysleni  of  telephones  in  this  stale  is  re- 
quired to  receive  dispatches  from  and  for  telegraph  and  other 
companies  without  discrimination:  Slate,  ex  rel..  v.  Telephone  Co., 
3G  0.  S.  29G. 

The  nse  of  patented  property,  like  other  species   of  property, 
when  devoted   to  piiMic  use,  i*  subject  to  control  by  state  legisla- 
tion, where  ihe  exi^encic,';  of  the  public  welfare  require  il 
ex  rel.,  v.  Telephone  Co.,  36  O.  S.  29G. 
(714) 
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In  a  proceeding  instituted  in  the  probate  court  by  a  magnetic 
telegraph  company,  under  the  provisions  of  G,  C.  9172,  et  seq.,  for 
Um  purpose  of  appropriating  to  its  use  a  part  of  the  right  of  way 
of  a  railroad  company,  organized  under  the  laws  of  Ohio,  it  is 
necessary  and  jurisdictional  for  that  court  to  hear  and  determine, 
and  so  enter  of  record,  that  the  easement  sought  to  be  appropriated 
by  such  telegraph  company  will  not  in  any  material  degree  inter- 
fere with  the  practical  uses  to  which  the  railroad  company  is 
authorized  to  pnt  such  right  of  way.  The  burden  of  proof  to 
establi<!h  that  fact  is  upon  the  telegraph  company,  and,  until  the 
court  has  so  determined,  it  is  without  jurisdiction  to  order  an 
appropriation  and  impanel  a  jury  for  the  aiisessment  of  compensa- 
tion to  the  railroad  company.  When  the  necessary  preliminary  facts 
are  found  as  prescribed  by  the  statute,  and  the  case  proceeds  to  an 
inquiry  as  to  the  compensation  due  the  railroad  company,  the 
measure  of  compensation  is  the  amount  of  decrease  in  the  value  of 
the  use  of  the  right  of  way  for  railroad  purposes  which  will  result 
from  the  easement  appropriated  and  used  by  the  telegraph  companv ; 
Railway  v.  Telegraph  Co.,  68  0.  S.  306  (for  opinion  below,  see 
Telegraph  Co.  v.  Railway,  8  0.  N   P.  131,  H  0.  D.  (N.  P.)  52). 

Ill,      DtSCRtMISATION. 

A  contract  between  a  telephone  company  and  the  owner  of 
telephone  instruments,  to  the  effect  that  in  the  use  of  such  instru- 
ments by  the  company,  discrimination  shall  be  made  as  between 
telegraph  companies,  is  void  as  against  public  policy,  as  declared  by 
the  statute:     State,  ex  re!,,  v.  Telephone  Co.,  3fi  0.  S,  2!W, 

For  the  duty  of  a  telegraph  company  to  receive  and  forward 
messages   without   discrimination,   see,   also,   G,   C.   9183  and   9185. 

IV.    Use  of  Pum.ic   SrseETS, 

.\,  Extent  and  Source  of  Right,  In  an  action  brought  in  the 
probate  court  by  a  telephone  company  against  a  city,  asking  that  the 
court  direct  in  what  mode  plaintiff  may  construct  its  telephone  line 
along  the  streets  of  such  city,  it  is  incumbent  upon  the  company,  as 
an  incident  to  action  bv  the  court  in  its  favor,  to  prove  its  incor- 
poration according  to  law,  including  the  due  and  legal  election  of 
directors ;  and,  upon  a  pica  of  the  general  issue  by  the  defendant, 
the  burden  is  upon  the 'company  to  establish  such  claim:  Tele- 
phone Co,  V.  Cincinnati.  7,1  O,  S,  M  ("affirming  Telephone  Co.  v. 
Cincinnati.  5  O.  C.  C.  (N,  S,)  411.  17  O.  C,  D,  aS-V  which  affirmed 
Cincinnati  v.  Telephone  Co.,  2  0.  N,  P,  (N,  S.I  349.  15  O,  D, 
(N.  P.)  43,  which  reversed  Telephone  Co.  v,  Cincinnati,  2  O,  N,  P, 
(N,  S,)   51), 

A  petition  in  a  ca^e  which  shows  no  specific  questions  of  dif- 
ference between  the  corporation  and  the  municipal  authorities,  but 
allcRes  only  in  that  behalf  that  they  have  failed  to  agree  on  the 
mode  of  use  of  the  streets,  and  prays  for  a  general  judgment 
directing  in  what  mode  the  plaintiff  may  construct  its  telephone 
lines  along  the  streets,  does  not  stale  facts  justifying  any  order 
or  judgment  in  its  favor  :  Telephone  Co.  v.  Cincinnati,  73  O,  S.  .64 
^affirming  Telephone  Co,  v.  Cincinnati.  5  O,  C.  C.  (N,  S.)  411.  17 
O.  C,  D.  .385.  which  affirmed  Cincinnati  v.  Telephone  Co.,  2  O,  N.  P. 
(N,  S.1  34f>  15  O,  D,  (N.  P.l  4-3,  which  reversed  Telephone  Co. 
V.  Cincinnati.  2  O,  N.  P.  (N.  S.)  51), 

The  statutes  of  Ohio  do  not  confer  power  on  the  probate 
court  to  grant  to  a  telephone  company  the  right  to  put  its  wires  and 
apparatus  in  conduitt  under  the  streets  of  a  city  in  the  ab.eence  of 
consent  bv  the  municipal  authorities:  Telephone  Co,  v,  Cincinnati, 
73  O,  S,  fi4  faffirmin?  Telephone  Co,  v.  Cincinnati,  5  0,  C.  C.  fN, 
S,)  411,  17  O.  C.  D.  385.  which  affirmed.  Cincinnati  v.  Telephone 
Co..  2  O,  N,  P.  fN,  S,l  34n,  l-i  O,  D,  fN,  P.)  43,  which  re- 
versed Telephone  Co,  v,  Cincinnati,  2  O,  N,  P.  (N,  S.)  51). 

In  a  proceeding  instituted  in  the  probate  court  by  a  telephone 
company,  under  the  provisions  of  G.  C.  9178,  et  seq,,  which  author- 
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izes  and  requires  the  court  to  direct  in  what  mode  such  telephone 
company  may  construct  its  lines  along  the  streel^,  alleys,  and  other 
public  ways  of  a  city  or  villaiie,  the  court  has  no  jitrisdiction,  as  a 
part  of  its  order,  lo  presenile  or  determine  the  rates  to  be  charged 
citizens  of  the  municipality  for  the  use  of  the  telephones,  and  so 
much  of  the  order  as  undertakes  to  determine  such  rates  is  void 
for  want  of  jurisdiction:  State,  ex  re).,  v.  Telephone  Co.,  72 
O.  S.  60. 

In  an  action  in  quo  warranto  to  oust  the  telephone  company 
from  ihe  use  of  the  streets,  alleys  and  other  public  ways  in  the 
mode  directed  by  the  probate  court,  on  the  ground  that  such  com- 
pany has  established  rates  for  the  use  of  its  telephones  exccedini{ 
those  prescribed  by  the  court,  on  the  application  of  the  company, 
the  latter  is  not  estopped  from  questioning  and  denying  the  iurisdic- 
(ion  of  that  court  to  prescribe  the  former  or  any  rates:  State,  ex 
rel.,  V.  Telephone  Co..  72  O.  S.  (50. 

Telephone  companies  organized  in  this  'tate  obtain  power  to 
construct  their  lines  alongi  the  streets  and  public  ways  of  municipal 
corporations  from  the  state  by  virtue  of  this  and  the  following 
sections,  and  not  from  the  municipal  authorities.  The  latter  have 
the  power,  nndcr  G,  C.  HITS,  to  agree  with  such  companies  as  to  the 
mode  of  use,  and  upon  compensation  for  such  use.  but  not  beyond 
what  may  be  necessary  to  restore  the  streets  to  former  state  of 
usefulness.  They  have  not  power  to  exact  or  receive  com- 
pensation by  way  nf  free  telephone  service  for  themselves  or  for 
citizens,  or  to  fix  r.itcs  for  telephone  charges.  Where  such  power 
to  so  obtain  free  service  and  fix  rates  is  attempted  to  be  exercised 
by  the  passage  nf  an  ordinance  incorporating:  such  provisions,  the 
company  will  not  he  required  to  adhere  to  them  by  a  court  of  equity 
by  mandatory  injunction,  eien  though  it  be  shown  that  the  rates 
agreed  upon  and  incorporated  in  the  ordinance  were  so  fixed  at  the 
solicitation  of  the  company,  and  that  the  company  thereby  obtained 
a  benefit  which  it  would  not  have  otherwise  obtained  in  a  mode 
of  use  of  the  streets  more  beneficial  to  it  and  more  inconvenient  to 
the  public :     Farmer  v.  Telephone  Co..  72  0,  S.  526. 

By  virtue  of  G.  C.  fllTfi  the  probate  court  mav  direct  the 
method  of  cnu^lructiou  of  telecraph  hues  alontc  public  streets  in 
case  the  municipal  corporation  and  the  telegraph  company  can  not 
agree  thereon:  Zanesville  v.  Teleirraph  Co..  di  O.  S.  fi7  (reversing. 
on  re-hearing,  Zanesville  v.  Tclegranli  Co..  (53  O.  S.  442V 

The  power  of  a  telegraph  company  to  make  use  of  public 
streets  is  derived  from  the  state  directiv  or  indirectlv.  and  not  from 
the  municipal  corporation :  State,  ex  rel.  v.  Telephone  Co.,  72  O. 
S.  60:  Farmer  v.  Telephone  Co..  72  O.  S.  .136:  see.  to  same  efTect, 
Maeklin  v.  Telephone  Co.,  1  O.  C   C,   fN.  S.t  373,  14  O.  C.  D.  44R. 

That  a  probate  court  may  direct  whether  the  wires  be  carried 
on  the  poles  above  ground  or  in  an  undergroimd  conduit,  see 
Telephone  Co,  v.  Chagrin  Falls,  1  O.  N.  P.  (N.  S.)  534,  H  O  D. 
(N,  P.)   4-i!l. 

The  municipal  corporation  has  the  power  to  determine  whether 
the  W'ire  shall  be  carried  on  poles  or  in  conduits :  Auerbach  v 
Telegraph  Co..  7  O.  N,  P.  KVi.  0  O  D,  (N.  P.)  389. 

If  a  telegraph  or  telephone  company  neijligently  places  a  pole 
hy  the  siile  of  n  public  highway,  where  it  obstructs  public  travel,  it 
is  liable  for  injurv  caused  therehv  in  the  absence  of  contributory 
negligence :     Monahan   v.   Telephone   Co.,  7   0    N.   P.   115,  9  O    D 

(s.  P.)  5:12, 

A  corporation  which  has  received  from  the  council  a  grant  of 
a  rieht  to  erect  poles  and  siring  wires  thereon,  may  use  them  in 
the  business  of  salvage  nolifioation  which  involves  in  its  transaction 
telegraph  and  (elciibone  'i'jnals   nn!v;     Newman  v.  -Avondale.  1   O. 

n.  (N.  P.)  356.  m  Bull  12:1. 

A  telegraph  coiiiponv  is  authorij:e<.  ... 

along  anv  public  road.     See  G.  C.  SlflO:     Denvei 
8  O.  N.  P.  666,  10  O.  D.  (N.  P.)  273. 
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That  a  grant  of  power  from  the  general  telegraph  company  can 
not  authorize  a  teltgraph  company  (o  strmi;  wires  on  public  streets. 
See  Telegraph  Co.  v.  Toledo.  44  Bull.  238. 

Power  lo  appropriate  land  (G.  C.  9172)  is  conferred  upon 
Ohio  corporations  only :  Telegraph  Co.  v.  Railway,  94  Fed.  234, 
10  0.  F.  D,  94. 

B.  As  Additional  Servitude.  The  erection  of  poles  in  a 
street  hy  a  private  corporation  is  an  additional  servitude ;  and  the 
properly  owner  rnay  enjoin  such  erection  until  compensation  is 
made  lo  him,  even  if  the  municipal  corporation  has  given  its 
consent  thereto :     Callen  v,  Liijht  Co.,  68  O.  S,   168, 

That  telegraph  or  telechonc  poles  ponstitiue  additional  servi- 
tude, see,  also.  Smith  v.  Telegraph  Co..  2  0.  C.  C,  259,  1  0.  C  D. 
475. 

Contra:  Auorbarh  v.  Telephone  Co.,  7  0.  N.  P.  633,  9  0.  D. 
(N,  P.)  389. 

The  simple  fact  that  the  land  owner  did  not,  at  the  time  the 
telegraph  line  was  built,  although  aware  of  the  purpose  to  build, 
object  and  prevent  its  construction  by  injunction  proceedings,  will 
not  estop  him.  after  the  expiration  of  ten  years  from  the  date  of 
such  construction,  from  asserting  his  property  interest  in  the  high- 
way and  in  the  trees  growing  upon  and  in  front  of  his  premises : 
Daily  v.  State,  51   0,  S.  348, 

An  owner  of  land  adjoining  a  nublic  highway,  whose  title  ex- 
tends to  the  center  of  the  road,  who  has  cultivated  shade  trees, 
planted  partly  on  his  own  land  and  partly  in  the  line  of  the  highway 
within  the  hounds  of  his  deed,  has  a  nrnperty  interest  in  such  trees 
and  the  right  to  their  enjovment.  ';itbject  only  to  the  inconvenience 
of  public  travel:    Daily  v.  State.  51  O.  S.  348. 

The  legislature  may  authorize  the  construction  of  a  telegraph 
line  by  a  telegraph  company  upon  a  public  highway,  in  such  man- 
ner as  not  to  incommode  the  public  in  the  use  of  such  highway,  but 
authority  so  given  does  not  empower  each  company  to  injure  the 
property  of  an  adjoinina  land  owner,  nor  to  appropriate  any  of  his 
property  rights  in  the  lii'iliw:iy.  except  upon  the  condition  that  com- 
pensation be  first  mi\''e.  N'or  is  warrant  iriven  to  Injure  such  prop- 
erty, nor  to  appropriate  such  property  rights  without  compensation. 
bv  the  act  of  congress  of  Jiilv  24.  1866,  known  as  5263,  et  seq.,  of 
the  Revised  Statutes  of  the  United  States :  Daily  v.  Stale,  51  0.  S. 
348. 

The  property  right  of  an  owner  in  trees  thus  cultivated  by 
him  is  a  proper  subject  of  legislation  for  its  orotectton.  And  one 
who,  having  knowledge  of  the  rights  of  such  land  owner  in  the 
trees  proceeds,  against  the  nrotest  of  such  owner,  heedlessly,  redt- 
lesslv  and  carelessly,  to  inji're  them,  may  be  tiroseculed  under  G.  C. 
12400  for  a  wrongful  injurv  to  property:  Dailv  v.  State,  51  0.  S. 
348.  ■  ' 

The  placing  bv  a  nrivale  lighting  company  of  poles  at  the 
curb  in  a  street  and  strineing  thereon  of  electric  light  cable  lines 
and  wires  for  the  purpose  of  furnishing  light  and  energy  to  private 
takers,  is  a  diversinn  of  the  street  from  the  purposes  to  which 
it  was  dedicated,  and  is  a  takine  nf  the  property  of  abutting  owners 
within  the  meanitie  of  Nn,  IP  of  the  bill  of  rights.  And  such 
placing  of  poles,  lines  and  wires  is  none  the  less  an  unauthorized 
taking,  even  thoi'ch  it  he  consented  lo  bv  the  city  anlhorilies : 
Callen  v.  Light  Co..  fifi  O,  S.  IR6. 

Where  it  apnears  that  the  acts  of  the  liprhting  company  in  so 
placing  its  poles,  lines  and  wires  were  done  without  the  knowledge 
or  consent  of  the  lot  owner,  and  that  their  maintenance  will  work 
injury  to  his  property,  apnreciahle  in  character  and  amount,  such 
owner  has  a  right  to  an  injunction  against  such  maintenance  and  an 
order  for  removal :     Callen  v.  Light  Co,.  66  O.  S,  166, 

Tn  an  action  aiiainst  a  telegranh  company  by  the  owner  of  a 
farm  for  the  wron-jfiil  cultina  of  shade  trees  growing  along  a 
hiThw.iv  which  passes  through  it.  an  oral  license  from  a  tenant 
not  ai'thorired  to  give  it,  if  acted  uoon  in  good  faith,  and  the  in- 
structions of  the  company  to  its  servants  with  respect  to  the  manner 
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of  trimming  trees  along  its  line,  if  given  in  good  faith,  are  com- 
petent to  defeat  or  mitigate  the  recovery  of  exemplary  damages, 
though  not  competent  to  prevent  the  recovery  of  full  compensation; 
Telegraph  Co.  v.  Smith,  64  O,   S,  106. 

That  the  failure  of  an  owner  to  object  while  poles  have  been 
erected  and  a  number  of  wires  have  been  strnnj  for  a  period  of 
eight  years,  will  prevent  him  from  bringing  a  suit  in  equity  to 
preven'l  another  telegraph  companv  placing  wires  upon  such  poles, 
see  Wirth  v.  Telegraph  Co.,  7  O.  C.  C.  2»0,  4  O.  C.  D.  601. 

If  a  teleprraph  company  constructs  a  iine  along  a  public  high- 
way while  a  suit  is  pending  to  enjoin  such  construction,  equity  will 
require  such  line  to  he  removed :  Smith  v.  Telegraph  Co.,  2  O.  C 
C.  2m.  1  0.  C.  D.  475 :  see,  also.  Callen  v.  Light  Co..  66  O.  S.  166. 

That  telegraph  and  telephone  poles  can  not  be  erected  without 
(he  consent  of  the  abntting  property  owner,  or  without  making 
compensation  to  him  therefor,  see,  also.  McLean  v.  Light  Co,,  8 
Dec.  Rep.  619.  9  Bull.  65. 

The  dominant  purpose  for  which  streets  in  a  municipality  are 
dedicated  and  opened,  is  to  facilitate  public  (ravel  and  transporta- 
tion, and  in  that  view,  new  and  improved  modes  of  conveyance  by 
street  railways  are  by  law  authorized  to  be  constructed,  and  a  fran- 
chi.^e  granted  to  a  telephone  company  of  constructing  and  operating 
its  lines  along  and  upon  such  streets,  is  subordinate  to  the  rights 
of  the  public  in  the  streets  for  the  purposes  of  travel  and  trans- 
portation: Railwav  v  Telegraph  Ass'n,,  48  O.  S.  330  f reversing 
Railway  v.  Telegraph  .Ass'n.."ll  Dec.  Rep,  lOfi,  24  Bidl.  4711. 

The  fact  that  a  telephone  company  acquired  and  entered  upon 
the  exercise  of  a  francliise  (o  erect  and  maintain  its  telephone  poles 
and  wires  upon  the  streets  of  a  city,  prior  to  the  operation  of  an 
electric  railway  thereon,  will  not  give  the  telephone  company,  in  the 
use  of  the  streets,  a  right  paramount  to  the  easement  of  the  public 
to  adopt  iind  use  the  best  and  most  approved  mod^  of  travel  there- 
on; and  if  the  operation  of  the  street  railway  by  electricity  as  the 
motive  power  tends  to  disturb  the  working  of  the  telephone  system, 
the  remedy  of  the  telephone  company  will  be  to  readjust  its 
methods  to  meet  the  conditions  created  by  the  introduction  of  elec- 
tro motive  power  upon  the  street  railway :  Railwav  v.  Telegraph 
A=s'n.,  4R  O.  S  -100  freversing  Railwav  v.  Telegraph 'Ass'n..  11  Dec. 
Rep.   106,  24   Bull.  471). 

Where  a  telephone  company  under  authority  derived  from  the 
statute,  places  its  poles  and  wires  in  the  streets  of  a  municipality, 
and.  in  order  to  make  a  complete  electric  circuit  for  the  trans- 
mission of  telephone  messages,  uses  the  earth,  or  what  is  known  as 
the  "ground  circuit"  for  a  return  current  of  electricity;  and,  where 
an  electric  street  railw.iv  afterwards  constructed  upon  the  same 
streets,  is  operated  with  the  "single  trolley  overhead  system."  so- 
called,  of  which  the  ground  circuit  is  a  constituent  part,  if  the  use 
of  the  ground  circuit  in  the  operation  of  the  street  railway  inter- 
feres with  telephone  communication,  the  telephone  company,  as 
against  the  street  railwav.  will  ttot  have  a  vested  interest  and  ex- 
clusive right  in  and  to  the  use  of  the  ground  circuit  as  a  part  of 
the  telephone  sv.stem:  Railwav  v.  Telegraph  Ass'n,.  48  O.  S.  390 
freversing  Railway  v.  Telegraph  Ass'n.,  11  Dec.  Rep.  106.  24  Bull. 
17n. 

Sec.  Q170-1,  A  magnetic  telegraph  company  may,  sub- 
ject to  such  reasonable  regulations  as  the  commissioners  of 
the  county  may  prescribe,  construct  telegraph  lines  and  fix- 
tures necessarv  for  containing  anH  protecting  them  beneath 
the  surface  of  any  public  highway  outside  the  limits  of  a 
mimicipal  corporation,  but  shall  not  incoimnode  the  pub- 
lic in  the  use  thereof. 
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Section  9i?i.  Such  company  may  construct,  own,  way 
use,  and  maintain  a  line  or  lines  of  magnetic  telegraph,  "[■  ' 
wliether  described  in  its  original  articles  of  incorporation 
or  not,  and  whether  such  line  or  lines  are  wholly  within  or 
partly  beyond  the  hmils  of  this  stale.  It  also  may  join  with 
another  company  or  association  in  conducting,  leasing, 
owning,  using,  or  maintaining  such  line  or  lines,  upon 
terms  agreed  upon  between  the  directors  or  managers  of 
the  respective  companies.  Such  companies  may  own  and 
hold  any  interest  in  snch  line  or  lines,  or  become  lessees 
thereof  on  such  terms  as  ihey  agree  upon.  But  no  such 
company  or  companies  and  the  owner  or  owners  of  rights 
of  way,  shall  contract  for  the  exclusive  use  thereof  for  tele- 
graphic purposes.     (R.  S.  Sec.  3455.) 

Cited:  Farmer  v.  Telephone  Co.,  72  O.  S.  526;  Denver  v. 
Telephone  Co.,  8  O.  N  P.  666,  10  O.  D.  (N.  P.)  3T3 ;  Telephone  Co. 
V.  Parmcnter,  8  O.  N.  P.  (N.  S.)  147,  1!)  O  D,  (N,  P.)  471;  Tele- 
phone Co.  V.  Telephone  Co.,  171.  Fed.   130,  16  O.  R  D,  370. 

A  contract  between  a  telephone  company  and  the  owner  of 
telephone  instriimenls,  to  the  effect  that  in  the  use  of  such  instru- 
ments by  the  company,  discriminations  shall  he  made  as  between 
telegraph  companies,  is  void  as  ag;ainst  public  policy,  as  declared 
by  the  statute :     Stale,  ex  rel.,  v.  Telephone  Co.,  36  O.  S,  296. 

The  fact  that  a  telephone  company  ac(|uircd  and  entered  upon 
the  exercise  of  a  franchise  to  erect  and  maintain  its  telephone  poles 
and  wires  upon  the  streets  of  a  city,  prior  to  the  operation  of  an 
electric  railway  ihcreon.  will  not  give  the  telephone  company,  in 
the  UK  of  the  striTl?.  a  ris;ht  paraniiiunt  to  the  easement  of  the 
public  to  adopt  and  use  the  best  and  most  approved  [node  of  travel 
iheron;  and  if  ihc  operation  of  the  street  railway  by  electricity 
as  tile  moiivf  ]MHcr  tends  to  disturb  the  working  of  the  telephone 
system,  the  remtdy  of  the  telephone  company  will  be,  to  read- 
just its  methods  to  mvel  tlie  condition  created  by  the  introduction 
of  electromotive  power  upon  the  street  railwav:  Railway  v.  Tele- 
graph Assn.,  4S  O.  S.  aPO. 

W-hcre  a  telephone  compiny,  under  authority  derived  from 
the  statute,  place;  its  poles  and  wires  in  the  streets  of  a  munici- 
pality, ami.  In  order  to  nmkc  a  complete  electric  circuit  for  the 
transmission  of  telephonii-  me^isaBtR,  uses  the  earth,  or  what  is 
known  as  the  "ground  circuit"  for  a  return  current  of  electricity; 
and,  where  an  electric  street  railwiy  afterwards  constructed  upon 
.  the  same  streets,  is  operated  with  the  "sinfile  trolley  overhead  sys- 
tem," so  called,  of  which  tlic  ground  circuit  in  the  operation  of 
tlie  street  railwjiy  interferes  with  telephone  communication,  the 
telephone  company,  as  a.i;ain=t  the  street  railway,  -will  not  have  a 
vested  interest  and  exclu.sive  right  in  and  to  the  use  of  the  ground 
circuit  as  a  p;irt  of  the  telephone  system;  Railway  v.  Telegraph 
Assn.,  48  O.  S.  390. 

.-\  contrnct  between  a  telephone  company  engaged  in  operating 
a  local  exchange  and  a  telphone  company  engaged  in  long  distance 
service,  for  the  physical  connection  of  lines  and  interchange  of 
business  for  a  period  of  ninety-nine  years,  where  partly  performed 
and  of  material  hcnelil  to  the  party  seeking  its  avoidance,  and 
where  the  other  party,  n|«in  faith  of  and  in  performance  of  said 
contract,  has  made  tarjie  cxpenililures.  is  hindins:  Telephone  Co.  v. 
Telephone  Co.,  i;i  O,  C,  C,  (X,  S.l  ;U7.  tl  O.  C.  D.  11. 

A  contract  for  exclusive  interchange  of  business  originating; 
on  the  lines  of  the  one  and  destined  to  points  reached  by  the  other 
is  within  the  purview  of  this  section,  and  is  not  obnoxious  to 
public  policv:  Telephone  Co.  v.  Teleph.)ne  Co.,  13  O.  C.  C.  (N.  S.) 
3.37,  -22  O.  C,  D.  17. 

In  an  action  to  determine  the  validity  of  a  contract  between 
two  telephone  companies,  evidence  of  the  condition  of  the  tele- 
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phone  business  within  the  field  in  which  the  companies  were  operat- 
ing is  admissible  for  the  purpose  of  showing  the  tendency  and  effect 
of  the  agreement  which  was  made:  Telephone  Co.  v.  Telephone 
Co,  7  O.  N.  P.  (N.  S.)  425,  19  0.  D.  (N.  P.)  -202. 

Inasmuch  as  combinations  of  telephone  exchanges  and  tele- 
phone lines  arc  necessary  in  order  to  afford  proper  facilities  for 
the  public,  and  the  legislature  has  recognized  this  necessity  by 
provisions  for  mergers  and  combinations  of  such  companies,  a 
contract  between  two  telephone  companies  which  provides  for  an 
exclusive  interchange  of  business  must  be  distinguished  from  con- 
tracts affecting  mergers  of  gas  or  street  railway  companies,  and  is 
not  void  because  of  a  tendency  to  create  a  monopoly  or  subversive 
of  the  public  interest  and  benefit;  and  where  a  system  of  lines 
has  been  built  upon  the  faith  of  such  an  interchange  of  business, 
the  claim  on  the  part  of  the  defendant  company  that  the  con- 
tract is  in  restraint  of  trade  and  should  be  abrogated,  is  not  wdl 
founded;  Telephone  Co.  v.  Telephone  Co.,  7  O.  N.  P.  (N.  S.) 
425,  19  O,  D.  (N.  P.)  202. 

If  a  municipal  corporation  has  granted  ttie  right  to  erect 
poles  and  string  wires  thereon  without  limitation  3s  to  the  nom- 
bcr  of  the  wires,  the  grantee  may  use  such  poles  and  wires  for 
salvage  information,  involving  in  its  transactions  signals  by  tele- 
phone and  telegraph  only,  and  this  right  may  be  transferred  by  the 
gruitee  corporation  lo  a  natural  person  as  its  licensee:  Newman 
V.  Avondale.  1  0.  D.  (N.  P.)  350,  31  Bull.  123. 

Section  9172.  Such  company  may  enter  upon  any 
land,  lield  by  an  individual  or  a  corporation,  acquired  by 
purchase  or  appropriation,  or  in  virtue  of  any  provision  in 
its  charter,  for  the  purpose  of  making  preliminary  examina- 
tions and  surveys,  with  a  view  lo  the  location  and  erection 
of  lines  of  magnetic  telegraph,  and  appropriate  so  much 
thereof  as  is  deemed  necessary  for  the  erection  and  mainte- 
nance of  its  tel^raph  poles,  piers,  abutments,  wires,  and 
other  necessary  fixtures,  stations  and  the  right  of  way  over 
such  lands  and  adjacent  lands  sufficient  to  enable  it  to  con- 
struct and  repair  its  lines.     (R.  S.  Sec,  3456.) 

I.    Applied,  cited,  construed,  IV.    Compensation. 

referred  to,  etc.  I.    Applied,  cited,  construed, 

H.    iRight  of  appropriation.  referred  to,  eta 
Itl.    Right  of  abutting  owners. 

1.  Applied,  Cited,  CoNSnu'ED,  Referhed  to.  Etc. 
State  V.  Telephone  Co,  36  O.  S,  2!)6;  Callcn  v.  Light  Co, 
66  O.  S.  166;  Farmer  v.  Telephone  Co,  T>  0.  S.  526;  Railway  v. 
Light  Co,,  10  O.  C,  C.  531,  4  O.  C,  D.  43 ;  State  v.  Telephone  Co., 
11  0.  C,  C.  55.  5  O,  C-  D.  311;  Railway  v.  Telegraph  Co.,  22  O. 
C.  C.  555,  12  0.  C.  D.  522 ;  Tt-lephone  Co,  v.  Cincinnati,  5  O.  C  C 
(N.  S.)  411,  17  O.  C.  D,  385  (affirmed.  Telephone  Co.  v.  Cincinnati, 
Hi  O.  S.  64) ;  Denver  v.  Telephone  Co..  8  O,  N.  P.  666,  10  O.  D. 
(N.  P.)  273;  Qncinnati  -v.  Telephone  Co.,  2  0.  N.  P.  (N.  S.) 
349,  15  0.  D.  (N.  P.)  43;  Telephone  Co.  v.  Parmenter,  8  O.  N.  P. 
(N.  S.)  147,  19  O.  D.  (N.  P.)  471;  Newman  v  Avondale,  1  O.  D. 
(N,  P.)  356,  31  Bull.  123;  Telephone  Co,  v.  Telephone  Co,  171 
Fed.  130,  16  O.  F.  D.  370. 

11.  Right  of  AppnoPRiAriON. 
The  statutory  provisions  conferring  upon  the  probate  court 
power  to  prescribe  the  method  of  use  of  oublic  streets  and  the  like 
(see  G.  C.  9178)  are  valid  and  constitutional;  Zanesville  v.  Tele- 
phone'Co,  64  O.  S.  67  (reversing  on  rehearing,  Zanesville  v.  Tele- 
phone Co.,  63  O.  S.  442.) 
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In  a  proceeding  instituted  in  tlie  probate  court  by  a.  magnetic 
telegraph  company,  under  the  provisions  of  this  and  the  following 
sections,  for  the  purpose  of  appropriating  to  its  use  a  part  of  the 
right  of  way  of  a  railroad  company  organized  under  the  laws  of 
Ohio,  it  is  necessary  and  jurisdictional  for  thitt  court  1o  hear  and 
determine,  and  so  enter  of  record,  thai  the  easement  sought  to  be 
appropriated  by  such  telegraph  company  will  not  in  any  material 
degree  interfere  with  the  practical  uses  Co  whic^  the  railroad 
company  Js  authorized  lo  put  such  right  o(  way.  The  burden  of 
proof  to  establish  that  fact  is  upon  the  telegraph  company,  and 
until  the  court  has  so  determined,  it  is  without  jurisdiction  to 
order  an  appropriation  and  impanel  a  jury  for  the  assessment  of 
compensation  to  the  railroad  company :  Railway  v.  Telegraph  Co., 
68  O.   S.  806, 

The  former  statute  which  provided  for  the  appointment  of 
appraisers  to  assess  damages  «-as  held  to  be  unconstitutional  by 
reason  of  such  provision,  in  Telephone  Co.  v.  Gush,  14  O.  D.  (N.  P.) 
148, 

Appropriation  proceedings  by  a  telephone  or  telegraph  cor- 
poration against  a  railway  corporation  are  subject  to  the  provisions 
of  this  chapter;  and  the  poles  and  wires  arc  lo  be  removed  when- 
ever the  railway  corporation  has  occasion  to  use  all  of  its  right 
of  way  for  railway  purposes ;  Telegraph  Co.  v.  Railway,  8  O.  N.  P, 
121,  11  O.  D.  (N.  P.)  52. 

The  power  and  rights  conferred  originally  by  this  chapter  on 
telegraph  and  telephone  companies  only  provided  for  the  location 
and  erection  of  lines  of  magnetic  telegraph  and  the  appropriation 
of  as  much  land  as  it  deemed  necessary  for  the  erection  and 
maintenance  of  ils  telegraph  poles,  piers,  abutments,  wires  and 
other  necessary  fixtures :  Columbus  v.  Telephone  Co.,  10  O.  N.  P, 
(N.  S,)  433,  21  0.  D,  (N.  P.)  273. 

This  section  is  to  be  construed  with  G.  C.  9178:  Telephone 
Co.  V.  Zanesville.  20  O.  C.  C.  3^,  10  O.  C.  D,  783  (reversed  in 
Zanesville  v.  Telephone  Co..  03  O,  S.  41-',  hut  affirmed,  on  rehear- 
ing, in  Zanesville  v.  Telephone  Co.,  64  O.  S.  67). 

While  a  telephone  company  may  erect  ils  poles  in  a  street,  it 
must  do  so  in  such  a  way  a.':  not  to  interfere  with  the  use  of  such 
street  by  the  public:  Telephone  Co.  v.  Zanesville,  20  0.  C.  C. 
34.  10  0.  C.  D.  7fi3  (reversed  Zanesville  v.  Telephone  Co.  63  O.  S. 
442.  but  affirmed,  on  rehearing,  in  Zanesville  v.  Telephone  Co., 
64  O.  S.  67). 

III.    Rtchts  of  Abuttinc  Owners. 

A  pole  of  a  telegraph  or  telephone  company  in  a  city  street 
is  an  additional  servitude;  and  the  abutting  property  cnirner  may 
have  its  erection  enjoined  until  compensation  is  made,  or  the  court 
may  reijuire  the  removal  of  such  pole:    Callen  v.  Light  Co.,  66 


47-5. 

If  a  telegraph  or  telephone  pole  has  been  erected  before  com- 
pensation is  made  to  the  abutting  property  owner,  and  he  has  acted 
promptly  to  secure  relief  in  equity,  the  removal  of  such  pole  will 
be  ordered :  Smith  v.  Telegraph  Co..  2  0.  C.  C,  259,  1  O.  C.  D. 
475 ;  see,  to  the  same  effect.  Callen  v.  Light  Co.,  66  O.  S.  166. 

See,  also  G.  C,  9170,  IV,  B  and  C. 

IV.    Compensation. 

In  a  proceeding  instituted  in  the  probate  court  by  a  magnetic 
telegraph  company,  under  the  provisions  of  this  and  the  following 
sections,  for  the  purpose  of  appropriating  lo  its  use  a  part  of  the 
right  of  way  of  a  railroad  company  organized  under  the  laws  of 
Ohio,  it  is  necessary  and  jurisdictional  for  that  court  to  hear  and 
determine,  and  so  enter  of  record,  that  the  easement  sought  to  be 
appropriated  by  such   telegraph  company  will   not  in   any  material 
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degree  interfert  with  the  practical  uses  to  which  the  nilroad  com- 
pany is  authorized  to  put  such  right  of  way.  The  burden  of  proof 
to  establish  that  f.iot  is  upon  iho  telegraph  company,  and  until  the 
court  has  so  determined,  it  is  williout  jurisdiction  to  order  an  ap- 
propriation and  impanel  a  jury  for  the  assessment  of  compensation 
to  the  railroad  company :     Railway  v.  Telegraph  Co.,  68  O.  S.  306. 

Section  9173.  Without  the  consent  oi  the  owner 
thereof,  in  writing,  no  such  company  shall  enter  a  building 
or  edifice,  or  use  or  appropriate  any  part  thereof,  or  erect 
a  telegraph  pole,  pier,  or  abutment  in  a  ysrd  or  inclostire 
within  which  an  edifice  is  situated,  nor,  in  cases  not  herein- 
after provided  for,  erect  a  telegraph  pole,  pier,  abutment, 
wires,  or  other  fixtures,  so  near  to  an  edifice  as  to  occasion 
injury  thereto,  or  risk  of  injury,  in. case  such  pole,  pier,  or 
abutment  be  overthrown,  nor  injure  or  destroy  any  fniit 
or  ornamental  tree.     (R.  S.  Sec.  3457.) 

Applied,  cited,  construed,  referred  to,  etc.:  State  v.  Telephone 
Co.,  3ti  O.  S.  21H5;  Zanesville  v.  Telcplioiie  Co..  64  O.  S.  67  (revers- 
ing, on  rehearing,  Zanesville  v.  Telephone  Co.,  (fl  O.  S.  442); 
Callen  v.  Light  Co.,  66  O.  S.  166;  Railway  v.  Telegraph  Co.,  63  O. 
S.  ;Wli;  Farmer  v.  Telephone  Co,,  72  O.  S.  526;  Railway  v.  Light  Co., 
lU  O.  C.  C.  531,  4  O.  C.  D.  43;  Railway  v.  Telegraph  Co.,  22  O. 
C.  C.  555,  W  O,  C.  D.  52;i ;  Denver  v.  Telephone  Co.,  8  O.  N.  P. 
1)66,  10  O.  D.  (N.  P.)  -^73;  Cincinnati  v.  Telephone  Company,  2 
O.  X.  P.  (N.  S.)  340,  15  O,  D.  (N.  P.)  43;  Telephone  Co.  v.  Par- 
melcr,  8  O.  N.  P.  ( N,  S,)  147,  19  0.  D.  <N.  P.)  471;  Telephone  Co. 
V.  Telephone  Co.,  -Jl  O.  D.  (N.  P.)  241;  Telephone  Co.  v.  Telephone 
Co.,  171  l--ed.  136,  16  O.  F.  D.  370. 

The  erection  of  a  telegraph  or  telephone  pole  in  a  street  or 
highway  is  an  additional  servitude,  for  which  the  abutting  property 
owner  is  entitled  to  compensation :  Callen  v.  Light  Co.,  66  O.  S. 
16li ;  Smith  v,  Tdejjr.iph  Co.,  2  O,  C.  C.  259,  1  O.  C.  D.  475. 

That  a  telephoni:  or  telegraph  company  can  not  appropriate 
property  for  the  purpose  of  distributing  its  wires,  see  Telephone 
Co.  V.  Chagrin  Falls,  1  O.  N.  P.  (N,  S.)  534,  14  O.  D.  (N.  P.)  475. 

That  a  telephone  or  telegraph  company  can  not  appropriate 
property  for  the  purpose  of  distributing  its  wires,  see  Telephone 
Co.  V.  Chargin  Falls,  1  O.  N.  P.  (N.  S.)  534,  14  O.  D.  (N,  P.) 
449. 


Section  9174,  When  lands  sought  to  be  appropriated 
for  lines  of  magnetic  telegraph  are  held  by  a  corporation 
incorporated  imder  a  law  of  this  stale,  whether  by  purchase 
or  in  virtue  of  an  appropriation  authorized  by  its  charter 
or  the  law  of  this  state,  the  right  of  the  company  to  ap- 
propriate the  lands  is  limited  to  such  use  of  them  as  will 
not,  in  a  material  degree,  interfere  with  the  practical  uses 
to  which  the  company  is  authorized  to  put  the  lands  tinder 
ils  charter,  \o  company  shall  erect  poles,  piers,  abutments, 
wires,  or  other  necessary  fixtures,  in  such  close  proximity 
to  another  line  of  magnetic  telegraph  authorized  by  law  to 
be  constructed  as  to  interfere  mechanically  with  its  practical 
working.     (R.  S.  Sec.  3458.) 

Applied,  cited,  construed,  referred  to,  etc.:  State  v.  Tele- 
phone Co.,  36  O.  S.  inci;  Zanesville  v.  Telephone  Co..  64  O.  S.  67 
(reversing,  on   rehearing,  Zanesville  v.   Telephone  Co.,  63  O.   S. 
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442);  Farmer  v.  Telephone  Co.,  72  O.  S.  526;  Railway  v.  Light 
Co.,  10  0.  C.  C,  531,  4  O.  C.  D.  43;  Railway  v.  Telegraph  Co-. 
22  O,  C.  C.  555.  12  0.  C  U.  5t3;  Telephone  Co.  v.  Cincinnati, 
5  O.  C.  C.  (N.  S.)  411.  17  O.  C.  D,  385  (affirmed.  Telephone 
Co.  V.  Cincinnati,  73  0.  S.  64)  ;  Denver  v.  Telephone  Co.,  8  O. 
N.  P.  lieC.  10  O.  D.  (N.  P.)  273;  Cincinnati  v.  Telephone  Co.,  2 
O.  N.  P.  (N'.  S.)  319,  15  O.  D-  (N  P.)  43;  Telephone  Co.  v. 
Pamieter,  8  O.  N.  P.  (N.  S.)  U7.  li»  O.  D.  (N.  P.)  471;  Tele- 
phone Co,  V.  Telmhone  Co.,  21  O.  D.  (N.  P.)  241;  Telephone 
Co.  V.  Telephone  Co.,  171   Fed.  130,  16  O.  F.  D.  370. 

In  a  proceeding  instituted  in  the  probate  court  by  a  magnetic 
telegraph  company,  under  the  provisions  of  this  and  the  follow- 
ing section^  for  the  purpose  of  appropriating  to  its  use  a  part 
of  the  rieht  of  way  of  a  railroad  company  organised  under  tite 
laws  of  Ohio,  it  is  necessary  and  jurisdictional  for  that  court  to 
hear  and  detfrmine,  and  so  enter  of  record,  that  the  easement 
sought  to  be  appropriated  by  such  telegraph  company  will  not  in 
any  malerial  degree  interfere  with  the  practical  uses  to  which  the 
railroad  company  is  authorized  to  put  such  right  of  way.  The 
burden  of  proof  lo  cstiblish  that  fact  is  upon  the  telegraph  com- 
pany, and  until  the  court  has  so  determined,  it  is  without  juris- 
diction to  order  an  appropriation  and  impanel  a  jury  for  the 
assessment  of  compensation  to  the  railroad  company;  Railway  v. 
Telegraph   Co.,  68  0.  S.  3Ufi. 

When  the  necessiry  preliminary  facts  are  found  as  prescribed 
by  the  statute,  and  the  case  proceeds  to  an  inquiry  as  to  the  com- 
pensation due  the  railroad  company,  the  measure  of  compensation 
IS  the  amount  of  decrease  in  the  value  of  the  use  of  the  right  of 
way  tor  railroad  purposes  which  will  result  from  the  easement 
appropriated  and  used  by  the  telegraph  company:  Railway  v. 
Telegraph  Co.,  G8  0.  S,  306. 

That  a  telegraph  or  triephone  company  can  approftriate  a 
part  of  the  right  of  way  of  a  railroad  company  only  until  the 
use  of  such  part  is  ncrcssarv  for  railway  purposes,  see  Telegraph 
Co.  V.  Railway.  8  O.  N.  P.  121,   II  O.  D.   (N.   P.)   52. 

Section  9175.  The  right  of  such  company  to  use 
lands  held  by  a  railroad  company,  for  the  permanent  strtic-  1 
tares  of  such  telegraph,  shall  be  limited  to  land  which  lies 
within  five  feet  of  the  outer  limits  of  the  right  of  way 
thereof,  if  it  is  practicable  to  erect  the  line  within  those 
limits.  When  the  company  seeks  to  appropriate  lands  tliat 
lie  beyond  those  limits,  its  petition  shall  set  forth  facts 
showing  that  it  is  impracticable  to  erect  its  line  within  such 
limits,  and  designate,  either  by  a  survey  and  map,  or  by 
reference  to  monuments,  or-  by  other  means  of  easy  identi- 
fication, the  place  or  places  where  the  company  seeks  to 
establish  the  line.  If  it  be  controverted  by  the  railroad 
company,  the  probate  court  shall  determine  whether  the 
erection  of  the  line  at  the  place  or  places  designated,  in  any 
materia!  degree  will  interfere  with  the  practical  uses  to 
which  such  railroad  company  is  authorized  to  put  the  land. 
If  satisfied  that  it  will  so  interfere,  the  court  shall  reject 
the  petition,  or  require  the  structure  to  be  erected  at  such 
other  place  or  places  as  it  directs.    (R.  S.  Sec.  3459.) 

Applied,  cited,  construed,  referred  to,  etc.:  State  v.  Tele- 
phone Co.,  36  O.  S.  206;  Zanesville  v.  Telegraph  Co.,  64  O,  S. 
67  (reversing,  on  rehearing,  Zanesville  v.  Telephone  Co.,  63  O. 
S.  442);  Railway  v.  Telegraph  Co..  68  0,  S.  306;  Farmer  v. 
Telephone  Co..  72  O,  S.  526;  Railway  v.  Light  Co.,  10  O.  C.  C. 
631,  4  O.  C,  D.  43;  Railway  v.  Telegraph  Co.,  22  O.  C.  C.  555, 


,v  Google 


LAWS  OF  OHIO 

12  O.  C  D.  522;  Telephone  Co.  v.  Cincinnati,  5  0.  C.  C.  (N.  S.) 
411,  17  O.  C.  D.  385  (affirmed,  Telephone  Co.  v.  Qnciniiati,  73 
O.  S.  «);  Cincinnati  v.  Telephone  Co.,  2  O.  N.  P.  (N.  S.)  349, 
15  O.  D.  (N.  P.)  43;  Telrohone  Co.  v.  Pannenter,  8  O.  N.  P. 
(N.  S.  147,  19  O.  D.  (N.  P.)  471;  Telephone  Co.,  v.  Telephone 
Co.,  171  Fed.  130,  16  O.  F.  D.  370. 

In  a  proceeding  instituted  in  a  probate  court  b;  a  magnetic 
telegraph  company,  under  the  provisions  of  this  and  the  follow- 
ing sections,  for  the  purpose  of  appropriating  to  its  use  a  part  of 
the  right  of  way  of  a  railroad  company  organized  under  the  laws 
of  Ohio,  it  is  necessary  and  jurisdictional  for  that  court  to  hear 
and  determine,  and  so  enter  of  record,  that  the  easement  sought 
to  be  appropriated  by  such  telegraph  company  will  not  in  any  ma- 
terial degree  interfere  with  the  practical  uses  to  which  the  rail- 
road company  is  authorized  to  put  such  right  of  way.  The  burden 
of  proof  to  establish  that  fact  is  upon  the  telegraph  company,  and 
until  the  court  has  so  determined,  it  is  without  jurisdiction  to 
order  an  appropriation  and  impanel  a  jury  for  the  assessment  of 
compensalion  to  the  railroad  company :  Railway  v.  Telegraph  Co., 
68  O.  S.  306. 

When  the  necessary  preliminary  facts  are  found  as  pre- 
scribed by  the  statute,  and  the  case  proceeds  to  an  inquiry  as  to 
the  compensation  due  the  railroad  company,  the  measure  of  com- 
pensation is  the  amount  of  decrease  in  the  value  of  the  use  of 
the  right  of  way  for  railroad  purposes  which  will  result  from  the 
easement  appropriated  and  u.'ied  by  the  telegraph  company :  Rail' 
way  V.  Telegraph  Co..  68  O.  S.  306. 

For  the  extent  to  which  a  telegraph  or  telephone  corpora- 
tion may  appropriate  the  right  of  way  of  a  railway  corporation, 
see  Telegraph  Co.  v.  Railway,  8  0.  N.  P.  121,  11  O.  D.  (N.  P.) 
52. 

Section  9176.  Nothing  in  this  chapter  shall  be  con- 
strued to  authorize  any  company  to  appropriate  the  use  of 
the  track  or  rolling  stock  of  a  railroad  company  for  trans- 
porting poles,  materials,  or  the  employes  of  such  telegraph 
company,  or  for  any  other  purpose.     (R.  S.  Sec.  3459.) 

Cited:  State  v.  Telephone  Co.,  3«  O.  S,  296;_  Zanesville 
v.  Telegraph  Co.,  64  O.  S,  67  (reversing,  on  rehearing,  Zanes- 
ville  V.  Telephone  Co..  63  O,  S.  442)  ;  Railway  v.  Telegraph  Co., 
68  0.  S.  306;  Farmer  v.  Telephone  Co.,  72  O,  S.  526;  Railway  t. 
Light  Co..  10  O.  C.  C,  531.  4  0.  C.  D.  48;  Railway  v.  Telegraph 
Co..  22  0.  C.  C.  555,  12  O.  C.  D.  522;  Telephone  Co.  v.  Gncm- 
nati,  5  O.  C.  C.  (N.  S.)  411,  17  O.  C  D.  385  (affirmed.  Telephone 
Co..  V.  Cincinnati,  73  O.  S.  64) ;  Cincinnati  v.  Telephone  Co.,  2 
O.  N.  P,  (N.  S.)  349,  15  O.  D.  (N.  P.)  43:  Telephone  Co.,  v. 
Parmenter,  R  0.  N.  P,  (N.  S.)  147;  19  0.  D.  <N.  P.)  471 ;  Telephone 
Co,  V-  Telephone  Co.,  171  Fed.  130,  16  O.  F.  D,  370. 

Land  itIdji  Section  9177.     Proceedings  to  appropriate  lands   to 

the  use  of  such  a  company,  against  a  defendant  whose  ad- 
joining or  continuous  lands  lie  in  more  than  one  county, 
may  be  instituted  in  any  county  in  which  any  part  of  the 
lands  He,  and  the  damages  shall  be  assessed,  in  one  pro- 
ceeding, in  respect  of  all  the  lands  of  the  defendant  sought 
to  be  appropriated,  whether  lying  in  the  county  wherein  the 
court  is  sitting,  or  in  other  counties.     (R.  S.  Sec.  3460.I 

Cited:  Slate  v.  Telephone  Co,.  36  O.  S.  296;  Farmer  v. 
Telephone  Co.,  73  O.  S.  526;  Railway  v.  Light  Co..  10  O.  C.  C. 
531.  4  0.  C.  a  43;  Telephone  Co.  v.  Parmenter,  8  O.  N.  P.  (N.  S.) 
147,  19  0.  D-  fN.  P.)  471:  Denver  v.  Telephone  Co.,  8  O.  N.  P. 
666,  10  O.  D.  (N.  P.)  273 :  Telephone  <"&,  v.  Telephone  Co..  171  Fed 
130,  16  O.  F.  D.  370. 
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For  appropriation  proceedings  by  telephone  or  telegraph 
company  asainst  a  railway  company ;  see  Railway  v.  Telegraph  Co., 
efi  O.  S.  30S;  Telephone  Co,,  v.  Railway.  8  O.  N.  P.  121.  11  O. 
D.    (N.   P.)    52. 

SEcrroN  9178.     When  lands  authorized  to  be  appro-   f'^JJ^J^^"" 
priated  to  the  use  of  such  company  are  subject  to  the  ease-   b»  tciecnph 
ment  of  a  street,  alley,  public  way,  or  other  public  use,   =""("'■ 
within  the  limits  of  a  city  or  village,  the  mode  of  use  shall 
be  such  as  is  agreed  upon  between  the  municipal  authorities 
of  the  city  or  village  and  the  company.     If  they  cannot 
agree,  or  the  municipal  authorities  unreasonably  delay  to 
enter  into  an  agreement,  in  a  proceeding  instituted  for  the 
purpose,  the  probate  court  of  the  county  shall,  subject  to  the 
provisions  of  section  eleven  thousand  forty-six  of  the  Gen- 
eral Code,  direct  in  what  mode  the  telegraph  line  shall  be 
constructed  along  such  street,  alley,  or  public  way,  so  as 
not  to  incommode  the  public  in  the  use  of  it. 

I.  Applied,  cited,  construed,  V.    Jurisdiction. 

referred  to.  etc.  VI.     Right     and     interest     of 

II.  Constitutionality.  corporations. 

HI.     Agreement  with  niunici-         VII.     Rights  of  abutting  prop- 
pal  corporations.  erty  owners. 
IV.    Who  may  acquire  right. 

I.    Appi.ieo,  Cited,  Constbued,  Refeued  to.  Etc. 

State  V.  Telephone  Co.,  36  O.  S.  296;  LiRht  Co..  v.  Electric 
Co.,  5  O.  C.  C.  340,  3  O.  C.  D.  168  (affirmed,  without  report, 
Littht  Co.  V.  Eleclrie  Co..  29  Bull,  72)  ;  Railway  v.  Power  Co., 
10  O.  C,  C  531.  4  O.  C  D.  43;  Grover  Hin  v.  McOure,  6  O.  C 
C  (N.  S.l  197.  17  O.  C.  D.  376  (affirmed,  without  report,  in 
Grover  Hilt  v,  McChire.  72  O.  S.  6761 ;  Ampt  v.  Cincinnati.  6 
O,  N.  P.  401.  9  0.  D.  (N.  P-)  394;  Denver  v.  Telephone  Co., 
8  0,  N.  P.  6(16.  10  O,  D.  (N.  P.)  273;  Columbus  v.  Gas  Co., 
3  O.  N,  P.  (N  S.I  293.  15  O.  D.  (N.  P.)  64-5;  Eiyria  v.  Trac- 
tion  Co..  8  0.  N.  P.  (N,  S.)  85.  19  O.  D.  (N.  P,l  294;  Tele- 
phone Co.  V.  Telephone  Co.,  171  Fed.  130.  16  O,  F,  D,  870. 

II.    CoNSTiTunoHALrrY. 

This  section  was  held  to  be  constitutional  and  valid  by  the 
circuit  court  in  Telephone  Co.  v.  Zanesville,  20  O.  C.  C,  ftt,  10 
O.  C.  D.  783. 

The  supreme  court  reversed  the  circuit  court  and  held  such 
section  to  be  unconstitutional,  in  Zanesville  v.  Telephone  Co.,  63 
0.  S.  442. 

On  rehearing,  the  supreme  court  reversed  its  decision  at  the 
original  hearing  and  affirmed  the  circuit  court,  in  Zanesville  v. 
Telephone  Co.,  64  O.  S.  67. 

HI.  .AcHEEMENT  Wrra  MuNiaPAL  Corporatioiis. 
If  a  telephone  corporation  has  made  an  agreement  with  a 
municipal  corporation  with  reference  to  the  use  of  the  streets, 
and  such  agreement  expires  l>y  lapse  of  time,  Ihe  municipal  cor- 
poration can  not  oust. the  telephone  corporation  from  its  use  of 
the  streets  until  they  have  failed  to  agree,  and  until  after  such 
failure  the  telephone  corporation  has  delayed  unreasonably  in  ap- 
plying to  the  probate  court  under  this  section :  State,  ex  rel.,  v. 
Telephone  Co,,  14  0.  C.  C.  273,  7  O.  C,  D,  537. 
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The  fact  that  the  telephone  corporation  and  the  municipaj 
corporation  do  not  a^ree  as  to  the  rate  to  be  charged  for  the 
use  of  the  telephone,  is  not  a  failure  to  agree  as  to  the  mode  of 
use  within  the  meaning  of  this  section:  State,  ex  rel.,  v.  Tele- 
phone Co..  H  O.  C.  C.  273.  7  O.  C.  D.  537. 

rv.    Who   May   Acquire   Rigbt. 

A  corporation  can  not  proceed  under  this  section  until  afier 
it  has  organised  completely  by  the  election  of  its  directors;  Tele- 
phone Co.  V.  Cincinnati,  73  O.  S.  64  (affirming.  Telephone  Co. 
V.  ancinnati,  5  0.  C.  C.  {N.  S.)  411.  17  O.  C.  D.  385,  whidi 
affirmed.  Cincinnati  v.  Telephone  Cb,.  3  O.  N.  P.  (N.  S.)  349. 
15  O,  D,  (N.  P.)  43). 

Only  domeslic  corporations  can  act  under  this  section ;  and  no 
power  is  conferred  by  this  section  upon  foreign  corporations:  Tele- 
phone Co.  V.  Columbus  Grove,  8  0.  C.  C.  (K.  S.)  81,  18  O.  C.  D. 
131. 

V.  JUBISDtCTlON. 

The  probate  court  may  prescribe  the  method  of  use  in  taw 
the  municipal  corporation  and  the  telegraph  or  telephone  company 
fail  to  agree  upon  the  same.  The  making  of  such  order  is  judi- 
cial in  its  character ;  and  not  letfislative,  executive  or  administra- 
tive: Zanesville  v.  Telephone  Co.,  64  O,  S,  67  (reversing,  on 
rehearing.    Zanesville  v.  Telephone  Co.,  63  O.  S,  442). 

In  an  action  brought  in  the  probate  court  by  a  telephone  com- 
pany against  a  city,  asking  that  the  court  direct  in  what  mode 
plaintiff  may  construct  its  telephone  line  along  the  streets  of  such 
city,  it  is  incumbent  upon  the  company,  as  an  incident  to  action 
by  the  court  in  its  favor,  to  prove  its  incorporation  according  to 
law.  including  the  due  and  legal  election  of  directors;  and.  upon 
a  plea  of  the  general  issue  by  the  defendant,  the  burden  is  upon 
the  company  to  establish  such  claim ;  Telephone  Co.  v.  Cincin- 
nati. 73  O.  S.  64  (affirming  Telephone  Co,  v.  Cincinnati,  5  O.  C 
C  (N.  S-)  411.  17  O.  C  D.  385.  which  affirmed  Cincinnati  »- 
Telephone  Co..  2  O.  N.  P.  (N.  S.)  349,  15  O.  D.   (N,  P.)  43)- 

The  statutes  of  Ohio  do  not  confer  power  on  the  probate 
court  to  grant  to  a  telephone  company  the  right  to  put  its  wires 
and  apparatus  in  conduits  under  the  streets  of  a  city  in  the  ab- 
sence of  the  consent  of  the  municipal  authorities:  Telephone  Co. 
V.  Cincinnati,  73  O.  S.  64  (affirming  Telephone  Co.  v.  Cincinnati, 
5  O.  C  C,  (N.  S.)  411,  17  O.  C.  D.  385,  which  affirmed  Cindnnaii 
V.  Telephone  Co.,  3  O.  N.  P.   (N.  S,)  349.  15  O.  D.   (N,  P.)  43). 

That  the  probate  court  can  not  require  a  telei^one  company 
to  construct  conduits  unless  the  municipal  corporation  has  as- 
sented thereto,  see,  also,  Columbus  v.  Telephone  Co.,  10  0.  N. 
P.  (N.  S.)  433.  21  O.  D.  (N.  P.)  273. 

The  method  of  use  of  the  public  streets  is  to  be  agreed 
upon,  in  the  first  instance,  between  the  municipal  corporation  and 
the  telephone  corporation,  and  in  case  of  failure  so  to  agree,  the 
probate  court  is  to  prescribe  the  manner  of  use :  Macklin  v.  Tele- 
phone Co.,  1  0,  C.  C.  (N.  S.)  373,  14  0.  C.  D.  446. 

A  telephone  company  has  the  right  by  direct  legislative  grant 
to  use  any  and  al!  streets  within  a  municipality;  it  is  the  mode 
only  of  such  use  that  is  subject  to  the  agreement  with  the  municipal 
authorities  or  of  judicial  determination.  The  streets  and  public 
ways  being  subject  to  this  easement,  it  is  not  necessary  that  a 
petitioning  company  should  set  out  what  streets,  alleys  or  public 
places  it  propose,'!  to  occupy;  neither  is  it  required  to  set  forth 
the  character  of  poles  or  structures  or  conduits  it  proposes  to 
use,  but  the  character  of  the  construction  will  be  specified  by  the 
court  in  its  decree :  Telephone  Co.  v.  Cincinnati.  2  O.  N.  P- 
(N.  S.)  51.  2  O.  L.  R.  275,  47  Bull,  171  (reversed  Cincinnati  v. 
Telephone  Co.,  2  O.  N.  P.  (N.  S.)  349.  15  0.  D.  (N.  P.)  43,  8 
0.  L.  B.  275). 
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In  a  proceeding  under  this  section  the  probate  court  can  not 
fix  the  rates  to  be  charged  to  the  residents  of  a  municipal  cor- 

? oration  by  a  telephone  company  for  the  use  of  telephones: 
armer  v.  Telephone  Co.,  72  O.  S.  526. 

A  telephone  company  obtains  its  right  to  the  use  of  the  streets 
from  the  legislature,  and  the  function  of  the  probate  court  includes 
neither  the  length  nor  extent  of  such  use;  but  is  limited  strictly  to 
the  mode  of  the  use:  Telephone  Co,  v.  South  Newburg,  4  O.  N.  P. 
(N.  S.)  624,  52  Bull.  173. 

Error,  not  appeal,  lies  to  the  common  pleas  court  from  a 
decree  of  the  probate  court  directing  the  construction  of  telephone 
lines  in  streets  under  this  section :  Cincinnati  v.  Telephone  Co., 
'>  O.  N.  P.  (N,  S.)  349,  15  O.  D.  (N.  P.)  43  (affirmed.  Telephone 
Co.  V.  Cincinnati.  5  O.  C.  C.  (N.  S.)  411.  17  O.  C.  D.  385.  which 
was  affirmed  in  Telephone  Co,  v.  Cincinnati,  73  0.  S.  &4). 

VI.    Right  and  Interest  of  Corporations. 

The  statutes  of  Ohio  do  not  confer  power  on  the  probate  court 
to  grant  to  a  telephone  company  llie  right  to  put  its  wires  and  appa- 
ratus in  conduits  under  the  streets  of  a  city  in  the  absence  of  the 
consent  of  the  municipal  authorities :  Telephone  Co.  v.  Cincinnati, 
73  O.  S-  64  (affirming  Telephone  Co.  v.  Cincinnati,  5  0,  C.  C.  (N, 
S.)  411,  17  O-  C.  D.  385,  which  affirmed,  Cincinnati  v.  Telephone 
Co.,  2  0-  N.  P.  (N.  S.)  349,  15  O.  D.  (N.  P.)  43). 

Underground  conduits  may  be  constructed  if  the  municipal 
corporation  consents  thereto :  Columbus  v.  Tel^hone  Co.,  10  0. 
N.  P.  (N.  S.)  433.  21  0.  D.  (N.  P.)  273. 

This  section  and  the  following  alone  govern  in  the  matter  of 
the  fixini^  by  the  probate  court  of  the  mode  of  use  of  the  streets 
of  a  municipality  by  a  telephone  company ;  and  empower  the  court  to 
authorize  the  laying  of  conduits,  where  that  method  of  construc- 
tion will  result  in  the  least  inconvenience  to  the  public,  and  reduces 
the  burden  upon  the  street  to  the  minimum:  Telephone  Co.  v. 
Middletown,  2  O.  N.  P.  (N.  S.)  455,  49  Bull.  540;  see,  to  the  same 
effect,  Telephone  Co.  v.  Chagrin  Falls.  1  O.  N.  P.  (N.  S.)  534, 
14  O.  D.  (N.  P.>  449. 

As  to  the  re\'ocation  of  permission  to  lay  conduits,  see  Cin- 
cinnati V.  Electric  Co.,  11  Dec  Rep,  315.  28  Bull,  104. 

As  to  the  effect  of  an  order  of  the  probate  court  giving  the 
right  to  erect  poles,  subject  to  the  right  of  other  corporations  to 
use  such  poles,  see  Power  Co,  v.  Electric  Co,,  10  Dec,  Rep.  709.  23 
Bull.  137, 

In  a  proceeding  in  the  probate  court  by  a  telephone  company 
in  which  an  order  of  the  probate  court  is  sought  directing  the  mode 
of  construction  of  telephone  lines  along  certain  streets  and  alleys 
of  a  municipality,  a  competing  telephone  company  is  not  a  proper 
or  necessary  party,  and  it  not  appearing  that  its  lines  will  be  affected 
by  the  order  sought,  such  company  has  no  right  to  intervene ;  Tel- 
ephone Co,  V.  Telephone  Co.,  21  O,  D-  (N.  P.)  241, 


VII,    'Rights  w  Abutting  Phopebtv  Owners. 

The  erection  of  telephone  or  telegraph  poles  in  a  public  street 
or  public  highway,  is  an  additional  servitude  for  which  compensa- 
tion must  he  made  to  the  abutting  property  owners :  Callen  v. 
Light  Co.,  06  O,  S,  166;  Smith  v.  Telegraph  Co.,  2  O.  C.  C.  259, 
1  O.  C.  D.  475. 

The  municipal  corporation  cannot  waive  or  dispose  of  any 
rights  which  the  abutting  property  owner  may  possess;  and  the 
permission  given  by  a  municipal  corporation  to  a  telephone  Com- 
pany can  not  alTect  the  rights  of  the  abutting  property  owners : 
"       "       ""    '         "      "-"'-'-  ""   "  1.  C.  D.  274. 


Mantell  v.  Telephone  Co.,  20  O.  C.  C.  345,  11  O.  < 
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SECTION  9179.     Nothing  in  the  preceding  section  shall 

■  authorize  a  municipal  corporation  to   demand   or  receive 

compensation  for  the  usei  of  a  street,  alley,  or  public  way, 

beyond  what  may  be  necessary  to  restore  the  pavement  to 

its  former  state  of  usefulness.     (_R.  S.  Sec.  3461.) 


1  rehearing,  Zanesville  v.  Telephone  Co.,  63  O.  S.  443)-  State  v. 
Telephone  Co.,  72  O.  S.  60;  Farmer  v.  Telephone  Co,  72  O.  S.  526; 
Brush  Co.  V.  Jones  Bros.  Co.,  5  O.  C.  C.  340,  J  O.  C.  D.  ItiS  (affirmed, 
without  report.  Brush  Co.  v.  Jones  Bros.  Co.,  29  Bull  72) ;  Railway 
V.  Light  Co,,  10  O.  C.  631,  4  O.  C.  D.  43;  Telephone  Co.  v.  Zanes- 
ville, 20  O.  C.  C  34,  10  O.  C.  D.  783  (reversed  in  Zanesville  v. 
Telephone  Co.,  63  U.  S.  442,  but  affirmed,  on  rehearing,  in  Zanesville 
V.  Telephone  Co.,  64  O.  S.  67)  ;  Telephone  Co.  v.  Cincinnati,  S  O.  C. 
C.  (N.  S.)  411. 17  O.  C.  D.  385  (affirmed  in  Telephone  Co.  v.  Cincin- 
nati, 73  O.  S.  641 ;  Grover  Hill  v.  MeClure,  6  O.  C.  C.  (N.  S.)  l&T. 
17  O.  C,  D.  376;  Telephone  Co.  v.  Columbus  Grove,  8  O.  C.  C 
(N.  S-)  81,  18  0.  C.  D.  131;  Ampt  v.  Cincinnati.  6  O.  N.  P.  401, 
!»  O.  D.  (N,  P.)  394;  Telephone  Co.  v.  Zanesville,  8  O.  N.  P.  73, 
10  O.  D.  (N.  P.J  134;  Denver  v.  Telephone  Co.,  8  O.  jN.  P.  666,  In 
O.  D.  (N.  P.)  273;  Telephone  Co.  v.  Chagrin  Falls,  1  O.  N.  P. 
(N.  S.)  534,  14  0.  D.  (N.  P.)  419;  Telephone  Co.  v.  Cincinnati,  2 
O.  N.  P.  (N.  S.)  51.  47  Bull,  171;  Columbus  v.  Gas  Co..  3  O.  N.  P. 
(N.  S.)  293,  15  O.  D.  (N.  P.)  045;  Telephone  Co.  v.  South  New- 
burg.  4  O.  N.  P.  (N.  S,)  U24,  52  Bull  173;  Elyria  v.  Traction  Co, 
8  O.  N.  P.  (N.  S.)  85,  ly  O.  D.  (N.  P.)  294;  Columbus  v.  Telephone 
Co.,  10  O.  N.  P.  (N.  S.)  43:),  21  O.  D.  (N.  P.)  273;  Telephone 
Co.  V.  Telephone  Co.,  171  Fed.  130,  16  O.  F.  D.  370. 

.  Where  an  ordinance  granting  a  telephone  franchise  provides 
for  Ihe  construction  of  telephone  lines  on  both  the  surface  and 
sutisurface  of  the  streets,  alleys  and  public  places  of  a  municipality, 
the  provisions  of  this  section  do  nol  prevent  the  municipality  from 
exacting  from  the  coinp.iny  a  percentage  of  the  gross  rentals  re- 
ceived from  teleplioncs,  in  addition  to  requiring  that  the  company 
shall  itself  restore  the  streets  lo  their  former  state  of  usefulness 
at  its  own  expense:  Columbus  v.  Telephone  Co.,  10  O.  N.  P.  (N. 
S.)  433,  21  O.  D.  (N,  P.)  273. 

A  provision  in  a  franchise  ordinance  which  requires  the  tele- 
phone corporation  to  place  police  and  fire  alarm  wires  for  the 
municipal  corporation  on  its  poles  or  in  its  conduits,  is  invalid  under 
this  section:     In  re  Telephone  Co.,  9  O.   D.    (N.   P.)   831.  41   Bull. 

t  Section  9180,     Any  person  or  persons  may  construct 

J  lines  of  electric  telegraphs,  from  point  to  point,  upon  and 
along  any  of  the  public  roads  and  highways,  and  across 
any  waters  within  the  limits  of  this  state,  by  the  erection 
of  the  necessary  fixtures,  including  posts,  piers,  or  abut- 
ments for  sustaining  the  cords  or  wires  of  such  lines.  But 
they  shall  not  be  so  constructed  as  to  incommode  the  public 
in  the  use  of  the  roads  or  highways,  or  endanger  or  in- 
juriously interrupt  the  navigation  of  such  waters.  This 
provision  shall  not  autliorize  the  erection  of  a  bridge  across 
any  waters  of  this  state.     (45  v.  34  §1.) 

Applied,  cited,  construed,  referred  to,  etc, :  State  v.  Tele- 
phone Co.,  U  0,  S,  -illll ;  Zanesville  v.  Telephone  Co..  64  O.  S.  67 
(reversing,  on  rehearing,  Zanesville  v.  Telephone  Co.,  63  O.  S.  442)  : 
Farmer  v.  Telephone  Co..  72  O.  S.  526;  Railway  v.  Light  Co^  10 
O.  C.  C.  531.  4  O.  C.  D.  43;  Telephone  Co.  v.  Cincinnati,  5  O.  C.  C 
(N.  S,)  411,  17  0.  C  D.  385,  (affirmed  in  Telephone  Co.  v.  Cin- 
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cinnati,  73  O.  S,  C4)  ;  Telephone  Co,  v.  Columbus  Grove,  8  O.  C.  C. 

fN.  S.)  81.  IS  O.  C  D.  131:  Denver  v.  Telephone  Co..  8  O.  N.  P. 
666,  1ft  O.  D.  (N.  P.)  2M;  Telephone  Co.  v.  Parmenter,  8  O.  N.  P. 

{N.  S.)  147,  19  O.  D.  (N.  P.)  471 ;  Telephone  Co.  v.  Telephone  Co., 

171  Fed.  130.  16  0.  F.  D,  370, 

The  erection  of  poles  upon  a  street  or  public  highway  is  an 
additional  servllude,  and  Ihe  abutting  property  owner  must  be  com- 
pensaled  before  skcIi  poles  are  crectcfl:  Callen  v.  Light  Co..  66  O. 
S.  166;  Smith  v.  Telegraph  Co.,  2  O,  C.  C.  259,  1  O.  C.  D.  475. 

See.  also,  a*  to  the  rights  of  abutting  property  owner :  Daily 
V,  State,  51  O,  S.  348, 

Section  9181.    The  stock  or  value  invested  in  lines  Tination, 
of  electric  telegraph  shall  be  subject  to  taxation,  like  other 

property  in  this  state.     (45  v.  34  §  6.) 

Applied,  cited,  construed,  referred  lo,  etc:  State  v.  Telephone 
Co..  36  O.  S,  206;  Farmer  v.  Telephone  Co..  72  0.  S.  526;  Rail- 
way V.  Ught  Co,,  10  O,  C.  C,  531.  4  O,  C.  D,  43;  Denver  v.  Tele- 
phone Co,,  8  O.  N.  P,  CW,  ti>  O,  D,  (N,  P,)  273;  Telephone  Co,  v, 
Parmenter,  8  O,  \.  P.  (N.  S.l  147.  19  0.  D.  (N.  P.)  471;  Tele- 
phone Co.  V.  Cu5h,  14  O.  D.  (N.  P.)  US;  Telephone  Co.  v.  Tele- 
phone Co.,  171  Fed.  1.30,  16  0.  F.  D  370. 

Section  9182.     Every  company,  incorporated  or  un-   uiut  recti*e 
incorporated,  operating  a  telegraph  line  in  this  state,  shall  3",'L^™of 
receive  dispatches  from  and  for  other  tel^raph  lines;  anil   other  tinea, 
from  or  for  any  individual ;  and  on  payment  of  its  usual 
charges  for  transmitting  dispatches  as  established  by  the 
rules  and  regulations  of  the  cort»pany,  transmit  them  with 
impartiality  and  good  faith,  or  forfeit  one  hundred  dollars 
for  each  case  of  neglect  or  refusal  so  to  do.  to  be  recov- 
ered with  costs  of  suit,  by  civil  action  in  the  name  and 
for  the  benefit  of  the  person  or  company  sending  or  for- 
warding or  desiring  to  send  or  forward  the  dispatch.     (R. 
S.  Sec.  3462.) 

Cited:  Farmer  v.  Telephone  Cc.,  72  O.  S,  526:  Railway  v. 
Li^tht  Co..  If  O.  C,  C.  .531.  4  O.  C.  D.  43;  Denver  v.  Telephone  Co., 
8  O.  N.  P.  666.  10  O.  D.  (N.  P.t  373:  Telephone  Co.  v.  Parmenter, 
a  0,  N,  P,  fN-  S,^  147,  19  O.  D,  CN.  P,)  471;  Telephone  Co,  v. 
Telephone  Co,.  171   Fed.   1.30.   16  O.  F.  D.  370, 

Ry  the  provision^!  of  this  chapter,  each  company  operatin|r  a 
line  or  system  of  telephones  in  this  state  is  required  to  receive 
dispatches  from  and  for  telef!rat)h  and  other  companies  without  dis- 
crimination:   State,  ex  rel„  v.  Telephone  Co..  36  O,  S,  2M. 

A  contract  between  a  telephone  company  and  the  owner  of  tele- 
phone instruments,  to  the  effect  that  in  Ihe  use  of  such  instruments 
by  the  company,  di.scri  mi  nation  shall  be  made  as  between  telegra(j| 
companies,  is  void  as  against  public  policv,  as  declared  by  the  stat- 
ute :    State,  ex  rel.,  v.  Telephone  Co,.  .36  O,  S,  296. 

The  use  of  patented  property,  like  other  species  of  property, 
when  devoted  to  public  use.  is  subject  to  control  by  state  Icfiislation, 
where  the  exiKcncies  of  the  public  welfare  require  it:  State,  ex  rel., 
V,  Telenhone  Co,,  36  O,  S,  2M. 

Where,  in  an  action  again't  the  company  for  damaues  resultino; 
from  an  inaccurate  transmission  of  a  messajic.  such  inaccuracy  is 
made  to  appear,  the  burden  of  proof  is  on  the  company  to  show 
that  Ihe  mistake  was  not  aftrihutahle  to  its  fault  or  negligence: 
Tcleitraph  Co.  v.  Hriswold.  37  O  S.  301 ;  see.  to  the  same  effect. 
Barrack  v.  Telearaph  Co..  12  O.  D.   {N.  P.)  78. 

A  teleijraph  company  can  not,  by  contract,  relieve  itself  from 
liability  for  neKligence  of  itself,  aeents,  or  ai  -    ..     . 
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sion  and  deliverj'  of  telegraphic  mess^es :  Hord  v.  Telegraph  Co., 
5  Dec.  Rep.  ,V>.5,  6  Am.  L.  Rec.  529.  3  Bull.  147. 

While  a  telegraph  company  may,  by  special  agreetnent,  or  by 
reasonable  rules  and  resulalions,  limit  its  liability  to  damages  Sot 
errors  or  mistakes  in  the  transmission  and  delivery  of  messages, 
it  can  not  stipulate,  or  provide,  for  immunity  from  liability,  where 
the  error,  or  mistake  results  from  its  own  negligence,  such  a 
stipulation  or  regulation,  being  contrary  to  public  policy,  is  void; 
accordingly,  a  provision  requiring  a  message  to  be  repeated  at  half 
price  in  order  to  render  the  teleg;raph  company  liable  far  mistake 
in  transmission,  is  invalid:  Teleifraph  Co.  v.  Griswold,  37  O.  S. 
301. 

That  a  clause  relieving  a  telegraph  company  from  liability 
if  a  mess^e  is  not  repeated  is  invalid,  see.  also,  Hord  v.  Telegraph 
Co.,  5  Dec.  Rep.  555,  6  Am.  L.  Rec.  529,  3  Bull.  147, 

The  plaintiff's  agent  sent  to  them  from  Woodstock,  Ontario,  a 
message  in  these  words:  "Will  you  give  one  fifty  for  twenty-five 
hundred  at  London.  Answer  at  once,  as  I  have  only  till  mghL" 
The  court  instnictcd  the  jury  that  the  message  was  not  in  cipher  or 
obscure,  within  the  meaning  of  a  stipulation  in  the  agreement  under 
which  the  message  was  sent,  that  the  company  "assumed  no  lia- 
bility for  errors  in  cipher  or  obscure  messages,"  It  was  held  that 
the  instruction  was  correct:  Telegraph  Co.  v.  Griswold,  37  O.  S. 
301. 

The  neglicence  of  a  telegraph  company  to  deliver  a  message 
does  not  authorii^e  .in  action  by  him  to  whom  it  is  addressed  to 
recover  for  resulting  iniurics  1o  his  feelings  and  affections  when  no 
otbcr  injurv  rcsnlts :  ^tor^l>n  v.  Telegraph  Co.,  53  O.  S.  431;  see, 
to  the  fame  effect.  Ke^^ter  v.  Tdegraph  Co.,  8  O.  C.  C.  236,  4  O.  C. 
D.  410;  Kline  v.  Telegraph  Co.,  3  O,  N-  P,  143,  4  O,  D.  (N,  P,)  234: 
Kester  v.  Telegraph  Co..  5-'>  Fed.  (i03,  7  O.  F,  D-  545, 

Since  a  telegraph  company  for  faihire  to  deliver  a  message 
is  liable  only  for  such  damages  as  naturally  result  from  the 
breach  of  its  contract,  s[)ecial  damages  can  not  be  recovered 
unless  for  injuries  of  such  a  nature  a';  the  terms  of  the  message. 
or  some  circumstances  attending  its  transmission,  would  suggest  as 
likelv  to  result  from  such  failure:  Telegraph  Co,,  v,  Sullivan.  83 
O,  S.  14  (approving  and  following  Bank  v.  Telegraph  Co.,  30  O,  S. 
5M}. 

In  Hord  v,  Telegrnpli  Co.,  5  Dec.  Rep.  55.'),  6  Am  L.  Rec. 
.)2fl.  3  Bull.  147.  it  was  held  that  a  telegram  which  recited  as  a 
fact  that  a  person  has  sold  certain  articles  at  a  certain  price,  did  not 
advise  a  telegraph  company  sufficiently  that  such  person  was  an 
agent  of  the  person  to  whom  the  telegram  was  sent  and  that  such 
contract  was  subject  to  the  approval  of  the  principal;  and  accord- 
ingly failure  to  deliver  <urh  telegram  was  held  not  to  render  the 
telegraph  companv  liable  (o  the  agent  who  sent  it  personally. 
although  his  principal  repudiated  the  contract  upon  learning  thereof, 
and  the  agent  was  obliged  to  close  out  the  transaction  at  a  loss. 

.Although  in  an  action  against  a  telegraph  company  for  dam- 
ages resulting  from  an  inaccuracy  in  the  transmission  of  a  message. 
the  inaccuracy  bavin?  been  shown,  the  burden  is  upon  the  company 
to  show  that  it  was  not  due  to  its  fault,  no  presumption  can  be 
indulged  to  sustain  an  allegation  of  the  company's  failure  to 
make  timely  delivery  of  a  message  when  it  does  not  appear  that  (he 
addressee,  or  .some  one  renrcsenting  him.  was  at  the  place  desig- 
nated for  deliverv:  Telegraph  Co.  v.  Sulliv.in,  82  O.  S.  14  (dis- 
tinguished  Telegraph   Co.   v,   Griswold,   37   0.   S.   301). 

Only  actual  damages  can  be  recovered  for  failure  to  deliver 
a  telcgmm:  Hord  v.  Telegraph  Co.,  .'i  Dec.  Rep.  555,  6  Am.  L. 
Rec-  520.  3  Bull,  147, 

In  an  action  for  a  penalty,  this  and  the  following  sections 
are  to  be  construed  strictlv.  since  they  are  penal  in  character: 
Kester  v.  Telegraph.  8  O,  C.  C.  2.16,  4  O.  C.  D.  410. 

Under  this  statute  one  for  whom  a  telegram  is  sent,  but 
who  does  not  present  it  (o  the  telegraph  company,  and  whose 
name  is  not  signed   to  the  telegram,  is  not  the  person  sending  h; 
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and  accordingly  cannot  recover  such  penalty:  Kester  t  Tele- 
graph Co.,  8  O.  C.  C.  -mi,  4  0,  C.  D.  410. 

This  section,  rcquiriii);  dispatches  to  be  received  and  trans- 
mitted from  or  for  other  telegraph  lines,  made  applicable  to  tele- 
phone companies  by  G.  C.  !)I91,  does  not,  when  read  in  connection 
with  G.  C.  9171,  extend  to  throufih  verbal  communication  requiring 
physical  connection  of  independent  lines;  Telephone  Co,  v.  Tele- 
phone Co.,  13  O,  C.  C.  (N'.  S.)  337,  22  O.  C.  D.  17. 

That  one  to  whom  a  telegram  is  addressed  may  maintain  an 
action  for  netiligence  of  Ihc  telcKraph  company  in  delivering  same, 
ire  Barrack  v.  Telegr.ipii  Co.,  12  O,  D,  (N.  P,)  78, 

Section  9183,     Wheti  a  person  sending  a  dispatch  de-   wben  com- 
sires  to  have   it   forwarded  over  the  lines  of  other  tele-  ^"5  di^*"' 
graph  companies,  whose  termiiii  are  respectively  within  the  p»tche». 
■limits  of  the  usual  delivery  of  stich  companies,  to  the  place 
of  final  destination,  tenders  to  the  first  company  the  ustial 
charges  for  the  dispatch  to  the  place  of  final  delivery,  the 
company  shall   receive  it,   and,  without   delaying  the  dis- 
patch, pay  to  the  sticceeding  line  the  necessary  charges  for 
the  remaining  distance.     The  succeeding  line  shall  accept 
it  and  forward  the  dispatch  as  if  the  sender  had  applied 
to  it  in  person,  and  paid  the  usual  charges.     For  the  omis- 
sion so  to  do  it  shall  be  liable  to  a  like  penalty,  as  provided 
in  the  next  preceding  section.     {R,  S.  Sec.  3463.) 

Cited;  Stale  v.  Telephone  Co.,  36  O.  S.  296;  Farmer  v.  Tele- 
phone Cc„  72  ,0,  .S,  526 ;  Railway  v.  Light  Co..  10  O.  C,  C.  531, 
4  O.  C.  D.  43;  Denver  v.  Telephone  Co.,  8  0.  N.  P.  666,  10  O.  D. 
(N.  P.)  273;  Telephone  Co.  v,  Parmcnter,  8  O.  N-  P,  (N.  S.) 
147,  !1>  O.  I),  (N,  P.)  47!;  Telephone  Co.  v.  Telephone  Co.,  171 
I'"ed.   130.  16  O.   F,  D.  370, 

The  negligent  failure  of  a  telegraph  company  to  deliver  a 
message  doct  not  authorize  an  action  by  him  to  whom  it  is  ad- 
dressed to  recover  for  resulting  injury  to  his  feelings  and  affections 
when  no  other  injury  results :  Morton  v.  Telegraph  Co,,  53  O. 
S.  431;  see.  to  the  same  effect,  Kester  v.  Telegraph  Co.,  8  O.  C.  C. 
236,  4  O,  C-  D.  41l>;  Kesler  v.  Telegraph  Co.,  55  Fed.  603,  7  O. 
F.  D.  515, 

That  a  person  for  whose  benefit  a  telegram  is  sent,  but  whose 
name  is  not  signed  thereto,  and  who  does  not  present  it  to  the 
telegraph  company,  is  not  the  sender,  see  Kester  v.  Telegraph  Co., 
8  O,  C,  C.  236,  4  O,  C,  D,  410. 

Section-   9184.     When   application   is   made   to   such   v/hta  agent 
company  tn  send  a  dispatch,  the  officer,  agent,  clerk,  or  'o  indorK 
servant  appointed  by  the  company  to  receive  dispatches  at     "'* 
that  station  shall  inform  the  applicant,  and,  if  required  by 
him,  write  upon  the  dispatch,  that  the  line  is  not  in  work- 
ing order,  or  that  the  dispatches  on  hand  for  transmission 
will  occtipy  the  time  so  that  the  dispatch  offered  can  not 
be  transmitted  within  the  time  required,  if  the  facts  are 
so.     For  an  omission  so  to  do,  or  for  intentionally  giving 
false  information  to  the  applicant  as  to  the  time  within 
which  the  dispatch  offered  can  be  sent,  the  officer,  agent, 
clerk  or  servant,  and  the  company  by  which  he  is  employed, 
shall   incur  the   forfeiture  provided  in   section  ninety-one 
hundred  and  eighty-two.     (R.  S.  Sec.  3464.) 


d:      State    v.    Telephone    Co,,   36    0.    S.   296;    Farmer   v, 
e  Co.,   72   O    S,   r,2i'.;   Railway   v.   Light  Co,,   10  O.   C.  C. 
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531,  4  0.  C.  D.  43:  Denver  v.  Telephone  Co„  8  O.  N.  P.  666,  10 

O.   D.    (N.   P.)    273;   Telephone  Co.   v.    Parmenter,  8  O.   N.   P. 

(N,  S)    147,  1!)  O.  D.   (N.  P.)  471;  Telephone  Co.  v.  Telephone 
Co.,  171  Fed.  130,  16  O.  F.  D.  370. 

Section  9185.  Every  telegraph  company,  incorpor- 
ated or  unincorporated,  operating  a  telegraph  line  in  this 
state,  shall  transmit  and  deliver  all  dispatches  in  the  order 
in  which  they  are  received  for  transmission  or  delivery, 
under  the  like  forfeiture  of  one  hundred  dollars,  as  pro- 
vided in  section  ninety-one  hundred  and  eighty-two,  ex- 
cept that  arrangements  may  be  made  with  the  proprietors 
or  publishers  of  newspapers  for  the  transmission,  for  pub- 
lication, of  intelligence  of  general  and  public  interest,  out 
of  its  re^lar  order,  and  dispatches  by  officers  of  the  state 
or  the  United  States,  on  public  business,  may  have  pref- 
erence over  all  private  business,  when  the  public  interest 
so  requires.  No  company  is  required  to  deliver  dispatches 
at  a  greater  distance  from  the  station  at  which  they  are 
received  than  is  published  in  its  regulations.  If  an  ap- 
plicant directs  a  dispatcli  to  be  mailed  at  the  place  of  de- 
livery, and  offers  to  pay  the  necessary  postage  thereon, 
the  company  shall  affix  the  proper  postage  stamp,  and  mail 
the  dispatch  in  time  for  the  first  mail  that  departs  after 
it  is  received  at  the  office  of  delivery.  For  the  omission  so 
to  do  the  company  shall  be  liable  to  a  forfeiture  as  pro- 
vided in  section  nmety-one  hundred  and  eighty-two.  (R. 
S.  Sec.  3465.) 

Cfied:  Stale  v.  Telephone  Co..  36  O.  S.  296;  Farmer  ». 
Telephone  Co.,  7:.'  0,  S.  ^■•C<:  Railway  v.  Light  Co.,  10  0.  C.  C. 
531,  4  0.  C.  D.  43 ;  Denver  v.  Telephone  Co.,  8  O.  N.  P.  666,  10 
O.  D.  (N.  P.)  373:  Telephone  Co.  v.  Parmenter,  8  O.  N.  P. 
(N.  S.)  147.  19  O.  D-  (N.  P.)  471;  Telephone  Co.  v.  Telei*one 
Co.,  171  Fed.  130,  16  O.  F.  D.  370. 

In  case  of  a  breach  of  contract,  actual  damages  not  beiiw 
proved,  nominal  damages  may  be  recovered ;  Bank  v.  Telegracm 
Co.,  30  0.  S.  555. 

In  case  of  failure  lo  deliver  a  telegraphic  message,  the  com- 
pany is  only  liatile  ior  such  damages  as  naturally  flow  from  the 
breach  of  contract,  or  such  as  may  fairly  be  supposed  to  have 
been  within  the  contemplation  of  the  parties,  at  the  time  the  con- 
tract was  made:     Bank  v.  Telegraph  Co.,  30  O.  S.  565. 

If  the  telegraph  company  is  in  default,  but  their  default  is 
made  mischievous  to  a  plaintiff  only  by  the  operation  of  some 
other  intervening  cause,  such  as  the  dishonesty  of  a  third  person, 
the  rule  "cau^a  proxinia  non  remota  spectatur"  applies,  and  the 
company  can  not  he  made  responsible  for  the  loss  occasioned  by 
the  act  of  such  third  per'^on  :     Bank  v.  Telegraph  Co.,  30  O.  S.  555. 

If  no  actual  damages  are  shown  to  have  been  occasioned  by 
the  failure  of  a  telegraph  company  to  transmit  3  message  promptly 
and  correctly,  only  nominal  damages  can  be  recovered :  Bank  v. 
Telegraph  Co.,  30  0.  S.  555.       . 

Where,  in  an  action  against  the  company  for  damages  result- 
ing from  an  inaccurate  transmission  of  a  message,  such  maccuracy 
is  made  to  appear,  the  burden  of  proof  is  on  the  company  to 
show  that  the  mistake  ivas  not  attrihntahle  to  its  fault  or  negli- 
gence:    Telegraph  Co.  v.  Griswold,  37  O.  S.  301. 

The  plaintiffs'  agent  sent  to  them  from  Woodstock,  Ontario, 
a  message  in  these  words;  "Will  you  give  one  fif*y  for  twenty- 
five  hundred  at  London.    Answer  at  once,  as  I  have  only  till  nightj' 
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The  court  instructed  the  jury  that  the  messa^  was  not  in 
cipher  or  obscure  within  the  meaning  of  a  stipulation  in  the 
agreement  under  which  the  message  was  sent,  that  the  company 
"assumed  no  liability  for  errors  in  cipher  or  obscure  messages. 
It  was  held  that  the  instruction  was  correct;  Telegraph  Co.  v. 
Griswold,  37   O    S,   301. 

While  a  telegraph  company  may,  by  special  agreement,  or 
by  reasonable  rules  and  regulations,  limit  its  liability  to  damages 
for  errors  or  mistakes  in  the  transmission  and  delivery  of  mes- 
sages, it  can  not  stipulate,  or  provide,  for  immunity  from  liability, 
where  the  error,  or  mistake,  results  from  its  own  negligence. 
Such  a  stipulation,  or  regulation,  being  contrary  to  pid>lic  policy, 
is  void.  Accordingly,  a  provision  which  requires  the  sender  of  a 
telegram  to  pay  for  its  repetition  at  half  rates  as  a  condition 
precedent  to  recovering  from  the  telegraph  conmany  for  negli- 
gence in  its  transmission  is  invalid:  Telegraph  Co.  v.  Griswold, 
37  0.  S.  301. 

Since  a  telegraph  company  for  failure  to  deliver  a  message 
is  liable  only  for  such  damages  as  naturally  result  from  the 
breach  of  its  contract,  special  damages  can  not  be  recovered  unless 
for  injuries  of  such  a  nature  as  to  the  terms  of  the  message,  or 
some  circumstances  attending  its  transmission,  would  suggest  as 
likelv  to  result  from  such  failure :  Telegraph  Co.  v.  Sullivan, 
■  82  O.  S.  14  (approving  and  following  Bank  v.  Telegraph  Co., 
30  O.  S.  555). 

Although  in  an  action  against  a  telegraph  company  for  dam- 
ages resulting  from  an  inaccuracy  in  the  transmission  of  a  mes- 
sage, the  inaccuracy  having  been  shown,  the  burden  is  upon  the 
company  to  show  that  it  was  not  due  to  its  fault,  no  presumption 
can  be  indulged  to  sustain  an  allegation  of  the  company's  failure 
to  make  timely  delivery  of  a  message  when  it  does  not  appear  that 
the  addressee,  or  some  one  representing  him,  was  at  the  place 
designated  for  delivery;  Telegraph  Co,,  v.  Sullivan,  83  0.  S.  14 
(distinguished  Telegraph  Co.  v.  Griswold,  37   O.   S.  301). 

If  a  message  shows  on  its  face  that  prompt  dehvery  is  neces- 
sary, a  telegraph  company  is  charged  with  notice  of  such  necessity; 
and  is  liable  for  Failure  10  make  -prompt  delivery ;  Telegraph  Co. 
V.  Porter,  1  O.  S.  U.  331,  33  Bull.  300. 

This  section  and  G.  C,  fllS-J  are  penal  in  character  and  most 
be  construed  strictly :  Kesler  v.  Telegraph  Co.,  8  O.  C,  C  236, 
i  O.  C.  D,  410. 

If  a  wholesale  dealer  sends  a  telegram  to  a  retail  dealer, 
notifying  him  of  an  advance  in  prices  and  refusing  to  fill  standing 
orders  unless  especially  ordered  so  lo  do,  and  the  telegraph  com- 
pany fails  to  deliver  such  message,  by  reason  of  which  the  retail 
dealer  does  not  order  such  goods  and  accordingly,  loses  his  pr^ts 
upon  the  sale  thereof,  the  telegraph  company  is  liable  in  damages 
for  such  failure,  at  least  if  the  failure  of  the  telegraph  company 
was  wilful  as  well  as  negligent:  Barrack  v.  Telegraph  Co.,  12 
O,  D.  (N.  P.)  78. 

If  a  telegraph  company  is  not  notified  of  the  relation  of  a 
broker  to  a  prospective  sale,  he  can  not  recover  from  the  tele- 
graph company  for  the  loss  of  his  commission  due  to  their  im- 
perfect and  defective  transmission  of  a  lelegram  ;  Eiden  v.  Tele- 
graph Co.,  9  Dec.  Rep.  13,  10  Bull.  28.  . 

A  tel^^raph  company  is  liable  for  the  willful  delay  of  a 
message  by  reason  of  which,  the  sender  suffers  damage;  and  in 
such  case  the  sender  will  not  be  limited  to  the  recovery  of  the 
technical  loss;  but  he  may  also  have  a  liberal  compensation  for 
such  injury  1  Davis  v.  Telegraph  Company,  13  Dec.  Rep.  400,  1 
C.  S.  C.  R.  100. 

Section  9186.     A  person  who  knowingly  transmits  by   Transminion 
a  telegraph  line  any   false  communication  or  intelligence,  of  '^^*^ 
with  intent  to  injure  a  person,  or  to  speculate  in  an  article     """ 
of  merchandise,  commerce,  or  trade,  or  with  intent  that 
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another  may  do  so.  or  knowingly  sends  or  delivers  a  dis- 
patch that  is  forged,  or  not  authorized  by  the  person  whose 
name  purports  to  be  signed  <o  it,  shall  be  liable  to  the  for- 
feiture provided  in  section  ninety-one  hundred  and  eighty- 
two.     (R.  S.  Sec.  3467.) 

Cited:  State  v.  Tekphoiie  Co..  3i5  0.  S.  296;  Farmer  v. 
Telephone  Co.,  7-2  O.  S.  526;  Railway  v.  Light  Co.,  10  0.  C.  C. 
531,  4  O.  C.  D.  43;  Denver  v.  Telephone  Co.,  8  O.  N.  P.  666, 
iO  O.  D.  (N.  P.)  273;  Telephone  Co.  v.  Parmenler,  8  O.  N.  P.  (N. 
S.>  147.  19  O.  D.  (N.  P.)  471;  Telephone  Co.  v.  Cush,  14  O.  D.  (N. 
P.)  14t<;  Tcli-phnnc  Co.  v,  Tdeplione  0>..  171  Fed.  130,  16  O.  F. 
D.  370. 

Section  9187.  After  the  erection  of  a  line  of  mag- 
netic telegraph  upon  lands  held  by  a  corporation,  if  it  has 
occasion  to  use  tlie  land  upon  which  a  telegraph  pole,  pier, 
abutment,  or  other  fixture  is  erected,  for  a  purpose  au- 
thorized by  its  charter,  the  company  shall  remove  the  pole, 
j>ier,  abutment,  or  fixture,  to  a  convenient  place  designated 
by  the  corporation,  upon  reasonable  notice,  given  in  writing, 
and  erect  it  in  such  new  place,  so  as  not  to  interfere  with 
the  practical  uses  to  which  the  corporation  is  authorized  to 
put  the  land.     {R.  S.  Sec.  3468.) 

Cited:  Stale  v.  Telephone  C.)„  30  O-  S.  296;  Farmer  v. 
Telephone  Co.,  T2  0.  S,  .Vili;  Railway  v.  Light  Co..  10  O.  C.  C 
5S1,  4  O.  C.  D.  43;  Denver  v.  Telephone  Co..  8  O.  N.  P.  666,  10 
O,  D.  (N.  P.)  273;  Telephone  Co.  v.  Parmenter,  8  O.  N.  P. 
(X.  S.)  147.  19  O.  D  (N.  P.I  471;  Telephone  Co.  v.  Telephone 
Co.,  171  Fed.  130.  l(i  O.  F.  D.  370. 

By  appropriation  proceedings  against  a  railway,  a  tele-' 
graph  or  tdeplione  cnmpany  acqiiired  no  interest  in  the  right  of 
way  which  can  he  asserted  against  tlie  railway  company  if  it  needs 
the  portion  of  its  property  in  the  future  tor  its  right  of  way. 
Under  such  circumMances,  the  poles  must  be  removed;  and  accord- 
ingly, cotnpennstion  under  such  appropriation  proceedings  must  be 
estimated  upon  such  right  of  removal:  Telegraph  (S,  v.  Rail- 
way, 8  O.  N.  P.  121,  11  O.  D.  (N,  P.)  52, 

Section  9188.  If  it  is  impracticable  to  erect  a  line  of 
magnetic  telegraph  upon  the  lands  of  such  corporation,  in 
consequence  of  the  uses  to  which  it  put  the  lands,  the  tele- 
graph company  may  appropriate  adjoining  lands,  by  a  sep- 
arate proceeding  for  that  purpose,     (R.  S.  Sec.  3468.) 

Cited;  Stale  v.  Telephone  Co..  3(1  O.  S.  296;  Farmer  v. 
Telephone  Co..  72  O.  S,  526;  Railw  iv  v.  Light  Co..  10  O.  C.  C- 
.■■131,  4  O.  C.  n.  43;  Denver  v.  Telephone  Co..  8  O.  N.  P.  666,  10 
O.  D.  <N.  P.)  273;  Telephone  Co.  v.  Parmenter,  8  O.  N.  P. 
(N  S.I  147.  19  O,  D,  (N.  P.)  471;  Telephone  Co.  v.  Telephone 
Co..  171  Fed.  130,  16  0.  F.  D,  370. 

Section  9189.  After  the  erection  of  such  telegraph 
line  on  the  lands  of  a  corporation,  if  it  apprehends  dai^r. 
or  risk  of  danger,  to  its  work  or  practical  operations,  in 
consequence  of  decay  or  defect  in  the  mode  of  structure 
of  any  works  of  the  telegraph  company,  upon  five  days' 
notice,  in  writing,  it  may  require  the  company  to  repair 
such  decayed   or  defective   works.     If  the  dang^i:  is  im- 
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niinent,  so  as  not  to  admit  of  delay,  the  corporation  with- 
out notice,  may  repair  the  defect,  and  recover  the  reason- 
able expense  thereof,  with  costs  of  suit,  before  any  court 
of  competent  jurisdiction.     (R.  S,  Sec.  3469.) 

Cited:  State  v,  Telqilvme  G...  3(i  O.  S.  296;  Farmer  v. 
Telephone  Co..  72  O.  S.  521'.;  Raihviy  v.  LiRht  Co.,  10  0.  C.  C 
S31,  4  O.  C.  D.  43:  Denver  r.  Telephone  Co.,  8  O.  N.  P.  666,  10 
O.  D.  (N.  P.)  273;  Telephone  Co.  v.  Parmetiter,- 8  O.  N.  P. 
CN.  S.)  147.  19  O.  D.  (N.  P.)  471;  Telephone  Co.  v.  Telephone 
Co.,  171  Fed.  130,  115  O.  F.  D.  370, 

Section-  9190.  When  two  or  more  telegraph  compan-  ^ 
ies  whose  several  lines  are  not  parallel  or  in  competition  1 
with  each  other,  but  which,  united,  will  form  a  continuous 
Hne  for  receiving  and  transmitting  dispatches,  desire  to  con- 
solidate into  a  single  corporation,  they  may  do  so  in  the 
manner,  and  subject  to  the  rules  provided  for  the  consoli- 
dation of  railroad  companies.     (R,  S.  Sec.  3470.) 

Citcil:  State  v.  Telephone  Co.,  36  O.  S.  2flfi:  Farmer  v. 
Telephone  Co.,  79  0.  S.  526:  Railway  v.  LiRht  Co.,  10  O.  C.  C. 
m\.  4  0,  C,  D,  4i!:  Denver  v.  Telephone  Co.,  8  O.  N.  P,  66S,  10 
O.  D.  (N.  P.>  -273 ;  Telephone  Co,  v.  Parmenter.  8  O.  N.  P. 
(N.  S.l   147.  19  O.  D.   (N,  P.)  471. 

Inasmuch  as  combinations  of  telephone  exchanges  and  tele- 
phone lines  are  necessary  in  orilcr  to  afford  proper  facilities  for 
the  public,  and  the  le^islalure  has  recopuiied  this  necessity  by  pro- 
vision for  merpers  and  comhinaliotis  of  such  companies,  a  contract 
between  two  teleuhone  companies  which  provides  for  an  exclusive 
interchaniie  of  business  must  be  distinguished  from  contracts 
affecting  mergers  of  gas  or  street  railway  companies,  and  is  not 
void  because  of  a  tendency  to  create  a  monopoly  or  subversive 
of  the  public  intrresf  and  benefit;  and  where  a  system  of  hnes 
has  been  built  up  on  the  faith  of  such  an  intercbanue  of  business, 
the  claim  on  the  part  of  the  defendant  company  that  the  contract 
is  in  restraint  of  trade  and  should  be  abrogated  is  not  well  founded: 
Telephone  Co,  v.  Telephone  Co.,  7  O.  N.  P.  (N.  S.)  425,  19  O. 
D.  (N-  P.)  202. 

A  contract  between  a  locnl  telephone  company  and  a  long 
distance  telephone  company  f"r  a  connection  between  their  Unes 
and  the  use  of  local  lines  for  the  sending  and  receiving  of  long 
distance  messages,  which  hinds'  tl'e  local  company  not  lo  permit 
any  similar  connection  by  anv  other  long  distance  company  for 
a  term  of  ninety-nine  vears,  thus  disabling  it  from  giving  its  sub- 
scribers the  benefit  of  competition  in  long  distance  service  and 
from  extending  the  field  of  such  service  beyond  the  lines  of  the 
other  parly,  is  void  both  as  tending  to  create  a  monopoly  and  is 
denying  to  persons  similarly  situated  the  same  privileges  accorded 
to  others.  Conceding  that  a  local  company  is  not  bound  to  permit 
any  long  distance  connection  in  its  exchange,  yet  when  it  extends 
that  right  to  one  company  it  is  nndcr  a  legal  duty  as  a  public 
service  corporation,  to  extend  the  same  right  to  others:  Tele- 
phone Co,  V.  Telephone  Co..  171  Fed,  130,  16  O.  F.  D-  370. 

Sectiox  9191.     The  provisions  of  this  chapter  apply   , 
also  to  a  company  organized  to  construct  a  line  or  lines   1 
of  telephone:  and  every  such  company  shall  have  the  powers   ] 
and  be   subject  to  the   restrictions   herein   prescribed    for 
magnetic  telegraph  companies,     (R.  S.  Sec.  3471-) 
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I.  Cited.  V.  Eminent  domain. 

11.  Scope.  VI.  Use    and    operation    of 

III,  Poles  and  wires.  lines. 

IV.  Abutting  owners.  VII.  Rates. 

I.    Cited. 

Railway  v.  Light  Co.,  10  O.  C  C.  531,  4  O.  C.  D.  43;  Henry 
V.  Cincinnati,  1  O.  C.  C.  (N.  S.)  289.  15  O.  C.  D.  178;  Telephone 
Co.  V.  Zanesville,  8  O.  N.  P.  73,  10  O.  D.  (N.  P.)  134  (reversed 
in  Telephone  Co.  v.  Zanesvilie,  20  O.  C.  C.  34,  10  O.  C  D.  783. 
which  was  reversed  in  Zanesville  v.  Telephone  Co.,  63  O.  S.  442, 
but  affirmed,  on  rehearing  in  Zanesvilie  v.  Telephone  Co..  64  O. 
S.  67) ;  Cireinnati  v.  Telephone  Co.,  2  O.  N.  P.  (N.  S.)  349. 
15  O.  D.  (N.  P.)  203;  Telephone  Co.  v.  Telephone  Co.,  7  O.  N. 
P.  (N.  S.)  425,  19  O.  D.  <N.  P.)  202;  Telephone  Co.  v.  Par- 
menler,  8  0.  N,  P.  (N.  S.)  147,  19  0.  D,  (N,  P.)  471;  Telephone 
Co.  V.  Telep-hone  Co.,  171  Fed.  130.  16  0.  F.  D.  370. 

II.    Scope. 

General  Code  9170  to  9190  deal  with  the  rights,  powers,  duties 
and  liabilities  of  telegraph  companies ;  and  this  section  provides 
that  such  sections  shall  apply  to  telephone  companies :  State  v. 
Telephone  Co.,  36  O.  S.  309. 

By  virtue  of  this  section  telephone  companies  stand  upon  the 
same  footinR  in  this  state  as  telegraph  companies ;  and  the  statutes 
applicable  to  telegraph  companies  are  also  applicable  to  telephone 
companies:     Zanesville  v.   Telephone  Co.,  64  O.  S.  67. 

General  Code  9170  is  the  foundation  of  the  right  of  tele- 
phone companies  to  use  the  public  roads  of  the  stale.  While  such 
section  confers  such  right  upon  telegraph  companies,  this  section 
makes  G,  C.  9170  apply  to  telephone  companies  also:  Telephone 
Co  V.  Cincinnati.  73  O.  S.  64 

Even  without  this  section  the  term  "telegraph"  as  a  mode  of 
transmitting  messages  or  other  communications  is  suflicienlly  com- 
prehensive to  embrace  the  telephone:  Railway  v.  Telegraph  As- 
sociation. 48  O,  S.  390. 

III.    Poles  and  Wibes. 

A  telegraph  company  may  construct  its  lines  and  place  its 
poles  along  and  upon  a  public  road,  but  it  is  subject  to  the  reason- 
able restriction  that  it  shall  not  thereby  inconvenience  the  public 
in  the  use  of  the  road:  Monahai:  v.  Telephone  Co,.  7  O.  N.  P. 
95.  9  O.  D.   (N.  P.)   532. 

A  telephone  or  telegraph  company  which  has  the  right  lo 
place  any  number  of  wires  upon  its  poles  that  it  may  please,  may 
give  a  license  to  an  individual  to  string  wires  thereon  for  the 
salvage  notification  busine^is  which  involves  exclusively  the  trans- 
mission of  telephone  and  telegraph  messages :  Newman  v,  Avon- 
dale,  1  O.  D.  (N.  P.)  356.  31  Bull,  123. 

IV.  Abl'tting  Owners, 

The  construction  of  a  telephone  or  telegraph  line  upon  a  high- 
way is  an  additional  servitude  for  which  the  abutting,  property 
owner  is  entitled  to  compensation :  Smith  v.  Telegraph  Co.,  2 
0,  C.  C.  259.  1  O.  C.  D.  475 :  Denver  v.  Telephone  Co..  8  O.  N. 
P.  666,  10  O.  D.  (N.  P.)  273;  Telephone  Co.  v,  Curfi,  14  O.  D. 
<N.  P.)  148:  sec,  also.  Callen  v.  Light  Co.,  66  O.  S.  166;  Tele- 
graph Association  v.  Railway,  10,  Dec.  Rep.  713,  23  Bull.  166. 

V.  Eminent  Domain, 
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comity  does  not  require  that  this  right  be  extended  to  a  foreign 
telephone  company  and  there  is  no  inherent  power  vested  in  such 
company  to  condemn  private  property  for  purely  local  purposes 
and  not  as  a  part  of  an  interstate  system:  Telephone  Co,  v. 
Columbus  Grove,  8  O,  C.  C.   (N.  S.)  81.  18  0.  C.  D.  131. 

VI.    Use  and  Operation  of  Lines. 

A  telephone  company  may  refuse  service  to  a  subscriber  for 
using  improper  language  over  the  telephone:  Pugh  v.  Telephone 
Association,  B  Dec.  'Rep.  M4.  9  Bull.  104. 

The  printing  of  regulations  upon  the  contract  for  the  use  of 
the  telephone  and  upon  the  telephone  directory  is  sufficient  notice 
thereof:  Pugh  v.  Telephone  Associ.ition,  8  Dec.  Rep.  644,  9  Bull. 
104. 

The  use  of  patented  property,  like  other  species  of  property, 
when  devoted  to  public  use  is  subject  to  control  by  state  legisla- 
tion where  the  exigencies  of  the  public  welfare  require  it;  Stale 
V.  Telephone  Co.,  36  O.  S.  396. 

That  a  telephone  company  can  not  prevent  an  electric  rail- 
way from  completing  its  circuit  by  a  ground  return  even  though 
the  telephone  comoany  has  first  made  such  use  thereof,  and  al- 
though such  u.'ic  by  the  railway  will  destroy  the  use  of  the  tele- 
phone company,  see  Railway  v.  Telegraph  Association,  48  O.  S. 
3!>0  (reversing  Telephone  Association  v.  Railway,  10  Dec.  Rep.  713. 
2;)  Bull.  Iii5')  :  Railwav  v.  Telephone  Association,  11  Dec.  Rep. 
106,  24  Bull,  471. 

\TI.    Rates. 

Telephone  companies  organized  in  this  state  obtain  power  to 
construct  their  lines  along  the  streets  and  public  ways  of  muni- 
cipal corporations  from  the  state  bj-  virtue  of  G,  C.  9170,  et  seq., 
and  not  from  the  municinal  authorities.  The  latter  have  the  power, 
under  G.  C.  91TP.  lo  agree  with  such  companies  as  to  the  mode  of 
use,  and  upon  coinjiensation  for  such  use.  but  not  beyond  what 
may  be  necessarj-  to  restore  the  streets  to  former  stale  of  use- 
fi[Iness.  They  have  not  power  to  exact  or  receive  compensation 
by.  way  of  free  telephone  service  for  themselves  or  for  citizens, 
or  to  fix  rates  for  telephone  charges. 

Where  such-power  to  so  obtain  free  service  and  fix  the  rates 
is  attempted  to  be  exercised  by  the  passage  of  an  ordinance  in- 
corporating such  provisions,  the  company  will  not  be  required  to 
adhere  to  them  by  a  court  of  equity  by  mandatory  injunction,  even 
though  it  be  shown  that  the  rates  agreed  upon  and  incorporated 
in  the  ordinance  were  so  fixed  at  the  solicitation  of  the  company 
and  that  the  company  thereby  obtained  a  benefit  which  it  would 
not  have  otherwise  obtained  in  a  mode  of  use  of  the  streets  more 
beneficial  to  it  and  more  inconvenient  to  the  public:  Farmer 
v.  Telephone  Co.,  72  O.  S.  526. 

In  a  proceeding  instituted  in  the  probate  court  by  a  tele- 
phone company,  under  the  provisions  of  G.  C.  9178,  et  seq,,  which  ' 
authorize  and  require  the  court  to  direct  in  what  mode  such  tele-  , 
phone  company  may  construct  its  lines  along  the  streets,  alleys 
and  other  public  ways  of  a  city  or  village,  the  court  has  no  juris- 
diction, as  a  part  of  its  order,  to  prescribe  or  determine  the  rates 
to  be  charged  citizens  of  the  municipality  for  the  use  of  the  tele- 
phones, and  so  much  of  the  order  as  undertakes  to  determine  such 
rates  is  void  tor  want  of  jurisdiction:  State,  ex  rel.,  v.  Telephone 
Co-,   72  O.   S.  60. 

In  an  action  in  quo  warranto  to  oust  the  telephone  company 
from  the  use  of  the  streets,  alleys  and  other  public  ways  in  the 
mode  directed  by  the  probate  court,  on  the  ground  that  such 
company  has  established  rales  fur  the  use  of  its  telephones  ex- 
ceeding those  prescribed  by  the  court,  on  the  application  of  the 
company,  the  latter  is  not  estopped  from  questioning  and  denying 
the  lurisdictiotr  of  that  court  to  prescribe  the  former  or  any  rates: 
State,  ex  rel..  v.  Telephone  Co.,  72  0.  S.  60, 
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A  contract  whereby  a  telephone  company  agrees  with  a  tele- 
graph company  to  discriminate  in  service  furnished  in  favor  of 
such  telegraph  company  and  against  other  telegraph  companies, 
is  invalid  and  contrary  to  public  policy;  Slate  v.  Telephone  Ca, 
36  O.  S.  296. 

While  a  telegraph  company  may,  by  special  agreement,  or  by 
reasonable  rules  and  regulations,  limit  its  liability  to  damages 
for  errors  or  mistakes  in  the  transmission  and  delivery  of  mes- 
sages, it  can  not  stipulate  or  provide,  for  immunity  from  liabil- 
ity, where  the  error,  or  mistake,  results  from  its  own  negligence. 
Such  a  stipulation,  or  regulation,  being  contrary  to  public  policy, 
is  voidr    Telegraph  Co.  v.  Griswold,  37  0.  S.  301. 

A  contract  between  a  telephone  company  engaged  in  operat- 
ing a  local  exchange  and  a  telephone  company  engaged  in  long 
distance  service,  for  the  physical  connection  of  lines  and  inter- 
change of  business  for  a  period  of  ninety-nine  years,  where  partly 
performed  and  of  material  benefit  to  the  party  seeking  its  avoid- 
ance, and  where  the  other  party  upon  faith  of  and  in  performance 
of  said  contract  has  made  large  expenditures,  is  binding:  Tele- 
phone Co,  V.  Telephone  Co.,  13  0.  C,  C.  (N.  S.)  337,  22  O.  C 
D,  17  (affirming  Telephone  Co,  v.  Telephone  Co.,  7  O.  N.  P. 
(N.  S.)  426,  19  O.  D.  (N.  P.)  202). 

A  contract  for  exclusive  interchange  of  business  originating 
on  the  lines  of  the  one  and  destined  to  points  reached  by  the 
other  is  within  the  purview  of  G.  C.  9171,  and  is  not  obnoxious 
(o  public  policv.  Telephone  Company  v.  Telephone  Co.,  13  O.  C.  C 
(N.  S.)  337,  22  O,  C.  D.  17  faffirming  Telenhone  Co.  v.  Telephone 
Co..  7  6.  N-  P.  (N.  S,1  495.  Ifi  0.  D.  (N.  P.)  202). 

General  Code  9182,  requiring  dispatches  to  be  received  and 
transmitted  from  and  for  other  telegraph  lines,  made  applicable 
to  telephone  companies  by  G.  C.  9101.  does  not,  when  read  in  con- 
nection with  G.  C.  9171,  extend  to  through  verbal  communication 
requiring  physical  connection  of  independent  lines :  Telephone  Co. 
V.  Telephone  Co.,  13  O.  C.  C,  fN.  S.)  337,  22  O.  C.  D.  17  (af- 
firming Telephone  Co.  v.  Telephone  Co..  7  O.  N.  P.  (N.  S.) 
42.5,  19  O.  D-  (N,  P.)  202). 

A  telephone  Company  is  obliged  to  receive  telephone  mes- 
sages without  discrimination,  whether  from  tel^raph  companies 
or  from  other  sub.^cribers  (see  G.  C.  9!ft2  and  9185):  State.*  ex 
rei,.  V.  Telephone  Co.,  36  0.  S.  296, 

Eiecirie   light,  Section  9192.     Excepting  sections  ninety-one  hundred 

pow'r  and  and  seventy -eight  and  ninety-one  bundled  and  seventy-nine, 
package  car-  SO  far  as  applicable,  the  provisions  of  this  chapter  shall  ap- 
panira."'"  Pb'  t"  Companies  organized  for  the  purpose  of  supplying 

public  and  private  buildings,  manufacturing  establishment';, 
streets,  alleys,  lanes,  lands,  squares  and  public  places  with 
electric  light  and  power,  or  an  automatic  package  carrier. 
Save  what  are  given  by  such  excepted  sections,  every  such 
company  shall  have  the  powers  and  be  subject  to  the  restric- 
tions herein  prescribed  for  magnetic  telegraph  companies. 
(R.  S.  Sec.  3471a-) 

Cited:  Farmer  v.  Telephone  Co.,  72  O-  S.  526:  Railwav  v. 
Light  Co.,  10  O.  C.  C,  -531.  4  O-  C.  D.  43:  Telephone  Co',  v. 
Parraenter.  8  O.  N.  P.  (N.  S,)  147.  1!)  0.  D,  (N.  P,)  47!. 

An  electric  light  company  may  be  compelled  to  furnish  service 
to  its  customers  at  reasonable  prices ;  and  therefore  the  require- 
ments by  ordinance  of  a  municipal  corporation  that  a  railway  com- 
pany shall  place  electric  lights  where  its  tracks  crosses  streets  of 
such  municipal  corporation  is  net  unreasonable:  Railway  v.  Bowl- 
ing Green.  .57  0.  S.  336. 

The  construction  and  operation  of  an  electric  plant  in  con- 
nection  with   an   intcriirhan   railway  company   and   upon  the 
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side  of  a  public  highway,  w-hich  is  not  in  actual  use,  is  an  addi- 
tional servitude  which  invades  the  rights  of  the  abutting  property 
owners;  and  such  property  owners  are  entitled  to  an  injunction 
to  prevent  the  construction  and  operation  of  such  electric  light 
plant  until  compensation  and  damages  are  assessed  to  them  un- 
der proper  appropriation  proceedings  and  either  paid  or  secured 
to  be  paid:     Schaaf  v,  Railway,  66  0.  S.  215. 

That  an  abutting  properly  owner  may  stretch  wires  across 
the  street  to  ihe  property  of  another  abutting  property  owner  who 
consents  thereto,  for  the  purpose  of  transmitting  electric  current, 
see  Henry  v.  Cincinnati,  1  O.  C  C.  (N.  S,)  289,  15  O.  C.  D.  178. 

Apparently  contra :  That  an  abutting  property  owner  can 
not  maintain  electric  wires  under  the  street  at  a  depth  of  nineteen 
feet  for  the  purpose  of  supplying  abutting  property  owners  with 
electricity,  see  Butler  v.  Cincinnati,  2  O.  C.  C.  (N.  S.)  376,  15 
O.  C  D.  772. 

An  ordinance  which  provides  that  corporations  which  have 
secured  the  right  by  ordinance  to  erect  poles  must  permit  other 
persons  or  corporation  to   string  wires   thereon  is  said  not  to  ap- 

Ely  to  a  corporation  which  secured  such  right  not  by  ordinance, 
ut  by  an  order  of  the  probate  court;  Light  Co.  v.  Electric  Co., 
10  Dec.  Rep.  709.  23  Bull.  137. 

This  is  said  to  be  the  only  statute  which  refers  to  automatic 
package  carriers:  Ampt  v.  Cincinnati.  6  O.  N.  P.  401,  9  0.  D. 
^N.  P.)  394. 

Section  9193.     In  order  to  subject  such  companies  to   Munici|»i 
municipal  control  alone,  no  person  or  company  shall  place,   jf^'^ity* 
string,  construct  or  maintain  a  line,  wire,  fixture  or  ap- 
pliance of  any  kind  to  conduct  electricity  for  lighting;,  heat- 
ing or  power  purposes  through  a  street,  alley,  lane,  squa're, 
place  or  land  of  a  city  or  village  without  the  consent  of 
such  mimicipality.    This  inhibition  also  extends  to  all  levels 
above  or  below  the  surface  of  such  public  ways,  grounds 
or  places,  as  well  as  along  their  surfaces,  but  not  to  rights       "i""^ 
herlofore  received  through  and  exercised  under,  proceed- 
ings of  a  probate  court. 

Cited;  Farmer  v.  Telephone  Co.,  72  O.  S.  526;  Railway  v. 
Light  Co.,  10  0.  C  C.  531,  4  O.  C.  D.  43;  Telephone  Oi.  v. 
Parmenter,  8  O.  N.  P.  (N.  S,)  147,  19  0.  D.  (N.  P.)  471, 

The,  placing  by  a  private  lighting  company  of  poJes  at  the 
curb  in  a  street,  and  the  stringing  thereon  of  electric  light  cable 
lines  and  wires  for  the  purpose  of  furnishing  light  and  energy  to 
private  takers,  is  a  diversion  of  the  street  from  Ihe  purposes  to 
which  it  was  dedicated,  and  is  a  taking  of  the  property  of  the 
abutting  property  owner  within  the  meaning  of  19  of  the  bill  of 
rights.  And  such  placing  of  poles,  lines  and  wires  is  none  the 
less  an  unauthorized  taking,  even  though  it  be  consented  to  by 
the  city  authorities:  Callen  v.  Light  Co.,  66  0.  S.  16C;  see,  to 
the  same  effect,  McLean  v.  Light  Co.,  8  Dec.  Rep,  619,  9  Bull, 
65.  Apparently  contra:  Auerbach  v.  Telephone  Co.,  7  0.  N.  P, 
633,  9  0.  D.  (N.  P.)  389. 

That  this  section  does  not  prevent  the  abutting  properly  owner 
from  extending  a  wire  across  the  street  at  a  height  of  eighty  feet 
with  the  consent  of  the  property  owner  on  the  opposite  side  of 
the  street,  see  Henry  v.  Cincinnati,  1  0.  C.  C.  (N.  S.)  289,  15  O. 
C.  D.  178. 

The  scope  and  extent  of  the  purposes  and  uses  of  streets 
are  to  be  denned  by  the  municipality  or  the  soverign  state,  and 
not  by  the  abutting  property  owner ;  Butler  v.  Cincinnati,  2  O. 
C.  C.  (N.  S.)  376.  15  O.  C,  D.  773. 

The  genera]  assembly,  having  prescribed  by  this  section  that 
the  stringing  of  wires  in  the  space  between  the  street  lines  at  any 
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■  level  above  or  below  the  surface  can  only  be  doae  by  the  con- 

sent and  under  the  control  of  the  municipality,  and  this  inhibition 
being  within  the  power  of  the  state,  and  injunction  will  not  lit 
against  interference  by  a  municipality  with  electric  wires,  which 
have  been  used  for  a  period  of  two  years  for  conveying  a  current 
from  one  building  to  another  across  an  alley  and  at  a  depth  of 
nineteen  feet  below  the  surface :  Butler  v.  Cincinnati,  2  0.  C  C 
(N.  S.)  376,  15  O.  C.  D.  772. 

The  action  of  the  probate  court  can  rot  be  reviewed  in  the 
council :    Power  Co.  v.  Electric  Co.,  10  Dec.  Rep.  709,  23  Bull  131, 

Any  penalty  SECTION  9194.     Any  penalty  provided  by  law  for  en- 

cuniu^T«.        forcing  such  inhibition  shall  be  cumulative  to  other  njeans 

open  to  the  municipality  by  way  of  injunction  or  otherwise, 

and  not  exclusive.     (R.  S.  Sec.  3471a.) 

Cited:  Farmer  v.  Telephone  Co.,  72  0.  S.  526;  Railway  t. 
Light  Co.,  10  0.  C.  C.  531,  4  O.  C.  D.  43;  Telephone  Co.  v.  Far- 
menter,  8  O.  N.  P.  (N.  S.)  147,  19  O.  D.  (N.  P.)  471. 

powen  of  Section  9195.     A  company  organtzed  for  the  purpose 

j]^="«J^'"  of  supplying  electricity  for  power  purposes,  and  for  light- 
companiei.  iiig  the  Streets  and  public  and  private  buildings  of  a  city 
or  village,  may  manufacture,  sell  and  furnish  the  electric 
light  and  power  required  therein  for  such  or  other  pur- 
poses, and  with  the  consent  of  tiie  municipality,  under  such 
reasonable  regulations  as  it  prescribes,  also  construct  lines 
for  conducting  electricity  for  power  and  light  purposes 
through  the  streets,  alleys,  lanes,  lands,  squares  and  puHic 
places  of  such  city  or  village,  by  the  erection  of  the  neces- 
sary fixtures,  including  posts,  piers  and  abutments  neces- 
sary for  the  wires.  All  wires  so  erected  and  operated  shall 
be  covered  with  a  waterproof  insulation,  and  the  poles, 
piers,  abutments  and  wires  so  located  and  arranged  as  not 
to  interfere  with  the  successful  operation  of  existing  tele- 
graph and  telephone  wires.     (83  v.  143  §  i.) 

Cited:  Farmer  v.  Telephone  Co.,  72  O.  S.  526;  Telephone. 
Co.  V.  Parmenier,  8  O.  N.  P.  (N.  S.)  U7,  19  O.  D.  (N.  P.)  471. 

The  construction  and  operation  of  an  electric  ligh»  plant  in 
connection  with  an  interurban  railway  and  upon  the  same  side 
of  a  traveled  highway  as  such  railway,  is  a  burden  which  invades 
the  property  rights  of  abutting  property  owners ;  and  ihey  may 
have  such  construction  and  operation  enjoined  until  the  compen- 
sation is  adjudged  under  an  appropriation  proceeding  and  is  either 
paid  or  secured  to  be  paid:     Schaff  v.  Railway,  66  0.   S.  215. 

The  placing  by  a  private  lighting  company  of  poles  at  the 
curb  in  a  streei,  and  the  stringing  thereon  of  electric  light  cable 
lines  and  wires  for  the  purpose  of  furnishing  light  and  energy 
to  private  takers,  is  a  diversion  of  the  street  from  the  purposes  to 
which  it  was  dedicated,  and  is  a  taking  of  the  property  of  the 
abutting  owner  within  (he  meaning  of  No.  19  of  the  bill  of  rights. 
And  such  placing  of  poles,  lines  and  wires  is  none  the  less  an 
unauthoried  taking,  even  though  it  be  consented  to  by  the  city 
authorities:     Callen   v.  Light  Co.,  66  O.  S,   166. 

If  it  appears  that  the  acts  of  the  lighting  company  in  so  plac- 
ing its  poles,  lines  and  wires  were  done  without  the  knowledge 
or  consent  of  the  lot  owner,  and  that  their  mainlenance  will  wort 
injury  to  his  property,  appreciable  in  character  and  amount,  such 
owner  has  a  right  to  an  mjunction  against  such  maintenance  and 
an  order  for  removal:     Callen  v.  Light  Co,,  666  O.  S.  166, 


,v  Google 


REGULATING   RAILROADS    AND   PUBLIC    UTILITIES. 

Prior  to  March  3,  1886,  ^83  v.  143),  a  municipal  corporation 
had  no  power  to  grant  the  right  to  erect  electric  light  poles  in 
a  public  street.  An  ordinance  passed  before  that  lime  purporting 
to  grant  such  ri){ht  had  no  legal  effect ;  Light  Co.  v.  Electric 
Co.,  6  O.  C.  C,  340,  3  O.  C.  D.  193;  Railway  v.  Light  Co.,  10 
O.  C.  C.  531.  4  O.  C.  D.  43. 

A  subsequent  grant  which  was  not  made  in  compliance  with 
iuch  statute  did  not  operate  as  a  ralilication :  Light  Co.  v.  Elec- 
tric Co.  5  O.  C.  C.  3.1U,  3  O.  C,  D.  liB. 

An  electric  light  company  which  had  erected  its  poles  under 
such  invalid  grant  was  a  tenant  by  sufferance,  and  was  subject 
to  any  reasonable  regulations  which  the  municipal  corporation  may 
subsequently  see  fit  to  make:  Railway  v.  Light  Co.,  10  O.  C.  C. 
531,  4  O.  C,  D.  43. 

When  a  dangerous  current  of  electricity  is  allowed  lo  escape 
from  the  wires  of  the  company  supplying  it,  this  does  not  estab- 
lish negligence  per  sc  in  such  company  in  an  action  against  it 
for  injury  susiamed  by  reason  of  such  escape;  Railway  v.  Rip- 
pon  8  0.  C.  C.  (N.  S.)  3;)4,  18  O.  C.  D,  561. 

A  municpal  corporaton  has  no  power  to  provide  in  its  grant 
to  an  electric  light  company  that  no  other  electric  light  company 
shall  appropriate  or  acquire  any  rights  in  the  streets  of  such  muni- 
cipal corporatbn:  Illuminating  Co.  v.  Mt.  Gilead,  8  O.  N,  P. 
UW),  10  O.  D.    (N.  P.J  235, 

The  violation  by  an  electric  light  co'mpany  of  an  ordinance 
and  also  of  general  law  relative  to  the  location  of  its  poles  and 
wires  and  the  use  of  insulation  creates  no  liability  because  of 
the  death  from  contact  with  one  of  its  wires  of  a  lineman  em- 

Sloyed  by  a  telephone  company  who,  hi  accordance  with  estab- 
shed  custom  had  climbed  one  of  the  poles  of  the  lighting  com- 
pany for  the  purpose  of  adjusting  telephone  wires:  Borck  v. 
Electric  Co.,  5  O.  N.  P.   (N.  S.)  5:20,  IH  O.  D.   (X.  P.)   C17. 

The  municipality  mii'jt  give  its  consent  to  construct  conduits 
before  anything  tan  be  done  by  either  city  or  company  looking 
to  an  agreement  as  to  the  mode  of  use  or  by  way  of  providing 
for  compensation:  Columbus  v.  Telephone  Co.,  10  0.  ti.  P.  (N. 
S.J  433,  21  O.  D.  (N.  P.)  273. 

An  ordinance  which  provides  that  every  company  which  has 
by  ordinance  acquired  ihe  right  to  erect  poles  must  permit  other 
persons  or  corporations  to  make  use  of  such  poles,  does  not  apply 
to  a  corporation  which  acquired  its  right  to  erect  poles  by  order 
of  the  probate  court,  and  not  by  ordinance:  Light  Co.  v.  Electric 
Co.,  10  Dec.  Rep.  ToO,  23  Bull.  137. 

The  right  by  a  public  lighting  company  to  maintain  its  wires 
on  municipal  poles  can  not  be  acquired  by  estoppel,  where  the  com- 
pany cJaitning  such  right  has  been  charged  from  the  beginning 
with  full  knowledge  that  whatever  rights  it  might  acquire  to  the 
use  of  such  poles  must  be  through  strict  legal  contract  with  the 
municipality;  Columbus  v.  Service  Company,  4  O.  N.  P.  (N.  S.) 
3-J9,  17  O.  D.  (N.  P.J  291. 

There  is  an  entire  absence  of  express  power,  either  in  the 
municipal  code  or  previous  statutory  provisions,  ^hereby  a  muni- 
cipality may  grant  lo  a  lighting  company  the  right  to  jointly  use 
municipal  poles ;  nor  can  such  power  be  implied  from  authority 
to  sell  either  real  or  personal  property,  and  to  treat  such  pole 
rights  as  a  mere  license  might  easily  result  in  confiscation  to  a 
degree  which  would  exclude  the  city  from  larger  use  demanded 
by  future  growth:  Columbus  v.  Service  Co.,  4  O.  N.  P.  (N,  S.J 
320.  17  O.  D.  (N.  P.)  201. 

The  fact  that  public  policy  and  good  business  judgment  favor 
an  advantageous  contract  for  the  jiiint  use  of  city  poles,  furnishes 
no  warrant  to  a  court  to  assist  in  a  continuance  of  such  use,  where 
the  entering  into  such  a  contract  is  manifestly  ultra  vires  on  the 
part  of  the  municipality:  Columbus  v.  Service  Co.,  4  O.  N.  P. 
(N.  S.)  mo.  17  O.  D.  (N.  P.)  291. 
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^n.  Section  9196.     When  contracts    for  electric  lighting 

i«Ur«d  have.been  heretofore  entered  into  in  which  there  is  an  omis- 
sion or  error  from  want  of  conformity  to  the  statutes  of 
this  state  but  which  contracts  have  been  made  as  herein 
required,  and  when  by  reason  of  the  expenditure  of  money 
or  labor  in  the  performance  of  such  contracts  or  on  any 
other  account,  it  is  just  and  equitable  fully  to  execute  them, 
in  such  cases  the  courts  are  authorized  to  ujjhold  such  con- 
tracts as  binding  on  all  parties  to  them  and  to  carry  them 
into  effect  as  though  no  such  defect,  omission  or  error 
existed,  any  law  of  this  state  to  the  contrary  notwithstand- 
ing.    {92  V.  291  §  3.} 


Section  9197.  Any  company,  organized  under  the 
laws  of  this  or  of  any  other  state,  and  owning  and  operating 
a  telephone  exchange,  or  doing  a  telegraph  business,  in  any 
city  or  village  in  this  state,  may  construct  and  maintain 
under-ground  wires  and  pipes,  or  conduits  and  other  fix- 
tures for  containing,  protecting  and  operating  such  wires 
in  tiie  streets  and  public  ways  of  such  city  or  village  in  the 
state,  when  the  consent  of  such  city  or  village  has  been 
obtained  therefor.  Any  ordinance  of  any  village  purport- 
ing to  grant  the  right  or  privilege  to  any  telephone  or  tele- 
graph company  to  construct  and  maintain  imdergroimd 
wires  and  pipes,  or  conduits  and  other  underground  fix- 
tures for  containing,  protecting  and  operating  such  wires, 
in  the  streets  and  public  ways  of  such  village,  and  which 
grant  has  been  accepted,  or  when  money  has  been  expended 
in  good  faith  on  account  thereof,  is  hereby  declared  to  be 
valid  and  effective,  any  law,  or  part  of  law,  to  tlie  contrary 
notwithstanding.     (100  v.  85  §§  1,  la.) 

The  municipality  must  give  its  consent  to  construct  conduiii 
before  anything  can  be  done  by  either  city  or  company  looking 
to  an  agreement  as  to  the  mode  and  use  or  by  way  of  providing 
for  compensation;  Columbus  v.  Telephone  Co.,  10  O.  N.  P. 
(N.  S.)  433,  21  O.  D.  (N.  P.)  273. 

Under  this  section  and  G,  C.  9198,  a  city  and  a  telephone 
company  may  by  ordinance  and  contract  enter  a  valid  obligation 
whereby  the  company,  in  consideration  of  the  use  of  the  city's 
streets  for  siibsur/acc  construction,  binds  itself  to  pay  to  the  city 
a  certain  percentage  of  its  gross  earnings:  Columbus  v.  Tele- 
phone Co..  10  O.N.  P.  {N.  5.)  J33.  21  O.  D.  (N.  P.)  273. 

Rectio.v  9198.  Consent  of  a  city  or  village  to  the  con- 
struction and  maintenance  of  underground  wires  and  pipes, 
or  conduits  and  other  fixtures  therefor,  by  a  company  own- 
ing and  operating  a  telephone  exchange  or  doing  a  tele- 
graph business,  shall  be  given  by  the  council  in  cities  or 
villages.     (100  v.  85  §  2.) 

Cited:  Farmer  v.  Telephone  Co..  72  O.  S-  526:  Telephone 
Co,  V.  Parmenter,  8  O.  N.  P.  (N.  S.)  147,  19  0.  D.   (N.  P.)  471. 

Where  an  ordinance  granting  a  teleph»ne  "franchise  provides 
for  the  construction   of  telephone  lines  on  both  the  surface  and 
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subsurface  of  the  streets,  alleys  and  public  places  of  a  municipal- 
ity, the  proiisions  of  G.  C.  9179  do  not  prevent  a  municipality 
front  exacting  from  the  company,  a  percentage  of  the  gross  rentals 
received  from  telephones,  in  addition  to  requiring  that  the  coni' 
pany  shall  itself  restore  the  streets  to  their  former  state  of  use- 
fulness at  its  own  expense:  Columbus  v.  Telephone  Co.,  10  O. 
N.  P.  (N.  S.)  433,  n  0.  D.  (N.  P.)  273. 
See  note  to  G.  C.  0197. 
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9211.    Occupancy  and  use  of  highway  o 

ground. 
Kl.'i.    Compenfation   for   land   lakcn. 


Section  9190.  A  ship  canal  company  may  lay  out. 
construct,  maintain  and  operate  with  any  kind  of  motive 
power  a  ship-canal,  together  wiih  all  locks,  dams,  tow-paths. 
branches,  basins,  tunnels,  aqueducts,  feeders  to  supply 
water  from  any  lakes  or  rivers,  reservoirs,  cuttings,  ap- 
paratus, appliances,  and  machinery  it  deems  necessary,  be- 
tween the  points  named  in  the  articles  of  incorporation. 
(92  V.  4io§  I.) 

For  canals.  ,=ce  appendix.   13M7,  ct   seq. 

Wlicn  a  canal  com  jinny  is  incorporated  by  an  act  of  (he 
general  assembly,  with  full  power  lo  locate  and  construct  a  canal. 
the  charter  cnnferrinK  ample  power  upon  the  company  for  all 
purposes  connecled  with  tJie  en  n  struct  ion  of  the  contemplated  canal, 
and  for  the  protection  of  their  works,  but  nowhere  authorizing 
the  company  to  trans.ict  a  hankinc;  business  or  to  issue  bills  of 
credit  to  circulate  as  money,  and  such  company  issues  such  bank 
notes  with  intenti<m  to  circulate  tbem  as  money,  stockholders  of 
such  canal  company  are  liable  individu.illy  as  ordinary  partners 
in  business;     I.awler  v.  Walker,  18  O.  ISI. 

Where  a  railroad  company  nnd  a  canal  company  resort  lo  the 
form  of  approoriation  merelv  for  the  purpose  of  consummatinE 
what  is  in  realty  an  amicable  purchase  by  the  railroad  companv 
frnm  the  canal  company  of  its  casement  in  the  lands  appropriated, 
and  a  railroad  is  thereupon  con.itrrrled  on  the  hue,  and  in  the  place 
of  the  canal,  this  is  nnl  such  an  abandonment  of  the  casement  of 
the  canal  companv  as  will  work  its  reversion  to  the  owner  of  the 
land  in  fee  simple:    Hatch  v.  Railroad,  18  O,  S.  32. 


Skction  Q200,  When  a  terminits  named  in  the  articles 
of  incorporation  is  upon  the  homidary  line  of  the  state,  the 
directors  of  sitch  companv,  on  the  location  of  the  canal  in 
the  county  where  it  so  cndi.  shall  make  and  file  a  certificate 
thereof,  as  by  law  is  reqiiired  pf  a  railroad  ending  on  such 
boundary  line  ('92  v.  410  §  r.'i 


(744) 


,v  Google 


REGULATI.NG   RjVII.HOADS    AKD   PUHLIC   UTILITIES. 

SErTiON  y2oi.     Such  company  mav  changfe  the  line  or   ch»ns 
grade  of  its  canal  and  branches  thereof,  and  either  of  the   '■"'- 
j)roi)osed  termini  of  such  canal  and  branches,  in  the  manner 
and  subject  to  ihc  provisions,  conditions  and  limitations  of 
law   relating  to  changes   of  the  termini,   routes,   lines,  or 
grades  of  steam  railroads.     (92  v.  410  §  2.) 

Section  9202.  Such  coriipany  may  extend  its  canal  Eikih 
and  branches  thereof  into  an<l  through  an  adjoining  state, 
under  the  regulations  by  such  state  prescribed.  The  rights, 
powers  and  privileges  of  the  company  over  such  extension, 
in  the  construction  and  use  of  its  canal  and  branches,  in 
controlling  the  property  and  applying  the  money  and  assets 
thereof,  shall  fce  the  same  as  if  they  were  wholly  in  this 
stat„.     (92  V.  410  §  2.) 


Section'  9203.  Such  company  may  enter  upon  any  m. 
land  for  the  purpose  of  examining  and  surveying  the  lines  '"" 
of  its  canal  and  branches,  and  also,  by  purchase,  appropria- 
tion or  otherwise,  acquire  lands  necessary  for  making,  pre- 
serving, maintaining,  operating  or  using  its  canals,  other 
works  and  appliances.     {92  v.  411  §  3.) 

A  catia]  is  a  pulilic  use;  anil  a  corporation  which  is  formed 
for  tlie  purpose  of  constructini?  a  canal  may  appropriate  private 
properly  ihcrefor:     VVillard  v.  Hamihon.  7  O.  (pt.  2)  112. 

When  a  canal  company,  incorporated  under  a  special  act  of 
(lie  general  assembly  attempted  to  appropriate  lands  according  to 
the  rule  of  c<uiipcn-atinii  and  the  mode  ot  ascertaining  it  pre- 
scribed by  sidd  special  charter,  it  was  held  that  such  rule  and  mnde 
of  compensation  were  abrogated  by  the  constitution  of  1851,  and 
a  new  rule  and  mode  thereby  prewribed :  Canal  &  Hydraulic  Co. 
V.   Fitzgerald,  10  0.   S.  614. 

A  proviso  in  a  special  act  which  authorized  a  canal  com- 
pany to  abancion  a  pari  of  its  canal  as  follows:  "Provided,  that 
such  abandonment  shall  not  be  construed  to  release  the  said  Penn- 
sylvania aud  Ohio  Canal  Company  from  any  liability  or  contract 
incurred  or  eulered  into,  nor  defeat  the  rights  of  any  person  or 
persons,  company  nr  corporation."  protects  private  rights  only,  and 
does  not  refer  to  duties  which  are  owing  to  the  public.  Accord- 
ingly, the  obligation  to  maintain  and  keep  in  repair  bridges  over  the 
canal,  imposed  by  the  charter  of  such  company  was  discharged 
as  to  the  pan  of  the  canal  ihiia  ahandoued  :  Can,al  Co.  v,  Com- 
■     ■  ,   27   O.   S.   14. 

itnte  which  provides  for  abandoning  a  canal  is  valid  and 
nal.  since  it  does  not  confer  corporate  powers;  Canal 
1.0.  V,  Commissioners.  "27  O.  S.  14;  Vought  v.  Railway,  58  O. 
S,  13.T  (affirmed  in  Walsh  v.  Railway,  ITU  U,  S.  4G!),  13  0.  F.  D, 
234). 

Whether  a  statute  which  provided  for  abandoning  an  Ohio 
canal  and  for  leasing  the  same  to  a  railway  is  a  violation  of  any 
contract  between  the  United  States  and  the  state  of  Ohio,  such 
contract  was  not  intended  for  the  benefit  of  owners  of  abutting 
realty  who  rci'eivt  water  from  the  canal  or  whose  lands  drain  into 
the  canal;  aud  an  owner  of  such  realty  can  not,  accordingly,  main- 
tain, an  action  to  prevent  such  abandonment :  Vought  v.  Rail- 
wav,  m  O.  S.  12;i  (affirmed  in  Walsh  v.  'Railway,  17C  U.  S. 
469',  13  O.  F,  D,  2.14. 

Where  the  state  took  possession  of  govcrnmeui  land  for  canal 
purposes  under  the  provisions  of  the  act  of  congress  of  May 
24th,  18*-*'5,  the  title  of  the  holder  of  such  land  under  a  lease  from 
the  state  is  superior  to  that  claimed  under  a  patent  subsequently 
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issued  by  the  United  Stales  Railway  v.  Nelson.  9  O.  N.  P.  (N. 
S.)  56. 

Section  8  of  the  act  of  February  4,  1825,  (23  v.  50),  the 
substance  of  which  was  an  appropriation  by  the  state  of  all  lands. 
waters  and  streams  taken  possessiou  of  by  the.  canal  commis- 
sioners, vesting  the  fee  in  the  state,  did  not  operate  on  unpatented 
United  States  lands,  such  as  the  land  involved  in  this  case  was : 
State  V.  Fenn,  10  O.  N.  P.  (N.  S.)  325. 

The  act  of  congress  (8  Laws  of  United  States  pp.  118-120), 
No.  5  of  which  granted  to  the  state  of  Ohio  500.000  acres  of  lands 
owned  by  the  United  Slates  within  the  state  of  Ohio,  to  be 
selected  for  the  purpose  of  aiding  the  state  of  Ohio  in  the  pay- 
ment of  the  debts  already  incurred  by  the  state  in  the  construc- 
tion of  the  canals,  being  an  act  to  aid  the  state  of  Ohio  in  ex- 
tending the  Miami  canal  'from  Dayton  to  Lake  Erie,  and  the 
-  grant  being  made  for  the  purpose  of  aiding  the  stale  in  defray- 
ing the  expenses  of  that  canal,  had  no  relation  to  any  canal  but 
the  one  named  in  the  -act,  and  did  not  therefore  refer  to  the 
lands  here  involved,  and  did  not  authorize  the  state  to  take  them 
and  dispose  of  Ihem  as  authorized  by  the  act.  The  purpose  of  this 
act  of  congress  was  to  authorize  the  legislature  to  select  the 
lands  as  therein  provided,  and  to  dispose  of  them  for  the  purpose 
named  in  the  act,  and  no  other.  This  act  made  a  grant  of  land,  for 
the  pnrpose  named,  limiting  it  to  a  certain  locality,  viz..  "on  each 
side  of  the  canal  between  Dayton  and  the  Maumee  river,  at  the 
mouth  of  the  Auglaize,  so  far*  as  the  same  shall  be  located  through 
public  land;     Slate  v.  Fenn.  10  0.  N.  P.   (.N.  S.)   325. 

Lands  acquired  for  its  use  by  a  canal  company,  a  private 
corporation  organized  by  the  general  assembly  before  the  adop- 
tion of  the  present  constitution  authorizing  it  to  acquire  lands  by 
donation,  grant  or  appropriation,  without  expressing  the  inter- 
est or  estate  to  be  acquired  thereby,  revert  to  the  owner  from  whom 
they  were  acquired  on  the  abandonment  of  the  canal,  or  his 
successor  in  title:  Newton  v.  Railway,  115  Fed.  781,  53  C.  C.  A, 
509,  U  O.  F.  D.  156. 

If  land  has  been  appropriated  for  canal  purposes,  and  sub- 
sequently such  land  is  appropriated  for  railway  purposes,  the  orig- 
inal owner  is  entitled  to  compensation  for  the  additional  burden 
thus  imposed  thereon:  Ilalch  v.  Railroad,  18  O.  S.  92;  see,  10 
the  same  effect,  Vought  v.  Railway.  58  O.  S.  123  (affirmed  in 
Walsh  V.  Railway,  176  U.  S.  409,  13  O.  F.  D,  234). 

jj^    ^1^^  Sectio.v  9204.     Such  company  may  make,  maintain, 

pta/es'o/         and  alter  places  or  passages  over,  under  or  through  the 
paiuges.  canal,  its  branches  and  connections;  relocate,  alter,  move, 

divert,  rebuild  or  change  the  grade  of  a  bridge,  street, 
highway,  turnpike,  road,  tramway,  railroad,  pipe  lime,  con- 
duit or  other  avenue  of  transportation,  public  or  private, 
or  of  an  electric  telegraph  or  telephone  line,  electric  wire, 
main,  conduit,  water,  gas  or  steam  pipe,  se^-er,  drain,  cul- 
vert or  timnel.  the  location  of  which  lies  in,  on,  across, 
under  or  coniigiious  to  an  intended  canal  or  works,  and 
which  obstructs  or  interferes  with  their  proper  construc- 
tion, maintenance  or  operation.     (92  v.  411  g  3.) 

Power  to  Section  9205.     By  purchase,  appropriations,  or  other- 

mAt  chanjw  wi.se,  such  com])aiiy  may  acquire  all  lands  necessary  for 
Btiuotures'"  relocating  and  moving  the  aforesaid  structures,  and  in  like 
manner,  obtain  and  use  during  the  construction  and  opera- 
tion of  such  canal  and  its  branches,  from  rivers,  streams, 
lakes,  reservoirs  and  other  sources  of  water  supply  adjacent 
thereto,  water  sufficient  for  the  construction,  maintenance 
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and  use  of  the  canal,  its  branches  and  works,  and  also 
cause  and  keep  up  a  current  of  three  miles  per  hour  in  all 
the  navigahle  channels  of  the  canal;  control  the  fiiictuations 
of  lakes,  rivers,  and  creeks,  by  regulating  and  overflow  dams 
and  weirs;  raise  and  lower  the  water  surface  in  the  lakes 
an<l  rivers;  control  the  flood  waters  of  rivers  and  creeks 
adjacent  to  the  canal  or  its  branches,  by  directing  or  im- 
pounding them;  divert  or  alter  the  course  of  a  river,  stream, 
or  other  water  course,  when  necessary  to  their  making, 
maintenance,  or  operation;  and  erect,  maintain  and  operate 
dams,  regulating  dams,  weirs,  conduits,  channels,  diversion 
channels,  cuttings,  ditches,  trenches,  tunnels,  reservoirs, 
basins,  aqueducts,  and  other  works  necessary  to  the  pur- 
poses of  the  company.     (92  v.  411  §  3.) 

Section  9206,     Such  company  may  condemn,  appro-  May  ippropn- 
pinate,  purchase  or  otherwise  acquire  and  remove  any  dam.  JJ' „«*«'''" 
pier,  wharf,  bridge,  causeway,  trestle,  wall,  embankment,  «nai. 
or  other  artificial  work  or  natural  obstacle  which  obstructs, 
interferes  with,   or   threatens  the   free   navigation  or  use 
and  operation,  and  maintenance  of  its  canal  or  branches, 
or  the  safe  and  easy  entrance  or  exit  of  vessels  to  and  from 
them.     (92  V.  411  §  3.) 

Sf-ction  13207.     Such  company  may  construct,  main-  Tennin»ii, 
tain  and  use,  lease  or  otherwise  dispose  of  terminals,  bar-  *areiioo»e». 
bors.  wharfs,  piers,  docks,  elevators  and  warehouses  upon 
its  canal,  or  on  lakes  adjoining  or  near  to  it,  or  connected 
therewith  bv  waterways,  natural  or  artificial.     (92  v.  411 

§3.) 

Section  0208.     Such  company  may  lay  out  and  lease,   May  ie4M 

or  otherwise  dispose  of  water-lots,  and  use,  lease,  sell  or  "b*""- 
otherwise  dispose  of  water  brought  by  or  for  its  canal. 
and  produce,  lease  and  supply,  or  otherwise  dispose  of 
hydraulic,  electric,  or  other  kinds  of  power  in  connection 
with  its  own  works,  and  also  erect,  maintain  and  operate 
such  structures,  machinery  or  apliances.  as  are  necessary 
to  produce  the  power  or  force  required  to  operate  the  canal 
and  branches.     (92  v,  4TI  §  3.1 

Whether  the  act  of  M.irch  2mh,  I8fi7  (fii  0.  L.  28,'51,  purport- 
'va%  to  authorise  the  defendant  to  nbanrton.  lease  or  sell  the  whole 
or  any  part  of  ilf  canal,  be  in  conflict  with  provision  of  the  con- 
stitution against  the  conferrmR  of  corporate  powers  by  special  laws 
or  not.  and'  whether  it  be  operative  as  a.  waiver  of  any  cause 
of  forefeiliire  comrnited  by  the  de-fendant  before  its  passage  or 
not,  it  can  not  be  so  construed  as  to.  relieve  the  defendant  from 
its  duty  to  keep  in  repair  those  portions  of  it.s  canal  not  abandoned  " 
under  the  provisions  of  the  "statute,  or  from  the  consequences  pre- 
icribed  in  the  charter  for  failing  tf>  perforin  such  duty:  Slate  v. 
Canal   Co,,  23  O.   S.   121, 

A  canal  company  incorporated' under  the  act  of  Januarv  10, 
1S27  (25  O,  L,  3>.  erected  across  a  river  a  dam  to  the  height  of 
fourteen  feel,  causing  the  water  to  (low  back  upon  the  lands 
of  a  proprietor  above  the  dam  on  the  same  stream.  The  company 
owned   in   fee   simple,  by   purchase,   the   land   on   which   the   south 
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half  of  the  dam  was  built,  but  none  f>f  the  land  on  which  the  north 
half  was  built ;  and  conveyed,  in  fee  simple,  to  certain  mill  own- 
ers, the  land  it  thus  owned,  and  gTiuttd  lo  ilicm  and  their  heirs 
the  privilege  of  using  llic  surplus  water  of  the  dam  not  required 
for  canal  purposes.  It  was  held  that  the  right  of  the  company 
ac(|nired  by  appropriation,  to  flow  the  lands  of  such  proprietor 
by  mainiaininK  a  dam  of  such  lieiKht,  did  nol,  l>y  virtue  of  the  com- 
pany's conveyance  and  graiu  to  the  mill  owners,  survive  and  vest 
m  them  after  the  dissolution  of  the  corporation:  McCombs  v. 
Sli-wart,  40  O.   S.  647. 

Owners  of  lands  abuttini:  on  a  canal,  incidentally  benefitted  by 
the  water  it  affords,  or  it'  facilities  for  drainage,  have  no  prop- 
erty interest  in  these  incidental  benerus,  and  can  not,  on  such 
KTOimd,  enjoin  the  abandonment  of  the  can.il,  or  claim  compensa- 
lion  therefor:  Vouuht  v.  ■Railroad,  58  O.  S.  123  (affirmed  in 
Walsh  V.  Railroad.  176  V.  S.  -IW,  13  O,  F.  D.  2-341. 

Where  the  land  is  only  abandoned  by  the  state  fur  canal 
purposes,  and  is  at  the  same  time  leased  or  conveyed  to  a  rail- 
road company  for  the  construction  and  operation  of  a  railroad 
thereon,  the  owner  is  only  entitled  In  compensal-ion  for  such  ad 
ditional  burthen  thereby  in1po^cd  on  the  land,  and  such  damages 
as  may  result  from  the  new  use :  Vought  v.  Railway,  -W  O.  S, 
12:(   (followin-{  Hatch  v.   Railway.   IS  O.  S.  02). 

A  person  who  owns  land  abuttiiiR  on  a  canal  can  not  com- 
plain r)f  the  abandonment  thereof  on  the  ground  that  it  is  a 
breach  of  contract  bclwcvn  (he  United  Slates  and  the  state  of  Ohio: 
Walsh  V.  Railway,  17ti  V.  S.  4(in,  13  0.  F.  D.  2^4  (affirming  Vought 
V.  Railway,  58  O.  S.  123). 

May  acquire  SECTION  Cfzot).     Siicli  Company  iTiav  a<:<|uire.  use,  or  dis- 

v««i»,  pose  of  steamers,  tugs,  boats,  barges  and  other  vessels  for 

its  canal  piiq)nscs,  ami  prt^jel  them  in  and  through  the 
canal  by  any  kind  of  j)o\vcr  or  force,  and  also  open,  cut 
and  make  siu-h  ponds  or  basins  for  the  laying  np  or  turn- 
ing of  vessels,  boats,  or  rafts  using  the  caiial,  at  such  parts 
of  it  as  the  convpany  deems  expedient.     ("92  v.  411  §  3.) 

Nay  bund,  Si:rTio\  9210.     Such   cninjianv   mav  Ittiild   and   erect 

dry-docks,  slips  and  machinery  iherewith.  for  the  hatd- 
tng  out  and  repairing  of  vessels,  at  its  discretion  :  also,  pro- 
vide or  make  apparatus  and  appliances  for  the  raising  and 
clearing  away  of  wrecked  or  sunken  vesseh,  for  the  float- 
ing of  sunken  or  grounded  vessels,  and  lease  or  hire  such 
instrtimentalitics  on  such  terms  as  it  sees  fit.  or  operate 
them  by  its  own  servants  and  agents.     (i)2  v.  411  §  3.) 

Sf,(  TTix  (>2II.  Such  company  may  construct,  or  ac- 
(iiiire,  maintain  anl  operate  electric  telegraph  and  tele- 
phone lines,  electric  light  poles,  wires,  machinery,  and  ap- 
paratus for  the  economic  and  convenient  construction  and 
operation  of  its  canal  and  branche.s:  also,  by  license,  pur- 
chase, or  otherwise,  acnuirc  the  right  to  use  any  patented 
invention,  proper  for  that  purpose,  and  again  dispose  of 
them.  The  company  further  may  do  all  such  things  as 
are  necessary  for  the  making,  completing,  maintaining  or 
operating  its  cana!  and  branches,  and  to  the  carrying  otit 
in  other  respect*  its  object.     (<)2  v.  411  §  3.) 
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Section  q2I2.     When   such   company  finds  it  ncces-   when 


T»te  propert). 
nude  b;  com- 


sary  to  relocate,  alter,  move,  divert,  rebuild,  or  otherwise 
charge  a  bridge,  street,  highway,  turnpike,  or  other  public 
or  private  avenue  of  transportation,  or  of  an  electric  tele- 
graph or  telephone  line,  electric  wire,  main,  conduit,  water, 
gas  or  steam  pipe,  sewer,  drain,  culvert,  or  timnel,  it  forth- ' 
with  shall  properly  reconstruct  whichever  of  these  is  moved 
or  changed,  on  the  most  favorable  location  procurable, 
with  the  least  possible  interruption  to  its  convenient  use, 
and  at  the  company's  expense.     (92  v.  412  §  3.) 

Section  9213.  Such  comcany  may  enter  upon,  oc-  Oicup«ocT 
cupy  and  use,  a  part  or  all  of  a  river,  creek  or  stream  on  Smb^  "' 
and  along  the  route  of  its  canal  and  branches;  enter  upon 
lands  on  the  route  adjoining  or  in  the  neighborhood  there- 
of, and  appropriate  so  much  as  is  deemed  necessary  there- 
for, including  buildings  and  improvements  mentioned  in 
sections  ninety-two  hundred  and  three  and  ninety-two  hun- 
dred and  twelve  both  inclusive,  and  materials  for  con- 
struction, and  rights  of  way  to  enable  it  to  construct  and 
repair  its  c'anal  and  branches.     (92  v.  412  §  4.) 

Section    9214-     Tf    in    the    location    of   a    canal,    or  OKupimej 
branches  thereof,  it  be  necessary  to  occupy  a  public  road,   SPghM*  0/ 
street,  alley,  way  or  rutblic  frroun'd,  or  part  thereof,  the  right  ?■*'«  pound. 
to  occupy  and  use  it  mny  be  acquired  in  the  manner,  un- 
der the  conditions  and  subject  to  the  restrictions  and  ob- 
ligations provided  by  law  for  railroads  in  like  cases,  which 
are  herebv  made  applicaible  to  ship-canal  companies.     (92 
V.  41.-?  §  5-) 

Section  9215.  No  appropriation  of  property  to  the  Comptmatioii 
use  of  such  company  shall  be  made  until  full  compensation  '"'  '"""^  "^ 
therefor  is  made  in  money,  or  secured  by  deposit  of  money, 
tn  the  owner,  to  be  assessed  by  a  jury  without  deduction 
fi,r  benefits  to  any  property  owner,  as  prescribed  by  law. 
Such  appronriation  of  property  shall  be  made  according 
to  the  provisions  of  law  relating  to  the  appropriation  of 
private  property  by  corporations.     (92  v.  413  §  6.) 

Section  0216.  Such  company  may  issue  bonds,  con-  isming  of 
vertible  or  otherwise,  bearing  interest  at  not  more  than  '"""'*• 
seven  per  cent  ner  annum,  to  an  amount  not  greater  than 
the  amount  of  its  caoital  stock  actually  subscribed,  for  one 
or  more  of  the  following  purposes:  Completing  or  ex- 
tending its  canal,  constructing  branch  canals,  necessarv 
buildings  or  imorovements,  enlarging  or  deepening  its  canal 
or  branches,  paving  its  unfunded  debts,  or  redeeming  its 
bonds.  It  may  secure  the  bonds  so  issued  by  mortgage  on 
its  property,  or  otherwise,  bv  complying  with  the  provisions 
of  the  law  authorizing  railroad  comnanies  to  issue  bonds 
for  similar  purposes,  which  are  hereby  made  applicable  to 
ship-canal  companies.     f02  v.  41?  87.)  /^  1 
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n.  Section  9217.     Such  company  may  borrow  money  on 

'iMn  ^^'^  terms,  for  the  purposes,  and  subject  to  the  conditions 
and  restrictions,  contained  in  the  law  governing  the  borrow- 
ing of  money  by  railroad  companies;  and  its  mortgage  or 
pledge  to  secure  the  payment  of  such  loans  shall  be  made, 
■  recorded,  and  the  lien  thereof  attach  as  required  and  pro- 
vided with  respect  to  railroad  companies,  (92  v,  413  §§ 
8,9.) 

.  of  Section  9218.     Such  company  may  increase  its  capital 

f*"^  stock  whenever  the  directors  think  this  necessary  to  the 
purposes  of  the  company,  1^  complying  with  the  law  which 
directs  the  steps  to  be  taken  by  a  railroad  company  in  pro- 
ceedings for  increasing  its  capital  stock;  and  such  increased 
stock  may  be  "common",  or  "preferred",  on  the  conditions, 
and  under  the  restrictions  provided  therefor,  with  respect 
to  railroad  companies.     (92  v.  413  §  10.) 

f  stock  Section  9219.     But   in  no  case  shall   the  aggregate 

ebted-     amfoimt  of  the  capital  stock  and  bonded  indebtedness  of  such 

company  ever  exceed   the  sum  of  six  hundred  thousand 

dollars  per  mile  of  its  main  and  branch  canals.     (92  v. 

413  §  'o.) 

,1  Section  9220.     As  soon  as  convenient  after  its  organi- 

zation, such  company  shall  establish  a  principal  or  general 
office  at  a  point  on  the  line  of  its  canal,  which  it  may  change 
at  pleasure,  and  give  public  notice  of  its  estaMishment  or 
change,  in  some  newspaper  published  on  its  line,  in  this 
state.     (92  v.  414§  11.) 

ofBce  Section  9221.     The  office  of  the  president,  secretary 

en  to  and  treasurer  of  the  company  shall  be  kept  at  such  princi- 
pal or  general  office,  or  other  point  on  the  line  of  the  canal 
in  the  state,  and  a  record  kept  there  of  all  the  proceedings 
of  the  company  to  be  open  at  reasonable  hours  to  the  in- 
spection of  stockholders,     fga  v.  414  §  11.) 

cs  .old  Section  9222.     All  capital  stock,  bonds,  notes,  or  other 

J^"       securities  of  such  company,  purchased  of  it  by  a  director 

thereof,  either  directly  or  indirectly,  for  less  than  par  value, 

shall  be  null  and  void.     (92  v.  414  §  12.) 

iiree-  Section  9223.     Such  directors  shall  be  liable  in  their 

"stm^-  individual  capacity  to  the  stockholders  for  any  damage  sus- 
tained by  them  by  reason  of  negligence,  mismanagement, 
or  unfaithfulness  in  the  discharge  of  their  duties;  but  a 
director  may  exonerate  himself  by  entering  his  protest  upon 
the  record  against  an  act  done  without  his  concurrence  from 
which  injury  is  feared,  and  forthwith  publishing  it  for  three 
weeks  in  some  newspaper  printed  and  of  general  circula- 
tion in  the  county  in  which  is  the  principal  office  of  the 
company.     (92  v.  414  §  12.) 
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Section  9224.  When  the  canals  of  ship-canal  com-  consolidation. 
panies  are  so  constructed  as  to  permit  the  passage  of  ships, 
boats  or  vessels  into  and  through  any  two  or  more  of  such 
canals  continuously,  without  break  or  interruption,  such 
companies  may  consolidate  themselves  into  a"  single  com- 
pany.    (92  V.  414  §  I3-) 

Section  9225.     Any  company  organized  in  this  state  couoiidation 
for  the  purpose  of  constructing,  owning,  maintaining  and  ^^''f^isn 
operating  a  sliip-canal  to  the  boundary  line,  or  other  point   comianiei. 
in  or  out  of  the  state  may  consolidate  its  capital  stock  with 
the  capital  stock  of  a  company  in  an  adjoining  state,  organ- 
ized for  a  like  purpose,  whose  canal  has  been  projected  to 
the  same  point,  if  the  several  canals  when  constructed  will 
be  continuous.      {92  v.  414  §   13.) 

Section  9226.  Such  consolidation  shall  be  made  in  proTi«ion« 
accordance  with  the  provisions  of  law  authorizing  and  gov-  |^s3ij'|ti<,nt 
erning  the  consolidation  of  railroad  companies  and  their 
roads.  Such  consolidated  canal  companies  shall  be  entitled 
to  the  rights,  benefits,  and  subject  to  the  requirements  and 
restrictions  by  law  granted  to  or  imposed  upon  railroad 
companies  which  have  been  consolidated,  all  provisions  as 
to  the  latter,  being  hereby  made  applicable  to  the  former. 
{92  V.  414  §  14.) 

Section  9227.     Laws  for  the  protection  of  railroads  or  I'rottction 

their  property,  and  relating  to  or  enforcing  the  duties  and  df,„^','''oV"'" 

obligations  of  officers,  agents  and  employes  of  railroad  com-  offiocn, 

panics,  or  to  the  appointment  powers  and  duties  of  railroad  *'*" '" 
police,  shall  be  apphcable  to  the  canals,  prqierty,  officers, 
agents  and  emplovcs  of  ship-canal  companies.     (93  v.  414 

§  15.) 

Section  9228.     Any  company  created  under  the  laws   company 
of  another  state,  or  of  the  United  States,  for  the  purpose  {.""a'SSSw'' 
of   constructing,   maintaining  and   operating   a   ship-canal   un"rd"sta*es 
partly  in  such  other  state  and  partly  in  this  state,  with  any 
kind  of  motive  j»ower,  may  exercise  and  enjoy  herein  ail 
its  powers,  privileges,  faculties  and  franchises  for  the  pur- 
poses of  such  canal  and  its  business,  not  inconsistent  with 
the  laws  of  this  state.     Such  cfwnpanies  shall  be  entitled  to 
the  rights  or  privileges  granted,  and  subject  to  the  require- 
ments or  restrictions  imp6sed  by  law  on  ship-canal  com- 
panies organized  tinder  the  laws  of  Ohio.     (98  v.   151  § 
■5a.) 
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Uia.    May  liy  tiacki  on  ■  bridse. 

93lb.    Railroad  companict  may  aubscribe  atoek. 

,  Si-:cTioN  9313.     Such  company  may  lay  down  a  rail- 

way track  or  tracks  upon  the  bridge  and  its  approaches, 
ajid  contract  at  any  agreed  sum  or  rate,  with  any  railroad 
company  organized  in  this  state  in  accordance  with  law,  or 
organized  in  any  other  state  of  the  United  States,  for  the 
use  of  the  bridge,  for  the  purposes  of  such  railroad  com- 
pany. A  railroad  company' organized  in  this  state  may  enter 
into  such  contract  with  the  bridge  company;  but  the  bridge 
company  shall  not  charge  or  collect  from  the  railroad  com- 
pany for  the  use  of  the  bridge  in  the  transportation  over  it 
of  cars,  railroad  passengers  and  freights,  a  greater  toll  than 
the  following:  For  each  ton  (two  thousand  pounds)  of 
freight  not  exceeding  fifteen  cents  ;  each  passenger  not  ex- 
ceeding fifteen  cents;  for  each  passenger,  baggage,  mail  or 
express  car  not  exceeding  one  dollar;  each  eight-wheeled 
freight  car  fifty  cents;  and  for  each  four-wheeled  freight 
car  not  exceedit^  twenty-iive  cents.     (R.  S.  Sec.  3544-) 

Referred  to:  Mannlngton  v.  Railway,  IC  O.  F.  D.  552.  8  O. 
L.  R.  451   (for  opinion  of  common  pleas  court,  see  Mannington  v. 

Railway,  9  0,  N.  P.  (N.  S.)  Wl,  20  O,  D.  (N.  P.)  468). 

Skction  9315-  A  railroad  company  or  other  private 
corporation  organized  under  a  law  of  this  state,  may  become 
a  subscriber  to  the  capital  stock  of  such  bridge  company,  to 
an  amount  nol  exceeding  one-third  of  such  stock,  or  pur- 
chase, or  take  by  way  of  pledge,  the  bonds  or  other  evi- 
dences of  indebtedness  issued  by  it.    (R,  S.  Sec,  3546.) 

Citcii:     State,  fx   rel,.  v.  Railway.  12  O.  C.  C.    (N.  S)  49. 

Referred  to  as  fixing  the  limit  of  the  amownt  of  stock  which 
a  purchasing  company  may  acquire  at  less  than  a  controllina  in- 
terest :  Mannington  v.  Railway,  I<i  O.  F.  D.  5.52.  8  O.  L.  R  451 
(for  opinion  ot  common  pleas  court,  see  Manninston  v  Railwav 
0  O.  N.  P.  (N.  S.)  «41.  20  O,  D.  {N.  P.)  468).      ^  Kaiiway. 
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GAS,  [ELECTRIC]  AND  WATER  COMPANIES. 


mt!.    CoiiMnt   of  iDUiucipalit]r. 
SSSS.    Contract  with   municipality. 
\an.    Contiacts  with  municipality  for 


Section  9320.  A  company  organized  for  the  purpose 
of  supplying  gas  for  lighting  the  streets  and  public  and 
private  buildings  of  a  city,  village,  or  township,  may  manu- 
facture, sell,  and  furnish  the  gas  required  therein  for  such 
or  other  purposes,  and  a  company  organized  for  the  pur- 
pose of  supplying  the  inhabitants  of  a  city,  village  or  town- 
ship with  water  may  sell  and  furnish  any  quantity  of  water 
required  therein  for  such  or  other  purposes.  Such  com- 
panies may  lay  conductors  for  conducting  gas  or  water 
through  the  streets,  lands,  alleys,  and  squares  in  such  city 
or  village  with  the  consent  of  the  municipal  authorities  of 
the  city  or  village,  or  with  the  consent  of  the  trustees  of 
the  township,  under  such  reasonable  regulations  as  they 
prescribe.    (R.  S.  Sec.  3550.) 

Restriciions  on  drilling  gas  wells,  see  G.  C.  946  and  6311. 

Gas  cottyianies,  see  G.  C.  3982,  et  seq. 

Right  of  way  for  pipes,  see  G.  C.  3995. 

Excise  tax.  see  G.  C.  5486,  et  seq. 

Abutting  owner  may  lay  pipe  in  public  road,  see  G.  C.  7495. 


I.     Gas  companies. 

A.  Control  by  state. 

B.  Control  by  municipal 
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I.    Gas  Compani 


A.  Control  by  state.  Where  a  gas  corporation,  acting  under  a 
special  charier,  is  invested  with  franchises  to  be  exercised  to  sub- 
serve the  public  interest,  the  terms  upon  which  the  corporation 
may  be  required  to  discharge  its  duties  to  the  public  are  subject 
to  legislative  supervision  and  control,  unless  it  clearly  appears  from 
the  terms  of  its  charter  that  it  was  the  intention  to  exempt  it 
from  such  interference:     State,  ex  rel.,  v.  Gas.  Co.,  34  O.  S.  572. 

Under  a  special  charter,  granted  prior  to  the  adoption  of  the 
present  constitution,  the  defendant  was  empowered  to  "manufacture 
4S    B.  OP  p.  S.  (753) 
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and  sell  gas"  for  the  purpose  of  lighting  the  city  of  Columbus. 
The  grant  was  exclusive  for  the  term  of  twenly  years.  The 
charter  coniaiiietl  no  provision  as  to  the  price  to  be  charged  for 
gas,  nor  on  the  subject  of  meters.  It  was  held  that  the  defendant 
was  subject  to  the  provisions  of  a  subsequent  statute,  restricting 
■  the  price  to  be  charged  for  the  use  of  meters :  State,  ex  rel.,  v. 
Gas.  Co..  34  O.  S.  572. 

The  right  of  a  gas  company  to  lay  its  pipes  in  the  public 
streets  is  a  franchise:  Akron  v.  Gas  Co..  7  O.  N.  P.  (N.  S.) 
553.  19  O.  D.  (N.  P.)  219  (see  reversal  in  Gas  Co.  v.  Akron, 
81  O,  S.  33)  ;  Defiance  v.  Electric  Co..  12  O.  D.  (N.  P.)  42i. 

A  statute  which  authorizes  a  municipal  corporation  to  fix 
the  rate  at  which  gas  may  be  sold  followed  by  an  ordinance  which 
liixes  a  rate  bebw  the  cost  of  man irfa during  the  same  are,  when 
taken  together,  unconstitutional,  as  depriving  the  gas  comjMuiy  of 
of  its  property  without  due  process  of  law:  Gas  Light  &  Coke 
Co.,  V.  Oeveland,  71  Fed,  610,  9  O.  F.  D.  258. 

B.  Control  by  municipal  corporation.  The  right  to  lay  gas 
pipes  in  a  public  street  and  to  maintain  ihem  there  depends  ulti- 
mately upon  the  grant  from  the  state  as  distinguished  from  the 
municipal  corporation:  Defiance  v.  Electric  Co,,  13  O-  D.  (N.  P.j 
424. 

A  city  council  has  no  power  to  compel  a  gas  company,  with- 
out its  assent  to  the  franchise  ordinance,  to  furnish  gas  in  a  man- 
ner and  at  a  rate  entirely  at  the  option  of  the  consumer  (see 
G.  C.  3982  et  seq)  :  Gas  &  Fuel  Co.  v.  ChiUicothe.  66  O.  S.  186, 

In  making  a  contract  with  a  gas  company  for  supplying  gas 
to  a  municipal  corporation  and  to  its  inhabitants.  G,  C.  3982,  ct 
seq.,  do  not  authorize  a  contract  which,  for  an  indefinite  period, 
leaves  to  other  parties  the  regulation  of  the  price  that  shall  be 
paid,  or  the  quantity  or  quality  of  gas  that  shall  be  furnished :  Gas 
Ught  &  Coke  Co.,  V.  Avondale,  43  O.  S.  257. 

When  a  municipal  corporation,  by  ordinance,  gives  its  consent 
that  a  natural  gas  company  may  enter  the  municipality,  lay  down 
its  pipes  therein  and  furnish  gas  to  consumers  upon  terms  and  con- 
ditions imposed  by  the  oriiiiiance.  which  are  accepted  in  writing 
by  said  company,  such  action  by  both  parlies  constitutes  a  con- 
tract and  the  rights  of  the  parties  therennder  are  to  be  determined 
by  the  contract  itself:     Gas  Co.  v.  Akron.  81  O.  S.  33. 

A  municipality  has  the  right  to  impose  terms  and  conditions 
under  which  a  natural  gas  company  may  come  within  the  limits 
of  the  city  and  use  its  streets,  alleys  and  public  places  in  laying 
pipes  for  distribution  of  gas  to  consumers:  Columbus  v.  Gas. 
Co.,  10  0.  N.  P.   (N.  S.)  305. 

For  the  power  of  a  municipal  corporation  to  regulate  the 
supply  of  gas.  see  G.  C.  3982.  et  seq. 

A  municipal  corporation  has  no  power  to  declare  a  gas  works 
a  nuisance  by  its  arbitrary  act;  Defiance  v.  Electric  Co.,  12  O.  D. 
(N,  P.)   424. 

C.  General  powers  of  gas  company.  When  a  municipal  cor- 
poration, by  ordinance,  gives  its  consent  that  a  natural  gas  com- 
pany may  enter  the  municipality,  lay  down  its  pipes  therein  and 
furnish  gas  to  consumers  upon  terms  and  conditions  imposed  by 
the  ordinance,  which  are  accepted  in  writing  by  said  company  5U(^ 
action  by  both  parties  constitutes  a  contract  and  the  rights  of  the 
parlies  thereunder  arc  to  be  determined  by  the  contract  itself:  Gas 
Co.  v,  Akron,  81  O.  S,  33  (for  opinion  below,  see  Akron  v.  Gas 
Co,,  7  O.  N,  P.  (N,  S,)  553,  19  O.  D,  (N,  P.)  218). 

A  gas  company  may  borrow  money  for  its  corporate  pur- 
poses, and  may  secure  such  loan  by  a  mortgage :  Hays  v.  Gas 
Light  &  Coal  Co.,  29  O.  S.  330. 

D.  .Amendment  of  charter.  General  Code  8719  does  not  au- 
thorize a  gas  company  to  amend  its  charter  so  as  to  include  the 
power  of  operatins  a  railway  or  a  traction  company:  Stale  v, 
Taylor,  55  O.  S,  61. 

A  corporation  which  is  organized  for  the  purpose  of  furnish- 
ing gas  for  lighting  may  amend  its  charter  so  as  to  attthoriie  it 
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to  furnish  gas  or  electricity  for  lighting:  Picard  v.  Hughey,  63 
O.  S-  577. 

A  company  which  is  organized  for  the  purpose  of  furnishing 
illuminating  gas  is  not  authorized,  in  the  absence  of  specilic  sta- 
tutory provision,  to  substitute  natural  gas  therefor,  and  to  furnish 
it  for  healing  as  well  as  for  illumination  :  Gas  Light  Co.  v.  Find- 
lay,  2  O.  C.  C.  237,  1  O.  C,  D,  463. 

E.  Pipes  and  use  of  streets.  Where  a  municipal  corpora- 
tion by  an  ordinance  passed  by  its  council,  grants  to  a  gas  com- 
pany the  right  to  lay  its  pipes  and  other  appliances  in  the  streets 
and  other  public  places  within  the  corporation,  for  the  purpose  of 
-idling  and  distributing  its  gas  for  public  and  private  use,  such 
council  may  require  the  gas  company  to  pay  annually  to  such 
municipal  corporation  a  reasonable  .^iim  to  compensate  for  the  city's 
necessary  supervision  of  the  work  as  well  after  as  during  its  in- 
stallation: and  when  the  gas  company  accepts  the  terms  of  said 
ordinance  according  to  law,  and  takes  possession  of  and  occupies 
the  streets,  et  cetera,  under  ?;aid  srant,  such  accepted  ordinance 
becomes  a  valid  contract  between  the  parties  for  the  annual  pay- 
ment of  said  Slim.  The  clause  in  the  ordinance  here  involved 
that  said  payments  are  "for  the  benefit  of  the  gas  the  light  fund 
of  said  city,"  does  not  render  the  ordinance  invalid  as  a  means 
to  raise  general  revenue,  said  clause  being  subordinate  to  the  prin- 
cipal obligation:  Columbus  v.  Ga^  Co..  76  O.  S.  309  (reversin^t 
Columbus  V.  Gas  Co..  3  O.  N,  P.  fN.  S.)  293.  15  O.  D,  (N.  P.) 
64.5;  and  Columbus  v.  Gas  Co..  2  O.  N.  P,  (N.  S.)  37,  14  O.  D. 
(N.  P.)  416). 

That  the  municipal  authorities,  subsequent  to  the  grant  to  the 
defendant  company,  gave  permis.sion  to  one  or  more  other  gas 
companies  to  lay  pipes  in  the  streets  and  other  public  places  within 
Ihc  corporation  for  the  purpose  of  selling  and  distributinif  gas  for 
public  and  private  use,  constitutes  no  defense  to  an  action  to  re- 
cover payments  due  under  the  provisions  of  the  former  ordinance, 
because  the  said  former  ordinance  under  which  the  defendant 
holds  does  not  purport  to  give  to  defendant  an  exclusive  right  to 
the  streets  for  the  purposes  of  its  business ;  and,  because,  the  lat- 
ter part  of  No.  f5.  of  that  ordinance  provides  "that  nothing  herein 
contained  shall  be  construed  as  granting  exclusive  riifhts  or  priv- 
ileges, or  preventing  any  other  company  from  furnishing  gas  to 
the  citizens  of  Columbus":  Colnmbus  v.  Gas  Co.,  76  O.  S.  309 
(■reversing  Columbus  v.  Gas.  Co..  3  O.  N.  P,  (N.  S.)  293.  15  O. 
n.  (N.  P.l  fi+'i:  and  Columbus  v.  Gas  Co.,  2  O.  N.  P.  (N.  S.) 
37.  14  O,  D.  (N.  P.)  4lfi). 

Since  a  city  might  have  excluded  a  gas  company  from  any 
use  of  its  streets,  but  'aw  fit  to  permit  such  use  under  conditions 
which  were  embodied  in  a  contract  which  was  accepted  in  writing 
by  the  gas  company,  the  provisions  thus  agreed  upon  must  be 
fulfilled  on  the  principles  of  contract,  and  the  company  after  haw- 
ing enjoyed  the  benefits  of  the  contract  will  not  be  heard  to  say 
that  its  provisions  were  ultra  vires  on  the  part  of  the  city:  Col- 
umbus v.  Gas  &  Fuel  Co.,  10  O,  N.  P.  CN.  S.)  305. 

Tlie  grant  of  a  franchise  to  a  gas  company  authorises  it  to  lay 
pipes  in  the  public  streets :  and  it  needs  no  further  special  permit 
therefor:  Defiance  v.  Electric  Co..  12  O.  D.  (N.  P.)  424. 

A  gas  company  laying  its  pipes  in  the  streets  of  a  city,  under 
a  grant  from  the  city,  in  conformity  with  an  established  grade, 
does  so  subject  to  the  right  of  the  city  to  change  the  grade  of 
the  street  whenever  the  necessities  of  the  public  require  it.  and, 
in  the  absence  of,  wantonness  or  negligence  on  the  part  of  the  city, 
the  company  can  not  maintain  an  action  for  damage  occasioned 
by  the  necessity  of  taking  up  and  relaying  its  pipes  in  order  to 
accommodate  them  to  the  new  grade :  Gas  I-ight  &  Coke  Co,  v. 
Columbus,  50  O.  S.  fi-'i. 

A  municipal  corporation  can  not  by  ordinance,  grant  to  a 
gas   companv   the   exclusive    privilege   of   laying   gas   pipes    in    the 

SuWic  streets:  ffamilton  v.  Gas  Light  &  Coke  Co.,  8  O.  N.  P, 
19.  11  O.  D.  (N.  P.)  513. 
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Even  if  the  municipal  corporation  consents  to  the  lajring  of 
gas  pipes  in  the  public  streets,  the  gas  company  most  nevertheless 
make  compensation  to  the  owners  of  abutting  property ;  Webb 
V.  Gas  Fuel  Co.,  9  Dec.  Rep,  662,  16  Bull.  121. 

F.  Rates.  An  agreement  between  a  city  and  a  ga.s  company 
for  the  supply  of  gas  for  a  period  beyond  that  authorized  by  law. 
will  not  affect  the  authority  of  the  city  to  regulate  the  price  of 
Ras,  although  the  agreement  has  been  performed  by  both  parties 
for  the  period  for  which  it  was  legally  authorized :  State,  ex  rel., 
V.  Gas  Co.,  37  O.  S.  45. 

If  a  gas  company  has  accepted  an  ordinance  fixing  the  maxi- 
mum rate  for  gas.  it  can  not  mcrease  such  rate  'within  the  time 
limited,  although  the  time  has  expired  within  which  a  certain 
minimum  charge  can  be  made:  Trust  Co,  v.  Gas.  Co.,  55  Fed. 
I8I;  7  O.  F.  D.  578. 

The  fact  that  the  maximum  rate  for  gas  fixed  by  the  franchise 
ordinance  which  has  been  accepted  by  the  gas  company  has  become 
inadequate,  by  reason  of  a'  change  of  circumstances,  is  not  ground 
tor  equitable  relief:  Trust  Co.  v.  Gas  Co.,  55  Fed.  181,  7  O.  F. 
D.  578, 

A  statute  which  authorizes  a  municipal  corporation  to  fbt 
the  rale  at  which  gas  may  be  sold  followed  by  an  ordinance  which 
fixes  a  rate  below  the  cost  of  manufacturing  the  same  are,  when 
taken  together,  unconstitutional,  as  depriving  the  gas  company  of 
its  property  without  due  process  of  law:  Gas  Light  &  Coke  Co., 
V.  Cleveland,  71  Fed,  610,  f)  O.  F.  D.  258. 

A  municipal  corporation  can  not  make  a  contract  with  a  gas 
comoany  for  an  indefinite  period  which  leaves  to  other  parties  the 
regulation  of  the  nrice  that  shall  be  paid,  or  the  quantity  or  qualitv 
of  gas  which  shall  be  furnished ;  Coke  Co.  v.  Avondale,  43  O,  S. 
267, 

A  gas  company  in  a  city  or  village,  chartered  by  an  act  of  the 
legislature  passed  before  the  adoption  of  the  present  constitution 
of  th^  state,  is  subiect  to  the  provisions  of  an  ordinance  regulating 
the  price  of  gas,  adopted  hv  the  coirncil  of  the  citv  or  village,  under 
the  authority  conferred  by  G.  C.  3!182,  where  the  right  to  fix  its 
own  prices  is  not  expressly  coivferred  on  the  companv  hv  the  terms 
of  its  charier:     Zanesville  v.  Gas  Light  Co..  47  O.  S,  1. 

A  municipal  corporation  having  authority  to  regulate  the  price 
of  gas.  has,  aa  incidental  thereto,  power  to  require  gas  companies 
to  furnish  annually  such  information  and  data,  exclusively  In  their 
possession,  as  will  enable  (he  council  to  act  intelligently  in  fixin<r 
a  price  for  has  which  will  be  reasonable  and  iust  to  the  public 
and  to  the  gas  company:     Cline  v.  Springfield,  7  O.  N.  P.  62fi, 

10  o.D,  (N,  P.)  saq. 

The  City  of  Toledo,  not  having  legislative  authority  to  regu- 
late the  price  of  natural  gas,  prior  to  the  act  of  March  1.  188,1,  an 
ordinance  passed  prior  thereto,  containing  a  provision  for  the 
further  regulation  of  the  price  upon  such  terms  as  council  and 
the  company  mi^ht  determine,  constitutes  a  binding  contract  be- 
tween the  parties,  when  accepted:  Toledo  v.  Gas  Co..  6  O.  N.  P. 
531,  8  O.  D.   (N.  P.)  277. 

Where  a  municipality  by  ordinance  authorizes  a  gas  company 
to  supply  natural  gas,  and  under  certain  conditions  artificial  gas 
and  to  charge  a  higher  rate  therefor,  and  by  said  ordinance  the 
board  of  public  service  is  constituted  the  arbitrator  or  judge  as 
to  the  existence  of  such  conditions,  and  the  said  board  determines 
that  conditions  exist  which  warrant  the  supplying  of  artificial  gai 
at  artificial  gas  rates,  the  gas  company  has  authority  to  supply 
artificial  gas  at  artificial  gas  rates,  until  such  titne  as  the  said  board 
makes  a  different  finding,  or  it!:  original  finding  is  set  aside  as  not  in 
good  faith  or  for  other  valid  reasons:  Feckter  v.  Union  Gas  & 
Electric  Co..  6  O.  L,  R,  crfi.  19  O.  D.  fN.  P.)  658. 

A  contract  hinds  a  gas  company  to  furnish  to  a  city  "such 
quantity  of  gas  as  may  be  required  by  the  city  council  for  public 
lamps  at  two-thirds  of  the  lowest  averaged  price  at  which  gas  shall 
or  mav  be  furnished  to  private  individuals  in  the  cittes~of  Newi 
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Orleans,  Baltimore.  New  York,  Louisville  and  Pittsburgh.  It  was 
held  that  this  means  the  lowest  cash  price  in  each  city,  averaged 
by  adding  together  such  lowest  cash  prices,  and  dividing  the  amount 
by  five;  two-thirds  of  the  quotient  will  be  the  price  to  be  ^id  by 
the  city  to  the  gas  company,  under  the  contract:  Cincinnatr  v.  Gas 
Light  &  Coke  Co.,  53  O.  S.  278 

The  practical  construction  placed  upon  a  contract,  in  the  per- 
formance thereof,  by  the  parties  who  made  it,  should,  in  ease  of 
doubt,  have  great  weight  in  its  construction  by  courts;  but  the 
construction  placed  upon  such  contract  by  the  successors  of  those 
who  made  it,  or  by  public  officers,  is  entitled  to  much  less  weight: 
Cincinnati  v.  Gas  Light  &  Coke  Co.,  53  O.  S.  278. 

A  payment  made  by  reason  of  a  wrong  construction  of  the 
terms  of  a  contract,  is  not  made  under  a  mistake  of  fact,  but  under 
a  mistake  of  law,  and  if  voluntary  can  not  be  recovered  back : 
Cincinnati  v.  Gas  Light  &  Coke  Co.,  53  O.  S.  278. 

G.  ■  Duration  of  franchise.  Where  a  corporation  is  formed 
"for  the  purpose  of  producing,  purchasing  and  acquiring  natural  gas" 
and  "of  piping  and  transporting  natural  gas  from  the  place  or  places 
where  it  is  produced,  purchased  or  acquired"  to  certain  named  towns 
and  cities  situated  in  the  counties  along  the  line  of  said  company  and 
between  the  termini  thereof,  "and  to  other  cities,  villages  and  places 
in  (he  counties  aforesaid."  It  is  not  one  of  the  charter  obligations 
of  such  corporation  to  furnish  natural  gas  to  consumers  in  all  of 
such  cities,  towns  and  villages;  Gas  Co.  v,  Akron.  81  O.  S.  33, 
(reversiiis  .-^kron  v.  Gas  Co..  7  O.  N.  P.  (N.  S.)  553,  19  O.  D. 
<N.  P.l  318. 

Where  the  contract  between  a  municipal  corporation  and  an 
incorporated  company  is  silent  as  to  the  duration  of  the  franchise, 
such  franchise  is  not  perpetual  but  the  duration  thereof  is  simply 
indeterminate,  existing  only  so  long  as  the  parties  mntually  agree 
thereto.  The  incorporated  company  may  therefore  voluntarily  for- 
feit its  right  to  exercise  its  privilesjes  within  the  municipality  and 
wholly  withdraw  therefrom ;  but  in  such  case  the  municipality  has 
no  right  to  prevent  the  incorporated  company  from  removing  its 
property,  nor  to  take  possession  of  and  make  use  of  the  same,  nor 
to  grant  the  right  to  use  the  same  to  another  company,  without  due 
process  of  law  :  Gas  Co.  v.  Akron,  81  O.  S.  33  (for  opinion  below, 
see  Akron  v.  Gas  Co.,  7  O.  N.  P.  (N.  S.)  553,  19  O.  D.  (N.  P.) 
218). 

As  long  as  a  gas  company  continues  to  exercise  any  of  its  fran- 
chises within  the  contracting  municipality,  it  may  be  compelled  to 
exercise  its  franchise  therein  fairly  and  without  discrimination  (Gas 
Light  Co.  V.  Zancsville,  47  O.  S.  35,  approved  and  distinguished)  : 
Gas  Co.  V-  Akron.  81  O.  S.  a3,  {for  opinion  below,  see  Akron  v. 
Gas  Co..  7  O,  N.  P.  (N.  S-)  553,  19  O,  D.  (N.  P.)  218). 

H.  Exclusive  character  of  franchise.  This  section  does  not 
authorize  a  gas  company  to  acquire  an  exclusive  right  to  lay  its 
pipes  in  the  public  streets ;  nor  does  it  authorize  a  municipal-  cor- 
poration to  grant  the  exclusive  right:  Columbus  v.  Gas  Co.,  76  O. 
S,  309;  see.  to  the  same  effect.  State  v.  Gas  Light  &  Coke  Co.,  18 
O.  S,  26-i ;   State  ex  rel..  v.  Hamilton.  47  O.  S.  52. 

A  gas  company  incorporated  for  the  purpose  of  supplying  gas 
for  lighting  the  streets,  and  public  and  private  buildings  of  a  city. 
under  authority  from  the  city  council,  erected  gas  works  and  laid 
pipes  for  long  distances,  for  conducting  gas  through  the  streets  for 
public  and  private  consumption.  The  council  regulated,  from  time 
to  lime,  the  price  which  such  company  might  charge  for  gas,  and 
from  time  to  time  made  contracts  with  the  company  for  lighting  the 
»:trcets.  At  the  expiration  of  the  last  contract,  no  new  agreement 
was  entered  into,  and  the  city  declined  to  take  gas  any  longer  from 
the  company.  The  company  complied  with  all  the  provisions  of  the 
law  of  the  slate  relating  to  gas  companies,  and  with  all  the  require- 
ments of  the  city  council  in  that  behalf  Tt  was  held  that  although 
there  was  no  refusal  or  neglect  by  the  company  to  comply  with  the 
requirement  of  G.  C.  8!)K4,  a-^  to  laying  pipes  and  lighting  streets,  and 
no  neglect  by  the  company  to  furnish  gas  to  citizens  and  other  con-  ^~.  '  ■ 
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sumers.  in  accordance  with  the  prices  fixed  by  the  council,  as  pro- 
vided in  G.  C.  3980,  the  city  council,  under  G.  C.  3990  was  empowered 
to  erect  its  own  gas  works  at  the  expense  of  Ihe  corporation,  or  to 
purchase  gas  works  already  erected  therein,  whenever  it  might  be 
deemed  expedient  and  for  the  pubHc  good;  and  that  the  company 
acquired  no  vested  rights  of  which  it  would  be  deprived  without 
due  process  of  law,  by  the  city's  erecting  its  own  gas  works ;  State 
ex  rel..  v.  Hamilton,  47  0.  S.  52. 

That  a  municipal  corporation  may  erect  its  own  gas  works, 
see,  also,  Gas  Light  &  Coke  Co.  v.  Hamilton,  146  U.  S.  258,  7  O.  F. 
D.  358. 

A  condition  in  a  franchise  providing  that  the  grantees  shall 
furnish  gas  free  to  the  municipality,  "so  long  as  they  shall  have  the 
exclusive  right  to  the  use  of  the  streets  of  said  city  for  their  pipes." 
means  so  long  as  they  shall  have  the  only  right  granted.  The  pas- 
sage of  another  ordinance,  therefore,  grantimt  the  right  to  another 
renders  such  condition  inoperative,  and  the  first  company  acquires 
the  right  to  charge  for  ga-:  so  furnished;  Gas  &  Fuel  Co.  v.  Newark, 
7  O.  N.  P.  76,  8  O.  D,  (N.  P.)  418. 

I.  Use  of  gas,  A  municipality  is  without  authority  to  pre- 
scribe by  ordinance  that  a  commodity  acquired  by  its  inhabitants 
shall  not  be  used  for  any  purposes  that  is  not  dangerous  or  in- 
jurious; and  a  provision  in  the  ordinance  embodying  a  grant  to  a 
natural  gas  company,  that  gas  .shall  not  be  furnished  for  illuminat* 
ing  purposes,  hut  only  for  heating  and  power,  is  void,  and  the  com- 
pany may  be  compelled  to  either  furnish  gas  for  illuminating  pur- 
poses or  abandon  its  richts  in  the  streets:  Springfield  v.  Gas  Co.. 
12  O,  C.  C.   (N.  S.)  Sm,  21  0.  C  jy.  446. 

J.  Abandonment  of  franchise.  If  a  company  formed  for  the 
purpose  of  rrranufacturing  and  distributing  gas  abandons  the  man- 
ufacture (hereof,  a  municipal  corporation  may  proceed  to  furnish 
natural  gas  to  its  inhabitants :  Gas  Light  Co.  v.  Findlav,  2  O.  C.  C. 
237,  I  O.  C.  D.  463. 

Under  the  decree  of  court  permitting  the  East  Ohio  Gas  Com- 
pany to  collect  ifrom  consumers  in  the  city  of  Akron  the  full  amount 
claimed  to  be  due  from  ihem.  provided  that  one-third  of  the  amount 
so  collected  should  be  dcnosjted  in  bank  pending  a  determination 
of  the  amount  which  could  be  legally  charged  and  a  settlement  with 
the  consumers  on  that  basis,  injunction  will  not  lie  to  prevent  the 
withdrawal  by  the  gas  company  of  the  amount  thus  imponnded. 
where  it  appears  that  the  supreme  court  fCas  Co.  v.  Akron,  81  O. 
S.  33)  has  held  that  (he  company  can  not  be  compelled  to  furnish 
gas  at  the  rate  demanded  and  is  at  liberty  to  discontinue  its  ser- 
vice and  withdraw  from  the  city:  Akron  v.  Gas  Co,,  9  O.  N.  P. 
(N.  S.)  526, 

K.  Estoppel.  The  incorporating  of  conditions  which  may  be 
unlawful  in  an  ordinance  granting  a  franchise  does  not  render  the 
ordinance  invalid,  where  it  does  not  appear  that  the  ordinance 
would  not  have  been  passed  had  the  conditions  been  omitted :  Co- 
lumGus  V.  Gas  &  Fuel  Co..  2  O,  N.  P.  (N.  S.)  277.  14  O,  D.  fN.  P.) 
261   (affirmed,  without  report,  Columbus  v.  Fuel  Co..  72  O.  S.  G32). 

After  a  gas  company,  in  reliance  upon  a  franchise  from  a 
municip.il  corporation,  has  spent  about  one  million  fire  hundred 
thousand  dollars  in  constructing  its  pipes,  a  taxpayer  can  not  enjoin 
further  construction,  on  the  ground  that  the  original  ordinance 
was  invalid;  Darby  v,  Norwood.  17  O.  D.  (N.  P.)  253,  4  O.  U  R. 
530. 

n.    Water  Companies, 

Thif; 
priate  pro^  ....  .     _.    ,  _   „.   _, , 

If  the  municipal  corpor.ition  consents  thereto,  a  water  companv 
may  lay  its  pipes  in  the  public  streets ;  Davton  v.  Railway,  12  O.  D. 
(N.  P.)  258. 

A  contract  between  a  municipal  corporation  and  a  water  com- 
pany, requiring  the  water  company  to  furnish  water  at  a  certain 
pressure,  is  not  intended   for  the  benefit  of  the  individual   owners 
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of  propertj;  in  the  corporation ;  and  accordingly  they  can  not  main- 
tain an  action  against  a.  water  company,  which  has  failed  to  furnisti 
water  in  the  proper  amount  and  prcsaure,  by  reason  of  which  the 
properly  of  the  pliiintil?  lias  been  burned:  Blunk  v.  Water  Supply 
Co..  Tl  O,  S.  -ilib;  see,  also.  Water  Works  Co.  v.  Brownlecs,  10  O. 
C.  C.  62U,  5  O.  C.  D.  1;  Trust  Co.  v.  Water  Co..  Si  Fed.  236. 

III.    Electric  Light  Companies, 

Prior  to  May  12,  1886  {83  v.  143),  there  was  no  statute  which 
authorized  a  municipal  corporation  to  grant  a  franchise  to  an  elec- 
tric light  company.  A  franchise  granted  before  that  time  was  with- 
out lethal  effect ;  and  such  corporation  is  in  effect  a  tenant  at  will 
with  reference  to  its  poles  erected  in  the  public  streets:  Elctric 
Light  Co,  V.  Electric  Co..  5  O.  C.  C.  340,  3  O.  C.  D.  168  (reversing 
Electric  Co.  v.  Electric  Co.,  10  Dec.  Rep.  767,  23  Bull.  32B). 

Section  9321.     Every  corporation  organized  under  the  ^j, 
laws  of  this  state  to  manufacture  and  supply  artificial  gas  <^'"^i 
for  light,  heat  and  power  purposes  or  for  any  of  such  pur-    h^, 
poses,  and  every  corporation  organized  under  the  laws  of  ^"^^ 
this  state  to  manufacture  and  supply  electricity  for  light,   «"■ 
heat  and  power  purposes,  or  for  any  of  such  jjurposes,  in 
addition  to  all  powers  heretofore  conferred,  but  subject  to 
statutory  provisions  in   force   relating  to  the  granting  of 
franchises  by  mnnicipalities   for  either  of  such  purposes 
at  the   time  of  granting  the   franchise,  may  manufacture 
and  supply  electricity  and  artificial  gas,   respectively,   for 
light,  heat  and  power  purposes,  and  to  make  all  contracts, 
and  do  all  things  necessary  and  convenient  for  furnishing 
the  same  for  both  public  and  private  objects.   (R.  S.  3550a.) 

The  acceptance  from  a  munfcipality  of  an  electric  franchise 
carries  with  it  an  obligation  to  funiish  electric  light  and  power 
agreeably  to  the  provisions  of  the  ordinance  and  the  law,  and 
specific  performance  of  the  obligations  thus  incurred  may  be  en- 
forced by  the  municipality  through  the  medium  of  a  mandatory 
injunction,  or  at  least  an  injunction  may  be  obtained  against  viola- 
tion of  the  obligations  thus  assumed;  Van  Wert  v.  Public  Service 
Co.,  U  O.  N,  P.   (N.  S.)  91. 

Section  9322.     Nothing  herein  confers  any  right  to 
engage  in  such  business  or  to  erect  or  maintain  structures  in  mm 
a  street,  alley  or  public  place  without  the  consent  of  the  mu- 
nicipality in  which  it  is  to  be  constructed.     (R.  S.  Sec. 
3550a.) 

Section  9323.  Ordinances  and  resolutions  heretofore  con 
passed  by  any  municipal  corporation,  and  contracts  hereto-  "i"' 
fore  made  by  and  Between  any  municipality -and  company 
organized  to  manufacture  and  supply  gas,  which  were  and 
still  are  intended  to  provide  for  supplying  electricity  for  a 
municipal  puq)ose  and  as  to  which  the  time  of  performance 
has  not  begim  to  run.  or  has  not  expired,  shall  be  as  valid 
and  binding  as  if  this  statute  had  been  in  force  when  such 
ordinance  or  resolution  was  passed  or  contract  made.  (R. 
S.  Sec.  3550a.) 
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Conir.ct«  with  SECTION  9324.     The  municipal  authority   of  any  city 

munjcimiiir^     q^  village  Or  the  trustees  of  any  township,  in  which  a  gas 

wtuif  or  water  company  is  organized,   may  contract  with  such 

company  for  lighting  or  supplying  with  water  the  streets, 

lands,  lanes,  squares  and  public  places  in  such  city,  village. 

or  township.     (R.  S.  Sec.  3551.) 

.  Cited:  Pittinger  v.  Welisville,  75  O.  S.  508;  Slate  v.  Water 
Co.,  9  0.  C.  C.  58,  3  0.  C,  D.  30. 

A  gas  company  may  discontinue  service  at  tlie  expiration  of  lis 
contract,  even  if  it  fiirnisiies  other  municipal  corporations:  Gas 
Co.  V.  Akron,  81  0.  S.  33  (approving  and  distinguish  in  ft  Gas  Co.  v. 
Zanesville,  47  O.  S.  35). 

So  long  as  a  gas  company  continues  to  exercise  any  of  its 
franchises  wilhin  the  contracting  municipality,  it  may  be  compelled 
to  exercise  its  franchise  therein  fairly  and  without  discrimination: 
Gas  Co.  V.  Akron,  81  O.  S.  33. 

A  gas  company  may  be  compelled  by  mandatory  injtmction 
1  furnish  gas  at  rates  prescribed  in  the  franchise  ordinance,  as 


longr  as  it  continues  to  exercisti  and  enjoy  its  franchise  : 
company :     Gas  Co.  v.  Zaiiesvillc,  47  O.  S,  35 ;  see,  however,  expla- 
nation of  this  case  in  Gas  Co.  v.  Akron,  81  O.  S.  33. 

A  municipal  corporation  wliich  has  purchased  gas  works  may 
operate  the  sajne:     State,  ex  rel.,  v,  Hamilton,  47  O.  S.  52. 

A  company  which  has  a  franchise  for  furnishing  artilicial  gas 
can  not  sulistitute  natural  gas.  without  the  consent  of  its  consumers 
and  the  municipal  corporations ;  Gas  Light  Co.  v.  Findlay,  2  O.  C. 
C.  237,  1  O.  C.  D.  4(>3. 

An  artilicial  gas  company,  whose  contract  with  the  municipal 
authorities  of  a  city  or  village,  for  the  furnishing  of  gas  for  illumi- 
nating purposes  to  the  corporation  and  its  inhabitants,  has  expired 
by  the  lapse  of  time,  is  not  entitled  t«  an  injunction  against  a 
natural  gas  conipany,  furnishing  natural  gas  to  said  corporation  and 
its  inhabitants  for  the  same  purpose ;  Light  &  Power  Co.,  v.  Gas 
Co.  69  O.  S.  25!*. 

A  natural  gas  company  having  a  right  by  franchise  to  furnish 
natural  gas  for  fuel,  might  go  into  operation  in  a  city  or  village, 
under  contract  with  the  municipal  authorities  thereof,  tor  the  fur- 
nishing of  natural  gas  for  illuminating  purposes,  to  the  municipality 
and  its  inhabitants,  although  there  was  already  formed  within  such 
municipality,  a  company  which  manufactures  and  furnishes  arti- 
ficial gas  tor  the  same  purpose,  and  the  right  to  so  go  into  operation 
did  not  require  a  vote  of  the  qualified  voters  of  the  municipality,  as 
provided  for  in  this  section  as  it  then  stood;  Light  &  Power  Co. 
V.  Gas  Co.  69  O.  S.  2o9. 

Under  a  statutory  provision  which  required  a  popular  vote  in 
eas*  of  a  contract  with  a  gas  company,  such  vote  when  once  had, 
was  sufficient  to  authorize  subsequent  contracts  with  such  company : 
Gas  Co.  V.  Uma,  4  O.  C.  C.  ti.  2  O.  C.  U.  396, 

A  municipal  corporation  can  not  fix  a  rate  for  gas  which  is  be- 
low the  cost  of  manufacturing  the  same:  Gas  Light  &  Coke  Co.  v. 
Cleveland,  71  Fed.  6!(l,  9  O.  F.  D.  258. 

Before  May  12,  1K%,  (R:(  v,  113),  a  municipal  corporation  had 
no  power  to  grant  a  franchise  to  an  electric  light  company ;  and  a 
grant  of  a  franchise  before  such  time  was  without  legal  effect :  Elec- 
tric Co.  V,  Electric  Co.,  5  O.  C.  C.  340,  3  Q  C.  D.  168  (reversing 
Electric  Co.  v.  Electric  Co.,  10  Dec.  Rep.  767,  23  Bull  329). 

Assuming*  that  by  authority  of  an  invalid  ordinance,  a  natural 
gas  company  has  entered  a  nuinicipality,  and  thereby  comes  into 
competition  with  the  gas  light  and  power  company  previously  serv- 
ing the  municipality  and  its  citizens,  a  suit  by  the  latter  company  to 
enjoin  the  former  from  further  operation  will  not  lie.  for  the  reason 
that  no  legal  injury  to  said  company  can  result  from  such  competi- 
tion; and  this  is  true,  notwithstanding  if  the  contention  as  to  the 
invalidity  of  the  ordinance  is  well  founded,  the  new  compaiiy  may 
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Srction-  9325.     A  gas  company  in  a  city  or  village  q^,  comjui 
may  extend  its  pipes  used  for  conveying  gas  to  the  various  ""■)■  """' 
localities  and  inliabitanls  of  the  citj-  or  village,  to  any  place  dfy!"     '"^ 
in  the  vicinity  thereof,  ontside  the  corporate  limits;  but  the 
right  of  way  must  be  obtained  from  the  corporate  or  other 
authorities,  or  person  having  control  of  the  places  to'  be 
affected  by  such  extension.     (R.  S.  Sec.  3552.) 

Ciled:  State  v.  Water  Co.,  .'.  O.  C.  C,  58,  3  O.  C.  D.  30. 
If  a  (tas  company,  under  the  provisions  of  this  section,  ex- 
tendi into  a  vilherc  its  gas  pipes  and  if  it  is  given  a  riKht  of  way 
alon^  which  such  pipes  are  laid,  and  if  it  nses  such  pipes  to 
cfinvey  inlo  the  village  gas  which  it  manufactures  outside  of  the 
village,  anil  it  it  uses  such  ma  mi  fact  11  ring  plant  and  such  pipes 
together  as  one  entire  plant,  it  may  he  regarded  as  established  in 
such  village  within  G.  C.  3!W2;  and  the  extension  of  such  pipes  may 
he  regarded  as  gn  extension  of  the  gas  works  for  supplying  the 
village  with  gas  within  the  meaning  of  G.  C.  39S9:  Gas  Co.  v. 
.■\vondaIe,  4.'(  O.  S.  2.^7. 

Section  0326.  The  standard  or  unit  of  meastire  for  sundard 
the  sale  of  illuminating  gas  by  meter  shall  be  the  cubic  foot,  ^Mt*""  ^^ 
containing;  sixty-two  and  three  hundred  twenty-one  one- 
thousandth  pounds  avoirdupois  weight  of  distilled  or  rain 
water,  weighed  in  air,  of  the  tethperature  of  sixty-two 
degrees  Fahrenheit's  scale,  the  barometer  being  at  twenty- 
nine  and  one-half  inches.      CR.  S.  Sec.  3553.) 

Section  9327.  No  meter  shall  be  set  unless  it  is  tested  M«er  mmi 
by  a  mefer-prover,  sealed  and  stamped  as  hereinafter  ^d™Bmpt 
provided.  A  company  authorizing  the  setting  of  a  meter, 
or  allowing  it  to  be  used  by  a  consumer  of  gas,  without  be- 
ing so  sealed  and  stamped,  shall  forfeit  and  pay  not  less 
than  twenty-five  nor  more  than  one  hundred  dollars,  to 
be  recovereil  up  on  the  complaint  of  such  consumer,  in  the 
name  of  the  state,  before  any  court  of  competent  jurisdic- 
tion.    (R.  S.  Sec.  3554.) 

This    section   is   valid:     Gas   Light   &    Coke   Co.    v.    State.   18 
O.   S.  9W, 


Secttov  0328.     .\t  the  expense  of  the  gas  companies  g„  „„, 
of  this  state,  there  shall  be  provided  by  the  state  sealer  of  ">  f 
weights  and  measures,  at  the  Ohio  state  University,  a  stan-  ™tu 
dard  measitre  of  the  cubic  foot,  and  such  other  apparatus 
as  in  his  iudgment  is  necessary  for  the  performance  of  his 
duties  under  this  chapter,     fR.  S.  Sec.  3555.) 

Section-  9329.     Meters  in  use  shall  be  tested  on  the   mib 
reriuest  of  the  consumer,  in  his  presence,  if  desired,  with  »"■' 
a  meter-prover,  tested  and  sealed  as  provided  by  law,  by  an 
officer  or  servant  of  the  company.     If  the  meter  be  found 
to  be  correct,  and  it  shall  be  deemed  correct  if  there  be  no 
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greater  variation  than  three  per  cent,  the  party  requesting 
the  inspection  shall  pay  a  fee  of  twenty-five  cents,  and  the 
expense  of  removing  it  for  the  purpose  of  being  tested. 
The  re-inspection  shall  be  stamped  on  the  meter.  If  proved 
incorrect,  no  fees  or  expense  shall  be  paid  by  the  consumer, 
and  the  company  shall  furnish  a  new  meter  without  charge 
to  the  consumer.  Ko  gas  company  shall  charge  rent  for 
meters.     {R.  S.  Sec.  3556.1 

This  section  is  valid  an<i  constitulional ;  Gas  Light  &  Coke 
Co..  V.  State.  19  O,  S.  237. 

The  council  of  a  municipal  corporation  may  fix  the  rale 
which  a  gas  company  mav  charge  for  the  rent  of  gas  meters: 
State,  ex  rel.,  v.  Gas  Co.  34  O.  S.  572. 

To  what  com.  Sectiox  <>330.     The  provisions  of  the  preceding-  sec- 

i».''""^»p-         tion  shall  apply  to  all  gas  companies,  supplyins;  the  public 
"        '  with  either  natural  or  artifical  gas.     The   failure  of  any 

person,  firm  or  corporation  so  providing  either  natural  or 
artificial  cas  to  the  public  to  comply  with  the  provisions  of 
such  section  shall  cause  the  person,  firm  or  corporation  to 
forfeit  and  pay  to  the  state  not  less  than  twenty-five  dolars. 
nor  more  than  one  hundred  dollars,  to  be  recovered  upon 
the  complaint  of  any  consumer  of  such  gas  in  the  name  of 
the  state  before  anv  court  of  comeptent  jurisdiction.  (R. 
S.  Sec.  3556.) 

This  section  is  valid  and  cnnstiuitional :  Gas  Light  &  Coke 
Co..  V.  State,  1R  O    S.  237. 

The  coimcil  of  a  municipal  corporation  way  fix  the  rate  which 
a  gas  comnanv  mav  change  for  the  rent  of  gas  meters :  State. 
ex  rel  ,  v.  Gas  Co,.  rH  O.  S.  ^72. 

MrrehMi-  SEfTTON  0331.     Tllitminating  gaR  which  has  a  minimum 

able  g»s.  value  of  less  than  twelve  candles  —  that  is,  a  burner  con- 

suming five  cubic  feet  per  hour  mu^t  give  a  light,  as  meas- 
ured bv  the  photometric  apparatus  in  ordinary  use,  of  not 
less  than  twelve  standard  sperm  candles,  each  consuming 
one  hundred  and  twenty  grains  per  hour  —  shall  not  be 
merchantable.  Every  gas  meter  must  be  tested  with  the 
burner,  and  under  the  pressure  best  adapted  to  it,  and  the 
result  shall  be  calculated  at  a  temperature  of  sixty  degrees 
Fahrenheit.     CR.  S.  Sec.  3557.I 

Mv  enter  Sectton  Q332.     If  duly  authorized  in  writing  by  the 

m'^fmMet.  President,  treasurer,  agent  or  secretary  of  a  gas  company, 
at  any  reasonable  time,  its  oflicer  or  servant  may  enter  any 
premises  lighted  with  gas  supplied  by  such  company,  for 
the  purpose  of  examining  or  removing  the  meters,  and  of 
ascertaining  the  nuantitv  nf  gas  consumed  or  suppliefl.  If 
a  nerson.  directiv  or  indirectly,  prevents  or  hinders  such 
officer  or  servant  from  so  entering  such  premises,  or  from 
making  such  examination  or  removal,  on  complaint  by  the 
officer  nr  servant,  under  oath,  to  a  justice  of  the  peace  of 
the  countv  wherein  such  premises  are  situate,  stating  the 
facts  in  the  case,  so  far  as  he  has  knowledge  thereof,  the 
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justice  may  issue  a  warrant,  directed  to  any  const^le  of  the     ■ 

city  or  village  where  such  company  is  located,  commanding 
him  to  take  sufficient  aid  and  repair  to  such  premises,  ac- 
companied by  such  officer  or  servant,  who  shall  examine 
such  meters  and  ascertain  the  quantity  of -gas  consumed 
or  supplied  therein,  and,  if  required,  remove  any  meters 
belonging  to  the  company.     (R.  S.  Sec,  3558.) 

This  section  is  valid  and  constitutional :  Gas  Light  &  Coke 
Co.  V.  State.  18  O.  S.  237. 

Section  9333.  If  any  person  so  supplied  with  gas  Cmpan;  may 
neglects  or  refuses  to  pay  the  amount  due  therefor,  or  rent  ^'  "* 
of  articles  hiped  by  him  of  the  company,  it  may  stop  the 
gas  from  entering  the  promises  of  such  person.  In  such 
cases  after  twenty-four  hour's  notice,  the  officers,  servants 
or  workman  of  the  gas  company  may  enter  the  premises  of 
such  parties,  between  the  hours  of  eight  in  the  forenoon 
and  four  in  the  afternoon,  take  away  such  property  of  the 
company,  and  ilisconnect  any  meter  from  the  mains  or  pipes 
of  the  company;  but  it  shall  not  refuse  to  furnish  gas  on 
account  of  arrearages  due  the  con:^)any  for  gas  furnished 
to  former  occupants  of  the  premises,     (R.  S.  Sec.  3559.) 

Municipal  corporations  in  Ohio  are  authorized  to  construct 
waterworks  and  10  supply  to  their  inhabitants,  and  to  collect 
nwney  for  water  supplied,  and  to  make  such  by-laws  and  regu- 
lations as  they  miti'  deem  necessary  for  the  sale,  economic  and 
efficient  manatienifut  :iiid  protection  of  the  waterworks.  Under 
this  power  a  regulation  providing  that  if  any  party  shall  refuse 
or  neglect  to  pay  the  water  rent  when  due,  the  water  shall  be 
turned  off  and  not  turned  on  again  until  all  back  rent  and  dam- 
ages shall  be  paid  and  the  further  sum  of  one  dollar  for  turning 
on  and  olT  the  water,  is  a  reasonable  regulation  and  may  be  en- 
forced:    Mansfield  v.   Manufacturing  Co.,   82  O.   S.   216. 

Tiie  determination  by  the  proper  city  officials  of  the  amount 
due  for  water  supplied  is  not  dnal,  but  the  consumer  who  has 
good  grounds  for  disputing  the  correctness  of  the  charge  made 
by  the  city  may  apply  to  the  courts  to  determine  the  amount  due 
and  lo  restrain  the  enforcement  of  the  rule  pending  such  deter- 
mination;    Manslicld   v.   Manufacturing  Co.,  82   O.   S.  216. 

Section-  9334.  No  person,  firm  or  corporation  en-  q^j,  deposit; 
gaged  in  the  business  of  furnishing  gas,  water  or  electricity  int««t. 
to  consumers  of  such  products,  shall  demand  or  require  a 
consumer  to  deposit  cash  in  any  sum  whatever  as  security 
for  the  payment  of  any  bills  for  any  such  commodity  to  be 
so  furnished,  if  the  proposed  consumer  be  a  freeholder  who 
is  financially  responsible  or  a  person  who  is  able  to  give 
a  reasonably  safe  guaranty  in  an  amount  sufficient  to  secure 
the  payment  of  bills  for  fifty  days'  supply.  In  case  no 
such  security  can  be  furnished,  a  deposit  not  exceeding 
the  amoimt  of  the  monthly  average  of  the  annual  consump- 
tion by  such  consiuner  plus  thirty  per  cent  may  be  required, 
upon  which  deposit  there  shall  be  allowed  and  paid  to  the 
consumer,  interest  at  the  rate  of  six  per  cent  per  annum, 
provided  it  remaines  on  deposit  six  consecutive  months, 
{R.  S.  Sec.  3559a.) 
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Contrary  rule  SECTION  9335-     The  making  of  any  rule,  regulation  or 

unlawful  requirement  in  conflict  with  any  of  the  provisions  of  the 

preceding  section,  is  strictly  forbidden,  and  hereby  declared 

to  be  unlawful.     {R.  S.  Sec.  3559a.) 

Forfeiture.  SECTiON  9336.     Any  person,  firm  or  corporation  vio- 

lating any  of  the  provisions  of  the  second  preceding  section, 
upon  conviction  thereof,  shall  forfeit  all  right  to  collect  or 
receive  any  sum  whatever  from  such  consumer  for  gas, 
water  or  electricity  so  furnished.     (R.  S,  Sec.  3SS9b.) 

Section  9337.  Every  person  who  wilfully  or  fraud- 
ulently injures,  or  sufferes  to  be  injured,  a  meter  belonging 
to  a  gas  company,  or  prevents  a  meter  from  'duly  register- 
ing the  quantity  of  gas  supplied  through  it,  or  hinders  or 
interferes  with  its  proper  action  or  just  registration,  or 
attaches  a  pipe  to  a  main  or  pipe  belonging  to  such  com- 
pany, or  otherwise  burns  or  uses  or  causes  to  be  used,  gas 
supplied  by  such  company,  without  the  written  consent  of 
an  officer  thereof,  unless  it  passes  through  a  meter  set  by 
the  cwnpany,  or  frauduently  burns  the  gas  of  the  company, 
or  wastes  it,  for  every  such  act  shall  forfeit  and  pay  to 
the  company  not  more  than  one  hundred  dollars,  to  be 
recovered  in  an  action  brought  by  it  against  such  offender, 
and  in  addition  thereto,  pay  the  company  the  amount  of 
damage  by  it  sustained  by  reason  of  such  injury,  prevention, 
waste,  consumption  or  hindrance.    (E.  S.  Sec.  3560.) 

See  G.  C  12512. 

Stealing  illuminating  gas,  see  G.  C.  12452. 

Section  9338.  All  gas  companies  supplying  the  public 
with  illuminating  gas,  either  natural  or  artificial,  which  are 
not  supplied  with  such  apparatus,  forthwith  shall  provide 
for  their  use  a  meter-prover,  the  holder  of  which  must 
contain  not  less  than  five  feet,  such  prover  to  be  tested, 
stamped  and  sealed  by  the  state  sealer  of  weights  and  meas- 
ures, at  the  Ohio  state  university,  before  being  used;  and  a 
photo-meter  for  the  comparison  of  the  lights  of  gases  and 
candles  by  means  of  a  disk.  The  failure  on  tiie  part  of  any 
person,  firm  or  corporation  supplying  the  public  with  illum- 
inating gas  to  comply  with  the  provisions  of  this  section 
shall  cause  said  person,  firm  or  corporation  to  forfeit  and 
pay  to  the  state  not  less  than  twenty-five  dollars  nor  more 
than  one  hundred  dollars,  to  be  recovered  upon  the  com- 
plaint of  any  such  consumer,  in  the  name  of  the  state,  before 
any  court  of  competent  jurisdiction.     (R.  S.  Sec.  3561.) 

For  the  liability  of  a  natural  gas  company  under  a  former 
statute  omitted  from  the  General  Code  (R.  S.  3561a),  see  Gas  Fuel 
Co.  V.  Andrews.  50  O.  S.  69-5. 
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HYDRAULIC. 


lOUl.    Further  powers  ol  luch  compuici. 
MINING  AND   MANUFACTURING. 
lU13tl.    May    subicribe    for    Mocli    in    tiantpi 


NAVIGATION. 


COMMON   CARKIEtL 


OTHER  COMPANIES. 
Conso^dation    of    public    ur 


Section  10128.  Any  company  or  companies  organized  con 
for  the  purpose  of  erecting  or  building  dams  across  rivers  ff^^ 
or  streams  in  this  state  to  raise  and  maintain  a  head  of 
water,  or  for  constructing  and  maintaining  canals,  locks, 
and  race-ways  to  regulate  and  carry  such  head  of  water  to 
any  plant  or  power  house  where  electricity  is  to  be  gener- 
ated, or  for  erecting  and  maintaining  a  line  or  lines  of  poles 
whereon  to  attach  or  string  wires  or  cables  to  carry  and 
transmit  electricity,  or  for  transporting  natural  gas,  petro- 
leum, water  or  electricity,  through  tubing,  pipes  or  conduits, 
or  by  means  of  wires,  cables  or  conduits,  or  for  storing, 
transporting  or  transmitting  water,  natural  gas  or  petroleum, 
or  for  generating  and  transmitting  electricity,  may  enter 
upon  any  private  land  for  the  purpose  of  examining  or  sur- 
veying a  line  or  lines  for  its  tubing,  pipes,  conduits,  poles 
and  wires,  or  for  a  reservoir,  dams,  canals,  race-ways,  plant 
or  power  house,  and  for  ascertaining  the  number  of  acres 
overflowed  by  reason  of  the  construction  of  such  dam  or 
dams,  and  may  appropriate  so  much  thereof  as  is  deemed 
necessary  for  the  laying  down  or  building  of  such  tubing, 
conduits,  pipes,  dams,  poles,  wires,  reservoir,  plant  and 
power  house,  as  well  as  the  land  overflowed,  and  for  the 
erection  of  tanks  and  reservoirs  for  the  storage  of  water  for 
transportation  and  the  erection  of  stations  along  such  line 
or  lines,  and  the  erection  of  such  building  as  may  be 
necessary  for  the  purpose  aforesaid.     {R.  S.  Sec.  3878.) 


Power 


G.  C. 


>  lay  gas 


iinicipality  lo  build  waterwork;,  _._ 
ct  seq. ;  (0  fix  price  of  gas.  electricily,  etc, :  G.  C.  3i>82 
pipes  outside  corporate  limits :     G.  C  4000. 

Section-  10129.     Such  appropriation  shall  be  made  in   1 
accordance  with  the  law  providing  for  compensation  to  the  ' 
owners  of  private  property  appropriated  to  the  use  of  cor- 
17«6| 
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porations.  So  far  as  the  rights  of  the  public  therein  are 
concerned,  the  county  commissioners  as  to  county  and 
state  roads,  tlie  township  trustees  as  to  township  roads,  and 
the  councils  of  municipal  corporations  as  to  streets  and 
alleys  in  their  respective  jurisdictions,  subject  to  such  reg- 
ulation and  restrictions  as  they  prescribe,  may  grant  to  such 
companies,  the  right  to  lay  such  tubing,  pipes,  conduits,  poles 
and  wires  therein.  But  the  right  to  appropriate  for  any  of 
the  purposes  above  specified,  shall  not  include  or  extend  to 
the  erection  of  any  tank,  station,  reservoir,  or  building,  or 
lands  therefor,  or  to  more  than  one  continuous  pipe,  conduit 
or  tubing  or  land  therefor,  in  or  through  a  municipal  cor- 
poration, unless  the  council  first  consents  thereto.  (R.  S. 
Sec.  3878.) 

RLghi  10  in.  Section  10130.  Nothing  in  the  two  preceding  sections 
'■ ■■  shall  be  construed  to  confer  power  to  appropriate  any  por- 
tion of  any  street,  alley,  highway  or  other  public  way  or 
land,  or  to  confer  any  right  in  any  street,  alley,  highway  or 
or  other  public  way  or  land  situated  within  any  municipality, 
without  its  consent.     (R.  S.  Sec.  3878.) 

Skctiox  10131.  No  reservoirs  for  the  stor^e  or 
transportation  of  water  shall  be  constructed  within  the  cor- 
porate limits  of  any  municipal  corporation  or  any  public 
park,  and  all  excavations,  except  reservoirs  for  storage  and 
transportation  of  water,  shall  be  well  filled  by  such  com- 
pany, and  so  kept  by  it.     (R.  S.  Sec.  3878.) 

Section  10132.  Such  company  or  companies,  for  the 
purpo.'^e  of  transporiing  natural  gas,  oils,  water,  and  elec- 
tricity shall  be  a  common  carrier,  and  subject  to  all  the 
duties  and  liabilities  of  such  carriers  under  the  laws  of  this 
state.     (R.  S.  Sec.  3878.) 

Gas  and  water  companies,  see  G.  C.  9320. 

Section  10133.  Such  a  company  may  take,  by  pur- 
chase or  otherwise,  and  hold,  such  real  and  personal  estate, 
and  erect  or  purchase  the  necessary  buildings  and  machinery 
for  carrying  on  the  business,  including  all  the  necessary 
equipments  and  appendages  of  the  business,  such  as  tubing, 
pumps,  tanks,  telegraph  apparatus,  and  engines,  as  may  te 
necessary  to  transport  oils  and  water  through  tubes  and 
pipes.     (R.  S.  Sec.  3879.) 

Cilcd;     Langabaiigh  v.  Anderson,  6S  O.  S.  131. 

Section  10134.  Such  a  company  may  transport,  store, 
insure  and  ship  natural  gas,  petroleum  or  water,  and  trans- 
port and  store  water,  for  the  purpose  of  furnishing  it  to 
engineers  employed  in  developing  for,  or  in  the  production 
and  transportation  of  petroleum,  and  for  that  purpose  it 
may  lay  down,  construct  and  maintain  the  necessary  pipes, 
tubing,  tanks,  machinery  and  arrangements.     (R.  S.  Sec. 

3880.) 
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Section  10138.     The  directors  of  such  company  may  M«y  subscribe 
authorize  its  president,  or  other  proper  officer,  to  purchase  ^^^^Ijin 
or  subscribe   for,  in   the  name  of  the  company,  such  an  companies, 
amount  of  the  stocks  of  any  railroad,  or  other  transporta- 
tion company,  as  they  deem  necessary,  in  order  to  procure 
proper  facilities  for  transportation  for  the  manufactories, 
mines,  or  other  works  of  the  company.     But  the  written 
consent  of  the  holders  of  two-thirds  of  the  capital  stock  of 
the  company  to  such  subscription  or  purchase  first  must  be 
had.     (R.  S.  Sec.  3863.) 

Referred  lo;  Hnmbolt  MininR  Co.  v.  Mining  Co..  62  Fed,  366. 
10  C  C.  A,  415,  9  O.  F.  D.  153. 

A  railway  corporation  is  no!  authorized  to  purchase  the  stock' 
of  a  mining  corporation-  Railway  v.  Burke,  10  Dec.  Rep.  136,  19 
Bull.  27. 

A  mining  and  manufacturing  corporation  has  power  to  exe- 
cute and  mortgage  upon  its  realty  in  order  to  guarantee  the  bonds 
of  a  railroad  company  so  that  such  manufacturing  or  mining  cor- 
poration can  secure  proper  transportation:  Central  Trust  Co.  v. 
Railway,  P7  Fed.  81-5,  10  O.  F.  D.  328, 

After  the  directors  have  obtained  the  consent  of  the  stock- 
holders of  the  purchasing  company,  they  may  then  determine  what 
amount  of  stock  it  is  necessary  to  purchase;  Mannington  v. 
Railway,  1P3  Fed.  1.^1,  16  O.  F.  D.  5.i2,  8  O.  L.  R.  «I  (opinion 
common  pleas,  Mannigfon  v,  Rajlwav,  9  O.  N.  P.  (N.  S.)  641,  20 
O.  D.   (N.  P.)   468. 

Section  10141.  Companies  organized  for  the  purpose  May  buiid 
of  mining,  quarrying,  or  manufacturing,  when  such  purpose  '  "''f^d. 
is  stated  in  the  articles  of  incorporation,  may  construct  a 
railroad,  with  a  single  or  double  track,  with  such  side- 
tracks, turnouts,  offices,  and  depots  as  they  deem  necessary 
to  carry  out  the  objects  of  the  incorporation,  from  any  mine, 
quarry,  or  manufactory,  to  any  other  railroad,  or  any  canal, 
slack-water  navigation,  or  other  navigable  water  or  place 
within  or  upon  the  borders  of  this  state.  In  respect  to  such 
railroad  they  shall  be  subject  to  and  governed  by  the  pro- 
vision,s  of  chapter  two  of  this  title.     (R.  S.  Sec.  3866.) 

Cited:  Hufiibolt  Mininc  Co.  v.  Mining  Co..  62  Fed.  %^G. 
If  C.  C  .A.  41.1.  9  O.  F.  D.  I.W;  Central  Tru.et  Co.  v.  Railwav  Co., 
87  Fed.  PIS.  10  O.  F.  D.  328. 

This  section  does  not  confer  the  power  of  eminent  domain 
upon  the  corporations  named  therein ;  Coal  Company  v.  VVigton, 
19  O.  S.  5fiO. 

If  a  mining  and  manufacturing  corooratioit  provides  in  its 
articles  of  incorporation  that  its  principal  office  shall  be  in  Cuyahoga 
County,  but  it  has  its  business  in  Franklin  county  and  builds  rail- 
roads there  by  virtue  of  this  section  and  then  the  directors  pass 
a  resolution  changing  its  principal  place  of  business  to  Franklin 
County,  siich  change  is  unauthorized,  since  :t  cannot  be  made  only 
by  the  stockhohlers  imder  G.  C.  8919,  et  seq. ;  and,  accordingly,  such 
corporation  mav  be  sued  in  Cuv-iho^a  County  and  summons  may 
issue  to  Franklin  Coimtv:  Stale  v.  Coal  Co.,  4  O.  N.  P.  US; 
see-  to  the  same  effect.  Coal  Company  v,  Ry.  Co.,  7  O.  N.  P.  191. 
*l  O.  D.   (N.  P.)   17S, 

The  construction  of  a  railroad  does  not  cause  the  mining 
company  to  merge  in  the  railroad  company:  and'it  is  not  subject  to 
the  statutes  which  control   railways  '^o  that  the  board  of  directors 
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could  change  its  principal  place  of  business :  Snow  Fork  4  C.  C. 
Co.  V.  Railway.  7  O.  N.  P.  191,  6  0.  D.  (N.  P.)  178. 

This  section  does  not  authori«  a  railway  company  to  pur- 
chase a  mining  company ;  Railway  v.  Burke,  10  Dec.  Rep.  136,  19 
Bull.  27. 

Compmie.  for  SECTION   10167.     The  dircctors  of   a   company  incor- 

oT^nirigsSe      porated  for  the  purpose  of  improving  any  stream  of  water, 
■trciiiia.  or  part  thereof,  declared  navigable  by  any  law  of  this  state, 

may  prescribe  the  rates  of  toll  the  company  shall  receive  tor 
the  passage  of  any  boat  or  other  watercraft  through  any 
lock  upon  such  improvement,  or  for  the  running  of  any 
boat  or  other  watercraft  between  the  locks  thereon.  (R.  S. 
.  Sec.  3854-) 

A  statute  which  declares  that  so  much  of  a  specified  creek 
as  lay  in  a  certain  county  was  a  public  highway  did  not  make  a 
river  of  the  same  navieable  in  the  absence  of  a  showing  that  such 
river  and  creek  were  in  fact  the  same  stream  and  that  the  part 
in  question  lay  within  the  limits  of  such  county  when  such 
stattite  was  passed :  Raccoon  River  Navigation  Co.  v.  Ej«!e,  29 
O.  S.  238. 

Traiuport»tion  Sectio.n  !Oi68.     A  Company  organized  for  the  purpose 

:_  ^j  transporting  freight,  or  for  towing  purposes,  on  any  of 
the  navigable  rivers  of  this  state,  or  the  lakes  and  navigable 
rivers  bordering  thereon,  may  build,  purchase,  and  hold 
such  number  of  steamboats,  barges,  or  other  ves.sels.  and 
other  personal  property,  and  such  real  estate,  in  this  and 
other  states,  as  it  deems  necessary  for  its  business,  and  sell 
it  or  any  part  thereof,  in  such  manner  and  for  such  purpose 
as  is  prescribed  by  the  rules  and  regulations  of  the  com- 
pany, not  inconsistent  with  the  laws  of  this  State.  The 
company  may  carry  any  articles  of  freight  or  product,  tow 
any  barge  or  other  vessel  upon  any  of  the  navigable  streams 
in  this  state,  and  on  any  of  the  lakes  or  navigable  rivers 
bordering  thereon.  It  shall  be  governed  by  the  same  laws, 
not  inconsistent  with  this  section,  which  govern  individuals 
in  such  employments,     (R.  S.  Sec.  3877.) 

Whether  a  wharfboat  is  included  in  the  term  watercraft.  see 
Goff  V.  Flesher,  33  O.  S.  JM;  Goff  v.  Flesher,  33  O.  S.  107;  Slate 
ex  rel.,  v.  Transportation  Co.  23  0.  S.  166. 

Section  10170,  A  corporation  organized  as  and  for  a 
common  carrier  company  shall  have  the  power: 

1.  To  make  all  contracts  lawful  for  natural  persons  lo 
make  for  the  carriage  of  persons,  the  storage,  forwardii^- 
carriage  and  delivery  of  property,  but  subject  to  their 
liabilities. 

2.  To  lease,  hold  and  operate,  any  line  of  railway  and 
its  appendages,  before  or  after  its  completion,  owned  by  a 
municipal  corporation  of  this  state,  and  any  railway  con- 
necting therewith,  lying  without  this  state,  atid  such  portion 
of  any  railway  within  this  state  as  may  be  necessary  for 
the  convenient  dispatch  of  its  business. 

3.  To  construct,  or  complete  and  equip,  any  railway 
and  its  appendages  which  it  is  authorized  to  lease. 
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4.  To  borrow  money,  not  exceeding  its  authorized 
capital  stock,  at  a  rate  of  interest  not  exceeding  seven  and 
three-tenths  per  cent,  per  annum,  and  execute  bonds  or 
promissory  notes  therefor,  payable  in  gold  or  lawful  money, 
in  sums  of  not  less  than  one  hundred  dollars,  and  secure 
payment  thereof  by  mortgage  or  pledge  of  its  property 
then  or  thereafter  acquired,  and  its  income  or  franchises, 
including  the  franchise  to  be  a  corporation.  But  no  mort- 
gage bond  shall  be  sold  at  less  than  par  in  lawful  money, 
withnitt  the  consent  of  a  majority  in  interest  of  the  stock- 
holders, given  at  a  meeting  of  the  stockholders,  or  in  writing. 
It  may  exercise  all  other  powers  of  a  railroad  company 
under  the  laws  of  this  state,  including  the  right  of  appro- 
priation, but  the  powers  contained  in  this  paragraph  shall  be 
exercised  only  by  common  carrier  companies  organized 
under  this  section,  and  operating  a  steam  railroad.  (R.  S- 
Sec.  3838.) 

Cited:  Cincinnati  v.  Ferguson,  8  O-  N.  P.  861,  11  O.  D. 
(N.  P.)  101;  Cincinnati  v.  Ferguson.  12  O.  D.  (N.  P.)  439. 

This  section  and  G.  C.  lOITl  impose  no  limitation  upon  the 
amount  of  stock  that  any  corporation  may  purchase  in  a  company 
of  the  character  named,  ami  no  restrictions  as  to  the  kind  of  cor- 
poration that  niav  make  such  purchase  1  Mannington  v.  Railway, 
183  Fed.  1.13.  IC  O.  F.  D.  .5.12.  8  O.  L.  R.  451  (for  the  opinion  of 
the  common  pleas  court,  see  ManninRton  v.  Railway.  9  O.  N.  P. 
(N.  S.)  Wl.  20  O.  D.  (N.  P.)  468). 

Section'  10171.  Any  company  incorporated — or  or-  Any  comptaj 
ganized  under  the  laws  of  this  state  may  subscribe  for  or  ™^ti"M«it!" 
become  the  owner  of  stock  in  such  corporation.  But  be- 
fore the  sub.scriptions  shall  be  made,  the  directors  of  the 
company  subscribing  must  Be  authorized  to  make  it  by  a 
vote  of  the  majority  in  interest  of  its  stockholders,  or  obtain 
their  consent  thereto  in  writing.     {R.  S.  Sec.  3839.) 

This  section  and  G.  C.  lOlTO  impose  no  limitations  upon 
the  amount  of  stock  that  any  corporation  may  purchase  in  a  com- 
pany of  the  charactef  named,  and  no  restrictions  as  to  the  kind 
of  corporation  that  may  make  ^iteh  purchase;  Mannington  v. 
Railway.  IK)  Fed.  133,  Ifi  0.  F,  D.  552.  8  0.  L.  R.  451  (for  the 
opinion  of  the  common  pleas  court,  see  ManninRton  v.  Railway, 
fl  O.  N,  P,  (N.  S.)  641,  2a  O-  D.  {N.  P.)  468), 

Si-XTiOM  10172,  A  company  or  association  organized  EieY«tor 
as  an  elevator  company  may  purchase  and  hold  real  and  per-  companiei. 
sonal  estate,  erect  or  purchase,  and  own,  the  necessary  build- 
ings, office.s,  and  machinery  for  the  purpose  of  carrying  on 
tlTC  business  of  receiving,  storing,  delivering  and  forwarding 
grain  of  all  kinds,  and  may  add  to  and  connect  with  this  the 
business  of  general  storage,  warehousemen,  and  forwarders 
of  all  kinds  of  produce  and  merchandise.  On  its  own  ac- 
count, or  for  others,  it  shall  not  deal  as  buyer  or  seller.  In 
the  prosecution  of  its  business  it  shall  be  governed  by  the 
same  laws,  not  inconsistent  with  this  section,  as  govern 
individuals  in  such  employment.     (R.  S.  Sec.  3841.) 


Railway,    183    Fed.    133, 

I.  OF^P.  S. 
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Biiirokd  com-  SECTION  10173.     When  such  company  erects   or  owns 

t^e  sttek  in  ^"  elevator  building,  and  uses  it  for  the  purpose  of  receiving 
■uch  comptiijr.  or  delivering  grain  from  or  to  any  railroad  company,  as 
freight  carried  or  to  be  carried  over  its  roads,  or  any  part 
thereof,  the  railroad  company  may  subscribe  to  or  purchase 
shares  in  its  capital  stock,  to  an  amount  not  exceeding  one- 
third  of  the  entire  capital  stock  of  the  elevator  company,  in 
the  name  of  its  president  or  other  officer,  and  hold  it  as 
trustee.  The  railroad  company  shall  be  liable  upon  such 
stock,  in  its  corporate  capacity,  to  the  same  extent  and  in 
the  manner  a  natural  person,  buying  it  would  be,  (R.  S. 
Sec.  3842.) 

This  section  fixes  the  stockholders'  power  of  the  purchasins 
corporation  at  less  than  a  controlling  interest:  Mannington  v. 
Railway,  183  Fed.  im,  Ifl  O.  F.  D.  552.  8  O.  L.  R.  451. 

This  section  confers  upon  a  railroad  company  power  to  sub- 
scribe for  Slock  in  an  elevator  company,  but  limits  the  amount 
subscribed  to  a  minority, of  one-third  of  the  capital  stock.  This 
indicates  a  legislative  intent  lo  give  the  railroad  company  power  to 
aid  but  not  to  control:  State,  ex  rel..  v.  Railway  Company, 
12  O.  C  C.  (N.  S-)  49.  21  O.  C,  D,  175. 

Dock  com-  Section  10207.     A  company  organized  for  the  purpose 

panicL  of  constructing  and  establishing  docks  in  and  adjacent  to 

any  of  the  navigable  waters  in  or  bordering  upon  tiiis  state, 
may  construct  or  purchase  any  dock  or  docks,  and  erect 
thereon  any  structure  suitable  for  receiving,  storing,  and 
delivering  produce,  and  goods  of  whatever  description,  re- 
pair and  protect  such  dock  or  docks  and  structures,  and  sell 
them  in  the  manner  prescribed  by  the  by-laws  of  the  com- 
pany.    (R.  S.  Sec.  3840.) 

Firf7  com-  Section  10208.     A  corporation  organized  for  the  pur- 

pinia.  j,Qj.p  Qf  carrying  on  the  ferry  business  on  any  of  the  water- 

courses in  this  .itate,  or  bordering  thereon,  may  build,  pur- 
cha.se.  and  hold  steam  ferry-boats,  and  other  vessels  and 
floats.Teal  estate,  landings,  wharves,  docks,  and  other  prop- 
erty, in  this  state  or  elsewhere,  proper  to  carry  on  its  busi- 
ness, buy  or  lease,  and  use,  let,  or  otherwise  dispose  of  them, 
or  any  part  thereof,  in  such  manner  as  it  deems  advisable. 
carry  on  the  ferry  business  at  the  place  named  in  its  articles 
of  incorporation,  transport  persons  and  property,  and  re- 
ceive such  compensation  thereof  as  may  be  lawful.  It 
shall  be  governed  by  the  laws  that  govern  natural  persons  in 
such  employments,     (R.  S.  Sec.  3849,) 

siock.Tud  Sfxtion  10211.     A  Company  incorporated  for  the  pur^ 

tompaniei.  p^g^  o{  purchasing  or  leasing  real  estate,  and  erecting  there- 
on pens  and  buildings  for  the  safe-keeping  of  live  stock  in- 
trusted to  it  on  sale,  may  lease  or  purchase,  and  operate  the 
portion  of  any  railroad  leading  to  or  connected  with  its 
stockyards  as  is  necessarj-  for  the  convenient  dispatch  of  its 
business.  The  number  of  miles  so  leased  or  purchased  shall 
not  exceed  thirty,  and  the  lease  or  purchase  shall  not  be 
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made  without  the  consent  of  the  holders  of  a  majority  of  the 
stock  in  such  company,  and  in  the  company  leasing  or  selling 
the  railroad.     {R.  S.  Sec.  3876.) 

Section    ioii2.     Any  two  or   more  electric   li|rhting  conioiidiUon 
companies,  natural  or  artificial  gas  companies,  gas  light  or   '''„^"'^'^,„. 
coke  companies,  companies  for  supplying  water  for  public  or   panics 
private  consumption ;  or  any  electric  hght  and  power  com- 
pany and  any  water  company ;  Or  any  heating  company  and 
any  incline,  movable  or  rolling  road  company ;  doing  business 
in  the  same  municipal  corporation  or  which  are  incorporated 
and  organized  for  the  purpose  of  doing  business  in  the  same 
municipal  corporation  may  consolidate  into  a  single  cor- 
Ix)ration  in  the  manner  and  with  the  same  effect  as  is  pro- 
vided for  tile  consoliilalion  of  railroad  companies.     (R.  S. 
Sec.  2485a.) 

For  the  management  and  control  of  municipal  gas  works  and 
for  the  power  of  the  trustees,  see  Kerr  v.  Bellefontaine,  59  O.  S.  446; 
Bellaire  Goblet  Co.  v.  Findlay,  5  O.  C.  C  418,  3  O.  C.  D.  205; 
Dalzell  V.  Findlay.  5  O  C.  C  435,  3  O.  C.  D.  S14;  Columbus  v. 
KaufTman,  8  O.  N.  P.  931,  11  O.  D.  (N.  P.)  688. 
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COMMENCEMENT  OF  ACTIONS,  AND  PROCESS. 


Suit!  agaiaat   railroad   companic*. 

ATTACHMENT. 
AffidsTit  for  attsehment. 


Section  10239.  Suit  may  be  brought  before  a  justice 
of  the  peace  against  a  railroad  company,  in  the  township  in 
which  the  president  of  the  company  resides,  or  in  a  town- 
ship into  or  through  which  the  road  owned  or  leased  by  such 
company  is  located,  whether  such  company  be  foreign  or 
created  under  the  laws  of  this  state',  and  whether  the  charter 
thereof  prescribed  the  place  where  suit  must  be  brought 
against  it,  or  the  manner  or  place  of  service  of  process 
thereon,  or  not.     (R.  S.  Sec.  6478.) 


_ii  pleas  court,  see  G.  C  11288. 

ated :     Squire  v.   Railway,  15  O.  C.  D.  30. 

The  mode  of  service  of  summons  upon  a  railway  compati! 
in  ait  action  before  a  justice  of  the  peace,  as  provided  in  this  sec- 
tion, is  exclusive :    North  v.  Railroad,  10  0.  S.  548. 

This  section  does  not  apply  to  proceedings  in  attachment 
before  a  justice  of  the  peace,  and  a  justice  of  the  peace  mar 
acquire  jurisdiction  in  attachment  against  a  foreign  railroad  cor- 
poration by  levy  and  publication  of  notice,  as  provided  in  G.  C. 
10263;  Railway  v.  Baum,  81  O.  S.  386  (affirming  Railway  v. 
Baum,  13  O,  C.  C.  (N.  S.)  271,  22  O,  C.  D.  505.  and  Railway  v. 
Baum,  7  O,  N.  P,  (N.  S.)  36S;  overruling  Squire  v.  R.  R.  Co.  1 
O.  C.  C.  (N.  S.)  354.  15  O.  C.  D.  30). 

General  Code,  10239,  10240.  10241  and  10242  are  not  appiicable 
to  street  railroad  companies:  Green  v.  Street  Railroad  Company, 
62  O.  S.  67. 

This  statute  bas  no  reference  to  a  Street  railway  company: 
OtUwa  v.  Railway.  13  O.  C.  C.  (N.  S.)  561  (following  Slate  v, 
Qeveland.  83  O.  S.  61). 

Sectiom  10253.  Except  as  hereinafter  provided,  the 
plaintiff  shall  have  an  order  of  attachment  against  pnqwrty 
of  the  defendant  in  a  civil  action  before  a  justice  of  the 
peace  for  the  recovery  of  money,  before  or  after  its  com- 
mencement, when  there  is  filed  in  his  office  an  affidavit  of 
the  jiiaintiff.  his  agent  or  attorney,  showing  the  nature  of  the 
claim,  that  it  is  just,  the  amount  the  ^ant  believes  the 
plaintiff  ought  to  recover,  and  that  the  property  sought  to  be 
attached  is  not  exempt  from  execution.  If  attachment  of 
the  personal  earnings  of  the  defendant  be  sought,  the  affi- 
davit also  must  state  that  he  is  not  the  head  or  support  of  a 
family  nor  in  good  faith  the  support  of  a  widowed  mother 
wholly  dependent  upon  him  for  support ;  or  that  such  eani- 
ings  are  not  for  services  rendered  within  three  months  be- 
fore the  action  was  begun,  or  Jhat,  if  earned  within  that 
time,  they  amount  to  more  than  one  hundred  and  fifty  dol- 
(772)  ,-~  , 
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lars,  and  only  the  excess  over  that  sum  is  sought  to  be  at- 
tached ;  or  that  the  clauii  sued  on  is  for  work,  labor  or 
necessaries,  and,  except  in  cases  for  such  claims,  the  ex- 
istence of  one  or  more  of  the  following  particulars: 

1.  That  the  defendant,  or  one  of  several  defendants,  is 
a  corporation,  having  no  officer  upon  whom  a  summons  can 
be  served,  or  place  of  doing  business  in  the  county,  or  is  a 
non-resident  of  the  county.  No  proceedings  in  attachment 
shall  be  had  to  garnishee  the  salary  or  wages  of  an  employe 
of  a  railroad  company,  by  reason  of  his  non- residence,  ex- 
cept before  a  justice  or  on  account  of  his  being  a  non-resi- 
dent of  the  county  in  which  his  liability  was  incurred ; 

2.  Has  absconded  with  intenf  to  defraud  his  creditors; 

3.  Has  left  the  county  of  his  residence  to  avoid  the 
service  of  a  summons ; 

4.  So  Conceals  himself  that  a  summons  cannot  be 
served  upon  him ; 

5.  Is  about  to  remove  his  property,  or  a  part  thereof, 
out  of  the  county,  with  the  intent  to  defraud  his  creditors; 

6.  Is  about  to  convert  his  property,  or  a  part  thereof, 
into  money,  for  the  purpose  of  placing'  it  beyond  the  reach  of 
his  creditors; 

7.  Has  property  or  rights  of  action  which  he  conceals ; 

8.  Has  assigned,  removed,  or  disposed  of,  or  is  about 
to  assign,  remove  or  dispose  of  his  property,  or  a  part  there- 
of, with  intent  to  defraud  his  creditors;  or 

9.  Fraudulently  or  criminally  contracted  the  debt,  or 
incurred  the  obligation,  for  which  suit  is  about  to  be  or  has 
been  brought.  When  the  defendant  is  a  corporation,  having 
no  officer  in  the  county  upon  whom  a  summons  can  be 
served,  or  a  place  of  doing  business  in  the  county  or  is  a 
non-resident  of  the  county  the  attachment  shall  not  6e 
granted  unless  the  claim  is  for  a  debt  or  demand  arising 
upon  contract,  judgment  or  decree.  No  attachment  shall 
issue  by  virtue  of  this  chapter  against  the  personal  earn- 
ings of  any  defendant  for  services  rendered  by  such  de- 
fendant within  three  months  before  the  commencement  of 
the  action  or  the  issuing  of  the  attachment,  unless  the  de- 
fendant is  not  the  head  or  support  of  a  family,  or  unless 
the  amount  of  such  earnings  exceeds  one  hundred  and  fifty 
<lollars,  and  then  only  as  to  the  excess  over  that  amount, 
or  unless  the  claim  is  one  for  necessaries,  and  then  for  only 
ten  per  cent,  of  such  personal  earnings,     R.  S.  Sec.  6489.) 

This  section  did  tioi  apply  to  existing  debt  contract,  note  or 
jutltfincnt ;  see  93  v.  3'2L 

For  grounds  af  altachment  in  a  civil  action  in  coinnion  pleas 
court,  see  G.   C,   11819. 

As  to  exemption  of  foreign  corporations  which  have  Med 
statements  with,  and  obtained  certificates  from  the  secretary  of 
state,  see  G.  C.  186. 

Jurisdiction  of  justice  to  issue  attachments  is  limited  in 
I'ranklin  and  Cuyahoga  Counties,  to  the  justice's  township  only ; 
See  G.  C.  10224  (subdivision  7). 
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Cited:  K.  B.  Co.  v.  Batie.  15  0,  C,  D.  482;  Young  v.  Qark, 
13  O.  C,  C.  (N.  S.)  a84;  Watkins  v.  Schlecter,  7  O.  N.  P.  (N.  S.) 
42;  Nemit  v.  Vargo,  18  O.  C.  D.  515;  Hughes  v.  Shields,  18 
O.  C.  D.  206. 

Cited  as  authorizing  an  attachment  against  any  property  of  the 
defendant  in  a  civil  action  before  a  justice  of  the  peace:  Bank  v. 
Miiligan,  2  0.  N.  P.  (N.  S,)  2T4.  14  O.  D.  (N.  P.)  481. 

An  attachment  issued  before  filing  of  a  petition  is  void: 
Seibert  v.  Switzer.  35  O.  S.  661. 

The  affidavit  must  contain  an. averment  that  "the  property 
sought  to  be  attached  is  not  exempt  from  execution";  Renip«  v. 
Ravens,  68  O.  S.  113. 

In  an  attachment  proceeding,  where  property  of  the  defendant 
is  subject  to  exemption  in  lieu  of  homestead,  mere  failure  of  the 
defendant  to  assert  such  right  in  the  attachment  suit  does  not 
amount  to  a  waiver  by  said  defendant  of  his  right  to  claim  such 
exemption:     Rempe  v.  Ravens,  68  O.  S,  113. 

An  unmarried  judgment  debtor,  having  in  good  faith  the 
maintenance  and  support  of  his  widowed  mother,  wholly  dependent 
upon  him  for  support,  may  demand  and  hold  exempt  his  personal 
earnings  in  a  sum  less  than  (150,  if  earned  within  the  last  three 
months :    Duffy  v.  Reardon,  70  O.  S.  328. 

The  exemption  in  lieu  of  homestead  Is  in  addition  to  the 
exemption  of  personal  earnings.  Ross  v.  Tailoring  Co.,  7  O.  C.  C. 
51,  3  O.  C.  D.  658. 

By  this  section,  where  the  debtor  is  the  head  or  support  of  a 
family,  he  is  entitltd  to  the  (150  exemption,  whether  it  is  necessarj- 
to  support  his  family  or  not:  Vandal  v.  Daiber.  10  O.  C.  C.  355. 
6  0.  C.   D.  585. 

This  section  is  not  a  limitation  upon  "the  three  months' 
earnings  exemption  law''  (G.  C.  11725,  subdivision  6).  but  when  it 
appears  that  the  excess  of  the  three  months'  eearnings.  over  $150, 
is  necessary  for  the  support  of  the  debtor's  family,  the  debtor 
can  exempt  both  the  $150  and  the  remainder  of  the  three  months' 
earnings:    Vandal  v.  Daiber,  10  O.  C.  C.  355.  6  O.  C.  D.  585. 

Where  it  is  sought  to  attach  the  excess  of  personal  earnings 
within  three  months  before  the  commencement  of  the  suit,  the 
affidavit  should  state  that  such  earnings  amount  to  more  than  jloO; 
that  the  excess  over  that  amount  only  is  sought  to  be  attached,  and 
that  such  excess  is  not  exempt :  DriscoU  v.  Kelly.  5  O,  N.  P.  343. 
4  O.  D.  (N.  P.)  124. 

This  section  is  not  in  conflict  with  G.  C.  11725.  The  excess 
over  (ISO  may  be  attached  only  in  the  absence  of  the  showing  that 
it,  or  some  part  thereof  is  necessary  for  the  support  of  the  debtor's 
family:    Driscoll  v.  Kelly.  5  O.  N.  P  243,  4  O.  D.   (N.  P.)  124. 

Although  there  remains  in  the  hands  of  the  garnishee  at  the 
time  of  issuing  the  attachment  less  than  (150  of  the  debtor's  per- 
sonal earnings,  nevertheless  an  attachment  can  be  levied  upon  that 
sum  to  the  extent  that  it  is  in  excess  of  (150  of  the  personal  earn- 
ings of  the  debtor,  earned  within  the  last  three  months:  Driscoll  v. 
Kelly.  5  O.  N.  P.  343,  4  O.  D.  (N.  P.)  124. 

"Necessaries,"  as  used  in  subdivision  9  above,  must  be  re- 
stricted to  such  things  as  are  required  to  maintain  a  living  person, 
and  does  not  include  burial  expenses  of  defendant's  deceased 
mother:  Watkins  v.  Schlecter,  7  O.  N.  P.  42,  9  O.  D.  (N.  P.) 
590. 

Coal,  if  used  for  domestic  purposes,  i_     _.,. 
the  meaning  of  this  section,  and  constitute  a  clain 
attachment    may    issue;     Collins    v.    Bingham.    22    O.    C    C.    53S, 
12  O.  C.  D.  823. 

Where,  in  an  attachment  issued  under  this  section  on  a  claim 
for  coal  furnished,  it  is  stated  that  the  coal  furnished  was  "neces- 
saries," it  will  be  presumed  that  the  coal  was  furnished  for 
domestic  purposes:  Collins  v.  Bingham.  22  O.  C  C.  S33.  12 
O.  C.  D,  823. 

Where,  in  an  action  for  necessaries,  personal  eami:^  are 
sought  to  be  attached,  the  affidavit  need  only  set  forth  that  the 


,v  Google 


REGULATING   RAILROADS    AND  PUBLIC   UTILITIES. 

vithout  mentioning  any  of  the  nine  par- 
ne  or  more  of  which  must  be  slated  when 
■ssaries:  K.  B.  Co.  v.  Batie,  2  O.  C  C. 
(N.  S.)  35fi.  15  O.  C.  D.  482, 

An  attachment  issued  in  an  action  for  necessaries  should  not 
he  discharged  because  (he  plaintiff  has  failed  to  make  a  demand 
in  writinR  for  the  excess  over  and  above  ninety  per  cent,  of  the 
personal  earnings  of  the  debtor:  K.  B.  Co.  v.  Batie,  2  O.  C.  C,  (N. 
S.)  3Se,  15  O.  C.  D.  462. 

TTiis  section  gives  plaintiff  the  right  of  attachment  upon  a 
claim  for  necessaries  agamst  ten  per  cent  of  the  personal  earnings 
of  a  defendant  in  any  case,  but  G.  C.  10273  qualified  this  by  requir- 
inst  that  plaintiff  should  first,  make  a  demand  in  writing  upon  the 
debtor  for  that  amount:  Hughes  v.  Shields,  7  O,  C.  C.  (N.  S.) 
84,  18  O,  C.  D.  206:  K.  B,  Co.  v.  Batie.  2  O.  C  C,  (N,  S,)  358, 
not  followed  on  this  point. 

Under  this  and  the  following  sections  a  demand  in  writing 
upon  a  debtor  for  necessaries,  for  the  excess  over  ninety  per  cent 
of  his  personal  earnings,  is  a  necessary  condition  to  the  issuing  of 
an  order  for  attachment:  Nemit  v.  Vargo,  8  O,  C,  C,  fN.  S.)  97. 
18  O.  C,,D.  S17  (following  Hughes  v.  Shields,  7  O.  C,  C.  (N.  S.) 
84.  and  dissenting  from  The  K.  B.  Co.  v.  Batie.  2  O.  C.  C.  (N. 
S.)  358). 

Where  suit  is  brought  to  recover  for  work  or  labor  or  for 
necessaries,  the  plaintiff  mav  have  an  attachment  for  such  cause 
alone,  without  reference  to  the  existence  of  the  other  grounds  for 
attachment  provided  in  G.  C.  10269:  Ranconrt  v.  Hahn,  10  O.  C,  C, 
(N,  S.)  fllR,  M  O.  C,  D,  9«5, 

A  debtor  who  is,  in  good  faith  makii)g  voluntary  payments  on 
a  claim  for  necessaries  to  the  full  extent  of  ten  percent  of  his  present 
earnings,  is  not  subject  to  another  garnishment  thereon  pending  such 
payment:    Bulla  v,  Kent,  2  O,  L.  R,  340.  15  O,  D,  (N.  P.)  409. 

Where  there  is  more  than  one  creditor  having  a  claim  for 
necessaries,  such  creditors,  individually  nr  collectively  can  not  se- 
quester more  than  ten  oer  cent  of  the  r1ehtf>r's  personal  earnings: 
Bulla  V,  Kent.  5  O,  L,  R,  340.  15  0,  D,  (N,  P.)  409. 

An  affidavit  which  claims  "an  amount  due  for  necessary  money 
had  and  received"  is  insufficient  on  which  to  base  an  attachment  on 
the  ground  of  "necessaries";  Tunison  v.  Lieberman,  9  O.  L.  R.  51t, 
15  O.  D.  (N.  P.)  4*7. 

In  order  to  hold  earnings  of  a  defendant,  married  or  single, 
other  than  for  "n  ere  ssaries."  one  of  the  other  nine  grounds  of  at- 
tachment above  orovided  for  must  be  alleged:  Tunison  v,  Lieber- 
man. 2  0,  L,  R.  ,111,  15  O.  D,  (N.  P,)  497, 

For  any  claim  for  which  judgment  is  sought  for  work  or  labor 
or  for  necessaries,  an  attactiment  may  issue  without  specifying  any 
other  ground:  King  v,  Uws,  5  O.  N,  P.  (N.  S.)  414,  17  O.  D. 
fN.  P.)  349. 


sufficiently  states  the  nature  of  the  olaintifPs  claim 

Wurlitwr.  5  O.  N.  P.  fN,  S,l  604,  18  O.  D.  (N.  P.)  380  (dissents 

from  Driscoll  v.  Kelly,  cited  above). 

A  water  heating  apparatus  used  in  a  dwelling  of  sufficient  con- 
venience and  accommodation  to  have  a  bath  room  and  tub  is  a 
"necessity"  for  which  attachment  may  issue:  Water  Heater  Co. 
V.  Meehel.  9  O.  N.  P.  (N.  S.)  581. 

The  legality  of  the  process  of  attachment  depends  on  the  fact, 
and  not  on  the  affidavit,  which  is  received  as  evidence  of  the  fact. 
Therefore,  it  may  be  set  aside  upon  oroof  that  defendant  was  not 
a  nonresident  at  the  time  it  issued,  although  the  affidavit  stated  that 
he  had  absconded  at  that  time :  Hartshorn  v,  Wilson.  2  O.  27,  The 
words  "foreign  corporations"  as  used  in  No.  28  of  the  act  of  March 
14.  1859  (51  V,  79).  do  not  include  a  corporation  created  bv  the  laws 
of  this  state,  and  located  therein :  Boley  v.  Life  Ins,  &  T,  Co,,  IS 
0.  S.  1». 
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But  a  domestic  corporation  may  be  proceeded  against  by  at- 
tachment before  a  justice  of  the  peace,  in  a  county  of  this  slate 
wherein  it  has  no  office  or  place  of  business  upon  the  gioand  that 
it  Is  a  nonresident  of  such  county ;    Machine  Co.  v.  Huston,  34  0. 

s.  5oa 

An  affidavit  which  alleges  that  the  defendant  corporation  is  a 
nonresident  of  the  county  is  not  defective  because  of  omission  in 
aver  noncompliance  with  the  statutory  requirement  as  to  the  filing 
of  foreign  corporations  of  a  statement  with  the  secretary  of  slate: 
Rosenhaum  v.  Cohen  &  Mack.  13  O.  C.  C.   (N.   S.)   102. 

A  domestic  corporation  may  be  proceeded  against  in  attach- 
ment either  as  a  corporation  or  as  a  nonresident  of  (he  county,  bnl 
in  either  case  the  affidavit  must  show  that  such  corporation  has  no 
officer  in  the  county  upon  whom  summons  may  be  served,  or  no 
place  of  doing  business  within  the  county:  Cartmell  v.  Wurlitier, 
S  O.  N.  P.  (N.  S.)  6fH,  le  O.  D.  (N.  P.)  380. 

A  foreign  corporation  may  be  proceeded  against  before  a  jus- 
tice of  the  peace  the  same  as  a  domestic  corporation,  but  subject 
to  the  same  staement  in  the  affidavit  that  such  corporation  has  no 
officer  in  the  county  upon  whom  summons  may  be  served,  or  no 
place  of  doin^  business  within  the  county;  Cartmell  v.  .Wurlitzcr, 
5  O.  N.  P.  (N.  S.)  fl04,  18  O.  D.  (N,  P.)  3». 

The  right  of  attachment  against  personal  property  of  a  foreign 
railroad  company  having  no  place  of  business  or  officer  upcn  whom 
summons  can  be  served  within  the  county,  is  given  under  this  section, 
and  such  a  company  is  not  exempted  from  attachment  by  the  pro- 
visions of  G.  C.  102R3r  Railway  v.  Baum,  81  O.  S.  386  faffirmin? 
Railway  v,  Baum,  12  0.  C  C,  fN.  S.)  271,  28  O.  C.  D.  505.  which 
affirmed  Railway  v.  Banpi.  7  O.  N.  P.   (N.  S.)  266). 

Nonresidence  is  made  ground  for  attachment  under  this  section 
only  when  the  claim  is  a  debt  or  demand  arisintc  on  a  contract,  ano 
the  averment  in  the  affidavit  that  the  claim  is  "for  money  had  and 
received"  does  not  bring  the  case  within  the  statute:  Adkins  v. 
Newcomer,  9  O.  N.  P.   (N.  S.)   305,  20  O.  D,   fN.   P.)   131. 

An  attachment  on  the  ground  that  defendant  is  a  nonresideni 
must  be  upon  a  claim  ari.^ing  upon  a  contract,  judgment  or  decree. 
and  not  otherwise,  and  the  affidavit  must  allege  that  the  properly 
is  exempt  from  execution  :     Slough  v,  Cos^ove,  12  Bull.  13fl. 

Neglect  of  a  justice  to  enter  the  affidavit  for  attachment  ai 
length,  or  to  state  the  nature  thereof  on  his  docket,  does  not  render 
the  subsequent  proceedings  illegal :  Carper  v.  Richards,  IR  0.  S- 
21!>,  The  fact  of  an  affidavit  appearing  to  have  been  issued  at  the 
commencement  of  the  attachment  proceedings,  although  denominated 
an  "affidavit  for  proceedings  against  S,  as  garnishee,"  mav  be  pre- 
sumed to  have  contained  a  legal  cause  for  attachment :  Carper  v. 
Richards.  13  O.  S.  219. 

Under  such  affidavit,  in  the  absence  of  any  mention  "f'H 
undertaking,  and  the  summons  having  been  returned  "not  ffimd 
the  nonresidence  of  the  defendant  will  be  presumed  to  have  btoi 
stated  in  the  affidavit  as  a  cause  for  attachment :  Carper  ''■  "■"" 
ards,  13  O,  S.  219, 

"The  nature  of  plaintiff's  claim"  means  an  account,  note,  jrde- 
ment  or  check,  etc.  It  is  insufficient  to  allege  that  it  is  for  tfoods 
sold  and  delivered:  DriscoU  v.  Kelly,  5  O.  K,  P.  a«.  4  O.  D,  (N- 
P.)  124.  Attachment  will  lie  to  recover  money  lost  in  a  slot  ma- 
chine:    Wi-ie  v.  M.irtin,  7  O.  N.  P.  660.  ,■)  O.  D.  (N.  P.)  .W- 

Where  money  placed  on  deposit  as  bail  in  the  police  court  i* 
attached  for  debt,  the  attaching  creditor  stands  in  no  better  [»''"?' 
with  reference  to  this  fund  than  does  his  debtor,  and  where  the  deb- 
tor was  not  in  a  position  to  enforce  a  repayment  of  the  money,  the 
attaching  creditor  does  not  obtain  a  valid  lien  by  the  attachment: 
Beritin  v.  Fr.iss,  ?,  O.  N.  P.  (N.  S.)  206,  15  O.  D.  (N.  P.)  206,  15 
O.  D.  (N.  P.)  369. 

An  allegation  in  an  action  for  malicious  or  wrongful  attat^- 
ment,  which  states  that  the  affidavit,  upon  which  the  order  of  «• 
tachment  was  based,  is  false  in  that  it  averred  that  the  money  sougnt 


,v  Google 


REGULATING   RAILROADS  AND  PUBLIC  OTIUTIES. 

to  be  attached  was  not  exempt,  is  sufficient  as  against  demurrer; 
Fitzgerald  v.  Really  &  Loan  Co.,  19  O.  D.   (N.   P.)   399. 

General  Code  WBo3,  et  seq.,  makes  no  provision  for  trying  a 
case  on  attachment,  unless  the  attachment  proceedings  are  madp  ef- 
fective by  the  seizure  of  property  or  the  answer  of  the  garnishee, 
or  the  payment  of  money  into  court,  or  the  giving  of  a  bond  by  the 
garnishee:  Doran  v.  Collins,  8  O.  N.  P.  (N.  S.)  169.  19  O.  D.  (N. 
P-)  406. 

Concealment  of  defendant  to  avoid  service  of  summons  (which 
is  ground  for  attachment  under  this  section)  does  not  require  a 
summons  to  be  first  issued  and  returned  "not  found,"  for  this  does 
not  show  such  concealment :    Mawicke  v.  Wolf,  9  Bull.  86. 

An  affidavit  filed  in  support  of  a  motion  to  discharge  an  at- 
tachment, which  denies  the  truth  of  the  averment,  in  the  affidavit 
upon  which  the  attachment  was  issued  that  the  defendant  has  prop- 
erty and  rights  in  action  which  he  conceals,  places  the  burden  of 
proof  upon  the  plaintiff  to  show  by  a  preponderance  of  the  evidence 
that  his  allegations  in  that  behalf  are  true:  Young  v.  Clark,  H  O. 
C.  C.  (N.  S.)  296,  22  O.  C.  D.  374. 

Evidence  by  a  defendant  that  he  is  the  head  and  support  of  a 
family  is  ground  for  the  discharge  of  an  attachment,  where  not  met 
by  evidence  of  greater  weight  on  behalf  of  the  plaintiff:  Young  v, 
Clark,  14  O,  C,  C.   (N.  S.)  296,  22  O.  C.  D.  374. 

An  affidavit  by  the  defendant  averring  that  the  affidavit  of  the 
plaintifF  upon  which  the  attachment  was  issued  is  not  true,  must 
be  accepted  as  a  denial  of  the  averment  that  the  defendant  has  prop- 
erty and  rights  in  action  which  he  conceals :  Young  v.  Clark,  14  O. 
C.  C  (N.  S.)  286,  aa  O.  C.  D.  874. 

To  maintain  an  action  in  attachment,  the  existence  of  the  facts 
required  by  G.  C.  I02S8  must  be  shown  clearly  and  the  statute  must 
be  followed  strictly:  Driscoll  v.  Kelly,  5  O.  N.  P.  243.  4  O.  D. 
<N.  P.)  ie4. 

The  affidavit  for  attachment  only  requires  that  such  affidavit 
show  "the  nature  of  the  plaintiff's  claim,"  and  on  motion  to  dis- 
charge the  attachment,  a  statement  that  the  nature  of  the  plaintiff's 
claim  is  "for  money  and  for  damages  for  breach  of  contract  which 
is  verbal,"  sufficiently  states  the  nature  of  the  plaintiffs  claim :  Cart- 
mell  v.  Wurlitzer,  5  O.  N.  P.  (N.  S.)  SW,  1€  O.  D.  (N.  P.)  385. 

Where  the  statements  of  the  affidavit  for  an  attachment  are 
denied  by  the  affidavit  of  the  defendant,  the  burden  of  proof  is  upon 
the  plaintiff  to  substantiate  the  averments ;  and  where  it  appears 
from  the  original  papers  transmitted  by  the  justice  of  the  peace, 
that  no  additional  affidavits  have  been  filed  by  the  plaintiff  to  over- 
come the  affidavit  by  the  defendant,  the  plaintiff  must  fail  on  the 
burden  of  proof;  Cartmcll  v,  Wurlitier.  5  O.  N.  P.  (N.  S.)  604, 
18  O.  D.  (N.  P.)  385. 

In  a  proceeding  in  attachment  before  a  justice  of  the  peace,  a 
domestic  corporation  may  be  proceeded  against  either  as  a  corpora- 
tion or  as  a  nonresident  of  the  county  in  which  the  affidavit  is  filed, 
but  in  either  case  it  must  appear  from  the  affidavit  that  such  corpo- 
ration has  no  officer  in  the  county  upon  whom  summons  may  be 
served  or  no  place  of  doing  business  within  the  county:  Cartmell 
V.  Wurlitzer,  o  O.  N.  P.  (N.  S.)  «14,  38  O.  D.   (N.  P.)  386. 

Under  G.  C.  10253.  which  is  amendatory  of  No.  28  of  Justices' 
act  (S.  &  C.  776).  a  foreign  corporation  may  be  proceeded  against 
before  a  justice  of  the  peace  the  same  as  a  domestic  corporation, 
but  subject  to  the  same  statement  in  the  affidavit  that  such  corpora- 
tion has  no  officer  in  the  county  upon  whom  summons  may  he  served, 
or  no  place  of  doing  business  within  the  county:  Cartmell  y.  Wur- 
litzer, o  o.  N.  p,  (N.  s.)  eo4,  le  o.  d.  (n.  p.)  aes. 

Section  10266.     If  the  garnishee  is  a  person,  the  copy   sterfc*. 
of  the  order  and  notice  shall  be  served  upon  him  personally, 
or  left  at  his  usual  place  of  residence.    If  a  partnership  is 
garnisheed  by  its  company  name,  they  shall  be  left  at  its 
usual  place  of  doing  business,  or  be  served  personally  on 
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one  of  its  members;  and  if  a  corporation,  they  shall  be  left 
with  the  president  or  other  principal  officer,  or  its  secretary, 
cashier,  or  managing  agent.  If  such  corporation  is  a  rail- 
road" company,  they  may  be  left  with  any  regular  ticket  or 
freight  agent  thereof  in  the  connty.     (R.  S,  Sec.  6499.) 

ftTMo*!  Section  10271,     The  personal  earnings  now  exempted 

•""'"«*■  by  law,  in  addition  to  the  ten  per  cent  for  necessaries,  shall 

be  further  liable  to  the  plaintiff  for  the  actual  costs  of  any 
proceeding  brought  to  recover  them  in  any  sum  not  over 
four  dollars.  Such  garnishee  may  pay  to  such  debtor  an 
amount  equal  to  ninety  per  cent  of  such  personal  earnings, 
less  the  sum  of  four  dollars  for  actual  costs  as  herein 
provided,  due  at  the  time  of  the  service  of  process  or  which 
may  become  due  thereafter  and  before  trial,  and  be  rdeased 
from  any  liability  to  such  creditor.     (R.  S.  Sec.  6501.) 

Cited:    Nemit  v.  Vargo,  16  O.  C.  D.  516;  Hughes  v.  Shields. 

16  O.  C.  D.  206. 

Only  [en  per  cent  of  personal  earnings  of  head  of  family  are 
subject  to  garnishment  at  any  one  tiine,  no  matter  how  many  credi- 
tors there  are:    Bulla  v.  Kent,  2  0.  L.  R.  3M»,  15  O.  D.  (N.  P.)  409. 
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11ET3.    Against   riilfoad    and    iiage    companies. 

Section  11273.  An  action  against  the  owner  or  lessee  Aoint  r«ii- 
of  a  line  of  mail  stages,  or  other  coaches,  for  an  injury  to  JS^p^jJ""* 
person  or  property  upon  the  road  or  line,  or  upon  a  liability 
as  carrier,  and  an  action  against  a  railroad  company  or 
street  railroad  company,  owning  or  operating  a  railroad  or 
street  railroad  within  the  state,  or  against  a  transportation 
company  owning  or  operating  an  electric  traction  road  lo- 
cated upon  either  bank  of  a  canal  belonging  to  the  state, 
may  be  brought  in  any  county  through  or  into  which  such 
line,  railroad,  street  railroad  or  electric  traction  road  passes 
or  extends.     (R.  S.  Sec.  5024.) 

I.    Scope  and  Coksmuction. 

II.     VlNUE. 

III.    Waiter. 

I.    Scope  and  Constbuctiok. 

In  this  section  "may"  should  be  read  "must" :  Kinsey  v.  Steel 
i  Iron  Works,  4  O.  N.  P.  288.  6  O.  D.  (N.  P.)  ««. 

The  provision  in  G.  C,  11273,  that  an  action  against  a  rail- 
way company  may  be  broug-ht  in  any  county  through  which  the 
road  passes,  is  not  a  mere  extension  of  the  general  jurisdiction 
provided  as  to  corporations  in  G.  C,  ]'12f?2.  but  in  each  of  these 
sections  the  word  "may",  must  be  read  "must" :  Johnson  v.  Toledo 
&  O.  C.  Ry.  Co.,  5  O.  N.  P.  (N.  S.)  Ml.  16  0.  D.  (N.  P.)  2il.. 

This  section  refers  to  railroad  companies :  Rogers  v.  Rail- 
road, 6  O-  N.  P.  201,  8  O,  D.  (N.  P.)  107;  Collins  v.  Railroad,  7 
O.  N.  P.  271),  7  O.  D.  (N,  P.)  44S. 

II.    Venue. 

A  railroad  company  ma;^  be  sued  in  any  county  through  or 
into  which  its  road  passes,  without  regard  to  nature  of  the  cause 
of  action :     Railway  v.  Jewett,  37  O.  S.  649. 

A  railroad  company  may  be  served  wtih  summons  in  a  county 
through  which  it  does  not  run,  when  properly  joined  as  a  code- 
fendant :    Railroad  v-  McPeak,  16  0.  C.  C.  87,  8  O.  C.  D.  742. 

An  action  against  a  railroad  company  may  be  brought  in  a 
county  through  which  the  defendant  runs  its  trains  on  a  road  leased 
by  it,  and  not  owned  absolutely;     Railway  v.   McLean,  I  O.  C.  C.   ' 
112,  1  O.  C  D,  67, 

An  action  against  a  foreiRn  railroad  corporation  to  enforce 
stockholders'  liability  upon  stock  owned  by  it  in  another  corpora- 
tion, is  rightly  brought  in  a  county  through  which  the  road  passes, 
whether  owned  absolutely  or  under  lease,  and  summons  may  issue 
to  any  other  county  for  other  defendants:  Swan  v.  Railroad,  4 
0.  D-   (N.  P.)   71. 

It  is  not  necessary  that  the  petition  should  state  that  a  rail- 
road passes  into  or  through  the  county  where  the  action  is  brought; 
Railroad  Co.  v.  Morey,  47  O.  S.  207.  ^-  'r 
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in.    Waiter. 

When  a  railway  company  objects  to  the  jurisdiction  of  the 
court  and  expressly  deserves  its  rights  in  that  behalf,  it  does  not 
voluntarily  submit  to  the  jurisdiction  by  answering  to  the  merits 
when  the  queslion  of  jurisditcion  can  only  be  determined  on  the 
trial  of  the  case  upon  its  merits:  Johnson  v.  Railway,  5  O.  N.  P. 
(N.  S.)   M7,  le  0.  D.   (N.  P.)   &K. 

The  effect  of  a  nuMiion  to  quash  a  sumntons  in  such  a  case. 
on  the  ground  that  the  court  has  not  Jurisdiction  of  the  action,  and 
because  the  summons  is  not  properly  served,  is  to  enter  the  appear- 
ance of  the  defendant  and  thereby  fully  give  the  court  jurisdiction 
of  the  defendant:   Railway  v.  McLean,  1  O.  C.  C.  112.  1  O.  C.  D.  67. 

This  does  not  prevent  an  action  against  a  railroad  in  a  county 
through  which  it  does  not  pass  if  it  enters  appearance:  Railroad 
V.  Morey.  47  O.  S.  207. 

Jurisdiction  is  not  obtained  over  a  railway  company  in  an 
action  brought  in  the  county  where  the  principal  offices  of  the  com- 
pany are  situated,  if  the  line  of  the  road  does  not  pass  through 
that  county:  Johnson  v.  Railway  Co.,  5  O.  N.  P.  (N.  S.)  M-T, 
18  O.  D.  (N.  R)  247. 
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112B&.    How  aened  upon  carpontion. 

Section  i  1288.  A  summons  against  a  corporation  How  saved 
may  be  served  upon  the  president,  mayor,  chairman  or  Sg^^^ 
president  of  the  board  of  directors  or  trustees,  or  other 
chief  officer;  or  if  its  chief  officer  be  not  found  in  the 
county,  upon  its  cashier,  treasurer,  secretary,  clerk,  or 
managing  agent;  or,  if  none  of  such  officers  can  be  found, 
by  a  copy  left  at  the  office  or  usual  place  of  business  of  the 
corporation  with  the  person  having  charge  thereof.  If 
such  corporation  is  a  railroad  company,  whether  foreign  or 
domestic,  and  whether  the  charter  thereof  prescribes  the 
manner  and  place,  or  either,  of  service  of  process  thereon, 
or,  if  it  be  a  street  railroad  ctwnpany,  owning  or  operating 
a  street  railroad  passing  through  two  or  more  counties,  or  a 
transportation  company  owning  or  operating  an  electric  trac- 
tion road  located  upon  either  bank  of  any  canal  belonging 
to  the  slate,  the  summons  may  be  served  upon  any  re^lar 
ticket  or  freight  agent  of  such  railroad  con^any  or  street 
railroad  company  or  transportation  company;  or,  if  there 
be  no  such  agent,  then  upon  any  conductor  in  charge  of  any 
train  or*  car  upon  such  railroad  or  street  railroad,  or  upon 
any  motorman  or  other  person  in  charge  of  any  electric 
traction  car,  engine  or  motor  upon  any  such  electric  traction 
road,  in  any  county  in  this  state,  in  which  such  railroed, 
street  railroad,  or  electric  traction  road  is  located,  or 
through  which  it  passes.  But,  if  the  defendant  is  an  in- 
corporated river  transportation  company,  whether  oi^^n- 
ized  under  the  laws  of  this  or  another  state,  the  service 
of  a  summons  may  be  upon  the  master,  or  other  chief 
officer,  or  any  of  its  steamboats  or  other  craft,  or  upon 
any  of  its  authorized  ticket  or  freight  agents,  at  any  port 
where  it  transacts  business.     (R.  S.  Sec.  5041.) 

I.    Scope  and  construction  1.    President      or 
11.    Corporations.  chief  officer. 

A.  Place  of  service.  8.    R^ular    ticket 

B.  On  whom  summons  agent. 

may  be  served.  S.    Other  officer. 

1.  Mayor.  IV.    Joint  stock  company. 

2.  Treasurer.  V.    Defunct  corporation. 

3.  Secretary.  VI.    Defective  service. 

4.  Managing-  agent.  A.    Method    of    raising 
III.    Railroads. 

A.  Place  of  service. 

B.  On  whom  sumn 

may  be  served. 

I.    Scope  and  Construction. 
The  amendments  of  the  section  in  85  v,  11«,  No.  68,  was  in- 
tended to  afford  additional  facilities  for  suing  domestic  corpora- 
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tions  and  such  foreign  ones  as  are  therein  described,  and  to  make 
them  amenable  to  our  laws  instead  of  forcing  our  citizens  to  seek 
other  jurisdictions  in  which  to  enforce  their  rights;  Railroad  v. 
Transiortation  Co.,  32  O.  S.  116. 

The  provisions  of  the  justices'  code  relating  lo  service  of  sum- 
mons on  railroads  and  other  corporations  may  be  examined  and 
considered  in  determining  the  legislative  intent  in  enacting  similar 
legislation  for  courts  of  record:  Brooks  v.  Railway,  15  O.  D.  (N. 
P.)  549. 

II.    Corporations. 

A.  Place  of  Service.  A  service  of  summons  on  a  corporation 
by  leaving  a  certified  copy  thereof  at  the  usual  place  of  residence 
of  the  president  does  nol  answer  the  statutory  requirements,  is 
defective,  and  will  be  quashed  on  motion:  State,  ex  rel.,  v.  King 
Bridge  Co.,  7  O.  C  C.  (N.  S.)  H7,  18  O.  C.  D.  147. 

B.  On  whom  summons  may  be  served. 

.  1.  Mayor.  A  summons  served  on  mayor  in  contest  of  local 
option  election  should  be  on  the  mayor  acting  at  the  time :  In  re 
Gorey.  2  O.  N.  P.  (N.  S.)  380.  49  Bull.  490. 

2.  Treasurer.  A  sheriff's  return  upon  the  summons  in  an 
action  against  a  corporation  that  on  a  day  named  "I  served  this 

writ   upon   the   within company,  by   delivering  a  true  and 

certified  copy  thereof  lo  the  treasurer  of  the  company,"  naming 
him,  "the  president  or  other  chief  officer  not  found  in  my  county, 
shows  service  in  exact  conformity  with  this  section:  Parker  v. 
Iron  Works,  3  O.  C.  C,   (N,  S.)   M7,  la  O.  C.  D.  444. 

3.  Secretary.  A  return  showing  service  on  B,  Secretary  of 
the  Company,  "no  other  chief  officer  being  found."  is  valid:  Hotel 
Co.  V.  DeposirCo,,  n  Dec.  Rep.  2te,  25  Bull.  375. 

4.  Managing  Agent,  A  "managing  agent"  is  one  having  gen- 
eral supervision  over  the  affairs  of  a  corporation :  Bucker  Pump 
Co.  V.  Iron  &  Steel  Co.,  21  O.  C.  C.  2Q&.  II  0.  C,  D.  416. 

A  letter  from  a  corporation  to  jis  counsel  designating  a  cer- 
tain person  as  "our  Cincinnati  agent,"  without  evidence  showii^ 
that  such  person  had  control  or  supervision  over  the  affairs  of  the 
corporation  or  any  portion  thereof,  is  not  sufficient  to  bring  such 
person  within  the  meaning  of  "managing  agent":  Pump  Co.  v. 
Steel  Co..  211  O.  C.  C.  22©,  11  0.  C.  D.  418. 

A  return  merely  stating  service  upon  defendant's  agent,  not 
showing  whether  he  was  agent  for  this  or.  some  other  state,  pr 
that  he  was  a  managing  agent,  is  not  a  substantial  compliance  with 
the  statute,  and  on  motion,  will  be  quashed  :  Wheel  Co,  v.  Wheel 
Co.,  7  O.  N.  P.  613.  0  O.  D.  (N.  P.)  686. 

A  service  of  summons  upon  a  foreign  corporation  by  deliver- 
ing a  copy  thereof  to  a  supermtendent  of  siich  company,  "he  beine 
in  charge  of  the  usual  place  of  doing  business  of  said  company." 
but  it  not  appearing  that  he  is  the  ''managing  agent"  of  said  com- 
pany, is  defective'and  will  be  quashed  if  it  appear  that  the  corpo- 
ration, as  required  by  G,  C.  179,  has  designated  another  person  as 
the  one  on  whom  process  should  be  served :  Stale,  ex  rel.,  v.  King 
Bridge  Co.,  T  O.  C.  C  (N.  S.)  557,  16  O.  C.  D.  147. 

An  attachment  by  garnishee  process  of  a  credit  owing  by  one 
corporation  to  another  will  not  be  dischai^ed  for  defective  service, 
upon  motion  of  the  latter,  where  the  return  of  the  sheriff  shows 
that  service  was  made  upon  the  garnishee  company  by  leaving'  a 
copy  of  the  order  and  notice  to  appear  and  answer  "in  the  form 
provided  by  law  at  the  office  and  usual  place  of  business  of  said 

company,  with ,  the  assistant  district  manager,  in  charge 

thereof,"  it  appearing  that  such  assistant  occupied  the  same  office 
as  the  general  manager  of  the  corporation,  at  the  usual  place  of  busi- 
ness thereof,  the  latter  being  the  authorized  agent  upon  whom 
legal  service  could  be  made,  and  that  service  thereof  came  to  his 
knowledge  prior  to  the  filing  of  a  motion  to  discharge:  Manufac- 
turing Co  v.  Miik,  3  O.  C.  C.  (N.  S.)   125,  19  O.  C.  D.  IM. 

In  order  to  render  service  of  summons  upon  the  agent  of  a 
corporation  effective,  it  must  be  made  to  appear  that  no  chirf  officer       , 
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of  the  corporation  could  be  found  in  the  county,  and  that  the  serv- 
ice was  upon  the  managing  agent  o£  the  corporation,  A  return 
to  the  effect  that  the  writ  was  served  upon  G,  "agent  of  said  com- 
pany, no  chief  officer  being  found,"  is  not  sufficient ;  Pump  Co. 
V.  Steel  Co.,  21  O.  C.  C.  32©,  U  O.  C.  D.  416. 

Where  service  is  had  upon  a  managing  agent  of  a  corpora- 
tion located  in  another  county,  but  the  sheriff  failed  to  so  designate 
the  party  served  in  his  return,  he  will  be  granted  leave  to  amend 
his  return  in  that  respect:  Hankison  v.  Gas  Co.,  10  0.  N.  P.  (N. 
S.)  269.  When  service  is  made  upon  a  subordinate  ofGcer,  it  must 
appear  frorn  the  return  that  the  chief  officer  of  the  corporation 
could  not  be  found.  When,  "by  a  copy  left  at  the  office  or  usual 
place  of  business  of  such  corporation,  with  the  person  having  charge 
thereof,"  it  must  show  that  none  of  the  specified  officers,  neither 
chief  not  subordinate,  could  be  found  in  the  county;  Fee  v.  Iron 
Co..  13  O.  S.  863. 

Where  there  are  debts  owing  to  the  defendant  corporation  in 
the  county,  service  may  be  had  on  a  secretary  or  agent,  if  no  other 
chief  officer  can  be  found  in  the  county ;  and  where  the  attachment 
and  service  of  summons  were  issued  together  and  returned  in  the 
same  way  by  the  constable,  the  two  returns  may  be  read  and  con- 
strued together  as  showing  a  lawful  service  of  summons :  Deiter 
V.  State,  12  O.  C  C.  (N.  S.)  97. 

A  sheriffs  return  in  a  proceeding  to  garnishee  the  stock  of 
a  corporation  "That  the  attachment  was  served  upon  the  following 
persons  and  firms :  The  Sandusky  Gas  Lijjht  Company,"  does  not 
comply  with  G.  C  11833,  requiring  a  copy  of  the  order  and  notice  to 
be  left  with  the  president  or  other  principal  officer,  etc.,  nor  give 
the  court  jurisdiction  thereof:    Prout  v.  Post,  IB  O,  D.  (N.  P.)  141, 

III.     RxiUtOADS. 

A.  Place  of  service.  A  railroad  company  may  be  sued  in 
any  county  through  or  into  which  its  road  passes,  without  regard 
to  the  nature  of  the  cause  of  action:  Railway  v.  Jewett.  87  O. 
S.  649. 

B,  On  whom  summons  may  be  served. 

1.  President  or  chief  officer,  service  of  summons  upon  the 
president  of  a  railroad  or  upon  the  general  superintendent  in  the 
event  the  president,  vice-president,  secretary.and  treasurer,  or  other 
chief  officer  can  not  be  found  is  authorized  by  this  section ;  Brooks 
V.  Railway,  15  O.  D.  (N.  P.)  5^. 

Service  of  summons  upon  the  president  of  a  railroad  is  suf- 
ficient, notwithstanding  the  company's  line  of  road  or  principal 
office  is  not  located  in  the  county  where  the  suit  is  brought,  when 
such  company^  is  properly  joined  in  an  action  in  tort  with  another 
company  having  its  line  of  road  and  principal  office  within  the 
county  and  upon  which  proper  service  has  been  had :  Brooks  v. 
Railway,  15  O.  D.  (N.  P.)  649. 

3.  Regular  ticket  agent.  The  provision  in  this  section  that 
"if  such  corporation  is  a  railroad  company,  a  summons  may  be 
served  upon  any  regular  ticket  or  freight  agent,"  does  not  have  (he 
effect  of  requiring  service  to  be  made  upon  ticket  or  freight  agents 
exclusively,  but,  mstead,  extends  the  class  of  agents  upon  whom 
service  may  be  made  so  as  to  include  them :  Brooks  v.  Railway, 
1«  0.  D.   (N.  P.)  H9. 

Service  may  be  properly  made  on  a  regular  ticket  agent  of 
a  railroad  company  in  a  coun^  through  which  the  company  runs  its 
trains,  on  a  road  not  absolutely  owned  by  it,  but  only  leased ;  Rail, 
way  V.  McLean,  I  O.  C.  C.  112.  1  O.  C.  D.  67;  Woodcock  v.  Rail- 
road. 4S  Bull.  12L 

A  return  of  service  on  a  ticket  agent  is  void  if  it  omits  to  state 
that  he  was  a  "regular"  ticket  agent ;  Tallman  v.  Railroad,  45  Fed. 
ise,  6  O.  F.  D.  72a 

In  an  action  against  a  railroad  company,  the  service  of  a  sum- 
mons on  regular  ticket  and  freight  agent,  at  and  in  charge  of  an 
established  station,  the  road  being  in  the  hands  of  a  receiver,  and 
such  agent  having  been  designed  and  appointed  by  the  receiver,  is 
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not  good  service:    RaUroad  v.  Orme,  1  O.  C  C  611,  I  O.  C  D. 
28S;  Collins  v.  Railroad,  7  O.  N.  P.  270,  7  O.  D.  {N.  P.)  446. 

3.  Other  officer.  Service  upon  the  chief  cleric  of  the  supeiin- 
tendent  of  a  railway  is  not  service  upon  a.  chief  officer,  and  where 
such  service  is  had  upon  a  petition  in  which  the  wrong  company  is 
named  as  defendant,  the  substitution  of  the  name  of  the  proper  com- 
pany, and  the  amendment  of  the  return  of  summons  to  conform 
thereto,  is  ineSectual  to  bring  the  proper  company  into  court:  Rail- 
way Co.  V.  Copenhaver,  18  O.  C.  C  (N.  S.)  69,  21  O.  C.  D.  515. 

Service  of  summons  upon  a  foreign  railroad  company  can  not 
be  made  by  serving  the  writ  upon  a  mere  traveling  solicitor  of  busi- 
ness for  such  company:  Wilson  v.  Railroad,  9  Dec,  Rep,  634,  16 
Bull.  6. 

IV.    Joint  Stock  Coupany. 

A  joint  stock  company  of  New  York  having  substantially  the 
character  and  power  of  a  corporation,  should  be  treated  as  one,  and 
may  be  served  with  a  summons  in  this  state  in  the  same  manner  as 
corporations:  Express  Co.  v.  State,  55  O.  5,  60;  State  v.  Express 
Co.,  I  0.  N.  P.  26&,  a  O.  D.  (N.  P.)  267. 

V.    Defunct  Cobpobation. 

In  the  case  of  a  defunct  corporation,  service  upon  the  members 
of  its  last  acting  board  of  directors  is  sufficient :  Warner  v.  Callen- 
der,  90  O.  S.  IW. 

Service  upon  the  directors  of  a  defunct  corporation  is  sufficient. 
Service  is  unnecessary  where  appearance  is  entered  by  filing  motion : 
In  re  Bicycle  Co.,  1  O,  N.  P.  (N.  S.)  461,  14  0.  D.  (N.  P.)  407. 

VI.    Defective  Sebvice. 

raising  question.    Whether 
ration    has    conferred    jur 
1  Question  which  may  be  properly  raised  by  a  r 
quash:     Biirke  v.  Construction  Co.,  9  O.  N.  P.  (N.  S.)  &77 

Where  an  insufficient  service  is  made  upon  the  right  company 
upon  a  petition  in  which  a  wrong  company  is  named  as  defendant, 
the  substitution  of  the  name  of  the  proper  company,  and  the  amend- 
ment of  the  return  of  summons  to  conform  thereto  is  effectual  to 


e  proper  company  into  court :     Railway  v,   Copenhaver,  IB 

It  is  proper  on  motion  to  vacate  judgment  to  receive  evidence 
that  service  was  or  was  not  made,  although  such  evidence  be  in 
contradiction  of  the  record:  Parker  v.  Iron  Worics,  8  O.  C  C 
(N.  S.)  M7,  le  O.  C  D.  44* 

B.  Who  mav  raise  question.  An  irregularity  of  service  can 
not  be  attacked  collaterally  by  third  persons,  where  the  parties  them- 
selves acquiesce :    Fahs  v.  Taylor,  10  0.  lOS. 
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11TU.    AtUchincnt   igaintt  laniubee. 

117SS.    Oarniihec  to  deliver  moner  *nd  prope 

1IT0S,    XoticE  to  garaiBfaee.  11760.    Officer  to  Acl]  proHrtr. 

I17tg.    EnminrndDit  of  (iraiihct.  I    IIVST.    When  uiiEnnientt  voii. 

Sectiok  11761,  The  plaintiff,  his  agent  or  attorney,  how  iod«- 
in  a  judgment  against  a  railroad  company,  rendered  in  any  ^''mc^"" 
court,  upon  a  claim  due  to  the  common  laborers  for  work 
and  labor  performed  for  the  company,  or  for  cross-ties, 
lumber  or  wood  furnished  thereto,  to  be  used  in  the  ccm- 
struction,  repair,  or  operation  of  its  read  or  for  the  erec- 
tion of  fences  along  the  line  of  its  road,  required  by  law  to 
be  erected,  or  upon  a  note,  or  other  evidence  of  indebted- 
ness given  for  the  considerations  aforesaid,  or  his  agent  or 
attorney,  for  execution  upon  such  judgment  may  file  his 
affidavit,  with  a  precipe,  setting  forth  the  claim  upon  which 
the  judgment  is  founded,  that  he  has  no  knowledge  of  any 
property  of  the  defendant  liable  to  levy  and  sale  upon  the 
execution,  and  that  a  person  or  corporation,  therein  named, 
and  within  the  jurisdiction  of  the  oiHcer  to  whom  the  exe- 
cution is  to  be  directed,  is  indebted  to  the  defendant,  or 
has  property  or  claims  of  the  defendant,  in  his  possession 
or  under  his  control  as  agent  of  the  defendant,  or  otherwise. 
Thereupon  the  clerk  shall  issue  a  notice  to  each  person  or 
corporation  named,  to  tiie  effect  that  he  is  required  to  pay 
over  and  deliver  to  the  officer  holding  such  writ  the  money, 
property,  and  claims  of  the  defendant,  in  his  possession  or 
under  his  control,  or  which  may  come  into  his  possession 
or  under  his  control  before  the  satisfaction  of  the  judg- 
ment, not  exceeding  an  amount  sufficient  to  pay  it  and  the 
costs.     (R.  S.  Sec.  5465.) 

Section  11762.  The  officer  shall  serve  upon  each  Notice  to  lu 
garnishee  named  in  the  notice  a  copy  of  the  execution  and  "'»''«■ 
notice,  and  the  person  so  served  shall  be  bound  to  the 
plaintiff  in  execution,  from  the  date  of  such  service,  for 
all  the  money,  prtqjerty,  and  credits  of  the  defendant,  in 
his  possession  or  imder  his  control  or  which  may  come  into 
his  possession  or  under  his  control,  before  the  satisfaction 
of  the  judgment.     (R.  S.  Sec.  5466.) 

As  to  the  efEect  of  service  as  creating  a  lien  in  garniBhment 
proceedings  before  a  justice  of  the  peace,  see  G.  C.  10EB6. 

Section  11763.     By  a  written  notice,  after  such  ser-  En 
vice  on  him,  the  garnishee  may  be  required  to  appear  before  °* 
any  t^cer  within  his  township  competent  to  administer 
50    B.  OK  p.  s.  (785) 
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oaths,  or  before  the  clerk  of  the  common  pleas  court  of  his 
county,  and  answer  such  questions  as  are  asked  him  touch- 
ing the  property  of  every  description,  money,  and  credits 
of  the  defendant,  in  his  possession  or  under  his  control. 
The  notice  must  be  signed  by  the  plaintiff,  his  agent  or 
attorney,  shall  specify  the  time  when  and  place  where  the 
examination  will  be  held,  and  be  served  at  least  one  day 
before  the  day  fixed  for  the  examination.  The  examina- 
tion must  be  reduced  to  writing,  signed  by  the  garnishee, 
certified  by  the  officer  before  whom  it  was  taken,  and  filed 
with  the  papers  in  the  case.  The  garnishee  shall  be  en- 
titled to  the  same  fees  for  attendance  as  are  allowed  to 
witnesses.     (R.  S.  Sec.  S4^7-) 

Atteehment  SECTION  11764.     If  the  garnishee  refuses  to  appear,  as 

'Se?  *"'  required  by  the  notice,  an  attachment  may  be  issued  against 
him,  upon  proof  made  of  due  service  of  the  notice.  Hav- 
ing appeared,  if  he  refuses  to  answer  the  questions  asked 
him,  the  officer  before  whom  the  examination  is  had  shall 
commit  him  to  the  jail  of  the  county  until  he  answers  such 
questions,  or  is  discharged  according  to  law.  (R,  S.  Sec. 
5468.) 

narniabee  to  SECTION   11765.     The  garnishee  shall  pay  over  to  the 

dtUver  moMY  officer  all  money  in  his  liands,  or  under  his  control,  or 
tooJctr.  which  may  come  into  his  hands  or  control,  belonging  to 

the  defendant,  not  exceeding  the  amount  of  the  judgment 
and  costs,  and  deliver  to  the  officer  all  property  and  credits 
of  the  defendant  in  his  hands,  or  which  may  come  into  his 
hands,  and  ta'  his  receipt  for  such  money,  property,  or 
credits,  whic'.  shall  be  a  sufficient  discharge  of  liability 
therefor.  Uiron  refusal  by  such  garnishee  to  pay  over 
money  or  deliver  property  or  credits  as  above  required, 
the  plaintiff  may  commence  an  action  therefor,  in  his  own 
name,  against  the  garnishee,  and  recoved  them,  with  costs. 
(R.  S.  Sec.,5469.) 

Officer  to  sell  SECTION   11766.     As  Upon  exccution,  the  officer  shall 

propertT.  sell  any  property   of   the  defendant  so  delivered   to  him 

which  would  be  liable  to  seizure  and  sale  on  execution,  and 

hold  all  the  other  property  to  abide  the  order  of  the  court. 

(R.  S.  Sec.  5470.) 


When   tinra. 


Section  iiy(^.  An  assignment  or  transfer  of  prop- 
erly, in  the  hands  or  under  the  control  of  an  agent  of  such 
railroad  company  at  the  date  of  the  service  of  notice  of 
garnisliment,  or  which  afterwards,  and  before  the  satisfac- 
tion of  the  judgment,  comes  into  his  hands  or  under  his 
control,  shall  be  void  as  against  judgment  claimants  under 
the  forgoing  provisions.     (R.  S,  Sec.  5471.) 
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diBMlutJon  of 
lucb  corpon- 


IBr; 


SscnoN  I 

ll>3S.    WhcD  corporation  ma;  petilion  for  dis- 

llSSe.    Wbat  Ibe  petition  must  contain. 

IIMO.    AmiiaTJi  to  be  attached  to  petition.  I 

11W3.    Wh»n    judgment    for    dissolution    ten- 

IKlt.  Who  may  be  appointed  receiter. 

UW6.  Powers  of  receiver.  | 

1HM8.  Unpaid  lubKriptiom  la  be  eollecled. 

1I»I7.  Dutiei  of  Ifuslcea. 

IIMS.  Transfers  pending  the  action  void. 

IISIS.  Dutits  of  eredilots  and  other  persons. 

il»0.  Meeting  of  ereditora. 

11052.    Hc'iwrr's  compenution. 

llHiS.    Receiver    to    retain    money    (or   certain 

1I9S6!    When  dividend  may  be  made'.  11675.  By    whom    ce'nificates    nude   when    di*- 

Lieu.    Receiver  to  act  on    order  of  court.  solved  by  court. 

11M7.    Account  of  receiver  to  court.  IISTe.  Foreign  corporations  retiring  from  state 

11B58.    Report    of    referee    on     receiver's    ac-  ■  shall   file  certificate. 

count.  ,    11D77,  Fee  for  filing  certiAcale. 

naaa.    Further  duties  of  receiver.  11078.  Mere  retirement  from  busineti  or  toIud- 

Section  11938.  When  a  majority  of  the  directors,  when  corpora- 
frustees,  or  other  officers  having  the  management  of  the  ~,°tio"^'for 
concerns  of  a  corporation,  or  stockholders  representing  not  dissolution, 
less  than  one-third  of  the  capital  stock  of  a  corporation,  or- 
ganized under  the  laws  of  this  state,  discover  that  the  stock 
property,  and  effects  of  the  corporation  have  been  so  far 
reduced,  by  losses  or  otherwise,  that  it  will  not  be  able  to 
pay  all  just  demands  for  which  it  is  liable,  or  to  afford  a 
reasonable  security  to  those  who  deal  with  it,  or  deem  it 
beneficial  to  the  interests,  of  the  stockholders  that  the  cor- 
poration be  dissolved:  or  when  such  directors,  trustees,  or 
other  officers  are  authorized,  by  a  majority  of  the  stock- 
holders, to  apply  for  a  judgment  as  hereinafter  provided, 
or  when  the  objects  of  the  corporation  have  wholly  failed, 
or  are  entirely  abandoned,  or  their  accomplishment  is  im- 
praKticable,  they  may  apply  by  petition  to  the  common 
pleas  court  of  the  county,  or  the  superior  court  of  the  city 
or  county,  in  which  the  principal  place  of  conducting  the 
business  of  the  corporation  is  situated,  for  its  dissolution 
pursuant  to  the  provisions  of  this  chapter.     (R.  S.  Sec. 

5651.) 

Creditor  seekins  to  charge  directors,  see  G.  C.  8690, 

As  to  jurisdiction  of  courts  of  insolvency,  see  G.  C.  1813  and 
16B6. 

Cited:  Goebel  v.  Brewing  Co.,  7  O.  N.  P.  390,  2  O.  D.  (N. 
P.)   377. 

"Principal  place"  In  this  section  and  "principal  office"  in  G.  C. 
10135  are  synonymous :  Trust  Co.  v.  Iron  Works,  4  O.  C.  C.  STO, 
2  O.  C.  D.  718. 
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General  Code  11894,  for  appointment  of  receiver,  does  not  ap- 
ply to  proceedings  under  this  section :    Bacon  &  Co.  v.  Stove  Co., 

5  O.  C.  C.  289^  3  O.  C.  D.  IM. 

While  the  tjroceeding  is  in  its  nature  in  rem,  there  is  no  doubt 
that  both  the  petitioners  and  the  corporation  are  parties,  and  a  j't'dg- 
ment  might  be  rendered  against  either,  although  a  general  creditor, 
by  becoming  a  party  and  obtaining  judgment,  could  not  be  preferred 
over  other  general  creditors  who  have  not  reduced  their  claims  to 
judgment:  In  Re.  Bicycle  Co.,  I  O.  N.  P.  (N.  S.)  461;  14  O.  D. 
(N.  P.)  407. 

In  a  proceeding  to  dissolves  a  corporation,  the  case  must  be 
referred  to  a  master  commissioner,  or  referee  to  take  testimony 
and  ascertain  and  report  to  the  court  what  debts,  credits  and  assets 
the  corporation  has, 'even  though  the  petition  alleges  that  the  cor- 
poration has  sold  and  disposed  of  all  its  estate  and  has  satisfied 
■and  cancelled  all  its  enjtaeements :  In  re  Bicycle  Co.,  1  O.  N.  P. 
(N  .S.)  461.  14  0.  D.  (N.  P.l  407. 

The  ultimate  object  of  the  statutes  is  (o  wind  up  the  affairs 
of  the  corporation  by  means  of  a  receivership:  In  re  Biofclc  Co. 
1  O.  N.  P.  (N.  S.)  461,  14  0.  D.  (N.  P,)  407. 

Dissolution  is  necessary  before  a  receiver  is  appointed :    Bacon 

6  Co.  V.  Stove  Co.,  5  O.  C.  C.  289,  3  O.  C.  D.  143. 

The  sole  purpose  of  annoiming  a  receiver  is  that  the  property 
of  the  corporation  about  to  be  dissolved  may  be  administered  under 
direction  of  the  court:  DeLacroix  v.  Steele  Co..  8  O.  N,  P.  (N. 
S.)  -lan,  111  O.  D.  (N.  P.)  767, 

An  action  by  a  receiver  appointed  to  wind  up  the  affairs  of  a 
corporation,  to  collect  an  unpaid  subscription  to  the  capita  stock, 
is  a  suit  at  law  for  the  recovery  of  a  money  judgment:  Smith  v. 
Johnston.  57  O.  S.  486. 

The  court  has  no  jurisdiction  to  order  a  dissolution  of  the 
corporation  at  the  suit  of  anv  less  number  than  that  contemplated 
by  G.  C.  11938,  et  seq„  or  in  any  other  manner  different  from  that 
contemplated  by  the  statute :  Robison  v.  Railway  Co.,  5  O.  N.  P. 
293,7  O,  D.  (N.  P.)  312. 

The  right  of  a  share  holder  in  a  corporation  is  founded  upon 
principles  of  efiuity  which  the  courts  will  enforce,  and  does  not 
depend  upon  statute.  Thus,  the  affairs  of  a  corporation  can  be 
wound  up  when  hopelessly  insolvent  or  no  longer  able  to  attain  its 
chartered  objects,  by  any  one  of  its  members,  although  it  may  be 
provided  that  the  companv  shall,  continue  for  a  term  of  vears: 
Everhardt  v.  Redemption  Co.,  8  O.  N.  P.  525,  11  O.  D.  (H.  P.) 
687, 

A  court  of  equity,  in  the  absence  of  statutory  power,  can  not 
at  the  suit  of  a  stockholder,  decree  the  dissolution  of  a  corpora- 
tion :  Cronin  v.  Potters'  Co..  11  Dec.  Rep.  748,  29  Bull.  52;  Rail- 
way Co,  V,  Duckworth,  2  O.  C.  C.  518.  1  0.  C.  D.  618. 

Even  in  cases  of  insolvency  it  is  doubtful  whether  or  not  a 
court  of  equity,  under  the  Ohio  statutes,  has  the  power  and  au- 
thority to  appoint  a  receiver  to  t.ike  charge  and  possession  of  the 
property  of  the  corporation  and  conduct  its  business  except  in  very 
rare  cases  where  it  is  necessary  to  preserve  the  property  of  the 
corporation,  pendin;;  the  determination  of  some  other  legal  rights 
of  the  corporation,  its  stockholders  or  creditors,  or  in  cases  where 
the  court  hin  di^^snUed  the  ctirporation  under  G.  C.  8738  et  seq„ 
and  this  and  the  following  sections,  and  the  receiver  is  then  ap- 
pointed for  the  sole  purpo.^e  of  administerins  the  property  of  the 
deceased  corporation  under  the  direction  of  the  court:  DeLacroix 
v.  Concrete  Steel  Co..  8  O.  N,  P.  CS.  S.)  489,  19  O.  D,  (N.  P.) 
767. 

The  practice  of  appointing  receivers,  even  of  insolvent  cor- 
(torations  in  the  ab^icnce  of  foreclosure  proceedings  or  judgment 
jcvies  on  its  pr<i|HTly.  lint  i^nlclv  for  the  purpose  of  warding  off 
its  creditors  and  preventing  or  delaying  creditors  and  others  in  the 
■assertion  of  their  lesal  demands,  is  reprehensible  and  unauthoriied : 
DeLacroix  v.  Concrete  Steel  Co.,  8  O.  N.  P.  (N.  S.)  489.  18 
O.  D.    (N.   P.)   767, 
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As   to   rights   and   obligations  of  the  members   of  a  building 
,  dissolved  under  this  section,  see  Hinman  v.  Ryan,  3 
0.  C.  r   529,  2  O.  C.  D.  305. 

Shareholders  and  creditors  may  intervene  in  case  of  debenture 
companies:  Everhadt  v.  Redemption  Co..  8  O.  N.  P.  525,  11  0.  D. 
(N.  P.)  887, 

Persons 

corporation  ar_  _ __   ._ _ __.     _ 

Bicycle  Co..  1  O.  N.  P.  (N.  S.)  461,  14  O.  D.  (N.  P.)  407. 

Joining  of  an  action  for  dissolution  of  a  corporation  and  re- 
lifving  for  pecuniarj'  injuries,  arising  from  fraud  of  the  directors 
or  stockholders  is  a  misjoinder  of  crtises  of  action :  Rabenstein 
V,  Onran  Co..  8  O.  N.  P.  315.  11  0.  D.  (N.  P.)  22. 

Proceedings  to  dissolve  a  corporation  are  not  appealable: 
Brown  v.  Sayler,  54  O.  S.  246. 

Where  the  directors  of  a  railroad  company  applied  for  dis- 
.^olution  on  the  ground  that  the  object  of  the  creation  of  the  cor- 
poration had  failed,  and  it  appeared  to  the  court  that  the  corpo- 
ration had  no  property  liable  lo  execution  for  payment  of  the 
costs  of  the  proceedinRS,  Held:  That  it  was  not  error  in  the 
court  lo  order  that  the  directors  should  pay  said  cost ;  Godley  v. 
Pugh.  29  O.  S.  438. 

Proceedings  can  not  be  dismissed  after  creditor  made  partr; 
In  re  Bicycle  Co..  I  O.  N.  P,   (N.   S.)   461,  14  O.  D.   (N.  P.)   407. 

Section  11939.     Such  application  shall  contain  a  state-   wiiai  the 
ment  of  the  reasons  which  induce  the  applicants  to  desire  J^IJ^iJ^  """* 
a  dissolittion  of  the  corporation,  and  there  shall  be  annexed 
to  it: 

1.  A  full  and  true  inventory  of  all  the  estate,  real  and 
personal,  in  law  and  equity,  of  the  corporation,  and  of  all 
the  books,  vouchers,  and  securities  relating  thereto ; 

2.  A  full  and  trae  account  of  the  capital  stock,  if  any, 
of  the  corporation,  specifying  the  names  of  the  stockholders, 
their  residence,  when  known,  the  number  of  shares  belong- 
ing to  each,  the  amount  paid  in  upon  such  shares  respect- 
ively, and  the  amount  stilt  due  thereon ; 

3.  A  statement  of  all  the  incumbrances  on  the  prop- 
erty of  the  corporation,  and  of  all  engagements  entered  into 
by  it  which  have  not  been  fully  satisfied  or  canceled,  speci- 
fying the  place  of  residence  of  each  creditor,  and  of  every 
person  to  whom  such  engagements  were  made,  if  known: 
if  not  known,  the  fact  to  be  so  stated,  and  the  sum  owing 
to  each  creditor,  the  nature  of  each  debt  or  demand,  and 
the  true  cause  and  consideration  of  such  indebtedness. 
(R.  S.  Sec.  5652.) 

In  an  action  for  the  dissolution  of  3  "corporation  under  this 
section,  the  petition  must  contain  the  amounts  and  the  inventories 
of  all  the  estate  of  the  corporation,  and  it  is  within  the  power 
of  the  court  to  rive  the  petitioner  access  to  the  books  of  the  cor- 
poration to  enable  him  to  furnish  the  material  required  to  be  set 
out  in  his  petition  by  the  statute,  bitt  the  court  is  not  authorized, 
before  such  accounts  and  inventories  are  filed,  to  proceed  and  order 
persons  interested  in  the  corporation  to  show  cause  why  the  same 
should  fot  be  ditiolved  under  C  C.  11941:  Fitch  v.  Carriage  Co., 
13  O.  C.  C.  2<W.  1ft  O  CD.  -Wt  famrming  Fitch  v.  Carriage  Co.. 
7  O.  N.  P.  413,  in  O.  D,  fN.  P.!  34n. 

In  a  stockholders'  suit  to  dissolve  an  insolvent  corporation 
and  distribute  its  assets,  the  assets  are  the  subject  of  the  action  : 
hence,  a  cross-petition  bv  a  creditor  disclosing  other  assets  than 

those  averred  in  the  petition,  of  showing  a  right  to  share  in  the  ,--.  ■ 
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assets,  is  connected  with  the  subject  of  action,  although  it  does  not 
show  a  right  to  a  "several  judgment"  against  any  plaintiff  under  the 
code  definition  of  counterclaim  i  Peter  v.  Machine  Co.,  53  O.  S. 
534. 

An  order  upon  the  stockholders  requiring  them  to  file  the  in- 
ventory, etc.  is  not  an  order  affecting  a  substantial  right,  and  is 
not  reviewable :    Armstrong  v.  Brewing  Company,  53  O.  S.  467. 

In  an  action  brought  imder  G.  C.  11960.  by  the  holders  of  a 
minority  of  the  shares  in  a  private  corporation  for  its  dissolution. 
it  is  not  error  for  the  court  to  refuse  to  order  its  officers  to  file 
the  inventories,  accounts  and  statements  mentioned  in  this  section. 
until  the  plaintiffs  have  shown  by  evidence  that  the  dissolution  will 
probably  be  benficial  to  the  interests  of  the  stockholders :  Summers 
V.  Manufacturing  Co..  92  O.  S.  838. 

Needless  prolixity  in  petition  will  influence  the  court  on  a 
motion  to  strike  out,  in  the  hope  that  in  reforming  the  petition 
such  prolixity  will  be  avoided:  Rabenstein  v.  Organ  Co.,  8  O.  N. 
P.  315,  11  O.  D.  (N.  P.)  22. 

Section  11940.  To  every  such  petition  there  shall  be 
annexed  an  affidavit  of  one  or  more  of  the  applicants,  or 
if  they  all  are  non-residents  of  the  county  wherein  it  is 
filed,  then  an  affidavit  of  the  agent  or  attorney  of  one  or 
more  of  the  applicants,  that  the  facts  stated  in  the  applica- 
tion, and  the  accounts,  inventories,  and  statements  con- 
tained therein  or  annexed  thereto,  are  just  and  true,  so 
far  as  affiant  knows,  or  has  the  means  of  knowing.  (R.  S. 
Sec.  565  ^.) 

.  Organ  Co.,  8  O.  N.  P.  315,  11  0.  D. 

Section  11941.  Upon  such  petition,  accounts,  inven- 
tories, and  affidavit  being  filed,  an  order  shall  be  entered 
requiringi  all  persons  interested  in  the  corporation  to  show 
cause,  if  any  they  have,  why  it  should  not  he  dissolved, 
before  some  referee  or  master  commissioner  appointed  by 
the  court,  and  to  be  named  in  the  order,  at  a  time  and 
place  therein  specified,  not  less  than  three  months  from  its 
date.  A  notice  of  the  contents  of  such  order  shall  be  pub- 
lished once  each  week,  for  three  consecutive  weeks,  in  a 
newspaper  published  and  of  general  circulation  in  the 
county  wherein  the  principal  place  of  business  of  the  cor- 
poration is  situated,     (R.  S.  Sec.  5654,) 

Tn  an  action  for  the  dlsiolution  of  a  corporation  under  this 
fiection.  the  petition  mnst  contain  the  amounts  and  the  inventories 
of  all  the  estate  of  the  rnrnoratinn.  and  it  is  within  the  power  of  the 
court  to  give  the  netitioner  accesi  to  the  books  of  the  corporation 
to  enable  him  tn  furnish  the  material  required  to  be  set  out  in  his 
petition  by  the  statute,  but  the  cotirt  is  not  authorized,  before  such 
accounts  and  inventories  are  filed,  to  proceed  and  order  persons 
interested  in  the  cornoration  to  show  cause  whv  the  same  should  not 
be  dissolved  under  C,  C.  HP41  :  Pitch  v.  Carriage  Co..  1!»  O.  C.  C, 
29«.  10  n.  C  n.  n2(\  ^affirming  Pitch  v.  Carriage  Co..  7  O.  N.  P, 
413,  10  O,  D.  CN.  P.l  341). 

The  term  "persons  interested  in  the  corporation"  is  not  limited 
to  the  stockholders,  but  Includes  creditors  and  nersons  otherwi<e 
interested:  tn  re  Bicycle  Co..  1  O.  N.  P.  (N.  S.)  461.  14  0.  D. 
(N.  P.)  407. 
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Section  11942.  On  the  day  appointed  in  the  order,  Hearias 
the  referee  or  master  shall  proceed  to  hear  the  allegations  J^J^  "" 
and  proofs  of  such  parties,  take  testimony  in  relation  there- 
to, and,  with  all  convenient  speed,  report  it  to  the  court, 
with  a  statement  of  the  property,  effects,  debts,  credits,  and 
engagements  of  the  corporation,  and  of  all  other  matters 
and  things  pertaining  to  its  affairs.     (R.  S.  Sec.  5655.) 

Cited:  In  re  Bicycle  Co.,  1  0.  N.  P.  (N.  S.)  461.  14  O  D, 
(N.  P.)  407. 

Section   11943.     When  the  report  is  made,  if  it  ap-   when  jud 
pears  to  the  court  that  the  corporation  is  insolvent,  or  that   jj^JjuJC^ 
its  dissolution  will  be  beneficial  to  the  stockholders,  and  not  rendered. 
injurious  to  the  public  interest,  or  that  the  objects  of  the 
corporation  have  wholly  failed,  or  been  entirely  abandoned, 
or  that  it   is.  impracticable  to  accomplish  such  objects,  a' 
judgment  shall  be  entered  dissolving  the  corporation,  and 
appointing  one  or  more  receivers  of  its  estate  and  effects. 
The  corporation  thereupon  shall  be  dissolved,  and  cease. 
(R.  S.  Sec.  5656.) 

Cited :  Russell  v.  Insurance  Assocation,  21  O.  C.  C  472,  12 
O.  C.  D.  82. 

No  receiver  can  be  appointed  untl  after  the  order  of  disso- 
lution. General  Code  11894  doe;  not  apply:  Bacon  &  Co.  v.  Stove 
Co.,  5  O.  C.  C.  289.  3  O.  C.  D.  143. 

Section  11944-     A  director,  trustee,  or  other  officer  of   who  m«» 
the  corporation,  or  any  of  its  stockholders,  may  be  appointed  appointed 
a  receiver.    Before  entering  upon  the  duties  of  his  appoint-  '""'■ 
ment,  he  shall  give  such  security  to  the  state,  and  in  such 
penalty,  as  the  court  directs,  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  appointment,  and  for  the  due 
accounting  for  all  money  received  by  him.     (R.   S.  Sec. 

5657.) 

Section  11945.  Such  receiver  shall  be  vested  with  all  Powm  of 
the  estate,  real  or  personal,  of  the  corporation,  from  the  '«=""■ 
time  of  his  filing  the  security  required  by  law,  be  trustee  of 
such  estate  for  the  benefit  of  the  creditors  of  the  corpora- 
tion and  its  stockholders,  and  have  all  the  powers  conferred 
by  law  upon  trustes  to  whom  assignments  are  made  for 
the  benefit  of  creditors.     {R.  S.  Sec.  5658.) 

Cited :     Smith  v.  Folsom.  80  O.  S.  218. 

For  the  right  of  a  creditor  to  brinjr  an  action  to  recover  prop- 
erty which  has  been  fraudulently  conveyed  before  dissolution, 
when  the  receiver  has  failed  lo  act,  see  Furnace  Co.  v.  Peters,  40  O. 
S.  575. 

A  stockholder  who  sues  on  behalf  of  himself  and  other  stock- 
holders to  recover  damages  from  officers  and  other  persons,  who, 
by  their  negligence,  have  injured  the  corporation,  must  make  a  de- 
mand upon  the  corporation  or  upon  its  officers  to  bring  such  suit 
in  the  nrst  instance,  and  if  such  corporation  is  in  the  hands  of  a 
receiver,  such  demand  must  be  made  upon  the  receiver  or  upon 
the  court:  Egbert  v.  Building  Association,  8  O,  N.  P.  507,  9  O.  D, 
(N.  P.)  648. 
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An  action  by  a  receiver,  who  is  appointed  to  wind  up  the 
affairs  of  a  corporation,  to  collect  an  unpaid  subscription  to  the 
capital  stock,  is  a  suit  at  law  for  the  recovery  of  a  money  judg- 
ment :     Smith  v.  Johnson.  57  O.  S.  486. 

Section  11946.  If  there  be  a  sum  remaining  due  upon 
a  share  of  stock  subscribed  in  the  corporation,  the  receiver 
immediately  shall  proceed  to  recover  it,  unless  the  person 
so  indebted  is  wholly  insolvent.  For  that  purpose  he  may 
prosecute  an  action  without  the  consent  of  any  creditor  of 
the  corporation.     (R.  S.  Sec.  5659.) 

An  action  bv  a  receiver,  who  is  appointed  to  wind  up  the 
affairs  of  3  corporation,  to  collect  an  unpaid  subscription  to  the 
capital  stock,  is  a  suit  at  law  for  the  recovery  of  a  money  judg- 
ment;    Smith  V.  Tohnsoii,  57  O.  S.  486. 

Such  an  action  should  be  brought  in  the  county  of  each  de- 
fendant's residence;  there  is  no  authority  for  issuing  summons  to 
another  county;  however.  If  no  objeclion  is  made  by-the  defendant, 
the  action  may  proceed:    Smith  v,  Johnson,  57  O.  S.  486. 

Cited  as  to  receivers  upon  appointment  becoming  trustees  of 
the  estate  of  the  corporation  for  the  benefit  of  its  creditors  and 
stockholders,  having  all  the  authority  conferred  by  law  upon  trus- 
tees to  whom  assiEnmenta  are  made  for  the  benefit  of  creditors: 
Smith  V,  Folsom.  80  O,  S.  218. 

There  passes  to  the  receiver  the  property  and  rights  of  the 
corporation  precisely  in  the  same  condition,  and  subject  to  the 
same  equities,  as  they  were  held  by  the  corporation :  Falkenbach 
V.  Patterson,  43  O.  S.  359. 

When  the  report  of  a  receiver  in  proceedinKS  to  dissolve  a 
corporation,  as  provided  in  G.  C.  11957,  is  filed,  and  proper  ex- 
ceptions are  filed  to  such  report,  it  is  error  for  the  court  to  refuse 
to  hear  such  exceptions,  unless  the  parties  exceptinjf  give  bond  to 
the  effect  that  in  case  said  exceptions  are  not  finally  sustained  they 
will  pay  the  costs  of  such  hearing,  as  well  as  legal  interest  upon 
the  indebtedness  of  the  corporation  during  the  time  the  confirma- 
tion of  said  report  of  the  receiver  is  thereby  delayed:  Russell  v. 
t  Association.  21  O.  C.  C.  472.  12  0.  C.  D.  82. 


Section  i  1947.  Immediately  on  his  appointment,  the 
receiver  shall  give  notice  thereof,  which  shall  contain  the 
same  matters  required  by  law  in  notices  of  trustees  of  in- 
solvent debtors.  In  addition  therto,  it  shall  notify  all  per- 
sons holding  any  open  or  subsisting  contract  of  the  corpora- 
tion to  preseut  it  to  him,  in  writing  and  in  detail,  at  the  time" 
and  place  in  such  notice  specified,  which  shall  be  published 
for  three  weeks  in  a  newspaper  printed  and  of  general  cir- 
culation in  the  county  wherein  the  principle  place  of  busi- 
ness of  the  corporation  is  situated.     (R.  S.  Sec.  5660.) 

Section  11948.  All  sales,  assignments,  transfers, 
mortgages,  and  conveyances,  of  any  part  of  the  estate,  real 
or  personal,  including  things  in  action,  of  every  description, 
made  after  the  petition  for  the  dissolution  of  the  corpora- 
tion is  filed,  in  payment  of  or  as  security  for  any  existing 
or  prior  debt,  or  for  any  other  consideration,  and  all  judg- 
ments confessed  by  such  corporation  after  that  time,  shall 
be  absolutely  void  as  against  the  receiver  appointed  on  such 
petition,  and  the  creditors  of  the  corporation.     (R.  S,  Sec. 

5661.) 
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When  proceedings  for  the  dissolution  of  a  building  as- 
ation  are  pending,  an  attempted  assignment  of  a  mortgage  by 
the  officers  of  the  corporation  is  void  as  against  the  receiver :  Hin- 
man  v.  Ryan,  3  O.  C.  C.  529,  2  O.  C.  D.  305. 

This  section  will  invalidate  a  mortgage  made  prior  to  filing 
suit  to  dissolve,  but  in  contemplation  thereof  and  virtually  part  of 
the  transaction:   Demarin  v.  Iron  Co..  47  O.  S.  581. 

Section  11949.  After  the  first  publication  of  notice  Duties 
of  the  appointment  of  a  receiver,  every  person  having  pos-  ^^J.". 
session  of  property  belonging  to  the  corporation,  and  every 
person  indebted  thereto,  shall  account  and  answer  to  the 
receiver  for  the  amount  of  such  debt,  and  for  the  value  of 
such  property.  The  provisions  of  law  in  respect  to  trustees 
of  insolvent  debtors,  the  collection  and  preservation  of  such 
debtors'  property,  the  concealment  and  discovery  thereof, 
and  the  means  of  enforcing  such  discovery,  shall  be  ap- 
plicable to  such  receiver,  and  to  the  property  of  the  corpora- 
tion, except  as  otherwise  provided  herein.  (R.  S.  Sec. 
5662.) 

An  action  by  a  receiver,  who  is  appointed  to  wind  up  the 
affairs  of  a  corporation,  to  collect  an  unpaid  subscription  to  the 
capital  stock,  is  a  suit  at  law  for  the  recovery  of  money  judgment; 
Smith  V.  Johnson,  57  O.  S.  486. 

When  the  report  of  a  receiver  in  proceedings  to  dissolve  a 
corporation,  as  provided  in  G.  C.  11957,  is  filed,  and  proper  excep- 
tions are  filed  to  such  report,  it  is  error  for  the  court  to  refuse  to 
hear  such  exceptions,  unless  the  parties  excepting  give  bond  to  the 
effect  that  in  case  said  exceptions  are  not  finally  sustained  they 
will  pay  the  costs  of  such  hearing,  as  well  as  legal  interest  upon 
the  indebtedness  of  the  corporation  during  the  time  the  confirma- 
tion of  said  report  of  the  receiver  is  thereby  delayed;  Russel  v. 
Insurance  Association,  21  O.  C  C.  473,  12  O,  C.  D.  82. 

Sectiom  1 1950.  The  receiver  shall  call  a  general  meet-  Menta 
ing  of  the  creditors  of  the  corporation,  within  four  months  ="'''"' 
from  the  time  of  his  appointment,  at  which  all  accounts  and 
demands  for  and  against  the  corporation,  and  all  its  open 
and  subsisting  contracts,  shall  be  ascertained  and  adjusted, 
as  fully  as  may  be,  and  the  amount  of  money  in  the  hands 
of  the  receiver  declared.  He  may  settle  controversies  that 
arise  between  him  and  the  debtors  or  creditors  of  the  cor- 
poration by  arbitrament  or  reference.     (R.  S.  Sec.  5663.) 

When  the  reoort  of  a  recdver  in  proceedings  to  dissolve  a 
corporation,  as  provided  in  G.  C.  11W7.  is  filed  and  proper  ex- 
ceptions are  filed  to  such  report,  it  is  error  for  the  court  to  refuse 
lo  hear  such  exceptions,  unless  the  parlies  excepting  give  bond  to 
the  effect  that  in  case  said  exceptions  are  not  finally  sustained  they 
will  pav  the  costs  of  such  hearing,  as  well  as  1^1  interest  upon  the 
indebtedness  of  the  corporation  during  the  time  the  confirmation 
of  said  report  of  the  receiver  is  therebv  delayed:  Russell  v.  In- 
surance Association.  21  O.  C.  C.  472,  12  O.  C.  D.  S2, 

Section  11951.  Tf  there  be  open  and  subsisting  en-  j^^^  ^ 
gagements  on  contract^^  of  the  corporation  which  are  in  the  linaem 
nature  of  insurance,  or  contingent  engagements  of  any  kind,  5?Mh«i 
with  the  consent  of  the  party  holding  such  engagements, 
the  receiver  may  cancel  and  discharge  them  by  refunding 
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to  such  party  the  premium  or  consideration  paid  thereon 
by  the  corporation,  or  so  much  thereof  as  shall  bq  in  the 
same  proportion,  to  the  time  which  remains  of  any  risk 
assumed  by  such  engagements,  that  the  whole  premium  bears 
to  the  whole  term  of  such  risk.  Upon  such  amoimt  being 
paid  by  the  receiver  to  the  person  holding  or  being  the  legal 
owner  of  such  engagement,  it  shall  be  cancelled  and  dis- 
charged as  against  the  receiver.      (R.  S.  Sec.  5664,) 

Section  11952.  In  addition  to  his  actual  disburse- 
ments, the  receiver  shall  be  entitled  to  such  commissions  as 
the  court  allows  not  exceeding  the  sum  allowed  to  executors 
or  administrators,  as  well  as  reasonable  counsel  fees  for 
services  rendered  him.     (R.  S.  Sec.  5665.) 

Section  11953.  The  receiver  shall  retain,  out  of  the 
money  in  his  hands,  a  sufficient  amount  to  pay  the  sums 
which  he  is  authorized  to  pay,  for  the  purpose  of  cancelling 
and  discharging  open  or  subsisting  engagements.  If  a  suit 
be  pending  against  the  corporation  or  the  receiver,  for  a 
demand  he  may  retain  the  proportion  which  would  belong 
to  such  demand  if  ei^tablished.  and  for  the  necessary  costs 
of  the  proceedings,  to  be  applied  according  to  the  event  of 
such  suit,  or  distributed  in  a  second  or  other  dividend.  (R. 
S.  Sec.  5666.) 

Section  11954.  The  receiver  shall  distribute  the  resi- 
due of  the  money  in  his  hands  in  the  payment  of  obliga- 
tions of  the  corporation  exhibited  by  creditors,  and  ascer- 
tained in  the  following  order : 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the 
United  States; 

2.  Mortgages,  judgrnents,  and  other  liens  on  the  real 
estate  of  the  corporation,  in  the  order  of  their  priority: 

3.  Debts  which  are  liens  upon  the  capital  stock  or 
property  of  the  corporation,  other  than  real  estate,  in  the 
order  of  their  priority,  and  the  extent  of  the  value  of  the 
stock  or  other  propertv  on  which  they  are  liens.  (R.  S. 
Sec.  5667.) 

Section  119.S5.  From  time  to  time,  the  receiver  may 
make  dividends  of  the  money  in  his  hands,  among  the  credi- 
tors of  the  corporation,  until  they  are  paid  in  full.  No 
dividend  shall  be  made  to  the  stockholders  of  the  corpora- 
tion until  after  the  final  dividend  to  creditors.  If,  after 
such  final  dividend,  a  surplus  remains  in  the  hands  of  the 
receiver,  he  shall  distribute  it  among  the  stockholders,  in 
proportion  to  the  respective  amounts  paid  in  by  them  sev- 
erally on  their  shares  of  stock.     (R.  S.  Sec.  5668.) 

While  the  holders  of  a  mntured  slock  certificate  and  those  of 
deceased  members  are  liot  entitled  to  a  oreference,  members  who 
failed  to  pay  assessments  after  the  association  ceased  to  do  busi- 
ness, .ire  also  entitled  Ir.  share  pro  rata,  less  the  amount  of  assess- 
ment defaulted.  All  certific.ite  hnlders  sharine  in  proportion  to  the 
amount  paid  on  their  ecrtificates :  Tn  re  Home  Mutual  Association. 
3  p.  N.  P.  US.  4  O.  D.  {N.  P.)  27g. 
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Section  11956.  The  receiver  shall  be  subject  to  the  R«««r  to 
direction  and  control  of  the  court  as  to  the  time  of  making  Si'^rt"'" 
dividends,  both  to  the  creditors  and  stockholders  of  the 
corporation,  and  as  to  the  time  of  closing  up  its  concerns 
and  the  rendering  of  his  final  accounts,  and  may  be  com- 
pelled to  account  at  any  lime.  He  may  be  removed  by  the 
court;  and  a  vacancy  created  by  such  removal,  or  by  death, 
or  otherwise,  may  be  filled  by  the  court.    (R.  S.  Sec.  5669.) 

Section  11957,  Wljen  required  by  the  court,  the  re-  Arcoum  of 
ceiver  shall  render  to  it  a  full  and  accurate  account  of  all  ™X"  '" 
his  [TTOceedings,  on  oath,  which  may  be  referred  to  a  referee 
or  master  commissioner  to  examine  and  report  thereon. 
Before  he  renders  such  account,  he  must  insert  a  notice 
of  his  intention  so  to  do,  once  a  week,  for  three  consecu- 
tive weeks,  in  a  newspaper  printed  and  of  general  circula- 
tion in  the  county  wherein  the  principal  place  of  business 
of  the  corporation  is  situated,  specifying  the  time  and  place 
at  which  such  account  will  be  rendered.     (R.  S.  Sec.  5670.) 

When  the  report  of  a  receiver  in  proceedings  to  dissolve  a  cor- 
poration, as  provided  in  G.  C,  IIDST,  is  liled,  and  proper  exceptions 
are  iiled  to  such  report,  it  is  error  for  the  court  to  refuse  to  hear 
such  exceptions,  unless  the  parties  excepting  give  bond  to  the  effect 
that  in  case  said  exceptions  are  not  finally  sustained  they  will  pay 
the  costs  oE  such  hearing,  as  well  as  legal  interest  upon  the  indebt- 
edness of  the  corporation  during  the  lime  the  confirmation  of  said 
report  of  the  recever  is  thereby  delayed:  Russell  v.  Insurance  As- 
■  ■■    I,  21  O.  C.  C.  472.  12  O.  C.  D.  82. 


Section  11958.     The  referee  to  whom  such  account  is  R_ort  of 
referred  siiall  hear  and  examine  the  proofs,  vouchers,  and  nimt  on 
documents  offered   for  or  -against  it,   and   report  thereon  accoum.* 
fully  to  the  court.    When  the  report  is  made,  the  court  shall 
hear  the  allegations  of  all  concerned  therein,  and  allow  or 
disallow  the  account,  and  may  decree  it  to  be  final  and  con- 
clusive upon  all  the  creditors  of  the  corporation,  all  per- 
sons who  have  claims  against  it,  upon  any  open  or  subsisting 
engagement,  and  all  stockholders  of  the  corporation.     (R. 
S.  Sec.  5671.) 

Cited:  Russell  v.  Insurance  Association,  21  O.  C.  C-  472,  12 
O.  C.  D.  82. 

Section  11959.     The  receiver  also  shall  account,  from   pu^„ 
time  to  time,  in  the  same  manner,  and  with  like  effect,  for  dmici  of 
all  money  which  comes  to  his  hands  after  such  account  is  '"""'■ 
rendered,  and  for  all  money  retained  by  him  for  any  of 
the  purposes  hereinbefore  specified,  and  pay  into  court  all 
unclaimed  dividends.  (R.  S,  Sec.  5672.) 

Section  11960.     Repealed,  102  v.  512. 

Cited :  Goebel  v.  Brewing  Co.,  7  O.  N.  P.  230.  2  O.  D.  (N.  P.) 
377. 

On  the  hearinii  of  ihe  application  of  minority  stockholders  for 
an  order  to  compel  the  officers  of  a  corporation  to  file  inventories, 
accounts  and  statements,  as  well  as  upon  the  final  determination  of 
the  question  of  dissolution,  the  corporation  and  its  stockholders  are 
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to  be  regarded  as  distinct  persons,  and  if  it  appears  that  its  disso- 
lution would  be  beneficial  to  the  latter  in  view  of  consideration 
affecting  alike  the  owners  of  the  majority  and  the  minority  of  the 
shares,  the  order  should  not  be  refused  because  it  would  affect  the 
corporation  prejudicially:    Summers  v.  Manufacturing  Co.,  S2  O.  S. 

this 

......  .    .  _  .        .       .  5  ol 

all  the  estate  of  the  corporation,  and  it  is  within  the  power  of  the 
court  to  give  the  petitioner  access  to  the  books  of  the  corporation 
to  enable  him  to  furnish  the  material  required  to  be  set  out  in  his 
petition  by  the  statute,  but  the  court  is  not  authorized,  before  such 
accounts  and  inventories  are  filed,  to  proceed  and  order  persons 
interested  in  the  corporation  to  show  cause  why  the  same  should 
not  be  dissolved  under  G.  C  11941  :  Fitch  v-  Carriage  Co..  \9  O- 
C.  C,  296,  10  0-  C.  D.  520  (affirming  Fitch  v.  Carriage  Co,,  7  O. 
N.  P.  413.  10  O.  D.  (N.  P.)  341). 

On  the  petition  of  stockholders  owning  one-litih  of  the  stock 
for  dissolution,  the  court  obtains  jurisdiction  to  order  the  officers 
to  file  an  inventory,  etc.  without  hearing  the  question  of  plaintiff's 
ownership  of  the  requisite  amount  of  stock,  though  raised  by  answer 
or  application  of  some  of  the  plaintiffs  to  withdraw.  This  should 
be  heard  on  final  trial :     Armstrong  v.  Brewing  Co..  6  O.  C.  C,  468 

3  O.  C.  D.  541  (reversed  on  other  grounds.  Brewing  Co.  v.  Arm- 
strong. 53  O.  S.  467).  ■ 

Any  of  the  petitioning  stockholders  may,  before  a  hearing. 
.  withdraw,  and  if  an  insufficient  number  are  left,  the  case  can  not 
proceed;  and  such  withdrawal  may  take  place  after  hearinf^  it  the 
court  has  found  that  no  sufficient  number  netitioned :  Brewing  Co. 
V,  Armstrong,  6  0.  C  C.  468,  3  O.  C.  D.  541  (reversed  on  other 
grounds,  Armslronu  v.  Brewing  Co..  53  O.  S.  467). 

An  immediate  appointment  of  a  receiver  by  consent  of  the 
corporation  on  the  filing  of  the  petition  to  dissolve  without  aver- 
ments showing  a  necessity  to  do  so  is  premature,  and  he  will  be 
discharged  on  motion  of  the  lienholder :    Trust  Co.  v.  Iron  Worts, 

4  O.  C.  C.  579,  2  O.  C  D.  718. 
In  an  action  brought  nnder  this  section,  by  the  holders  of  a 

minority  of  the  shares  in  a  priavle  corporation  for  its  dissolution,  il 
is  not  error  for  the  courts  to  refuse  to  order  its  officers  to  file  the 
inventories,  accounts  and  statements  mentioned  in  G,  C.  1193S, 
until  the  plaintiffs  have  shown  by  evidence  thai  the  dissolution  will 
probably  be  beneficial  to  the  interests  of  the  stockholders:  Sum- 
mers V.  Manufacturing  Co.,  82  O.  S.  338. 

An  order  on  the  officers  to  file  an  inventory  in  conformity  to 
this  section  is  not  reviewable  on  error,  for  it  does  not  affect  a  sub- 
stantial right:     Armstrong  v.  Brewing  Co.,  53  O.  S,  467. 

1  the  lut  Section  11961,     When  the  last  board  of  directors  or 

i  it  with-  trustees  of  an  expirerj  or  dissolved  corporation,  by  the.  re- 
i  qaorum.  f,,5a|  ^j.  neglect  of  a  part  of  such  trustees  to  act.  or  for  want 
of  a  qiioruni.  becomes  unable  to  act  as  trustees  for  closing 
the  affairs  of  the  corporation,  any  number  of  such  last  board 
of  directors  or  trustees  may  apply  to  the  common  pleas 
court  of  the  proper  county  to  declare  vacant  the  places  of 
such  directors  or  trustees  as  refuse  or  neglect  to  act.  Such 
court  may  empower  the  remaining  directors  or  trustees,  not 
less  than  two  in  number,  or  appoint  any  other  number  of 
persons,  not  exceeding  three,  to  perform  the  duties  of  trus- 
tees under  the  next  preceding  section.     (R.  S.  Sec.  5676.1 

ion.  Section  11062.     AW  applications  under  the  next  pre- 

ie«ioo?'''    "^^^'I'^R  section,  shall  be  by  jietition,  and  the  court  hearing  it, 

on  the  same  petition,   may   make  needful   orders   against 
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former  trustees,  or  against  assigfnees  of  such  corporation, 
tor  the  conveyance  of  property  by  them  held,  for  the  assign- 
ment of  rights  in  tliem  vested,  and  for  the  delivery  of  all 
books  and  papers  touching  the  affairs  of  the  corporation. 
5uch  order  may'be  enforced  by  process,  or  by  its  terms 
operate  as  a  conveyance  and  transfer.     (R.  S,  Sec,  5677.) 

Section  11963.     The  trustees  so  appointed,  and  their  Tri«te«  sp- 

successors,  shall  succeed  to  all  the  rights  vested  in  their  S^^'i!)  ^hu 
predecessors,  whether  trustees  or  assignees.  All  securities  ll^"^'™'' 
and  effects  by  them  held  or  acquired,  and  judgments  re- 
covered, whether  in  favor  o£  the  corporation  to  which  they 
succeed,  or  in  the  names  of  its  trustees  shall  inure  to  the 
succeeding  trfistees,  and  pass  by  operation  of  law  as  fully 
as  if  they  were  assigned.     (R.  S.  Sec.  5678.) 

Section   11964.     No  action  pending  in  any  court  in  Hu  iction 
favor  of  or  against  a  corporation  shall  be  discontinued  or  by'"di8»oiuiion 
abate  by  its  dissolution,  whether  the  dissolution  occurs  by  "f  coipon- 
the  expiration  of  its  charter  or  otherwise.     Such  actions    '  "' 
may  be  prosecuted  to  final  judgment  by  the  creditors,  as- 
signees, receivers,  or  trustees  having  the  legal  charge  of  the 
assets  of  the  corporation,  in  its  corporate  name.     (R.  S.- 
Sec.  5679.) 


Section   11965.     Upon  all  judgments  in  favor  of  or  judgmems 
against  such  a  corporation,  whether  they  exist  at  the  time  jj^h^™. 
of  the  dissolution  or  are  obtained  afterward  in  actions  pend-  'i""*. 
ing  at  that  time,  execution  may  be  had,  and  satisfaction  or 
performance  of  them  enforced,  by  the  creditors,  assignees, 
receivers,  or  trustees  having  legal  charge  of  the  assets  of 
the  dissolved  corporation,  in  the  corporate  name  of  the  dis- 
solved corporation.  (R.  S.  Sec.  5680.) 

As  to  the  right  of  a  creditor  ta  bring  an  action  to  recover 
property  which  has  been  fraudulenty  convened  before  dissoluti<ai, 
when  the  receiver  has  failed  to  act,  see  Furnace  Co.  v.  Peters, 
40  O,  S.  575. 

Section  11966.  The  title  to  real  estate  belonging  to  Title  lo  « 
such  corporation  at  the  time  of  its  dissolution,  shall  pass  "latf- 
to  the  trustees  of  the  corporation,  who  may  sell  and  dispose 
of  it  in  such  manner,  and  on  such  terms,  as  they  deem  best 
for  the  interest  of  the  creditors,  and  stockholders,  and,  upon 
any  sale,  make  a  good  and  sufficient  deed  therefor,  (R. 
S.  Sec.  5681.) 

Ouster  of  a  cana!  compan;/  and  its  dissolution  by  order  of 
court  puts  an  end  to  rights  which  it  had  to  use  the  bed  of  the 
river  tor  a  canal,  and  the  trustees  winding  it  up,  can  not  convwr 
such  rights,  but  they  revert  to  the  proper  owners ;  Day  v.  Rail- 
way. 44   O.   S.  406. 

By  virtue  of  a  decree  of  ouster  by  the  supreme  court  in  the 
case  of  State  v.  Pennsj-lvania  Co..  23  O.  S.  121,  there  was  a 
forfeiture  of  the  easement  of  the  canal  company,  and  the  land 
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reverted  to  the  devisees  of  the  original  owner  of  the  title,  freed 
from  the  burden  of  the  easement:  Railway  Co.  v.  Parmelee,  I 
0.  C,  C.  239,  1  O-  C.  D.  130. 

By  reason  of  this  section  and  G,  C.  lliWO,  it  would  seem  as 
if  such  legislative  declaration  was  intended  tio  exclude  a  stock- 
holder from  the  right  to  have  a  corporation  dissolved  or  wound 
up  merely  because  it  is  insolvent :  Building  &  Savings  0>.  v. 
Rehn,  C  O.  N.  P.  186.  8  O.  D.  (N.  P.)  594. 

Trurteei  per.  SECTION    1 1967.     The  trustees  of  siich  a  Corporation 

to"*"!!  aSie     ^''^"  ^  subject  to  tlic  coutrol  of  the  court  of  common  pleas, 
of  iruM.  and  be  liable  to  be  sued  on  behalf  of  any  person  interested, 

on  account  of  any  neglect  or  omission  of  duty,  or  abuse  of 
trust.  Upon  the  removal  of  a  trustee  by  the  court  for  an 
abuse  of  trust,  it  may  appoint  a  suitable  person  to  fill  the 
vacancy.  Such  trustee,  for  reasonable  cause,  upon  the  ap- 
plication of  a  creditor  or  stockholder,  may  be  required  by 
the  court  to  give  bond  and  security,  in  such  amount,  and 
subject  to  such  conditions,  as  it  directs.     (R.  S.  Sec.  5682,) 

nisjoived  tor-  SiicTioN   1 1 968.     After  its  dissolution,  whether  occur- 

poraiion  m«7     jng  by  the  expiration  of  its  charter  or  otherwise,  a  corpora- 
aciiM''in  iti     tion  may  prosecute  an  action  in  and  by  its  corporate  name, 
own  nrnme.        f^^.  jj^^  ^^^^  ^j  jj^^  party  entitled  to  receive  the  proceeds 
thereof,  upon  causes  of  action  accrued,  or  which,  but  for 
such  dissolution,  would  have  accrued,  in  favor  of  the  corpo- 
ration, the  same  as  if  it  were  not  dissolved.     (R.  S,  Sec, 

S683.) 

M»¥  be  nied  SECTION   11969.     Such  dissolvcd  Corporation  may  be 

by  corpontc     sued  by  its  corporate  name,  for  or  upon  a  cause  of  action 

name.  accriied.  or  which,  but  for  the  dissolution,  would  have  ac- 

crued against  it,  in  the  same  manner,  and  with  the  like  effect, 
as  if  it  were  not  dissolved.  Process  by  which  an  action  is 
instituted  against  it  may  be  served  by  the  sherifl,  or  other 
proper  officer,  by  delivering  a  copy  thereof  to  an  assignee, 
trustee,  receiver  thereof,  or  person  having  charge  of  its  as- 
sets, or  by  leaving  such  copy  at  his  residence.  (R.  S.  Sec. 
5684.) 

Under    this    section    ; 
solved   corporation    and    st      .  ... 

and  thus  the  dissolved  corporation  may  be  brought  into  court: 
Ureninan  v.  Insurance  Co.,  U  O.  N.  P.  (N.  S.)  58.  21  O.  D. 
(N,  P.)  269. 

Voluntar>'  dissolution  does  rot  terminate  the  liability  of  a 
corporation  on  a  contract  of  employment:  Glass  Co.  v.  Stoebr, 
5-1  O.  S.  157. 

Ouster  of  a  canal  company  and  its  dissolution  by  order  of 
court  puts  an  end  to  rights  which  it  had  to  use  the  bed  of  > 
river  for  the  canal,  and  the  trustees  winding  it  up,  can  not  con- 
vey such  rights,  hut  thev  revert  to  (he  proper  owners:  Day  t. 
Railway  Co..  44  O.  S.  4W. 

Judgments  Sk(  TION   I  ip/O.     Judgments  in  favor  of  or  against  a 

l^ved,'"  "'       dissolved   corporation,   whether   rendered   before   or   after 

dissolution,  and  which  become  dormant,  may  be  revived  in 

favor  of  or  against  it,  as  the  case  may  be,  in  and  by  its  cor- 
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porate  name,  in  the  same  manner,  and  with  the  like  effect, 

as  if  it  were  not  dissolved.  In  all  cases  of  such  judgments 
againsL  such  corporation,  the  writ  of  summons  or  other 
process  must  be  served  in  the  manner  prescribed  in  the 
next  preceding  section.     (R.  S.  Sec.  5685.) 

Section   11971.     Petitions  in  errror  upon  judgments   ^^^         i^^ 
may  be  prosecuted  in  favor  of  or  against  such  dissolved  pfOMcuiett 
corporation,  and  by  its  corporate  name,  as  if  it  were  not 
dissolved.     Process  thereon  against  it  shall  be  served  in  the 
manner  prescribed  in  section  eleven  thousand  nine  hundred 
and  sixty  nine.     (R.  S.  Sec.  5686.) 

Section  11972.  The  board  of  directors  or  other  of-  Direciora  bibt 
ficers  having  the  control  and  management  of  a  corporation  f£g^""  '™*" 
in  this  state,  may  appoint  three  trustees  to  adjust  and  settle 
its  aiTairs.  The  trustees  so  appointed  shall  be  authorized 
to  use  the  corporate  name  for  such  period  as  may  be  neces- 
sary for  the  adjustment  and  settlement  of  its  affairs,  by  suit 
or  otherwise.     (R,  S.  Sec.  5687.) 

Where  a  corporation  is  winding  up  its  own  affairs  under  a 
statute,  as  by  appointinjr  trustees  under  G.  C.  11972,  the  courts 
will  not  interfere  on  the  mere  grnund  of  insolvency:  Savings 
Co.  V.  Rehn.  6  O.  N.  P.  185,  8  O.  D.  (N.  P.)  594. 

The  courts  will  not  anpoint  a  receiver  for  fraud  and  misman- 
aRcment.  if  injunction  will  be  sufficient  relief :  Savings  Co.  v.  Rehn, 
6  O.  N.  P,  Wr>,  8  O.  D,  (N.  P.)  594. 

Section   11973.     The  trustees  so  appointed   shall  re-  utmovd  and 
port  annually  to  the  stockholders  of  Ihe  corporation  a  full    n^t*t,° 
and  sticcinct  statement  of  its  affairs.    A  majority  ia  interest 
of  the  stockholders  may  remove  a  tnistee,  or  appoint  a  per- 
son to  a  vacancy  occasioned  by  the  death,  resignation,  or 
removal  of  a  trustee.     (R,  S.  Sec.  5688.) 

Section  11974.     In  case  of  dissolution  or  revocation   ccrtificwe  of 
of  its  charter,  every  domestic  corporation  shall  file  with  the  rc™'^,^^'t" 
secretary  of  state  a  certificate  thereof.     If  the  dissolution   t*  filed  wiih 
is  by  voluntary  action  of  the  corporation,  such  certificate  ^i?.**"  ' 
shall  be  signed  by  the  president  and  secretary  of  the  corpo- 
ration.    f97  V.  383  §  8.) 

See.  also,  G.  C,  5530. 

Section  11975.     ^^  ^^se  of  dissolution  or  revocation  of  Bv  whom  cer. 
charter  by  action  of  a  competent  court,  or  the  winding  up  when  di«Sived 
of  a  corporation  either  domestic  or  foreign,  by  proceedings  '''  """^ 
in  assignment  or  bankruptcy,  such  certificate  shall  be  signed 
by  the  clerk  of  the  court  in  which  such  proceedings  were 
had.     The  fees  for  making  and  filing  it.  shall  be  taxed  as 
costs  in  the  proceeding,  be  paid  out  of  the  corporate  funds, 
and  have  the  same  priority  as  other  costs.     (97  v.  38.-^  §  8.) 

Section  11976,     When  it  retires  from  business  in  this  Foreign  cor- 

state,  every  foreign  corporation  is  required  to  file  with  the  Jir[^"'f'o,5'' 

secretary  of  state  a  certificate,  to  that  effect,  signed  by  the  ^"^J^jf^^te 
president  and  secretary  of  the  corporation,     (97  v.  383  §  8.)      =""=■■ 
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[  Section  11977.     The  fee  for  filing  certificates  of  dis- 

solution, revocation  of  charter,  or  retirement  of  corpora- 
tions, for  profit,  shall  be  five  dollars;  for  filing  certificates 
of  corporations,  not  for  profit,  one  dollai,  which  is  shown 
to  be  not  in  active  existence  subsequent  to  April  11,  1902, 
may  be  surrendered  on  the  payment  of  one  dollar  and  on 
proof  as  otherwise  provided  by  law.     (97  v-  3^3  §  8.) 

Section  11978.  The  mere  retirement  from  business 
or  vohmtary  dissolution  of  a  domestic  or  foreign  corpora- 
.  tion  without  filing  the  certificate  provided  for  in  sections 
eleven  thousand  nine  hundred  and  seventy-four,  eleven 
thousand  nine  hundred  and  seventy-five,  and  eleven  thou- 
sand nine  hundred  and  seventy-six.  shall  not  exempt  it  from 
the  requirements  to  make  reports  and  pay  fees  in  accord- 
ance with  the  provisions  of  the  next  four  preceding  sections. 
(.97  V.  383  §  8.) 
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Section 

1M9S.  How   thf   property    may   be   diKbtrscd. 

I^Oes.  Drfmdant  nay  have  (bmlgei. 

1300^',  kotke  of  sile  by  ollllcer. 

]3i)9».  Owner  or  master  liable  for  balaoce  un- 

12IIH).  Ju  SI  ices    have     juritdiclion     in    certain 

12101.  Appeals  miiy  be  talien  from  judcment  uf 

13102.  uispotitian  of  property  after  appal. 


Skction  12088,  Any  steamboat,  or  other  water-craft,  uen  oc 
navigating  the  wafers  within  or  bordering  upon  this  state,  "■**■ 
shall  be  liable,  and  snch  liability  shall  be  a  lien  thereon,  for 
all  debts  contracted  on  acatunt  thereof  by  the  master,  owner, 
steward,  consignee,  or  other  agent,  for  materials,  supplies, 
or  labor  in  the  building,  repairing,  furnishing,  or  equipping 
thereof,  or  for  insurance,  or  due  for  wharfage;  also  for 
<lamages  arising  out  of  any  contract  for  the  transportation 
of  goods  or  persons,  or  for  injuries  done  to  persons  or  prop- 
erty by  such  craft,  or  for  any  damage  or  injury  done  by  the 
captain,  mate,  or  other  officer  thereof,  or  by  any  person 
under  the  order  or  sanction  of  either  of  Ihem,  to  any  per- 
S01!  wlio  is  a  passenger  on,  or  emphiye  of,  such  steamboat 
or  other  water-craft,  at  the  time  of  the  infliction  of  such 
damage  or  injury.     (R.  S.  Sec.  5880.) 


I,    Scope. 

D,    Maritime  contracts. 

H,     Jurisdiction. 

E.    Money  loaned. 

111.     Constniclion    of    specific 

F.    Hire  of  barge. 

G.     Wages. 

IV,    What  liabilities  are  liens. 

H,     Tort. 

\.    Supplies, 

1.    Executory  contracts 

B,     Repairs      and      con- 

V,   Notice, 

struction. 

Vi.     Priority. 

C.    Contract    for   trans- 

VII,   Sale. 

portation. 

I,     Scope. 
For  the  scope  auH  effect  of  this  st:itiite  and  tbe  rights  con- 
ferred  upon   parties   who   have   furnrslied   materials   or   supplies  by 
reason  thereof,  see  Eley  v.  Shrewsbury,  (ill  Fed.  1017,  9  O,  F,  D.  45. 
Tbe   retneiiies   provided    by   this    section   and    appendix    14019 
c  cumulative:    Canal  tioai  Tempest  Co,,  v,   Commis.sioners.  1-1  O. 


C.  C,   2(l:t. 


■  O,  C.   D.   137, 


It.    Ji 


The  federal  courts  have  exclusive  jurisdiction  of  actions  to 
enforce  the  lien  upon  watercrafts  created  by  this  section,  for  all 
debts  ciHitracted  cm  account  of  the  building,  repairing,  furnishing 
nr  equipping  of  vessels  navijcititig  the  waters  within  or  bordering 
upon  the  state  of  Ohio,  Such  lion  can  not  be  made  the  basis  of 
an  action  in  the  state  cnurts:  Shailer  v,  Hanlon,  4  O,  C.  C.  {N 
S.)   401,   1(1  O,  C.  D,   IJO, 

fll     B,  OFF.  »,  (801) 
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The  United  States  courts  have  exclusive  jurisdictioi]  over 
marittnie  contracts  saving  the  rights  of  suitors  to  pursue  ciMiiinoi) 
law  remedies:  Steamer  Petrel  v.  Dumont,  28  O.  S.  602;  Steam- 
boat Buell  V.  Long,  18  0.  S.  521  (distinguishing  Thompson  v. 
Steamer  Morton,  2  O,   S.  26,  and  Keating  v.  Spink,  3  O.  S.  105.) 

A  proceeding  in  rem  for  the  breach  of  a  maritime  contract 
is  not  within  the  saving  clause  in  act  of  1789  and  can  be  bro^bt 
only  in  the  United  Sutes  district  courts:  Steamer  Petrel  v,  Du- 
mont, 28  O.  S.  602. 

The  cases  to  ft'hich  the  act  of  February  26,  1840,  extends  are 
not  of  exclusive  admiralty  and  maritime  cognizance,  but  those 
over  which  the  courts  of  admiralty  and  common  law  courts  of 
the  state  have  concurrent  jurisdiction:  Keating  v.  Spink,  3  0. 
S.   105;   Thompson  v.   Steamer  Morton.  2  0.   S.   26, 

No  maritime  lien  arises  on  a  contract  for  repairs  or  supplies 
:-.:rnished  to  a  l>oat  at  her  home  port.  It  is,  therefore,  competent 
for  the  states  in  such  cases,  to  create  liens  therefor  and  provide 
remedies  for  their  enforcement  not  inconsistent  with  the  exclusive 
jurisdiction  of  the  admiralty  courts :  Steamer  Petrel  v.  DurooDt, 
28  O.  S.  602;  see  Shailer  v.  Hanlon.  4  O.  C.  C  (N.  S.)  401,  16 
O.  C.   D,   120. 

Where  a  boat  carrying  on  the  business  of  transporting  mer- 
chandise and  passengers  between  two  ports  located  in  Ohio,  is  in 
the  control  and  custody  of  residents  of  Ohio,  such  boat  is  a 
domestic  vessel  and  subject  to  the  provisions  of  this  section 
and  may  be  proceeded  against  in  admiralty  in  the  federal  courts 
for  enforcement  of  liens  under  the  provision  of  such  section: 
Eley  V.   Shrewsbury,  C9  Fed.  1017.  9  O,  F.  D.  45. 

A  judgment  rendered  by  a  court  of  this  slate  in  a  proceeding 
under  this  chapter  will  not,  in  collateral  suit,  be  held  void  for 
want  of  jurisdiction,  when  it  does  not  clearly  appear  that  the 
judgment  was  rendered  on  a  maritime  cause  of  action:  Hamil- 
ton V.  Merrill,  2S  O.  S,  U. 

in.    CoNSTRucTioH  or  Specific  Phrases. 

The  vord  "person"  as  used  in  this  section  includes  a  board 
of  county  commissioners:  Canal  Boat  Tempest  v.  Commissioners, 
13  O.  C.'C.  263,  7  0,  C.  D.  137. 

To  secure  a  lien  upon  a  watercraft  under  this  section,  the 
evidence  need  not  show  affirmatively  tliat  the  contract  for  supplies 
was  made  with  the  understanding  on  the  part  of  both  the  vendor 
and  vendee  that  they  were  furnished  on  the  credit  of  the  boat, 
it  is  sufficient  if  the  debt  is  contracted  "on  account  of  the  water- 
craft,"  unless  the  evidence  shows  that  the  supplies  were  furnished 
upon  the  credit  of  the  owner,  charterer,  or  other  persons,  and  not 
upon  the  credit  of  the  vessel:  Shailer  v.  Hanlon,  4  0,  C.  C.  (N. 
S.)  m.  16  O.  C  D.  120. 

One  who  simply  holds  the  legal  title  to  a  watercraft  as 
security  for  t>he  amount  due  him  upon  the  sale  of  it.  having 
neither  the  possesion  nor  control  of  the  craft,  is  not  an  "owner 
within  the  meaning  of  G,  C,  12088  and  12090.  and  is.  therefore, 
not  liable  for  supplies  furnished  it:  Hemm  v.  Williamson,  47 
O.  S.  493, 

A  state  cnurt  has  jurisdiction  to  construe  this  section  in  an 
action  to  recover  the  purchase  price  of  a  vessel,  where  the  vessel 
is  sold  and  the  balance  due  therefor  is  paid  into  court,  and  an 
alleged  lienor  who  is  brought  into  the  action  by  interpleader,  sets 
up  his  lien;  and  the  state  court  hsving  all  the  parties  before  it, 
the  money  under  its  control,  and  after  construing  the  statute,  has 
jurisdiction  to  direct  to  whom  the  monev  shall  be  paid :  Shailer 
V.  Hanlon,  4  O.  C,  C.  (N,  S.)  401,  16  O,  C.  D.  120, 

A  raft  of  loRs  is  not  a  watercraft  and  is  not  liable  to  seiz- 
ure:    Gladys   v.   Raft  of   Pine   Lumber,   1   Gaz.   138, 

The  term  "steamboat  or  other  watercraft"  includes  a  Steam 
ferryboat:  Butler  v.  Steam  Ferryboat.  1  Dec.  Rep,  55,  1  W.  L. 
J.  394. 
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IV,    What  Liabiuties  are  Liens. 

A.  Supplies,  A  walercraft  is  not  liaJ>1e  for  supplies  fur- 
nished outside  of  the  stale:    Goodsill  v.  Brig  St.  Louis,  IS  O.  178. 

A  watercraft  is  not  Uable  for  supplies  furnished  by  a  firm 
a  member  of  which  owned  the  boat:  Thompson  v.  Steamboat 
Morton,  2  O.  S.  26. 

Where  coal  is  sold  in  bulk  10  the  owner  of  a  steam  vessel 
navigating  the  waters  of  Lake  Erie,  to  >he  used  in  navi|;ating  the 
vessel  and  other  purposes  at  the  "crib",  but  without  distinction  or 
separation  at  the  time  of  its  delivery,  between  that  to  be  used  for 
navigating  the  vessel,  and  that  to  be  used  at  the  "crib,"  the  vendor 
is  entitled  to  a  lien  against  the  vessel  under  this  section  to  the  ex- 
tent that  the  coal  was  used  for  navigating  the  vessel :  Shailer  v. 
Hanlon.  4  O,  C  C.  (N.  S.)  401,  16  O.  C.  D.  120, 

Persons  supplying  stationery  and  printing  for  a  boat  come 
within  this  section,  but  not  those  'supplying  newspaper  advertise- 
ments :  Monarch  v.  Potter,  7  O.  S.  457. 

A  vessel  is  liable  for  provisions  and  all  other  necessary 
articles  furnished  for  the  use  of  the  boat:  Canalboat  Huron  v. 
Simmons,  11  O.  458;  Dumont  v.  Steamer  Petrel.  1  C.  S.  C  R.  27; 
Eley  V.  Shrewsbury,  69  Fed.  1017,  9  0,  F,  D.  45;  See  Shailer  v. 
Hanlon,  4  O.  C.  C.  (N.  S.)  401,  16  0.  C.  D,  130, 

B,  Repairs  and  construction,  Watercraft  is  U^le  for  ma- 
terials furnished  in  its  construction :     Tuttle  v.  Buck,  23  O,  S.  S66. 

Parties  who  have  performed  labor  on  a  steamboat  have  a  lien 
on  it:     Webster  v.  Brig  Andes,  18  O,  187. 

Persons  who  have  built  a  boat  and  delivered  it  cannot  nro- 
ceed  against  it  when  it  is  in  the  hands  of  a  third  person:  Treat 
v.  Canalboat  Etna,  16  0,  iTTG;  See  Canalboat  Etna  v.  Treat,  IS 
0,  &S5, 

A  person  who  repairs  a  vessel  has  a  lien  on  it  for  labor  and 
materials  expended  in  making  the  repairs:  Nicholson  v.  May, 
W,  660. 

C.  Contract  for  transportation.  A  vessel  is  liable  on  a  con- 
tract for  transportation  :  Schooner  Argyle  v.  Worthington,  17  O. 
4<>0;   Steamboat  Powell   v.   Thompson,   16  O.  S.  98. 

A  vessel  is  not  liable  for  the  breach  of  an  executory  contract 
to  carry  goods :  Canalboat  Montgomery  v.  Kent,  20  O.  M ;  Dewitt 
v.  Schooner   St.  Lawrence,  3  O,  S.  325. 

The  statute  applies  to  special  contracts  for  transportation  of 
goods,  in  part  on  board  a  steamboat,  and  in  part  by  other  means, 
to  a  place  beyond  its  line  of  navigation,  as  well  as  to  contracts  for 
transportation  wholly  on  board  the  steamboat  to  places  on  its 
line  of  navigation:    Steamboat   Powell   v.  Thompson,   16  O.   S,  98. 

D,  Maritime  Contracts,  A  vessel  is  not  liable  in  the  state 
courts  on  a  maritime  contract:  Steamer  Petrel  v,  Ehimont,  28 
O.  S,  60-J;  Dowell  v.  Goode,  25  O.  S.  390;  Steamboat  General 
Nuell  V.  Long.  18  O.  S.  521, 

Maritime  contracts  include,  according  to  present  ruhngs,  con- 
tracts for  repairs  or  supplies  furnished  to  a  boat  at  her  home 
port:  Steamer  Petrel  v,  Dumont,  28  O.  S,  602;  see  Dowell  v. 
Goode.  25  0,  S.  390. 

A  contract  to  equip,  fit  or  furnish,  for  the  repair  or  fur- 
nishing of  a  vessel  after  she,  is  launched  and  afloat  is  a  maritime 
contract :     Pollock  v.  liuilding  Co.,  56  0,   S,  665. 

.A  contract  to  transport  passengers  from  Louisville  to  Cin- 
cinnati is  a  maritime  contract:  Steamboat  Buell  v.  Long,  18 
O,   S,J21, 

Money  Loaned.     A  ve^.sel  is  not  liable 


Je^vftt  v.^ 


.  Schooner  St.  1-awrence,  3  O,  S.  325, 

K,  Hire  of  a  barge,  A  steamboat  is  liable  in  an  action 
against  her  by  name  for  the  hire  of  a  barge:  Monarch  v.  Dry 
Dock  Co..  7  O,  S.  478;  a^e  Eley  v,  Shrewsbury,  69  Fed,  1017, 
9  O,  F,  D,  45. 

G,  Wages.  A  vessel  is  liable  for  the  wages  of  seamen: 
Lewis  V.  Schooner,  12  O.  341. 
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H.  Tort.  A  vessel  is  not  liable  for  an  assault  and  battery 
comniitted  by  an  officer  on  a  passenger  when  the  vessel  was  out 
of  the  state  and  with  which  trespass  the  owners  were  in  no  wise 
connected:  Steamboat  Ohio  v.  Stunt,  10  O.  S.  582;  Steamboat 
Ocean  v.  Marshall.  11  O.  S.  379. 

A  vessel  is  not  liable  for  an  assault  and  battery  committed 
by  an  officer  on  a  hand  while  the  boat  was  lying  at  a  landing, 
and  the  act  heinf?  in  no  way  connected  with  the  business  of  the 
boat;     Steamboat  Messenger  v.   Pressler,   13  O.   S.  255. 

An  action  may  be  maintained  against  a  canalboat  itself,  wfaich 
negligently  injured  a  county  turn  bridge,  by  the  county  commission- 
ers: Canalboat  Tempest  v.  Commissioners,  13  O.  C  C.  263,  7  O. 
C.  D.  137. 

I.  Executory  Contracts.  A  vessel  is  not  li^le  for  the  non- 
performance of  an  executory  contract  for  the  purchase  of  sup- 
plies:    Schooner  Muskegan  v.  Moss,  7  O.  S.  377. 

A  vessel  is  not  liable  for  the  breach  of  an  executory  con- 
tract to  carry  goods ;  Canalboat  Montgomery  v.  Kent,  20  O.  54 ; 
Dewitt  V.   Schooner  St.  Lawrence,  3  O.   S,   325. 

A  vessel  is  not  liable  for  the  n on- performance  of  an  execu- 
tory contract  to  receive  articles  which  it  had  agreed  to  transport 
whereby  such  articles  were  frozen  and  destroyed :  Barr  v.  Poca- 
hontas, 3  Dec.  Rep-  337,  1  Gaz,  345, 

V.    Notice. 
Where  the  remedy  is  pursued  against  the  craft  by  name  the 
proceeding  is  in  rem  and  no  other  notice  need  be  given  than  that 
arising  from   its  seizure:     Keatine  v.   Spink,  3  O.  S.  105;  Thomp- 
son V.  Steamboat  Morton,  2  O.  S!  20. 

VI.    PmomTV. 

The  'ilatute  gives  no  lien.  The  lien  is  created  by  the  seizure, 
and  if  the  craft  is  successively  seized  on  several  claims,  the  claims 
are  to  be  satisfied  successively,  according  to  the  priority  of  the 
seizure:    Jones  v.  Steamboat  Commerce,  14  O.  408. 

A  mortgagee  of  a  craft  has  not  a  lien  preferable  to  the 
claims  of  creditors,  especially  if  the  craft  is  running  for  the 
joint  interest  of  owners  and  mortgagee,  does  not  withdraw  a  craft 
from  the  operation  of  the  provisions  of  this  chapter:  Kellogg  v. 
Brennan,  14  O.  73 

fn  the  distribution  of  the  proceeds  of  a  judicial  sale  of  the 

craft,    ■■ ■    . 

the  c 

VII.    Sale. 

A  purchaser  at  judicial  sale  takes  title  divested  of  liens  and 
liabilities :     Jones   v.   Steamboat   Commerce,   14  O.   408. 

The  purchaser  of  a  steamboat,  with  notice  of  a  debt  created 
on  account  of  the  boat  by  the  original  owners,  takes  Oie  boat, 
subject  to  the  debt:     Steamboat  Waverly  v.  Clements,  14  O.  28. 

There  is  no  exemption  in  lieu  of  homestead  under  this 
chapter;     Johnson  v.   Ward,  27   O.   S.  517, 

Section  12089.  ^i  ^  liability,  as  provided  in  the  next 
preceding  section,  arises  beyond  the  jurisdiction  of  this 
state,  a  lien  therefor  shall  attach,  and  may  be  enforced  as 
provided  in  this  chapter,  except  against  purchasers  without 

notice.     (R.  S.  Sec.  5881.) 

Section  12090.  A  person  having  a  demand,  as  pro- 
vided in  the  second  preceding  section,  may  proceed  against 
the  owner  of  the  craft,  or  the  master  who  contracted  the 
debt,  or  against  the  craft  itself.     (R.  S.  Sec.  5882.) 
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Section  12091.     Such  person  may  file  a  petition  as  in  petiaon 
a  civil  action,  in  tlie  common  pleas  court  of  the  proper  |S|[""|, '"" 
county,  against  the  craft  by  name,  or  if  it  does  not  have  a   "ame. 
name,  by  a  pertinent  and  substantial  description  of  it.     (R. 
S.  Sec.  5883.) 

In  an  action  of  trespass  against  a  boat  for  injuries  caused 
by  a  collision,  the  plaintiff  is  not  restricted  in  the  recovery  of  dam- 
ages to  the  iunount  named  in  his  bil!  of  particulars  and  affidavit: 
Steamboat  Clipper  v.  Logan,   IP  O.  375. 

A  ciiial  boat  may  be  sued  by  name  for  an  injury  to  a  county 
bridge :  CanaiboaC  Tempest  v.  Commissioners,  13  O.  C.  C.  263, 
7   O.   C.   D.   137. 

Sectio.n  12092.     On  the  filing  of  the  petition  the  clerk  summoiw  »nd 
shall  issue  a  summons,  as  in  other  cases,  with  a  warrant  J^JJJ'.'" 
returnable  as  other  writs,  directing  the  sheriff  to  seize  the  iame. 
craft,  or  such  part  of  her  apparel  or  furniture  as  may  be 
necessary  to  satisfy  the  demand,  and  to  detain  them  until 
discharged  by  due  course  of  law.    The  officer  who  executes 
the  writ  shall  return  it  with  an  inventory  of  the  effects  seized 
and  held  under  it.     (R.  S.  Sec.  5884.) 

Section  12093.  The  officer  holding  the  warrant  may  Expensts  to 
require  the  plaintiff  to  deposit  witli  him  such  sum  of  money  btfMi'wfni're. 
as  he  deems  reasonable  to  defray  all  necessary  expenses  in 
taking  charge  of,  detaining,  and  securing  the  property.  In 
no  case  shall  he  pay  to  a  person  employed  by  him  for  such 
purpose  more  than  two  dollars  per  day  for  the  time  actually 
employed.     (R.  S.  Sec.  5885.) 

Section  12094.     The  ofiicer  shall  return  an  account  of  Eice»»  of 
the  expenses  incurred  by  him  under  the  next  preceding  sec-  JamSEi  V  bt 
tion.    If  the  amount  deposited  with  him  be  greater  than  the  "P""'- 
sum  expended,  he  shall  pay  the  balance  in  his  hands  to  the 
plaintiff;  if  it  be  less  than  that  sum,  the  plaintiff  shall  forth- 
with pay  him  the  balance.     (R.  S.  Sec.  5886.) 

Sectio.n  12095.  The  owner,  master,  steward,  con-  ho*  the  prop- 
signee,  or  other  agent  of  such  craft,  may  discbarge  the  prop-  jJ^iSmd*" 
erty  seized  by  delivering  to  the  officer  who  made  the  seizure 
a  bond,  with  two  sufficient  sureties  residents  of  the  county, 
payable  to  the  plaintiff,  in  double  the  amount  of  his  demands 
as  stated  in  the  petition,  conditioned  that  the  property  will 
be  forthcoming  to  answer  the  judgment  under  the  seizure. 
(R.  S.  Sec.  5887.) 

This  undertaking  takes  the  place  of  the  craft,  and  a  subse- 
quentlji-  acquired  title  or  lien  is  superior  to  the  lien  of  the  judg- 
ment in  the  action  in  which  the  craft  was  seized  1  Evans  v.  In- 
gersol.  1.5  O.  S.  2!^. 

.■\s  against  subsequent  seizures  upon  claims  existing  at  the 
time  of  the  first  seizure,  the  officer  retains  a  lien  for  the  benefit 
of  the  plaintiff  and  stireties,  in  tlie  undertaking,  and  a  right  to 
reclaim  the  craft,  that  it  may  be  forthcoming  to  answer  the  judg- 
ment in  the  action  in  which  the  first  seizure  was  made  ;  Raymond 
V.  Whitney,  5,  O.  S,  -HH. 

.\  seizure  and  discharge  under  this  section  does  not  impair 
the   capacity   of   the   craft   to   incur   liabilities   in   this   section    de- 
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scribed,  or   th( 
States,  in  the 

discharge ;  and  upon  such  liabilities,  while  so  at  large,  she  may  b« 
sei/ed  and  sold  by  any  other  court  6f  competent  jurisdiction,  and 
a  seizure  and  sale  in  a  court  of  admiralty  upon  a  liability  after- 
wards incurred,  vests  in  the  purchaser  a  title  superior  to  that 
acquired  by  the  subsequent  levy  of  process  upon  a  judgment  in  the 
action  in  which  she  was  first  seized  :  Van  Valkenburg  v.  Kings- 
bury, 14  O.  S.  353. 

No  recover}'  can  be  had  on  a  bond  given  to  obtain  the  dis- 
charge of  a  watercraft,  seized  under  the  watercraft  law  of  Ohio, 
in  an  action  against  such  craft  on  a  cause  of  a  maritime  nature 
which  is  within  the  exclusive  admiralty  jurisdiction  of  the  United 
States  courts:     Hamilton  v.  Merrill,  37  O.  S.  688, 

The  fact  that  the  owner  of  a  craft,  seized  under  the  water- 
craft  law,  after  the  bond  was  given,  defended  the  action  agaiiKt 
it  on  the  merits,  without  objecting  to  the  jurisdiction  of  the  court, 
does  not  estop  him  and  his  sureties  from  pleading  such  want  of 
jurisdiction  in  an  action  against  them  on  the  bond;  Hamilton  v. 
Merrill,  37  O  S.  682. 

Section  12096.  If  an  action  be  commenced  under  this 
chapter  without  reasonable  or  probable  cause,  the  person 
commencing  it  shall  be  hable  to  make  compensation  to  the 
defendant  for  all  damages  by  him  sustained  by  reason  there- 
of. If  appearing,  defending,  and  damaged  as  aforesaid,  the 
defendant  shall  set  forth  in  his  answer,  or  in  a  written  state- 
ment, if  the  cause  be  before  a  justice  of  the  peace,  that  such 
action  was  commenced  without  reasonable  or  probable  cause, 
to  his  damage.  If,  on  the  trial,  it  be  found  that  such  action 
was  begun  without  reasonable  or  probable  cause,  the  damage 
sustained,  by  the  defendant  shall  be  assessed,  judgment 
rendered  therefor,  and  execution  issued  as  in  other  cases. 
{R.  S.  Sec.  5888.} 

Section  12097.  The  return  of  the  warrant  showing  a 
seizure  of  property  shall  be  equivalent  to  service.  If  the 
judgment  be  for  the  plaintiff,  the  property  held  may  be  sold 
on  the  order  of  the  court,  and  surplus  money  shall  be  re- 
turned to  the  owner,  ma.ster,  or  agent  on  demand.  If  the 
judgment  be  against  the  plaintiff  the  property  seized  shall 
be  restored,  and  judgment  for  costs  entered  against  him, 
upon  which  execution  may  issue  as  in  other  cases.  (R. 
S.  Sec.  5889.) 

Section  12098,  The  officer  holding  a  writ  for  the  sale 
of  a  craft,  her  apparel  or  furniture,  before  he  proceeds  to 
sell  it,  shall  cause  public  notice  to  be  given  of  the  time  and 
place  of  sale,  for  at  least  ten  days  previous  thereto,  by  ad- 
vertisement in  a  newspaper  published,  in  the  county,  and 
by  advertisement  posted  in  at  least  five  public  places  in  the 
county.  Such  sales  shall  be  conducted,  and  the  court  have 
the  same  power  over  them,  as  sales  upon  execution.  (R. 
S.  Sec.  5890,) 

Section  12099.  If  tbe  proceeds  of  the  sale  do  not 
lasier  lUbie  Satisfy  the  judgment,  the  owner  of  the  craft,  or  master  who 
ywid  b"  contracted  the  debt  or  incurred  the  liability,  shall  be  liable 
'"■  in  a  civil  action  for  the  balance.  (R,  S.  Sec.  5891.) 

Dir„tiz..bX-.OOgle 
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Section  12100.  Justice  of  the  peace  within  their  re-  iuati«*.hiTe 
spective  counties  shall  have  jurisdiction  under  this  chapter  J"jJ^^'j^J^ 
when  the  amount  claimed  does  not  exceed  three  hundred 
dollars,  and  as  near  as  may  be  shall  proceed  according  to  the 
rules  prescribed  herein  for  other  courts.  The  bill  of  par- 
ticulars of  the  plaintiff  shall  be  verified  by  his  affidavit. 
(R.  S.  Sec.  5892.) 

In  an  action  of  trespass  against  a  boat  for  injuries  caused 
by  a  collision,  the  plaintiff  is  not  restricted  in  the  recovery  of  dam- 
ages to  the  amount  named  in  his  bill  of  particulars  and  affidavit: 
Steamboat  Clipper  v.  Logan,  18  O.  375. 

Section   12101.     Parties  to  any  such  action  before  a  A^P^^In  "fJJni 
justice  of  the  peace  shall  have  the  same  right  of  appeal  as  judtpntnt  of 
in  other  cases.    If  the  judgment  be  against  craft  by  name  i"*"=="- 
or  description,  the  owner,  master,  steward,  consignee,  or 
other  agent,  may  appeal  therefrom  by  entering  into  bond 
as  in  other  cases.     (R.  S,  Sec.  5893.) 

Section  12102.     If  the  plaintiff  appeals  and  perfects  Dispowtioo^of 
the  appeal,  the  officer  who  seized  the  property  shall  retain  Ep^i/ 
it  unless  it  be  discharged  by  giving  bond,  as  hereinbefore 
provided.     If  the  defendant  appeals  and  the  appeal  be  per- 
fected, the  officer,  on  receiving  the  certificate  of  the  justice 
of  that  fact,  shall  restore  the  property.     (R,  S.  Sec.  5894-) 
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Murder    by    objtru. 


Murdfr  by  SECTION    12401.     Whoever  maliciously   places   an  ob- 

obstrueting  or  struction  Upon  a  railroad,  or  displaces  or  injures  anything 
ra!"™^  '  appertaining  thereto,  with  intent  to  endanger  the  passage 
of  a  locomotive  or  car,  and  thereby  occasions  the  death  of 
another,  is  guilty  of  murder  in  the  first  degree  and  shall 
be  punished  by  death  unless  the  jury  trying  the  accused 
recommend  mercy,  in  which  case  the  punishment  shall  be 
imprisonment  in  the  penitentiary  during  life.  (R,  S.  Sees 
6808,  6809.) 

An  intent  to  kill  is  not  an  essential  element  of  murder  in  the 
first  degree  under  this  statute:     Jones  v.  State,  51  O.   S.  331. 

Where  .-\  willfully  and  maliciou.'ily  places  an  obstruction  on 
a  railroad  track,  such  as  a  heavy  oak  plank,  whereby  one  B,  a 
passenger  on  a  train,  is  killed,  A  is  giiihy  of  murder  in  the  first 
degree,  although  he  had  no  special  design  on  B's  life-  State  v. 
Brooks,  1  Dec.  Rep.  407,  9  W.  L.  J.  109. 
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OFFENSES  PERTAIN  TO  PROPERTY. 


_  MALinOUS  AND  C 


,    CuiIDincr  timpering  ivitb   elcclrlc   iiglil 

Injuring  or  drslroying  properlj  of  tele- 
gr»ph  com  pan  If  s. 
,    Tampcrmg    with    gas    pipei    and    Ippa- 

.    Written  consent  of  owner  or  prcKnec 


Section  12433.  Whoever  maliciously  bums  or  at-  ; 
tempts  to  burn  a  ■dwelling  house,  kitchen,  smoke  house, 
shop,  office,  barn,  stable,  storehouse,  warehouse,  railroad 
coach  or  car,  malt  house,  still  house,  mill,  pottery  or  other 
building,  the  property  of  another  person,  or  a  church,  meet- 
ing house,  coitrt  house,  workhouse,  schoolhouse,  jail  or  the 
Ohio  penitentiary,  or  a  shop,  storehouse  or  building,  within 
the  enclosed  walls  thereof,  or  other  public  building,  or  a  ship 
or  other  water  craft,  or  a  toll  bridge  or  a  part  thereof, 
erected  across  a  river,  wholly  or  partly  within  this  state, 
or  other  bridge  erected  across  any  of  the  waters  within 
this  state,  or  sets  fire  to  or  attempts  to  set  fire  to  anything 
in  or  near  to  such  building,  coach  or  car,  watercraft  or 
bridge,  with  intent  to  burn  it,  if  the  value  of  such  building, 
coach  or  car,  water  craft  or  bridge,  burned,  attempted  or 
intended  to  be  bnmed,  is  fifty  dollars  or  more,  shall  he  im- 
prisoned in  the  penitentiary  not  more  tlian  twenty  years, 
or  if  the  value  is  less  than  that  sum,  be  fined  not  more  than 
two  hundred  dollars  or  imprisoned  not  more  than  thirty 
days,  or  both.     (R.  S.  Sec.  6831.) 

Cited:  Evans  v.  State,  2i  O.  S.  4.58;  Jones  v.  Slate,  70  O. 
S.  30;  Smith  v.  State.  15  O,  C.  D.  Ji;  Hutchinstm  v.  State,  8  O. 
C.  C.  (N   S.)  :I13;  18  O.  C.  D.  5!15, 

A  house  u.std  exclusively  for  storing  goods  is  a  "warehouse" 
within  the  meaning  of  this  $ecIioii  althoiitjh  the  building  had  been 
constructed  and  formerly  used  for  another  purpose,  and  although 
the  goods  stored  therein  were  owned  Jiy  the  defendant,  a  lessee : 
Allen  V  Stale,   ID  O.   S,  287. 

Section  12442.     Whoever,  in  the  day  time,  maliciously   ] 
breaks  and  enters  a  dwelling  house,  kitchen,  shop,  store,  t 
warehouse,  malt  house,  stillhouse,  mill,  pottery,  water  craft,  ', 
schoolhouse,  church  or  meeting  house,  smokehouse,  barn, 
stable,  railroad  car,  car  factory,  depot,  station  house,  hen 
house,  wagon  house,  sugar  house,  boat  house,  grain  house 
or  greenhouse  with  intent  to  steal,  shall  be  fined  not  more 
(809)  Di! 
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than  three  hundred  dollars  or  imprisoned  not  more  than  six 
months,  or  both,     (R.  S,  Sec.  6837.) 

A  brakenun  on  a  freight  train  is  not  in  such  control  or 
possession  of  the  guods  being  transported  on  such  train  that  he 
may  jiot  be  convicted  of  larceny  thereof:  Manson  v.  State,  24 
O,   S,  590. 

Where  a  person  is  indicted  for  breaking  and  entering  a  rail- 
road car,  with  intent  to  steal,  and  for  the  larceny  of  goods  con- 
tained therein,  and  is  acquitted  of  the  breaking  and  entering,  and 
convicted  of  the  larceny  only,  the  judgment  of  the  court  will  not 
be  reversed,  because  of  (he  admission,  against  the  objection  of  the 
defendant,  of  evidence  for  the  sole  purpose  of  proving  the  break- 
ing and  entering,  whether  such  evidence  was  properly  admitted  or 
not :     Manson  v.   State,  24  O.   S.  590. 

tcoiinfl  Section    12452.     Whoever,    with    intent   to   defraud, 

lumin'tina  makes  a  pipe,  tube,  or  other  instrument  or  contrivance,  or 
'I  devi^for  comecls  it  with  a  main  service  pipe  or  other  pipe  for  con- 
,ch  purpoie.  (jucting  or  supplying  illuminating  gas,  in  such  manner  as 
to  connect  with  and  be  calculated  to  supply  illuminating 
gas  to  a  burner  or  orifice  by  or  at  which  illuminating  gas 
is  consumed,  around  or  without  passing  through  the  meter 
provided  for  measuring  and  registering  the  quantity  of  gas 
there  consumed,  or  with  intent  to  defraud,  uses,  or  causes 
any  other  person  to  use,  illuminating  gas  of  a  gas  com- 
pany without  its  consent,  shall  be  fined  not  more  than  two 
hundred  and  fifty  dollars  or  imprisoned  not  more  than  thirU- 
days,  or  both.     (R.  S.  Sec.  6860.) 

For  similar  offences,  see  G.  C.  9337  and  13127. 
For  statute   punishing   the  tapping  of   an   electric  wire,   see 
G.  C.  13507. 

Skition  12470.  Whoever,  being  a  carrier,  warehouse- 
™  cMrfer,'""  mall,  factor,  storage,  forwarding  or  commission  merchant 
a"''"coosign-  °''  'Manufacturer,  or  his  clerk,  agent  or  employe,  with  intent 
rs. 'fit.  to  defraud,  sells,  disposes  of,  or  applies  or  converts  to  his 

own  use  a  bill  of  lading,  custom  house  permit,  or  warehouse 
keepers'  receipt  intrusted  to  or  possessed  by  him,  or  prop- 
erty intrusted  or  consigned  to  him,  or.  the  proceeds  of  a 
sale  of  such  property,  or  fails  to  pay  over  such  proceeds, 
deducting  charges  and  usual  or  agreed  commission,  or  the 
product  of  property  delivered  to  him  to  be  manufactured 
after  deducting  compensation  to  which  he  may  be  entitled 
as  commission  for  the  manufacture;  or  a  consignor  of  prop- 
erty or  his  agent,  not  being  aboslute  owner  thereof,  and 
not  having  authority. to  stop,  countermand  or  change  the 
consignment  Ihereot,  or  to  sell  or  incumber  it  during  transit, 
who.  with  intent  to  defraud,  after  delivery  thereof  for 
transportation  on  a  water  craft  or  vehicle,  stops,  counter- 
mands, or  changes  the  consignment  thereof,  or  sells,  dis- 
poses of,  or  incumbers  such  property,  or  converts  it  to  his 
own  use,  shall  be  imprisoned  in  the  penitentiary  not  less 
than  one  year  nor  more  than  four  years,    (R.  S.  Sec.  ^45.) 

jurins  witer  SECTION    12486.     Whoever    wantonly    or    maliciously 

'''■  looses,  takes,  sinks,  injures,  defaces  or  renders  unfit  for 

use  by  the  owner,  a  boat  or  other  water  craft,  used  or  kept 
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for  use  on  a  canal,  river,  lyatercourse,  lake  or  pond,  shall 
be  fined  not  less  than  five  dollars  nor  more  than  one  hun- 
dred dollars  or  imprisoned  not  more  than  forty  days,  or 
both.     (R.  S.  Sec.  6873.) 

Section  12497.     Whoever  wilfully  throws  a  stone  or  Throwing  or 
other  hard  substance  or  shoots  a  missile  at  a  railroad  car,  j|l^^^,'' 
train,  locomotive,  cable  railway  car  or  street  railway  car,  veweia, 
or  at  a  steam  vessel  or  water  craft  used  for  carrying  pas- 
sengers or  freight  or  both  on  any  of  the  waters  within  or 
bordering  on  this  state,  shall  be  fined  not  less  than  fifty 
dollars  nor  more  than  five  hundred  dollars  and  imprisoned 
in  the  penitentiary  not  more  than  three  years  or  in  the 
county  jail  not  more  than  six  months.     (R.  S.  Sec.  6862.) 

A  statute  may  include  by  inference  a  case  not  originally  con- 
templated when  it  deals  with  a  genus  within  which  a  new  speds 
is  brought.  Thus,  this  statute  includes  an  interurban  or  traction 
railway  car,  although  such  cars  were  not  known  or  in  use  at  the 
time  the  statute  was  enacted :    Slate  v.  Cleveland.  83  0.  S.  61. 

The  offence  described  in  this  section  is  a  felony,  as  deiined 
by  G.  C  12372,  since  it  may  be  punished  by  placing  in  the  peni- 
tentiary :     State,  ex  rel,  v.  Hamilton,  3  O.  C.  C.  10,  2  O.  C.  D.  6. 

This  section  imposes  upon  the  judge  the  duty  of  imposing 
both  fine  and  imprisonment,  but  where  a  judge  imposed  imprison- 
ment in  the  penitentiary  for  one  year,  and  omitted  the  fine,  the 
accused  has  no  ground  for  reversal :    Dillon  v.  Stale,  S8  O.  S.  586. 

Section  12507.  Whoever  wilfully  or  maliciously  in-  UnUwfuiiy  in- 
juries or  destroys  or  intentionally  permits  to  be  injured  or  ite.,"wl8)  dtc- 
destroyed,  disconnects,  displaces,  cuts,  breaks,  taps,  grounds  'J^^d'^gJ 
or  makes  a  connection  with,  or  wilfully  or  maliciously  in-  anrt  ™iw»y 
terferes  with  the  poles,  cable  or  wires  legally  erected,  put  p™'*'"''- 
or  strung,  electrical  apparatus,  appliance  or  machinery  used 
in  the  construction  or  operation  of  an  electrical  street  rail- 
way, electric  light  plant,  plant  used  in  producing  or  generat- 
ing electric  light,  or  a  meter,  pipe,  conduit,  wire,  line,  post, 
lamp,  burner,  heater,  machine,  motor  or  other  appliance  or 
apparatus  belonging  to  a  company  engaged  in  the  manu- 
facture or  sale  of  electricity  for  light,  heat,  power  or  other 
purposes,  or  wilfully  or  maliciously  prevents  an  electric 
meter  belonging  to  a  company  furnishing  electric  current 
for  light,  heat,  power  or  other  purposes  from  duly  register- 
nig  the  quantity  of  electricity  supplied  by  such  company, 
or  interferes  with  the  proper  action  or  just  registration  by 
such  meter  or  alters  the  index  in  such  meter,  or,  without 
the  consent  of  such  company,  wilfully  or  maliciously  diverts 
an  electric  current  from  a  wire  of  such  company,  or  other- 
wise wilfully  or  maliciously  uses  or  causes  to  be  used  with- 
out the  consent  of  such  company,  electricity  manufactured 
or  distributed  by  such  company,  shall  be  fined  not  less  than 
fifty  dollars  nor  more  than  one  thousand  dollars  or  im- 
prisoned in  the  penitentiary  not  less  than  one  year  nor  more 
than  three  years,  or  both.     {R.  S.  Sec.  3467a.) 
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Customer  Sectiom    12508.     Whoever,  being  a   customer   of   an 

witff'dectrio  clectHc  light  company  and  having  in  his  possession  or  under 
light  com-  his  control  a  meter  belonging  to  it,  wilfnlly  permits  any 
pany-s  meter,  pg^gg^,  unlawfully  and  Without  consent  of  such  company,  to 
disconnect,  change,  alter  or  interfere  with  the  wires  run- 
ning into  such  meter  so  as  to  divert  current  and  prevent 
such  meter  from  duly  registering  the  quantity  of  electricity 
supplied  by  such  company,  or  wilfully  or  maliciously  aids, 
agrees  with,  employs  or  conspires  with  any  person  to  do 
any  of  the  aforementioned  acts,  shall  be  fined  not  less  than 
fifty  dollars  nor  more  than  one  thousand  dollars  or  im- 
prisoned in  the  penitentiary  not  less  than  one  year  nor 
more  than  three  years,  or  both.     (R.  S.  Sec.  3467a.) 

Injuring  or  SECTION    12511.     Whoever  unlawfully  and   intention- 

dssiroying         ally  injuries,  molests  or  destroys  a  line,  post,  abutment  or 

t''/icp^Ii5Si  com-  any  materia!  or  property  of  a  telephone  or  magnetic  tele- 

panie*.  graph  company  shall  be  fined  not  more  than  five  himdred 

dollars  or  imprisoned  in  the  penitentiary  not  more  than  one 

year,  or  both.     Prosecution  under  this  section  shall  be  by 

indictment.     {45  v.  34  §  §  4.  5) 

Cited;     Telcgrapli   Co.  v.   Cush,   14  O.   D.   (N.  P.)    150. 

SucTio-N  12512.  Whoever,  not  the  agent  or  employe 
wfih'li^^ipei  for  that  purpose  of  the  owner,  manufacturer  or  operator 
and  apparahu.  (hereof,  maliciously  opens,  closes,  adjusts  or  interferes  with 
a  valve,  regulator,  gauge,  gate,  disc,  curb-cock,  stop-cock, 
meter  or  other  regulating,  operating  or  measuring  device 
or  appliance  in  or  attached  to  the  wells,  tanks,  conduits, 
pipe-lines,  mains,  service-pipes,  honse-pipes,  display-pipes 
or  other  pi])cs  of  a  gas  company,  manufacturer  or  furnisher 
of  gas  with  intent  to  cause  the  escape  of  gas  or  to  injure 
or  destroy  such  property,  or  maliciously  enlarges  or  alters 
a  mixer  furnished  or  approved  by  a  gas  company,  manu- 
facturer or  furnisher  of  gas  to  or  for  a  consumer  of  gas. 
or  maliciously  removes  from  its  connection  a  mixer  so 
furnished  or  approved,  or,  without  express  permission  first 
obtained,  consumes  for  fuel  the  gas  of  a  gas  company,  manu- 
facturer or  furnisher  of  gas  without  the  use  of  a  mixer  so 
furnished  or  approved  by  such  gas  company,  manufacturer 
or  furnisher  of  gas,  or  taps,  severs  or  opens  a  main  or  pipe 
used  or  intended  for  the  transmission  of  gas,  or  connects 
with  such  main  or  pipe  any  other  main  or  pipe,  shall  be  fined 
•  not  less  than  twenty-five  dollars  nor  more  than  three  hun- 
dred dollars  or  imprisoned  not  more  than  thirty  days,  or 
both.     {88  V.  241  §  I.) 

'Gas"  defined.  SECTION  12513.     The  word  "gas",  as  used  in  the  next 

preceding  section,  includes  natural  and  artifical  gas  used 
for  heating  and  illuminating  purposes.     (88  v.  241  §  i.) 

ivritien  con-  SECTION   12530.     Whoever,  without  the  written  con- 

ir'ptwnce""  ■''^"'  **^  *'^^  owner  or  his  agent,  enters  the  premises  or  bnild- 
iMjuired.  ing  of  another,  for  the  purpose  of  constructing,  altering. 

Dir„tiz..bvG00gle 


REGULATING  RAILROADS  AND  PUBLIC  UTILITIES.  813 

repairing,  examining,  or  attaching  thereto  a  wire,  pole,  in- 
sulator frame  or  other  appendage,  unless  such  owner  or 
agent  is  present  and  assenting  thereto,  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  one  hundred  dollars,  pro- 
vided, however,  that  such  owner  or  agent  shall  give  such 
vvritten  consent  when  it  shall  fairly  and  reasonably  appear 
that  the  person  applying  therefor,  in  good  faith,  desires 
to  so  enter  for  the  purpose  of  altering,  repairing  or  examin- 
ing such  wire,  pole,  insulator,  frame  or  appendage. 
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OFFENSES  AGAINST  PUBLIC  SAFETY. 


EXPLOSIVES.  Sbction 

SEimoH  1M6S.    Pmalty    for    runnin, 

12688.    Exploiives  to  be  plaCBrdcd,  wbcn.  with  leu  than  full  c 


RAILROADS. . 


]°6I>T.  Jurisdiction  of  probate  court, 

of  1M5S.  Sctf-cJMiiing  aA  dump  pan. 

ISfitf.    T«i""hourr''tre5pas8    is    in    additional  '  IffiCO.  Obitructiiig  railwa)'  tracki. 

offtnie.  I  12S81.  Removing  railroad  property. 

ItUt.    Constfueting  bridgfs,  etc.,   over  tnckt.  ]  liTrfK.  Couplers  and  hrafcts  on   railroad*. 

^^'    Slph"or"^telf""o?re''"'ir°e"    n«"n  '^^.  1                           MISCELLANEOUS. 

ISMS.    Examination  of  employe  for  color  blind-  11857.  Destrojinn  signal  lighta  and   other 

1£5<9.    Violation  by  fngincer  of  certain  duties  12633,  Putting   up    false   signal-lights   for 

12S60.    Further  penalty.  ,  laail.  Unlawfully    stringing    wires,    etc., 

lasr.l.    Flagmen  on  railroads.  ;  conducliog  eleetriaty. 

121)52.    Man    trains  or  live   stock  chutes  along  ,  12616.  Erecting    poles    in    cities    having 


EXPLOSIVES. 

ExpioBiTes  to  Section    12538.     Whoever   transports   or   carries   an 

be  pUurded,     explosive  described  in  section  twelve  thousand  five  hundred 
*  '"■  and  ihirty-six,  in  a  vehicle,  railroad  car,  water  craft  or  other 

conveyance  upon  which  there  is  a  passenger  for  hire,  or  in 
a  vehicle,  railroad  car,  water  craft  or  other  conveyance, 
upon  two  sides  and  the  rear  of  which  there  is  not  printed 
or  placarded  in  plain  and  distinct  Setters  the  words  "EX- 
PLOSIVES—DANGEROUS", or  carries  such  explosive 
in  a  box,  keg,  can  or  package  upon  which  is  not  clearly 
written  or  printed  the  words  "EXPLOSIVES  —  DAN- 
GEROUS" with  the  name  of  the  explosive  substance  con- 
tained therein,  shall  be  fined  not  less  than  one  hundred  dol- 
dollars  nor  more  than  one  thousand"  dollars,  (go  v,  211 
§§S,  6.) 

RAILROADS. 

Drawing  or  SECTION   12542.     Whoever  draws  or  drives  a  two  or 

on'raSrlS''''   four-whcelcd  vehicle  on  or  between  the  rails  or  tracks  or 
track.  on  or  along  the  graded  roadway  of  a  steam  railroad,  unless 

compelled  by  necessity  so  to  do,  without  the  knowledge 
and  consent  of  the  owner  or  controller  of  such  road,  shall 
be  fined  not  less  than  five  dollars  nor  more  than  twenty- 
five  dollars.  (R.  S.  Sec.  6872,) 

A  tresspasser  upon  railroad  property  is  not  subject  to  arrest 
because  he  is  a  trespasser,  but  is  subject  to  arrest  if  he  refuses 
to  quit  the  premises  when  ordered  to  leave  by  one  apparently 
authorized  to  eive  the  order:  Railway  v.  Ficbach,  13  O.  C.  C. 
(N.  S.)  3fi9,  22  O,  C.  D.  T4. 

oimbing  upon  SECTION  1 2543,     Whoever  climbs,  jumps,  steps,  stands 

'S™"^  upon,  clings  or  attaches  himself  to  a  locomotive,  engine  or 

car  upon  the  track  of  a  railroad,  unless  in  compliance  with 
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law  or  by  permission  under  the  lawful  rules  and  r^TiIations 
of  the  corporation  managing  such  railroad,  shall  be  fined 
not  more  than  twenty-five  dollars.     {R.  S.  Sec.  6982.) 

Section  12544,     Whoever,  at  a  place  other  than  a  pri-   Riding  or 
vate  crossing,  or  for  a  purpose  other  than  crossing  a  rail-  e^^5„'"o[ 
road, -rides  or  drives  a  horse  or  other  domestic  animal  into  r»Uroid».  ett 
an  enclosure  of  a  railioad  or  knowingly  permits  such  animal 
to  go  into  or  to  remain  in  such  enclosure,  or  places  within 
it  feed,  salt  or  other  thing  to  induce  such  animal  to  enter 
into  such  inclosure  or  upon  the  track  of  such  railroad,  or, 
while  constructing  a  private  crossing  or  crossing  a  railroad 
at  a  private  crossing,  permits  a  fence  to  remam  down  or 
open   for  a  longer  time  than  is  necessasy  to  construct  or 
use  such  crossing,  shall  be  fined  not  more  than  ten  dollars 
or  imprisoned  not  less  than  ten  days  nor  more  than  thirty 
days.    (R.  S.  Sec.  6981.) 

Section  12545.     £ach  ten  hours  an  animal  named  in  Ten  houn 
the  next  preceding  section,  is  knowingly  permitted  to  remain  ^jSim«i''  *" 
in  an  inclosure  or  upon  a  track  described  therein,  shall  be  offeii»e. 
an  additional  offense;  and  such  animal  shall  not  be  exempt 
from  execution  for  a  fine  or  costs  imposed  under  such  sec- 
tion.    (R.  S.  Sec.  6981.) 

Section  12546.  Whoever  violates  any  provision  of  conitmctiDB 
law  relating  to  the  height  o£  bridges,  viaducts,  overhead  ''"^'''^ii^^' 
roadways,  foot  bridges,  wires  or  other  structures  constructed 
over  the  tracks  of  a  railroad  by  a  county,  municipality, 
township,  railroad  company  or  other  private  corporation, 
or  person,  shall  be  fined  not  less  than  one  hundred  dollars 
nor  more  than  one  thousand  dollars.  Each  day  such  struc- 
ture or  wire  is  permitted  to  so  remain  in  violation  of  law 
shall  constitute  a  separate  offense,     {91  v.  365  §  2.) 

Section   12547.     Whoever  being  an  officer,  agent  or  Demanding 
other  person  acting  for  or  in  behalf  of  a  steam  railway  ^^^^'"fS"'"' 
company  operating  ten  or  more  miles  of  its  railroad  for  the  B"pb  or 
carrying  or  transporting  of  passengers  or  freight  over  its  irire«  nw  in 
road  within  this  state  and  falling  to  erect  and  maintain  tele-  "■*■ 
graph  or  telephone  wires  in  complete  working  order  for  use 
and  operation  along  the  Hue  of  its  railroad  with  an  office 
and  proper  means  of  communication  by  such  wires  at  each 
of  its  principal   railway  stations,  orders,  directs,  advises, 
asks,  demands  or  receives  compensation  for  transportation 
of  passengers  or  freight,  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars  or  im- 
prisoned in  the  county  jail  or  a  workhouse  for  not  less  than 
thirty  days  nor  more  than  ninety  days,  or  both.     (9;^  v. 

89  §  2) 

Section  12548.  Whoever,  being  a  railroad  company,  Ei™niin«tio« 
contracts  to  employ  a  person  in  a  position  which  requires  J*,.  ^^^ 
him  to  distinguish  form  or  color  signals,  unless  within  two  biindnew.-  ■ 
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years  next  preceding  such  date  he  has  been  examined  for 
color  blindness  in  the  distinct  colors  in  actual  use  by  such 
company  by  a  competent  person  employed  and  paid  by  it 
and  has  received  a  certificate  that  he  is  not  disqualified 
for  such  position  by  color  blindness  in  the  colors  used  by 
it  or  fails  to  require  such  person  to  be  re-examined  at  least 
once  each  two  years  at  the  expense  of  such  company,  shall 
be  fined  one  hundred  dollars.  This  section  shall  not  prevent 
a  railroad  company  from  continuing  in  its  employment  an 
employe  having  defective  sight  when  such  defective  sight 
can  be  fully  remedied  by  the  use  of  glasses  or  by  other 
means  satisfactory  to  the  person  making  such  examination. 
(85  V.  58  §§  r,  2,) 

An  act  passed -January  31,  1893  (90  O.  L.  20),  forbidding  the 
railroad  to  employ  as  conductor  any  person  with  less  than  two 
years'  experience,  but  authorizing  the  retention  of  conductors 
already  in  its  employ,  was  held  unconstitutional :  Cleveland  C 
C  &  St.  L.  Ry.  Co.  V.  Stale,  4  0.  C.  C.  {N.  S.)  126.  16  0.  C  D. 
348  (affirmed,  without  report,  70  O.  S.  606). 

In  a  crossing  collision  in  which  neither  engineer  of  the  col- 
liding trains  came  to  a  full  stop  as  required  by  this  section,  and 
in  which  one  engineer  was  killed,  the  other  engineer  is  guilty  of 
manslaughter  if  the  killing  was  by  reason  of  his  failure  to  stop; 
and  it  is  no  defense  that  the  deceased  engineer  also  violated  the 
statute :    State  v.  Snyder,  5  O.  L.  R.  580,  53  Bull.  110. 

Section  12549.  Whoever  in  charge  of  a  locomotive 
engine  upon  a  railroad  fails  to  bring  the  engine  to  a  full 
stop  at  least  two  hundred  feet  before  arriving  at  a  railroad 
crossing  or  connection,  or  crosses  it  before  signaled  by  the 
watchman  to  cross  or  before  the  way  is  dear,  or,  when 
approaching  a  road  crossing,  fails  to  sound  the  engine 
whistle  at  a  distance  of  not  more  than  one  hundred  nor  less 
than  eighty  rods  from  such  _  crossing  or  to  ring  the  engine 
bell  continuously  from  such'  distance  until  the  engine  and 
cars  attached  thereto  have  passed  such  road  crossing,  shall 
be  fined  not  more  than  one  hundred  dollars  or  imprisoned 
not  more  than  thirty  days,  or  both.     (R.  S.  Sec.  6980.) 

For  obstructing  highways  in  certain  cities,  see  appendix,  Sec, 

h53!0. 

Section  12550.  If,  by  reason  of  a  violation  of  the 
next  preceding  section,  a  person  is  killed,  the  person  in 
charge  of  such  engine  shall  be  guilty  of  manslaughter  and 
shall  be  punished  accordingly.  If  a  person  thereby  sustains 
bodily  injury  not  producing  death,  the  person  in  charge  of 
such  engine  shall  be  imprisoned  not  less  than  one  month 
nor  more  than  twenty  months  or  fined  not  more  than  five 
hundred  dollars.     (R.  S.  Sec.  6980.) 

Section  12551,  Whoever,  owning,  operating  or  con- 
trolling a  railroad,  employs  as  a  flagman,  hostler  or  assist- 
ant hostler,  a  person  who  cannot  read,  write  and  speak  the 
English  language  shall  be  fined  not  less  than  five  hundred 
dollars  nor  more  than  one  thousand  dollars.     This  section 
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shall  not  apply  to  flagmen  at  street  or  highway  crossings. 
<97  V.  72  §§  r,  2.) 

SECTION  12552.     Whoever,  owning,  operating  or  con-   Mail  trains  or 
trolling  a  railroad,  erects  or  permits  to  be  erected,  places  or  ii*tei'°3ooa 
maintains  along  the  line  of  said  railroad,  a  mail  crane  or  r»iiro«d 
live  stock'chute  any  portion  of  which  approaches  nearer  "" 
than  eighteen  inches  to  the  nearest  point  of  contact  with  the 
cab  of. the  widest  locomotive  used  on  such  railroad,  shall 
be  fined  not  less  than  five  hundred  dollars  nor  more  than 
one  thousand  dollars.     (97  v.  274,  275,  §§  i,  2.) 

Section  12553.  Whoever,  being  superintendent,  train- 
master, or  other  employe  of  a  railroad  company,  sends  or  running  ^s- 
causes  to  be  sent  outside  of  yard  limits,  a  passenger  train  ^fi^ieii^hlin 
of  not  more  than  five  cars,  any  one  of  which  carries  pas-  full  erew. 
sengers,  with  a  crew  consisting  of  less  thao  one  engineer, 
one  fireman,  one  conductor  and  one  bralceman,  and  if  four 
of  said  cars  are  day  coaches  carrying  passengers,  or  if  in 
a  train  of  more  than  five  cars,  three  or  more  of  which  are 
day  coaches  carrying  passengers,  or  a  train  of  more  than 
six  cars,  four  of  which  are  carrying  passengers,  or  a  train 
of  more  than  seven  cars,  two  or  more  of  which  are  carrying 
passengers,  or  any  train  with  six  or  more  cars  carrying  pas- 
sengers with  less  than  one  additional  brakeman;  regularly 
employed  as  such,  or,  if  when  more  than  two  cars,  either 
of  which  carries  passengers,  rei^uires  a  brakeman  to  per- 
form the  duties  of  baggage  master  or  express  agent,  shall 
be  fined  not  less  than  twenty-five  ($25.00)  dollars  for  each 
offense. 

For  the  purpose  of  this  act,  a  combination  mail  or  bag- 
gage and  passenger  car  shall  be  regarded  as  a  day  coach, 
but  straight  dining  cars  and  private  cars  shall  not  be  re- 
garded as  cars  carrying  passengers. 

Section  12554.     The  next  preceding  section  shall  not   Escepiiont 
apply  to  trains  picked  up  a  car  between  terminals  in  this 
state  or  to  cars  propelled  by  electricity. 

Section  12555.     Police  judges,  mayors  and  justices  of  poOtt  judjei, 
the  peace  shall  have  jurisdiction  under  section  twelve  thou-  **«■ 
sand  five  hundred  and  fifty-three  and  the  railroad  commis- 
sion   shall    enforce   the   provisions    thereof,      (95    v.   343 

§§  2, 3.) 

Section  12556.  Whoever,  being  a  superintendent  or  g^j^^^  ^^j^ 
other  employe  of  a  railroad  company,  sends  or  causes  to  frnghi  trains, 
be  sent  outside  of  yard  limits,  on  a  road  over  which  are  rim 
more  than  four  freight  trains  in  every  twenty-four  hours,  a 
through  freight  train  with  less  than  one  engineer,  one  fire- 
man, one  conductor  and  two  brakemen,  or  a  light  engine 
without  cars,  to  run  a  distance  of  more  than  twenty-five 
miles  from  starting  point,  with  less  than  one  engineer,  one 
fireman  and  one  conductor  or  flagman,  shall  be  fined  not  ,-.  . 
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less  than  twenty-five  dollars  for  each  offense.     (95  v.  522 

n  h  2.) 

A  yardmaster,  who  has  assigned  the  proper  number  of  brake- 
men  to  a  freight  train  is  not  guilty  of  negligence  for  aot  going 
with  them  to  see  that  they  perform  their  duties;  Pennsylvania 
Co.  V.  Fox,  10  O.  C.  C,  72,  4  O.  C,  D.  19, 

juriidietion  of  SECTION    12557.     The  pfobatc  court  shall   have  final 

probate  court  jurisdiction  under  the  next  preceding  section,  and  the  rail- 
road commission  shall  enforce  the  provisions  thereof.  (95 
V.  522  §§2,  3-) 

Seit-eitaoinB  SECTION  12558.     Whoever,  owning,  operating  or  con- 

Mh  dump         trolling  a  railroad,   fails  to  equip  each  locomotive  in  use 
'*"'  thereon  with  a  self-cleaning  ash  dump  pan  of  modem  and 

approved  pattern  and  design,  or  requires  an  engineer  or 
fireman  to  go  under  a  locomotive  for  the  purpose  of  re- 
moving ashes  except  in  cases  of  emergency,  shall  be  fined 
not  less  than  five  hundred  dollars  nor  more  than  one  thou- 
sand dollars.  This  section  shall  not  apply  to  a  person,  firm 
or  corporation  which  does  not  require  engineers  or  fire- 
men to  go  under  the  engine  for  the  purpose  of  removing 
ashes  therefrom,  except  in  cases  of  emergency.  (98  v. 
46.  47  §§  I,  3-) 

Exception.  Section  12559.     Engines  in  use  prior  to  January  first, 

1907,  shall  be  equipped  as  provided  in  the  next  preceding 
section  only  in  case  it  is  practical  so  to  do.    (98  v.  46  §  I.) 

obMnietinu  SECTION   12560.     Whoever,  without  proper  authority, 

rail*.),  traiita.  pjaces  an  obstructiou  upon  a  railroad,  street  railway 
or  cable  railway,  or  injures,  destroys,  interferes  with, 
displaces  or  disarranges  a  rail,  cross-tie,  switch  side- 
track, locomotive,  car  or  other  property  appertaining 
thereto  or  a  flag,  lamp  or  other  signal  attached  to  or  em- 
ployed upon  a  railroad,  street  railway  or  cable  railway,  or 
upon  a  railroad  car,  street  railway  car,  cable  car,  locomo- 
tive, switch  or  other  property  appertaining  thereto,  or  dis- 
arranges or  destroys  a  lock,  fastening,  coupling  or  attach- 
ment on  a  track,  car,  switch,  stand,  tool-house,  depot  or 
other  property  of  such  railroad,  street  railway  or  cable 
railway,  shall  be  fined  not  less  than  twenty-five  dollars  nor 
more  than  five  hundred  dollars  and  imprisoned  in  the  county 
jail  not  less  than  thirty  days  or  in  the  penitentiary  not  more 
than  ten  years.     (R.  S.  Sec.  6861.) 

BemorioK  nil-  SECTION   12561.     Whoever,  without  authority,  imlaw- 

road  propertj.  fully  rcmoves  from  a  railway  track,  over  which  locomotives 
or  cars  are  operated,  or  from  a  locomotive,  motor  or  car, 
the  bond-wires,  nuts,  bolts,  angle  bars,  spikes,  attachments, 
fastenings,  switch  stands,  locks,  feed  wires,  trolley  wires  or 
other  appurtenances,  or  a  part  or  attachment  thereof,  or  any 
bonds,  nuts,  bolts,  wires,  fastenings,  journal  brasses,  journal 
packing,  or  parts  thereto  attached  or  belonging  which  are 
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necessary  in  the  use  or  operation  of  said  railway  tracks, 
locomotives,  motor  or  cars,  and  the  removal  of  which  may 
endanger  life,  or  knowingly  buys,  receives,  or  has  in  his 
possession  any  of  such  articles  so  removed  shall  be  im- 
prisoned in  the  county  jail  or  work-house  not  more  than  six 
months  or  in  the  penitentiary  not  less  than  one  year  nor 
more  than  five  years.     (99  v,  464.) 

The  latter  part  of  this  sertion  as  originally  enacted  provided 
that,  "whoever  buys,  receives,  or  unlawfully  has  in  his  possession", 
etc.,  the  word  "knowingly"  being  omilted,  and  was  held  by  the 
supreme  court  to  be  unconstitutional;  Kilboume  v.  State,  84  O. 
S.  247. 

Section  12562.  Whoever,  being  a  superintendent, .  coupien  uui 
conductor  or  other  officer  or  employe  of  a  railroad  com-  ^^  *"  ™'" 
pany  refuses  or  neglects,  upon  receiving  notice  from  the 
inspector  appointed  by  the  railroad  commission,  of  a  defec- 
tive coupler  or  brake,  to  have  it  repaired  forthwith,  or,  on 
receiving  notice  from  such  inspector,  condemning  a  car, 
tender  or  engine,  fails  to  put  it  out  of  service  at  the  first 
freight  division  terminal,  or  violales  any  other  provision 
of  law  in  relation  to  automatic  couplers  and  air  brakes, 
shall  be  fined  not  less  than  twenty-five  dollars  nor  more 
than  five  hundred  dollars,  and  be  personally  liable  for  any 
injuries  resulting  to  any  employe  therefrom.  (R.  S.  Sec, 
3365-23") 

MISCELLANEOUS. 

Section  12637,     Whoever  wilfully  destroys,  removes  peitroying 
or  interferes  with  a  lamp,  lantern,  signal-light,  buoy,  beacon,  ^JS^i^f**  ,jj, 
channel-stake  or  other  aid  to  navigation,  placed,  erected  or  10  lUTigatioa. 
maintained  by  the  government  of  the  United  States  or  a 
person  or  corporation,  shall  be  fined  not  more  than  five  hun- 
dred dollars  or  imprisoned  not  more  than  six  months,  or 
both;  and  whoever  moors  a  vessel,  or  hangs  on  with  a  boat 
or  vessel,  to  such  buoy,  beacon  or  channel-stake  shall  be 
fined  not  more  than  fifty  dollars  or  imprisoned  not  more 
than  ninety  days,  or  both.     (R.  S.  Sec.  6875.) 

For  purchase  of  land  for  lighthouses,  see  appendix,  13841, 
13346. 

Section  12638.     Whoever  puts  up  false  lights  in  order  pm^^ 
to  bring  a  vessel  into  damage,  or  wilfully  does  an  act  or  '"jje  fipial- 
thing  tending  to  the  immediate  loss  of  a  vessel  whereby  it  VSS^"" 
is  lost  or  destroyed,  shall  be  fined  not  more  than  two  hun- 
dred dollars  or  imprisoned  in  the  penitentiary  not  more 
than  ten  years,  or  both.     (R.  S.  Sec.  6876.) 

Section   12644.     Whoever  places,   strings,   constructs  u^,.fuj| 
or  maintains  a  line,  wire,  fixture  or  appliance  of  any  kind  itrinciiic 
for  conducting  electricity   for  lighting,  heating  or  power  f[,'^on^rt- 
through  a  street,  alley,  lane,  square,  place  or  land  in  a  city  '"<  «i«trfcitT. 
or  village  without  the  consent  of  such  city  or  village,  shall 
be  fined  not  less  than  one  himdred  dollars  nor  more  than 
five  hundred  dollars.    This  section  shall  extend  to  all  levels 
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above;  below  and  along  tlie  surface  of  public  ways,  grounds 
or  places,  but  shall  not  apply  to  rights  which  have  been 
received  and  exercised  heretofore  through  proceedings  in  a 
probate  court.     (R.  S.  Sec.  3471a.) 

It  was  formerly  held  that  the  stringing  of  electric  light  wires 
across  a  street  at  the  height  of  80  feel  above  the  surface,  was  not 
a  violation  of  R.  S.  3471a,  which  prohibited  the  placing  and  con- 
structing of  sucli  wires  through  a  street  without  the  consent  of 
the  cily:      Henry  v.   Cincinnati.   1   O-  C,   C  289.  15  O.  C.  D.   17a 

Erecting  poles  SECTION   12645.     Whoever  erects  a  telegraph  or  tele- 

'     '■*  phone  pole  within  that  portion  of  a  city  or  village  where 

subways  have  been  constructed,  unless  such  pole  is  re- 
quired for  the  purpose  of  distributing  wires  from  such  sub- 
ways to  subscribers'  stations  and  is  located  in  an  alley  if 
practicable,  or,  within  such  city  or  village,  constructs  or 
maintains  underground  wires,  pipes,  conduits  and  other 
fixtures  for  containing,  protecting  and  operating  such  wires 
in  the  streets  and  public  ways  thereof,  without  obtaining 
the  consent  of  such  city  or  village,  shall  be  fined  not  less 
than  fifty  dollars  nor  more  than  two  hundred  dollars.  This 
section  shall  not  apply  to  existing  telegraph  companies  un- 
til they  shall  have  had  authority  and  sufRcievit  time  to 
construct  subways.     (loo  v.  85  §  i.) 

The  siatntcs  of  Ohio  do  not  confer  power  on  the  probate 
court  to  grant  to  a  telephone  company  the  right  to  put  its  wires 
and  apparatus  in  conduits  under  tlic  streets  of  a  city  in  the  abseiice 
of  consent  by  the  municipal  authorities :  Telephone  Co.  V.  Cin- 
cinnati, M  0.  S.  M  {BO). 
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CORPSE. 

Section  ■  

liSM.    Whrr  body  not  to  b«  transported.  liTSS.    Person  with  contagioug  disfas. 
riexT.    If  d»th   occurred  out  of  Mate,  lie   place;    inlecled  properly. 


Suction  12686.    Whoever,  being  a  transportation  com-  yv,,™  body 
pany  or  common  carrier  transporting,  carrying  or  accept-  not  to  b» 
ing  through  its  agents  or   employes   for  transportation  or  "'"''"""  ■ 
carriage,  the  body  of  a  deceased   person  without  an  ac- 
companying permit  issued  in  accordance  with  law,  shall  be 
fined  not  less  than  fifty  dollars  nor  more  than  two  hundred 
dollars.    (  99  V.  305  §21.) 

Section  12687.     If  a  person  died  outside  of  the  state   j^  ^^,^1,  „, 
and   the  body   is  accompanied   by   a   certificate   of   death,  curred  out  of 
burial  or  removal  or  transit  permit  issued  in  accordance     «  '*  ■ 
with  the  law  or  board  of  health  regulations  in  force  where 
the  death  occurred,  such  death  certificale,  burial,  removal 
or  transit  permit  shall  authorize  the  transportation  or  car- 
riage of  such  body  into  or  through  this  state.     (99  v.  305 

§  21.) 

Section  12693.  Whoever,  being  lawfully  possessed  of 
a  corpse  for  medical  or  surgical  study,  uses  it  for  any  other  of  c^ine. 
purpose,  removes  it  beyond  the  limits  of  this  state,  traffics 
therein,  or  transports  or  attempts  to  transport  it  by  railroad 
or  other  public  conveyance,  without  it  is  securely  enclosed 
in  a  box  or  case  suitable  for  transportation,  shall  be  im- 
prisoned in  jai!  not  more  than  one  year,    (R.  S.  Sec.  7035.) 

MISCELLANEOUS. 

Section  12785.     Whoever,  while  suffering  from  small- 
pox, cholera,  plague,  yellow  fever,  diphtheria,  membranous  ft^iSouT'dis- 
croiip  or  scarlet  fever,  wilfully  or  unlawfully  exposes  him-  *»«  "i  pi^jji 
self  in  a  street,  shop,  inn,  theater  or  other  public  place  or  proiK'rty"  " 
public  conveyance,  or,  being  in  charge  of  a  person  so  suffer- 
ing, so  exposes  such  sufferer,  or  gives,  lends,  sells,  trans- 
mits or  exposes  without  previous  disinfection  by  the  board 
of  health.  be<lding,  clothing,  rags  or  other  thing,  which  have 
been  exposed  to  infection  from  such  disease,  or  knowingly 
lets  for  hire  a  house,  room  or  part  of  a  house  in  which  a 
person  has  been  suffering  from  such  disease,  prior  to  the 
disinfection  thereof  by  the  board  of  health,  shall  be  fined 
not  more  than  one  hundred  dollars  or  imprisoned  not  more 
than  ninety  days,  or  both.     (R.  S.  Sec.  2127.) 
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Section.  12786.  A  person  violating  the  next  preced- 
"  ing  section  shall  not  be  imprisoned  for  the  first  offense,  and 
the  prosecution  shall  always  be  as  and  for  the  first  offense 
unless  the  affidavit  on  which  it  is  instituted  contains  a  con- 
trary allegation.     (R.  S.  Sec.  2127.) 

Section  12788.  Whoever,  being  an  officer,  agent  or 
employe  of  a  corporation  or  association,  directs  or  permits 
to  be  operated  during  the  months  of  November,  December, 
January,  February  and  March,  an  electric  car  other  than  a 
trail-car,  unprovided  at  the  forward  end  with  a  screen  of 
glass  or  other  material  sufficient  to  completely  protect  from 
wind  and  storm  the  motorman  or  Other  person  stationed 
there  for  guiding  and  operating  such  car,  or  fails  to  main- 
tain a  temperature  at  all  times  of  not  less  than  sixty  de- 
grees Fathrenheit  therein,  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred  dollars  for 
each  day  such  car  is  so  unprovided.  (90  v.  220  §  2 ;  98 
V.  S  §  I-) 

Cited:  Froelich  v.  Railway  Co.,  5  0.  C.  C  (N.  S.)  8,  14 
O.  C.  D.  35t);  Board  of  Education  v.  Sawyer,  7  O,  N.  P.  (N.  S.) 
401,  1ft  O.  D.  (N.  P.)  1. 

This  section  is  not  in  conflict  with  See.  26.  Art.  11.  of  the 
constitution  of  this  state,  which  provides  that  "all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation  throughout  the  state": 
nor  does  it  conflict  with  Sec.  1  of  the  fourteenth  amendinent  of 
the  constitution  of  the  United  States:     State  v.  Nelson,  52  O.  S.  88. 

The  act  of  February  9,  1906  (98  O.  L.  5),  amendatory  of 
R.  S.  3443-3,  creates  a  new  offence,  viz.,  failure  to  provide  a  heat- 
ing device  for  motormen,  without  prescribing  any  penilW  for 
such  offense,  and  it  is  therefore  inoperative  and  void,  but  the  or- 
iainal  section  sought  to  be  amended  remains  in  force:  State  v. 
Schoepf,  5  O.  N.  P.   (N.  S.)   161,  17  O.  D.   (N.  P.)   671. 

Note:     This  section  provides  a  penally. 

In  an  indictment  which  chaises  that  it  was  the  duly  of  the 
accused  to  carry  out  the  provisions  of  this  section,  it  is  not  neces- 
sary to  aver  how  or  by  whose  authority  such  duty  was  imposed: 
State  V.  Schoepf,  6  O.  N.  P.  (N.  S.)  161.  17  O.  D.   (N.  P.)  671. 


,v  Google 


OFFENCES  AGAINST  PUBLIC  PEACE. 


Diiorderl)!      codducl      upon      pUKnger       HSU.    MiKOnduet  in  iireet  car 

Section    12815.     Whoever   wilfully  disturbs,  by  dis-  r 
orderly  conduct  or  obsence  language,  or  unlawfully  inter-  = 
feres  with  the  peace  and  comfort  of  passengers  upon  a  pas-  t 
senger  train,  shall  be  fined  not  more  than  twenty-five  dollars 
or  imprisoned  not  more  than  ten  days,  or  both.     (R.  S.  Sec. 
6896a.) 

Section  12816.  Whoever,  being  requested  by  an  em-  , 
ploye  of  a  street  railroad  company  or  by  an  employe  of  > 
a  person  operating  a  street  railroad,  to  desist  from  smok- 
ing on  or  in  a  passenger  car  running  on  such  road,  fails 
forthwith  to  do  so,  or  uses  obscene,  profane  or  indecent 
language  or  engages  in  a  quarrel  on  or  in  such  car,  or,  with- 
out permission  takes  a  dog  on  or  in  such  car,  or  fails,  on 
demand,  to  pay  the  proper  fare  on  or  in  such  car,  by  de- 
livering the  money  or  a  ticket,  or  depositing  it  in  a  fare- 
box  as  required  by  such  employe,  shall  be  fined  not  more 
than  ten  dollars.  On  demand  of  such  fare,  the  person  of 
whom  demand  is  made,  may  forthwith  leave  the  car  in- 
stead of  paying  it.    (R.  S.  Sec.  6983.) 
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Section  12870.  Whoever,  being  a  president,  secre- 
tary, receiver,  accounting  officer,  servant  or  agent  of  a  rail- 
road company  or  of  a  suburban  or  interurban  electric  rail- 
'  road  company,  refuses  to  attend  before  a  lawful  board  of  ap- 
praisers and  assessors  when  required  so  to  do,  or  refuses  to 
submit  to  the  inspection  of  such  board  any  books  or  pa- 
pers of  such  company  in  his  possession,  custody  or  control, 
or  refuses  to  answer  such  questions  as  may  be  put  to  him 
by  the  board  or  upon  its  order  touching  the  business,  prop- 
erty, moneys  and  credits,  or  the  value  thereof,  of  the  com- 
pany, shall  be  fined  not  more  than  five  hundred  dollars  and 
imprisoned  in  the  county  jail  not  more  than  thirty  days. 
(R.  S.  Sec.  2773:97  V.  573  §  4.) 

Section  12871.  Whoever,  being  an  officer,  employe 
or  agent  of  an  express,  telegraph,  telephone,  sleeping  car, 
freight  line  or  equipment  company,  refuses  to  attend  before 
the  state  board  of  appraisers  and  assessors  when  required 
so  to  do,  or  refuses  to  bring  with  him  and  submit  for  the 
inspection  of  such  board,  any  books  or  papers  of  such  com- 
pany in  his  possession,  custody  or  control,  or  refuses  to 
answer  any  questions  put  to  liim  by  such  board,  or  any 
member  thereof,  touching  the  organization,  business  or 
property  of  such  company,  shall  be  fined  not  more  than  five 
hundred  dollars  or  imprisoned  in  the  county  jail  not  more 
than  thirty  days,  or  both.  (R.  S.  Sec.  2779;  91  v.  410  § 
4:92  V.  91  §4.) 

Section  12872.  Whoever,  being  an  officer,  employe 
or  agent  of  an  electric  light,  gas,  natural  gas,  pipe  line, 
water  works,  street  railroad,  suburban  or  interurban  rail- 
road, express,  telegraph,  telephone,  messenger  or  signal. 
union  depot,  railroad,  water  transportation,  or  heating  or 
cooling  company,  refuses  to  attend  before  the  state  board 
of  appraisers  and  assessors  for  laying  excise  taxes,  when 
required  so  to  do,  or  refuses  to  bring  with  him  and  submit 
for  the  inspection  of  such  board,  any  books  or  papers  of 
such  company  in  his  possession,  custody  or  control,  or  re- 
fuses to  answer  any  questions  put  to  him  by  such  board,  or 
any  member  thereof,  touching  the  organization,  business  or 
property  of  such  company,  shall  be  fined  not  more  than 
five  hundred  dollars  or  imprisoned  in  the  county  jail  not 
more  than  thirty  days,  or  both.     (R.  S.  Sec.  2780-20.X 
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I30:il-1.    Penalty   for  TioUtion. 

12SS1-2.    Forfeiture. 

Section  12924-1.  Whoever,  being  an  officer,  agent  or 
employe  of  any  public  utility,  company,  firm,  person,  co- 
partnership, corporation  or  association,  subject  to  the  pro-  ^'o^jjJn"" 
visions  of  any  law  which  the  tax  commission  of  Ohio  is 
required  to  administer,  shall  fail  or  refuse  to  fill  out  and 
return  any  blanks,  as  required  by  such  law,  or  shall  fail  or 
refuse  to  answer  any  questions  therein  propounded,  or  shall 
knowingly  or  wilfully  give  a  false  answer  to  any  such  ques- 
tion where  the  fact  inquired  of  is  within  his  knowledge,  or 
who  shall,  upon  proper  demand,  fail  or  refuse  to  exhibit  to 
such  commission  or  any  commissioner  or  any  person  duly 
authorized,  any  book,  paper,  account,  record  or  memoranda 
of  such  public  utility,  which  is  in  his  possession  or  under 
his  control,  shall  be  fined  not  more  than  one  thousand  dol- 
lars for  each  offense. 

Section  12924-2.  A  forfeiture  of  not  less  than  five  Forfdiure, 
hundred  dollars  nor  more  than  one  thousand  dollars  shall 
be  recovered  from  any  such  public  utility,  company,  firm, 
person,  co-partnership,  corporation  or  association  for  each 
violation  of  the  next  preceding  section,  when  such  officer, 
agent  or  employe  acted  in  obedience  to  the  direction,  in- 
struction or  request  of  such  public  utility,  company,  cor- 
poration or  association  or  any  general  officer  thereof. 

Section  12924-5.  Every  day  during  which  any  pub-  g^^^  ^^  , 
lie  utility,  company,  corporation,  association,  firm,  co-part-  »y»™ie 
nership,  officer,  or  individual,  subject  to  the  provisions  of 
any  law  which  the  tax  commission  of  Ohio  is  required  to 
administer,  or  any  officer,  agent  or  employe  thereof  shall 
wilfully  fail  to  observe  and  comply  with  any  order  or 
direction  of  such  commission  or  to  perform  any  duty  en- 
joined by  such  law,  shall  constitute  a  separate  and  distinct 
offense. 
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Minor  under  SECTION  12993,     Whocvcr,  having  charge  or  manage- 

'"ol'*^!*™"  ment  of  a  factory,  workshop,  business  office,  telephone  or 
employed.  telegraph  office,  restaurant,  bakery,  hotel,  apartment  house, 
mercantile  or  other  establishment,  employs  or  permits  a 
child  under  the  age  of  fourteen  years  to  work  in  or  in  con- 
nection with  such  establishment,  or  'in  the  distribution  or 
transmission  of  merchandise  or  messages,  shall  be  fined  not 
less  than  twenty-five  dollars  nor  more  than  fifty  dollars. 
(99  V.  30,  32  §  §  I,  3-) 

j^  ,^  Section  12994.     Whoever,  having  charge  or  manage- 

mSor^^lh-  ment  of  such  establishment  as  provided  in  the  next  preced- 
ing ^riffcite.  '"S  section,  employs  or  permits  a  child  between  fourteen 
and  sixteen  years  of  age  to  work  in  or  in  connection  with 
such  establishment,  or  in  the  distribution  or  transmission  of 
merchandise  or  messages,  without  first  procuring  from  the 
proper  authority  the  age  and  schooling  certificate  provided 
by  law,  shall  be  fined  not  less  than  twenty-five  dollars  nor 
more  than  fifty  dollars.     (99  v.  30  §  i.) 

Section  12995.  The  certificate  mentioned  in  the  next 
ce'rtiiftite.  preceding  section  shall  be  filed  in  the  office  of  such  establish- 
ment and  shall  be  produced  for  inspection  upon  request 
therefor  by  the  chief  or  district  inspector  of  workshops  and 
factories  or  a  truant  officer  and  shall  be  returned  forth- 
with to  the  superintendent  of  schools  or  other  person  I^allj 
issuing  it,  by  the  person  in  charge  or  manager  of  such  es- 
tablishment upon  the  termination  of  the  employment  of 
such  minor.     (99  v.  30  §  i.) 

Section  12996.  Whoever,  having  charge  or  management 
S«."dlibt  of  such  establishment,  as  provided  in  section  twelve  thou- 
hmiri  ■  day,  sand  nine  hundred  and  ninety-three,  employs  or  permits  a 
boy  under  sixteen  years  of  age  or  a  girl  under  eighteen 
years  of  age  to  work  in  or  in  connection  with  such  estab- 
lishment or  in  the  distribution  or  transmission  of  mer- 
chandise or  messages,  for  more  than  forty-eight  hours  in 
one  week,  more  than  eight  hours  in  one  day,  before  the 
hour  of  seven  o'clock  in  the  morning  or  after  the  hour  of 
six  o'clock   in   the  evening,   shall   be  fined  not  less  than 
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twenty-five  dollars  nor  more  than  fifty  dollars.     (99  v,  30, 
32  §  §  I,  3) 

The  provisions  of  this  section  making  it  an  offense  to  permh 
girls  under  eighteen  years  of  age  to  work  more  than  eight  hours 
in  one  day  in  faclories  is  a  reasonable  exercise  of  the  ponce  power 
and  is  constitutional:  Bolton  v.  State,  11  O.  C.  C.  (N.  S.)  472, 
21  O.  C.  D.  U. 

Providing  that  minor  children  under  certain  ages  shall  aot 
be  employed  at  any  work  later  than  seven  o'clock  in  the  evening 
or  earlier  than  six  o'clock  In  the  morning  is  not  an  unreasonable 
exercise  of  police  power  of  the  state  and  is  constitutional:  State 
V.  Rodefer,  5  O.  N.  P.  (N,  S.)  837. 

Section    12996-1.     Whoever,  having  charge  or  man-  f^^  ^  „jjj,t 
agement  of  a  telephone,  telegraph  or  messenger  officer  or  meBniBerB. 
company,  employs  a  boy  under  the  age  of  eighteen  years 
to  work  as  a  messenger  in  connection  with  such  office  or* 
company  before  the  hour  of  six  o'clock  in  the  morning  or 
after  the  hour  of  nine  o'clock  in  the  evening  of  any  day, 
shall  be  fined  not  less  than  twenty-five  dollars  nor  more  p„^„. 
than  fifty  dollars. 

Section  12997.     A  boy  or  girl  employed  as  provided  in  ^ini*  for 
the  next  preceding  section,  shall  be  entitled  to  not  less  than  nK«i«. 
thirty  minutes  for  meal  time  which  shall  not  be  included  as 
a  part  of  the  work  hours  of  the  day  or  week.   (99  v.  30  §  i.) 

Section  12998.     Whoever,  having  charge  or  manage-   n,^j   „,  ^e 
ment  of  an  establishment,  as  provided  in  section  twelve  kept  of 
thousand  nine  hundred  and  ninety-three,  or  his  agent,  fails  ^l,"^,  ™' 
to  keep  a  correct  record  containing  the  name,  birthplace, 
date  of  birth  and  place  of  residence  of  each  boy  between 
fourteen  and  sixteen  years  of  age  and  each  girl  between 
fourteen  and  eighteen  years  of  age,  or  fails  to  post  in  a 
conspicuous  place  in  each   room   where  such  boy  or  girl 
works,  a  printed  notice  stating  the  maximum  number  of 
work  hours  for  each  day  and  week,  shall  be  fined  not  less 
than  twenty-five  dollars  nor  more  than  fifty  dollars.     (99  v. 
30.  32  §  §  I.  3) 

Section  12999.    The  notice  provided  in  the  next  pre-  f~^^.^f  inmec. 
ceding  section  shall  be  formulated  by  the  chief  inspector  of  tor  (bail 
workshops  and  factories,  approved  by  the  attorney-general  *"  ""'■ 
and  furnished  by  such  inspector  upon  application  therefor. 
(99  V.  30  §  I.) 

Section  13000.  Failure  to  produce  for  lawful  inspec-  c«iifiate.u 
tion  the  age  and  schooling  certificate  as  provided  by  law,  or  j^j^tM?^* 
the  record  as  provided  in  section  twelve  thousand  nine  hun- 
dred and  ninety-eight,  shall  be  prima  facie  evidence  of  the 
illegal  employment  or  service  of  the  child  whose  certificate 
is  not  so  produced  or  whose  record  is  not  so  correctly 
kept.     (99  V.  30  §  I.) 
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Section  13069.  Whoever  contracts  to  have  or  give  to 
himself  or  another  the  option  to  sell  or  buy  at  a  future  time 
grain  or  another  commodity,  or  stcx:k  of  a  railroad  or  other 
company,  or  forestalls  the  market  by  spreading  false  ru- 
"mors  to  influence  the  price  of  commodities  therein,  or  "cor- 
ners" the  market  for  any  of  such  commoditie.s  or  attempts 
to  do  so,  shall  be  fined  not  less  than  twenty  dollars  nor  more 
than  five  hundred  dollars  or  imprisoned  in  jail  not  more 
than  six  months,  or  both.  (R.  S,  Sec.  6934a.) 
For  decisions,  see  13070. 

Section  13070.  All  contracts  made  in  violation  of  the 
next  preceding  section  shall  be  void,  but  the  provisions  of 
such  section  shall  only  apply  lo  contracts  where  the  intent 
of  the  parties  thereto  is  that  there  shall  not  be  a  delivery  of 
the  commodity  sold,  but  only  a  payment  of  differences  by 
the  parties  losing  upon  the  rise  or  fall  of  the  market.  (R. 
S.  Sec.  6934a.) 

For  statute  relating  to  gaming  contracts,  see  G.  C,  596S,  et 
seq. 

See  note  under  G.   C.   13081. 

Contracts  for  the  sale  of  commodities  on  margins  to  be  set- 
tled at  some  time  in  the  future  by  paying  the  difference  in  the 
market  value  of  the  commodity  berween  the  date  of  the  contract 
and  the  dale  of  delivery,  without  anv  actual  delivery,  are  void: 
Kahn  v.  Walton,  i6  0.  S.  195;  Lester  'v,  Buel,  49  O.  S.  MO;  Brad- 
ley V.  Telegraph  Co.,  8  Dec.  Rep,  TOT,  9  Bull.  223;  Pickering  t. 
Chase,  7  Dec.  Rep.  156,  1  Bull,  186. 

The  parties  to  a  gambling  contract  are  particeps  criminis  to 
the  wager  and  either  may  recover  from  the  other  under  G.  C 
SnOC :     Lester  v.  Buel,  10  O.  S.  240. 

An  assignment  of  hfe  insurance  policies  by  a  loser  in  bucket 
shop  transactions  to  the  winner  is  a  nullity:  Wachtel  v.  Canip- 
bell,  Seinsheimcr  v.  Wachtel.  7  O.  N.  P.  nttl.  9  O.  D.  (N.  P.)  r.72. 

The  ncKOtiahle  instruments  act  docs  not  by  implication  repeal 
this  section,  and  a  note  given  in  settlement  of  such  a  contract  is 
not  enforcihle  even  in  the  hands  of  an  innocent  holder:  Bank  v. 
Somers,   !1  O-   \.   P.    (N.   S.)   481. 

Where  A,  a  citizen  of  Ohio,  ir  settling  claims  for  money  lost 
in  grain  speculation  in  Chicago,  reorganized  a  railroad  company 
and  attempted  to  issue  stoe}c  and  l>onds  therefor  in  an  amount 
greatly  in  excess  of  its  value,  no  money  payments  being  made,  it 
is  not  a  gambling  transaction  between  the  partici:  Lloyd  v.  Preston, 
146  U.  S.  680,.  7  O.  F.  D.,  370. 

One  who  loses  money  in  a  bucket  shop  has  no  lien  upon  the 
premises  where  the  business  is  carried  on  until  he  brings  a  suit 
and  siibjcct.i  the  premises  to  the  lien  of  his  judgment:  General 
Code  59(1,  giving  a  lien  upon  the  premises,  applies  only  to  money 
lost  at  gambling;    Sanders  v.  Penney,  79  O,  S.  221. 
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Section    13086.     Whoever,    with    intent    to   defraud,  Forgjug  or, 
counterfeits,  forges  or  alters  a  ticket,  check,  order,  coupon,  jJ^Ynii"""- 
receipt  for  fare  or  pass,  printed,  written,  Hthographed  or  bridge  tickeis, 
engraved,  issued  by  a  company  authorized  to  run  or  operate  '  "^ 
a  railroad  or  street  railroad  within  this  state,  or  by  a  toll- 
bridge  company  authorized  to  build  or  maintain  a  toll-bridge 
over  the  Ohio  river  or  across  a  river  in  this  state,  or  by 
the  owner,  agent,  lessee,  manager  or  keeper  of  such  rail- 
road or  bridge,  and  designed  to  entitle  the  holder  thereof  to 
ride  on  the  cars  of  such  road  or  pass  over  such  bridge,  or 
knowingly  has  in  his  possession,  utters,  publishes  or  puts  in 
circulation,  such  counterfeit,  forged  or  altered  ticket,  check, 
order,  coupon,  receipt  for  fare  or  pass  with  intent  to  de- 
fraud, shall  be  fined  not  more  than  five  hundred  dollars  or 
imprisoned  not  more  than  six  months,  or  both.  {R.  S.  Sec. 
7093- ) 

When  a  demurrer  to  an  indictment  for  altering  the  date  o£  a 
railroad  ticket  is  sustained  and  the  deft^ndant  discharged  by  the 
court  of  common  pleas,  circuit  court,  under  G.  C.  13751  has  no 
jurisdiction  on  a  petition  in  error  filed  in  behalf  of  the  state,  to 
review  the  action  of  the  court  of  common  pleas  in  sustaining 
the   demurrer:     State   v.   Simmons,  49   O.   S.   305. 

Section  13087.  Whoever,  for  the  purpose  of  restor-  stBtoriog  can- 
ing to  its  original  appearance  or  to  its  nominal  value,  in  =«2«'  check., 
whole  or  in  part,  at  the  time  it  was  issued,  removes,  con- 
ceals, fills  up  or  obliterates  the  cuts,  marks,  punch-holes  or 
other  evidence  of  cancellation  from  or  in  a  ticket,  check, 
order,  coupon,  receipt  for  fare  or  pass,  which  had  therefore 
been  wholly  or  partly  canceled,  and  was  issued  by  a  rail- 
road, street  railroad  or  toll-bridge  company,  or  owner, 
lessee,  agent,  manager  thereof  or  kee])er  of  such  bridge,  de- 
signed to  entitle  the  holder  to  ride  on  the  cars  of  such  rail- 
road or  to  pass  over  the  bridge  of  such  company,  with 
intent  to  dispose  of  or  circulate  it  or  to  defraud,  or  has  in 
his  possession,  offers  for  sale,  or  offers  in  payment  of  fare 
on  such  road  or  bridge,  such  ticket,  check,  order,  coupon 
or  pass,  knowing  it  to  have  been  restored,  in  whole  or  in 
part,  or  to  have  been  canceled  or  knowingly  sells,  offers  for 
sale  or  uses,  a  ticket,  coupon,  receipt  or  pass  so  issued, 
which  should  have  been  canceled,  or.  being  a  conductor  of 
such  company  or  keeper  of  such  bridge,  purposely  fails  to 
cancel  a  ticket,  receipt,  pass  or  coupon  so  issued,  which  he 
has  taken  up  or  should  take  up  or  cancel,  or  trades,  traffics, 
deals  in  or  uses  a  ticket,  coupon,  pass  or  receipt  which 
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should  have  been  taken  up  or  canceled,  shall  be  fined  not 
more  than  five  hundred  dollars  or  imprisoned  not  more  than 
six  months,  or  both.     (R,  S.  Sec,  7094,) 
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13IS0.    Wrongful    uk    of    material    pun 

a.    ^n^nccT   to  'maliE    meaiuremcnu, 

Section  13115.  Whoever,  with  intent  to  defraud,  ex-  Faiw  w  a 
ecutes  and  delivers  a  false  or  fictitious  bill  of  lading,  re-  S^Xj'^n 
ceipt,  schedule,  invoice  Or  other  written  instrument  to  the  "jtet  «■' 
purport  or  effect  thai  property  usually  transported  by  car- 
riers had  been  or  was  held,  delivered,  received  or  deposited 
on  board  of  a  steamboat  or  watercraft  navigating  the  waters 
in  or  bordering  upon  this  state,  or  at  the  freight  office,  de- 
pot, station  or  other  place  designated  or  used  by  a  railroad 
company  or  other  common  carrier  for  the  reception  of  such 
property,  when  such  property  was  not  held  or  had  not  been 
delivered,  received  or  deposited  on  board  such  steamboat  or 
olher  watercraft,  or  at  such  place,  at  the  time  such  written 
instrument  was' made  and  delivered,  or  indorses,  assies, 
transfers  or  puts  off  such  false  or  fictitious  bill  of  lading, 
receipt,  invoice,  schedule  or  other  written  instrument  or  at- 
tempts so  to  do,  knowing  it  to  be  such,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  year  nor  more  than 
four  years.     (R.  S.  Sec.  7085.) 

Section    13117.     Whoever,   with   intent   to   defraud,   i.hiIiw  m 
executes  and  delivers  a   false  or  fictitious  warehouse  re-  Ste  »«» 
ceipt,  acknowledgement,  or  other  instrument  of  writing,  to  home  na 
the  purport  and  effect  that  a  person  held  or  had  received  in 
store,  or  held  or  had  received  in  a  warehouse,  or  in  another 
place,  or  held  or  had  received  into  possession,  custody,  or 
control,  goods,  wares,  or  merchandise,  when  such  goods, 
wares,  or  merchandise  were  not  held,  or  had  not  been  re- 
ceived, in  good  faith,  by  such  person;  or,  whoever  indorses, 
assigns,  transfers,  or  delivers,  or  attempts  to  indorse,  trans- 
fer, or  deliver  to  a  person,  such  false  or  fictitious  ware- 
house receipt,  acknowledgement,  or  instrument  of  writing, 
knowing  it  to  be  such,  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  one  year  nor  more  than  three  years.    (R, 
S.  Sec.  7086.) 

:    of    warehouse   receipts,    see    G.    C.   8467, 
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Uuptlcatc  r« 
ceipt   to  be 


Section  13118.  Whoever,  being  a  warehouseman,  his 
officer,  agent  or  servant,  issues  or  aids  in  issuing  a  receipt 
knowing  that  the-^oods  for  which  such  receipt  is  issued 
have  not  been  received  by  such  warehouseman  or  are  not 
under  his  actual  control  at  the  time  of  issuing  such  receipt, 
shall  be  fined  not  more  than  five  thousand  dollars  or  im- 
prisoned in  the  penitentiary  not  more  than  five  years,  or 
both,  for  each  offense.     (99  v.  410  §  50.) 

Section  131 19.  Whoever,  being  a  warehouseman,  his 
officer,  agent  or  servant,  fradulentiy  issues  or  aids  in 
fraudulently  issuing  a  receipt  for  goods,  knowing  that  it 
contains  a  false  statement,  shall  be  fined  not  more  than  one 
thousand  dollars  or  imprisoned  in  the  penitentiary  not  more 
than  one  year,  or  both,  for  each  offense.     (99  v.  410  §  51.) 

Section  13120.  Whoever,  being  a  warehouseman,  his 
officer,  agent  or  servant,  issues  or  aids  in  issuing  a  duplicate 
or  additional  negotible  receipt  for  goods  knowing  that  a 
former  negotiable  receipt  for  such  gocids  or  a  part  thereof 
is  outstanding  and  uncancelled,  without  distinctly  placing 
on  the  face  thereof  the  word  "duplicate,"  except  in  the 
case  of  a  losi  or  destroyed  receipt  after  proceedings  are  had 
as  provided  by  law,  shall  be  fined  not  more  than  five  thou- 
sand dollars  or  imprisoned  in  the  penitentiary  not  more 
than  five  years,  or  both,  for  each  offense.    (99  v.  410  §  ^2. ) 

Section  13121.  Whoever,  being  a  warehouseman 
knowing  he  is  the  owner,  solely,  jointly  or  in  common  with 
others,  nf  goods  deposited  with  or  held  by  him,  his  officer, 
agent  or  servant,  issues  nr  aids  in  issning  a  negotiable  re- 
ceipt for  .such  goods  which  does  not  state  such  ownership. 
shall  be  fined  not  more  than  one  thou.sand  dollars  or  im- 
prisoned not  more  than  one  year,  or  both,  for  each  offense. 
(99  V.  411  §  53.) 

Section  13122.  Whoever,  being  a  warehouseman,  his 
officer,  agent  or  servant,  delivers  goods  out  of  his  posses- 
sion knowing  that  a  negotiable  receipt,  the  negotiation  of 
which  would  transfer  the  right  to  the  possession  of  such 
goods,  is  outstanding  and  uncancelled  without  obtaining 
posession  of  such  receipt  at  or  before  such  delivery,  except 
when  such  receipt  is  lost  or  destroyed  and  proceedings  had 
according  (o  law  or  the  goods  for  which  such  receipt  was 
given  have  been  lawfully  sold  to  safisfv  such  warehouse- 
man's lien  or  have  been  lawfully  sold  or  disposed  of  because 
of  their  perishable  or  hazardons  nature,  shall  be  fined  not 
more  than  one  thousand  dollars  or  imprisoned  not  more 
than  one  year,  or  both,  for  each  offense.     (99  v.  411  §  54.) 


iaiing  SECTION  13123.     Whocvcr  dcposils  goods  with  a  warc- 

*tii  houseman  to  which  he  has  no  title  or  upon  which  there  is  a 

■e.  lien  or  mortgage  and   takes  therefor  a  negotiable  receipt 

which  he  negotiates  for  value  with  intent  to  deceive  and 
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without  disclosing  his  want  of  title  or  the  existence  of  such 
lien  or  mortgage,  shall  be  fined  not  more  than  one  thousand 
dollars  or  imprisoned  in  the  penitentiary  not  more  than  one 
year,  or  both,  for  each  offense.     (99  v.  411  §  55.)   . 

"  Section  13124.  In  the  next  six  preceding  sections,  MMntnj  of 
the  following  words  shall  mean:  "warehouseman,  a  person  word*. 
lawfully  engaged  in  the  business  of  storing  goods  for  profit; 
"receipt,"  a  warehouse  receipt;  "goods,"  chatties  or  mer- 
chandise in  storage  or  which  have  been  or  are  about  to  be 
stored ;  and  "owner"  does  not  include  mortgage  or  pledgee, 
(99  V.  41 1  §58.) 

Section    13127.     Whoever,    with    intent   to    defraud.   Miking  o. 
constructs  or  uses  a  false  meter  for  measuring  and  regis-  ^"^^J" 
tering  the  gas  consumed  under  a  contract  with  a  gas  com- 
pany, shall  be  fined  not  more  than  five  hundred  dollars  or 
imprisoned  not  more  than   thirty  days,  or  both.      (R.   S. 
Sec,  7071.) 

Section  13143.  Whoever,  being  a  person  in  whose  Fraud,  of 
name  property  has  been  shipped  or  delivered  for  shipment  l^^enl 
to  a  warehouse  keeper,  factor  or  agent,  receives  from  the 
consignee  thereof  an  advancement  thereon  of  money  or 
negotiable  security,  and,  with  intent  to  defraud  and  without 
consent  of  such  consignee,  disposes  of  such  property  other- 
wise than  as  agreed  with  the  consignee  at  the  time  of  such 
advancement,  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  year  nor  more  than  three  years.  This  section 
shall  not  extend  to  a  person  paying  or  offering  to  pay  to 
such  consignee  such  advancement  before  disposing  of  such 
property.     (R.  S.  Sec.  7087.) 

Section  13144.  Whoever,  with  intent  to  defraud  and  scndjns  in- 
to obtain  property  of  value,  writes,  prints  or  sends  to  an-  {[(."J^n^^inj" 
other  the  whole  or  part  of  a  letter,  telegram  or  other  instru- 
ment, if  the  value  of  the  property  intended  to  be  obtained 
is  thirty-five  dollars  or  more,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  year  nor  more  than  five 
years,  or,  if  less  than  that  sum,  shall  be  fined  not  more  than 
fifty  dollars  or  imprisoned  not  less  than  ten  days  nor_ 
more  than  sixty  days,  or  both.    R,  S.  Sec.  7088.) 

Cited:  State  v.  Perrin,  9  0.  N.  P.  (N.  S.)  97,  20  O.  D. 
CN.  P.)   1. 

A  pamphlet  which  is  a  mere  advertisement  or  commendatory 
circular,  while  not  an  "iustniraent,"  in  the  legal  and  technical 
meaning  of  thai  word,  yet  Falls  within  that  term  as  used  in  this 
section,  making  unlawful  the  sending  of  any  "letter,  tcleg^tn  or 
other  instrument":  State  v,  Gibhs,  9  O.  N.  P.  (N.  S.>  129,  20 
O.  D.   (N.  P.)  1. 

In  order  to  make  a  good  indictment  under  this  section,  it  is 
necessary  to  set  forth  the  fact  that  the  instrument  was  written 
partly  or  wholly  by  the  defendant,  and  to  set  forth  the  instru- 
ment, or  the  parts  30  written,  and  allege  that  it  was  done  with  the 
intent  to  obtain  something  of  value,  and  with  the  intent  to  de- 
fraud: St.ite  V.  Hoffman.  1  O.  N.  P.  890,  2  O.  D.  (N.  P.)  206. 
53    B.  OP  P.  3. 
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3  not  sufficient  that  a  count  contains  all  that  there  ii 


the  statute,  btM  it  must  contain  averments  goine  to  show  that  the 
"instrument"  is  one  calculated  to  mislead:  State  v,  Gibbs,  9 
O.  N.  P.  (N.  S.)  129.  20  O.  D.  (N.  P.)  J, 

An    indictment   against   one   for   sending   a   telegram    in  the 
name  of  another  with  intent  to  defraud,  must,  as  against  a  per- 
son other  than  a  telegraph  operator,  show  that  the  person  knbw- 
,  ingly   sent   a    dispatch   not   authorized   by   the   one   whose   name  is 

signed:  Jacoby  v.  State  (6  Dec.  Rep.  705),  7  Am.  L.  Rec.  477, 
3  Bull,   1145. 

Selling  bimdi,  SECTION   13151.     Whoever,  being  an  cJficer,  agent  or 

certificiwB,  '  representative  of  a  corporation,  partnership  or  association, 
JSiiie/'nM"'™'  Other  than  a  building  and  loan  company,  engaged  in  placing 
with'''ia?  °^  selHng  certificates,  bonds,  debentures  or  other  investment 
securities  on  the  partial  payment  or  installment  plan,  or  of 
an  investment  guarantee  company  doing  business  on  the 
service  dividend  plan,  attempts  to  place  or  sell  certificates 
or  other  investment  securties  or  transact  business  in  the 
name  or  on  behalf  thereof,  when  such  company,  partner- 
ship, association  or  guarantee  company  has  failed  or  refuse 
to  comply  with  any  provision  of  law  or  to  file  with  the 
supervisor  of  bond  investment  companies  the  statement  or 
report  required  lo  be  filed  by  law,  shall  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dol- 
lars or  imprisoned  in  the  county  jail  not  less  than  thirty 
days  nor  more  than  six  months,  or  both.    {94  v.  150  §  9.) 

This  section  applies  only  to  the  companies  designated  therein 
and  has  no  application  to  companies  authorized  to  be  incorpo- 
rated under  R.  S.  3799  (repealed,  99  v,  296) ;  so  that  a  violation 
of  R.  S,  3797,  would  not  be  criminal  and  would  not  render  the 
companies  and  its  agents  subject  to  the  penalties  prescribed  in 
this  section:    Bank  Co.  v.  Miller,  1  O.  C.  C.   (N.  S.)  569,  14  O.  C. 


Section  13175.  Whoever  knowingly  makes  or  pub- 
lishes, or  permits  or  causes  to  be  made  or  published,  a  book. 
prospectus,  notice,  report,  statement,  exhibit  or  other  pub- 
lication of  or  concerning  the  affairs,  financial  condition  or 
property  of  a  corporation,  joint  stock  association,  co-part- 
nership or  individual,  containing  a  statement  which  is  false 
or  wilfully  exaggerated  and  intended  to  deceive  any  person 
as  to  tiie  real  value  of  any  shares,  bonds  or  property  or 
part  thereof,  of  said  corporation,  joint  stock  association,  co- 
partnership or  individual,  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  ten  thousand  dollars  or  im- 
prisoned in  the  penitentiary  not  less  than  one  year  nor  more 
than  five  year.^,  or  both.     {99  v.  336.) 


relating  lo 


Section  13 180,  Whoever,  being  an  owner,  contractor 
or  sub-contractor,  with  intent  to  defraud  in  purchasing  ma- 
terials on  credit,  represents  that  they  are  to  be  used  in  a 
designated  building  or  other  improvement,  and  thereafter 
uses  or  causes  them  to  be  used  in  the  construction  of  a 
building  or  improvement  other  than  that  designated,  without 
the  written  consent  of  the  person  of  whom  such  niaterials 
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were  purchased,  shall  be  fined  not  more  than  five  hundred 
dollars.     (R.  S.  Sec.  3184c.) 

Section   13181.     Whoever,  being  a  civil  engineer  or   Engineer  10 
assistant  engineer,  whose  duty  it  is  to  ascertain  from  actual  "^^eM?* 
measurement  quantities  on  which  final  estimates  are  to  be  e«innte«,'  «c. 
made,  knowingly  gives  other  than  the  true  quantities,  with 
intent  to  defraud  the  construction  company,  contractor,  sub- 
contractor, laborer  or  person  fumisliing  supplies  or  ma- 
terial, if  the  amoimt  of  the  discrepancy  at  the  contract  price 
exceeds  thirty-five  dollars,  shall  be  fined  not  less  than  the 
amount  at  contract  price  of  all  work  done  or  material  fur- 
nished and  not  included  in  his  final  estimates  or  imprisoned 
in  the  penitentiary  not  less  than  one  year  nor  more  than  five 
years.     (86  v.  121  §  5.) 

Cited:    Shaw  v.  Railway  Co.,  8  O.  L.  R.  4b. 
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LIQUORS. 


I31M.    Drinking  intoiiunU  (board   traina. 

Section  13196.  Whoever  drinks  whiskey,  beer,  ale  or 
other  intoxicating  beverage  while  aboard  an  en^ne  or  car 
propelled  by  steam  or  electricity,  except  in  a  dining,  cafe  or 
other  car  with  buiTet  or  cafe  attachment,  shall  be  fined 
not  less  than  five  dollars  nor  more  than  one  hundred  dol- 
lars for  each  offense.     (99  v.  12,  13  §  §  i,  2.) 
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IT-       1SS7).    Trtniporting  ■   hOK  v<d>   eholcn. 
I    13174.    Impoitiag  uttlc   inth    Sptnuh    fent 

Section     13370.     Whoever,    during    the    months    of  Brimjag  at- 
March,  April,  May,  June,  July,  August,  September  and  Oc-  ^^S'lem" 
tober,  brings  or  causes  to  be  brought  or  driven  into  this  or  ■J|>^> 
state,  cattle  wintered  in  the  states  of  Florida,  South  Caro-  tauin  inm. 
lina.  North  Carolina,  Oklahoma,  Georgia,  Alabama,  Missis- 
sippi, Louisiana,  Tennessee,  Arkansas  or  Texas,  or  causes 
them  to  be  driven  or  conveyed  otherwise  than  is  specified  in 
the  next  succeeding  section,  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars  and  be 
liable  for  all  damages  that  may  be  occasioned  by  the  infec- 
tion of  other  cattle  with  "Texas   fever"  therefrom.     (85 
V.  83  §§1,3.) 

For  a  discussion  of  civil  liability  of  a  Stockyard  Co.,  invol- 
ving a  construction  of  this  section,  see  Neal  v.  Stockyard  Co., 
1  O.  C.  C.  (N.  S.)  13,  15  O.  C.  D.  299  (reversing  Neal  v.  Stoci- 
yard  Co.,  12  O.  D.   (N.   P.)   540. 

This  section  and  similar  sections  apply  to  any  person,  owner, 
agent  or  servant,  or  corporation,  whether  railroad,  atockvard,  or 
otlier  cotm)any,  bringing,  or  causing  to  be  brought  into  Uie  state 
any  forbidden  cattle:  Neal  v.  Stockyard  Co.,  12  O.  D.  (N.  Pj 
540  (reversed  on  other  grounds,  Neal  v.  Stocl^rd  Co.,  1  O.  C  C. 
(N.  S.)  13,  16  O.  C.  D.  299). 

Quare,  wether  scienter,  is  material  in  a  case  where  fortndden 
cattle  are  brought  into  the  state:  Neat  v.  Stockyard  Co,  12  O.  D. 
(N.  P.)  540  (reversed  on  other  grounds,  Neal  v,  Stodmidt  Co, 
1  O.  C.  C.  (N.  S.)   13,  15  O.  C.  D.  299.) 

Section  13371.  Whoever,  being  a  transportation  com-  unloading  a^ 
pany  ctmveying  into  or  through  this  state,  or  a  stock  yard  SL'moSS^ 
company  receiving  cattle  specified  in  the  next  preceding  sec-  foAidden.  - 
tion,  during  the  months  therein  named,  unloads  them  in  this 
state  for  other  purpose  than  to  be  fed,  watered  or  im- 
mediately slaughtered  in  yards  and  premises,  especially  pro- 
vided for  that  purpose,  located  and  arranged  in  conformity 
to  the  rules  prescribed  by  the  board  of  live  stock  commis- 
sioners, or  permits  northern  cattle  to  enter  therein  or  fails 
to  disinfect  the  cars  and  quarters  used  in  such  transporta- 
tion in  conformity  to  the  rules  of  such  board,  or  fails  to  re- 
quire a  statement  to  be  made  in  each  shipping  bill  showing 
in  what  state  or  territory  the  cattle  were  wmtered,  or  to 
leave  at  the  office  of  such  company  nearest  the  point  where 
such  battle  were  unloaded  a  copy  of  such  statemeiit  for 
public  inspection,  shall  be  fined  not  more  than  five  hundred 
dollars.     (88  V.  352  §  7468-37:85  V.  24  §4.) 

(eS7)  Dintiz.nnvGOO^Ie 
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SECTIO^f  13372.  Upon  the  rwjucst  of  the  board  of  live 
stock  commissioners,  the  prosecuting  attorney  of  a  county, 
in  which  suit  is  brought,  shall  prosecute  an  action  for  the 
violation  of  the  provisions  of  the  next  two  preceding  sec- 
tions and  the  rules  and  regulations  of  the  board  of  live  stock 
commissioners.  Proceedings  against  a  railway  company  un- 
der such  sections  may  be  had  in  any  county  through  which 
a  portion  of  such  company's  road  passes  or  in  which  its 
principal  office  is  situated  ^  and  process  may  be  served  by 
leaving  a  copy  at  the  office  of  such  company  within  such 
county.    (88  v.  353  §  7468-40.) 

Section  13373.  Whoever  transports  a  hog  within 
this  state,  infected  with  cholera,  shall  be  fined  not  more 
than  five  hundred  dollars  or  imprisoned  in  jail  not  more 
than  six  months,  or  both,  and  be  liable  for  all  damages  re- 
sulting from  such  disease  thereby.  This  section  shall  not 
affect  common  carriers  or  their  employes,  (92  v.  388 
§§  1.2,3.) 

Section  13374.  Whoever,  except  common  carriers 
not  the  owners  of  cattle  transported  by  them,  brings  into 
this  state  cattle  infected  with  the  disease  commonly  known 
as  the  "Texas  fever"  or  "Spanish  fever"  or  cattle  liable  to 
infect  others  therewith,  shall  be  fined  not  less  than  fifty  dol- 
lars nor  more  than  five  hundred  dollars.    (R.  S.  Sec.  7003.) 

See  note  under  G.  C  13870, 
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Section    13402.    Whoever   wilfully  and  maliciously  u.ii.irfniir  ii 
cuts,  breaks,  taps  or  makes  connection  with  a  telegraph  or  ^'"i^ 
telephone  wire  or  reads  or  copies  in  an  unauthorized  man-  ideit«ph  or 
ner,  a  telegraphic  message  or  communication  from  or  upon  SaSge*. 
a  telegraph  or  telephone  line,  wire  or  cable,  so  unlawfully 
cut  or  tapped,  or  makes  unauthorized  use  thereof,  or  wil- 
fully and  maliciously  prevents,  obstructs  or  delays  the  send- 
ing, conveyance  or  delivery  of  an   authorized  telegraphic 
message  or  communication  by  or  through  a  line,  cable  or 
wire,  under  the  control  of  a  telegraph  or  telephone  company, 
shall  be  fined  not  less  than  fifty  dollars  nor  more  than  one 
thousand  dollars  or  imprisoned  not  less  than  one  year  nor 
more  than  three  years,  or  both.     (R.  S.  Sec.  3467a.) 


Section   13415.     Whoever,  directly  or  indirectly,  acts  Actini  m 
as  agent,  or  transacts  any  business  on  account  of  or  for  ^"JiiSfn' 
the  benefit  of  an  express,  telegraph,  telephone  or  insurance  f^'V"", '" 
company,  against  which  taxes  have  been  assessed  in  any  tue^ 
county  in  this  state  and   remain  unpaid  for  twenty  days 
after  the  time  provided  by  law  for  the  payment  thereof, 
shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars  or  imprisoned  in  the  county  jail 
and  fed  on  bread  and  water  only  not  more  than  thirty  daj'fe, 
or  both.     The  payment  of  such  unpaid  tax  by  an  agent  or 
other  person,  shall  not  be  a  violation  of  this  section.      (R, 
S.  Sec.  2843.) 


Section  13418.     Whoever,  being  a  company  organized  vEohti™ 
under  the  laws  of  this  state  for  (he  special  purpose  of  in-  ««"«! 
surin^  against  accidental  personal  injury  and  loss  of  life  ^^,  " 
sustained  while  traveling  by  railroad,  steamboat  or  other  ibereof. 
mode  of  conveyance,  against  accidental  personal  injury  and 
loss  of  life  sustained  by  accident  of  every  description,  and 
against  expenses  and  loss  of  time  Occasioned  by  injury  or 
sickness,  and  on  such  terms  and  conditions,  and  for  such 
periods  of  time,  and  confined  to  such  countries  and  lo- 
calities, and  to  such  persons  as  from  time  to  time,  may  be 
provided  in  the  by-laws  of  such  company,  or  any  officer 
thereof  violating  any  provision  of  law  relating  to  such  com- 
pany, shall  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  one  thousand  dollars  or  imprisoned  in  the  county 
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jail  where  suth  officer  resides,  not  less  than  thirty  days  nor 
more  than  one  year  or  both.     (R.  S.  Sec.  36301.) 

DtTDi^w  Section    13419.     Whoever,   bein^   connected    with   a 

td^iunS  telephone  company,  incorporated  or  unincorporated,  operat- 
^utnio-  j  ^  telephone  line,  or  engaged  in  the  business  of  trans- 
mitting to,  from,  throt^h  or  in  this  state,  telephone  mes- 
sages, in  any  capacity,  wilfully  divulges  a  private  telephone 
message,  or  the  nature  of  such  message,  or  a  private  con- 
versation between  persons  communicating  over  the  wires  of 
such  company,  or  wilfully  delays  the  transmission  of  a  tele- 
phonic message  or  communication,  with  intent  to  injure,  de- 
ceive or  defraud  the  sender  or  receiver  thereof  or  any  other 
person,  or  any  such  telephone  company,  or  to  benefit  him- 
self or  any  other  person,  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars  and 
imprisoned  in  the  county  jail  not  less  than  thirty  days  nor 
more  than  three  months.     (100  v.  10.) 

Action  13420.     Whoever,  being  the  agent  of  a  rail- 
inii^  road  company,  knowingly  diverts  or  permits  freight  under 

his  control  to.be  diverted  from  the  railroad  or  railroads  over 
which- it  is  ordered  to  be  conveyed  by  the  shipper  thereof, 
shall  be  fined  not  more  than  one  hundred  dollars  or  impris- 
oned in  the  county  jail  not  more  than  thirty  dayS,  or 
both.     (R.  S.  Sec.  3370.) 

Section  13421.  Whoever  obstructs  or  incumbers,  by 
fences,  buildings,  structures  or  otherwise,  a  public  ground, 
highway,  street  or  alley  of  a  municipal  corporation,  shall 
be  fined  not  more  than  five  hundred  dollars.  (R.  S.  Sec. 
6921.) 

I.    Obstructions.  2.    Other  obstrortions- 

A.  Of  HSghway.  C.    Private  nuisance. 
.              I.    By  railroad.                  II.    Statute  of  limitations. 

2.    Other  otwtruclions.      III.    Indictment. 

B.  Of  street  or  alleys.  IV.    Abatement. 
1.    By  railroad. 

I.    Obstkuctions. 
A.    Of  highway. 

1.  By  railroad.  By  G.  C.  7473,  township  trustees  are  author- 
iied  to  recover  damages  from  a  railroad  company  for  obstructions 
to  the  public  highway.  • 

Wrongfully  laying  railroad  tracks  on  a  public  highway  is  a 
nuisance  for  which  the  county  commissioners  may  recover  damages: 
Lawrence  By.  v.  Commissioners,  35  O.  S.  1. 

Where  a  railroad  company  places  its  track  in  a  public  highway 
without  having  acquired  the  right  to  do  so,  an  owner  of  atnitting 
lands  having  the  fee  in  the  highway  may  compel  appropriations: 
Railroad  Co.  v,  Williams.  35  0.  S.  168.  . 

An  abutment  for  an  overhead  crossinii  erected  by  a  railway 
company  on  a  public  highway  is  a  nuisance,  even  though  the  com- 
pany is  authorized  to  construct  its  road  across  the  highway;  the 
statute  of  limitations  is  not  an  available  defence  to  an  action  tH-oi^t 
by  the  county  commissioners  under  G.  C.  2424 :  Little  Miami  Ry.  v. 
Commissioners,  31  O.  S.  SUS.    ' 

2.  Other  obstructions.  By  G.  C.  2408  and  2424,  comity  com- 
missioners are  not  authorized  to  recover  damages  for  obstructions 
to  the  public  highway.  .  -  , 
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This  section  does  not  punish  as  a  nuisance  every  excavation 
in  a  public  highway :    Railroad  Co.  v.  Morey,  47  0.  S.  207. 

A  person  owning  lands  through  which  a  piAlic  road  passes,  who 
gives  his  assent  to  the  cutting  down  of  a  tree  standing  thereon 
within  a  few  feet  of  the  traveled  track,  is  guilty  of  obstructing  the 
highway,  if  the  tree  falls  within  the  road  and  is  suffered  to  remain 
therein  to  the  hindrance  or  inconvenience  of  travelers:  Nagle  v. 
Brown,  37  O.  S.  7. 

An  unhridged  or  insufficiently  bridged  mill  race  which  cuts 
across  a  public  road  is  a  nuisance,  and  by  32  of  the  act  of  March  1, 
1868  (S.  4  S.  669),  the  township  trustees  were  authorized  to  bring 
an  action  to  recover  the  statutorv  penalty:  Bunon  v.  Tuttle,  30 
O..S.  62. 

B.  Of  street  or  alley. 

1.  By  railroad.  Unlawfully  laying  railroad  tracks  in  the 
streets  of  a  city  is  a  public  nuisance,  and  the  statute  of  limitations 
does  not  run  in  its  favor:  Horstman  v.  Street  Ry.  Co.,  1  O.  N.  P. 
<N.  S.)  25.  13  O.  D.  (N.  P.)  670. 

Where  a  railroad  company,  authorized  to  lay  tracks  in  a  street, 
SO  obstructs  the  drainage  provided  for  the  street  that  accumu- 
lated rain  water  floods  the  cellars  of  abutting  owner,  it  is  a 
nuisance:    Zanesville  v.  Fannan,  53  O.  S.  605. 

2.  Other  obstructions.  This  section  makes  the  obstruction  of 
a  street  criminal,  but  does  not  deline  an  obstruction  so  as  to  include 
an  electric  sign  fourteen  feet  above  the  sidewalk :  Reese  v.  Cleve- 
land. 5  O.  N.  P.  (N.  S.)  193,  18  O.  D.  (N.  P.)  12. 

Wires  strung  by  virtue  of  a  license  are  not  a  nuisance :  New- 
man V.  Avondalc,  1  O.  D.  (N.  P.)  356,  31  BuIL  123. 

A  city  council  has  no  power  to  authorize  the  erection  of  any 
structure,  abutment  or  support  in  a  public  way  which  will  neces- 
sarily prevent  a  ioint  use  by  the  public  of  the  part  SO  occupied: 
Cincinnati  v.  Railroad  Co..  4  O,  N.  P.  (N.  S.)  217. 

Where  a  sidewalk  is  obstructed  with  dirt  and  stones  loosened" 
by  the  action  of  rain  and  frost  falling  from  a  wall  erected  by  the 
city  to  support  a  bank  caused  by  a  cut  in  the  gradt.  the  owner 
of  such  property  is  not  liable  under  this  section :  State  v.  L^ngdon, 
54  Bull.  377,  7  O.  L.  R.  331. 

C.  Private  nuisance.  For  cases  in  which  obstructions  to 
streets  or  highways  amount  to  a  private  nuisance,  see  Clark  v.  Fry, 
8  O.  S.  358;  Zanesville  v.  Fannan,  53  O.  S.  605;  Cleveland  v. 
Payne,  72  0.  S.  347;  Rueben  v.  Swigart,  16  O.  C.  C.  565.  7  0.  C.  D. 
642. 

II.    Statute  of  LiurrATTONS. 

The  statute  of  limitations  does  not  run  in  favor  of  one  who 
maintains  a  fence  aronnd  a  part  of  a  public  highway:  Heddleston  v. 
Hendricks,  52  O.  S.  460;  Little  Miami  Railway  v.  Commissioners, 
31  O.  S.  338. 

The  maintenance  of  a  fence  or  other  obstmccion  in  a  highway, 
or  in  the  street  or  alley  of  a  municipality,  is  a  nuisance  punishable 
as  a  misdemeanor  under  this  section,  and  the  statute  of  limitations 
does  not  run  in  its  favor:  Sullivan  r.  Columbus,  12  O.  D.  (N.  P.) 
651. 

The  statute  of  limitations  will  not  run  tn  favor  of  a  railroad 
company  unlawfully  laying  tracks  in  the  streets  of  a  city:  Horstman 
V.  Street  Railroad  Co..  1  O.  N.  P.  (N.  S.)  25,  13  O.  D.  (N.  P.)  870. 

III.    Indicturht. 

In  an  indictment  for  obstructing  a  public  hi^way  it  is  suffi- 
cient to  describe  the  highway  as  being  situated  in  a  certain  township 
within  the  county,  without  naming  the  point  of  its  commencement 
or  termination,  or  stating  the  particular  part  of  the  road  obstructed; 
Matthews  v.  State,  26  O.  S.  536. 
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IV.    Abatement. 

The  order  to  abate  a  nuisance,  which,  under  the  third  section 
of  the  act,  must  be  made  part  of  the  judgrnent  on  convictkm.  is  not 
part  of  the  punishment  of  the  offense,  and  will  not  issue  as  a  matter 
of  course,  but  it  forms  the  basis  upon  which  the  court,  on  a  motion 
for  that  purpose,  and  being  satislied  that  the  nuisance  is  still  con- 
tinued, will  direct  an  order  to  issue  to  the  sheriff  comniandins  him 
to  abate  it :  Smith  v.  The  State,  22  0.  S.  539,  approved  and  fol- 
lowed ;    Matthews  v.  State,  26  O.  S.  636. 
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Abandon.     (See  Abandonment,) 

Abandaned  Well.     (See  Abandonment:    Natural  Gas  and  Oil.) 

Abandonment — 

Corporation,  abandonment  of  objects  is  ground  for  dissolution. .      11988 
Dissolution  of  corporation,  abandonment  of  objects  as  Kronnd 

for    11988 

Gas  well  973,  6312  to  63H 

Mineral  water  well   8312  to  6314 

Oil  well   973,  6312  to  6314 

Railroad,  change  of  line  of,  cannot  involve  abandonment  of  part 

of  road  8747 

Subscription  to  railroad,  cancelled  on  abandonment  of  part  of 

road    8747 

Well,  oil,  gas  or  mineral  water,  filling  on  abandonment. 973,  6312  to  6314 
Notice  of   6319-1 


lunicipal  corporation 3660 

uam    mOi 

Lock   126M 

Municipality,  power  to  abate  nuisance 8650,  4420  et  seq. 

Municipal  corporation,  power  to  abate 36G0 

Prosecution,  criminal,  by  municipal  corporation 36S0 

Abuse — 

Corporation,  abuse  of  trust,  by  trustees,  after  dissolution 11967 

Wreck  master,  abuse  of  trust  by 6440 

Abutting  Owners — 

Combustible  material,  liability  of  railroad  for  fire 

8968  to  897(^8*72  to  8974 

Removal  of,  at  expense  of  railroad 8969 

Consent  of  owners  of  abutting  property  to  interurban  railway. .         9118 

Consent  of  owners  of  abutting  property  to  street  railway 910S  to  9107 

Fire,  right  of  action  for  damage  from 8968  to  8970.  8972  to  8974 

Gas  pipes,  assessment  for 3998 

Gas  pipes  in  higbway.  assessment  for 3993 

Railroad,  liability  to  fire  due  to  neglect 8968  to  8970,  8973  to  6974 

Railroad,  right  of  owner  of  abutting  land  to  construct  fence  at 

expense  of    8916  to  8918 

Railroad,   when   may  construct    fence  at  expense  of  abutting 


Right   of  way,   liability  of   railroad   for   combustible   material 

upon  8968  to  8970,  8972  to  8974 

Street  railways,  consents  to  construction 9106  to  9107 

Acceptance—  ] 

Action  for  damaites  for  non-acceptance 8444 

Breach,  effect  of  acceptance  upon,  of  warranty 8429 

Complete,   when    8429 

Corporation  laws,  general,  acceptance  of,  by  corporation 8732 

Damages  for  non-acceptance 8444 

Effect  upon  breach  of  warranty 8439 
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Acceptance  of  Goods  Sold.    (See  Sale  of  Goods) 8428 

Accidents — 

Bill  of  lading,  effect  of 

Railroads,  on  9007 

Street  railroads  at  crossings , 9124,  912S,  912S 

Telegraph  operator,  failure  to  transmit  message  in  case  of 13389 

Accident  Insurance  Company     (See  Municipal  Protection  Associa- 
tion, under  Insurance  Company,  Ltfe.) 

Formation  and  government  of 9445,  to  9451,  13418 

Violation  of  laws;  penalty 9443,  1341T,  13418 

Accommodations — 

Failure  to  furnish,  for  female  employes 1011 

Account — 

Public    Service   Commission,   power  to   inspect,   examine   and 

rectify  614-10 

Public  to  have  access  to,  when ffl4-S8 

To  prescribe  system  of 614-10 

Public  utility  to  furnish  to  Public  Service  Commission 614-35 

To  keep,  for  depreciation 614-49 

Railroad,  account  gainst  for  fences 8916,  8917 

Receiver  of  corporation,  account  of  rendered  to  court. 119ST,  11958,  11959 

Accountant — 

Public  Service  Commission  to  appoint 614-81 

Acknowledgement- 
Articles  of  incorporation 8625,  8626 

Certificate  of  official  character  to 8626 

Incorporation,  articles  of S635,  8636 

Actions — 

Air  brake,  failure  of  railroad  to  provide 8946  to  8948 

Automatic  couplers,  failure  of  railroad  to  provide 8946  to  8950 

Boiler,  to  recover  penalty  for  violation  of  statute  concerning...         S965-8 

Brake,  defective  12562 

Brake,  to  recover  penalty  for  failure  to  use  air  or  power  brake 

on  electric  car 8149-2 

Breach  of  contract,  remedies  of  seller 8443  to  8446 

Carrier,  action  for  freight 5570 

Common  carrier,  by,  to  enforce  lien  on  freight 8370 

To  sell  enUiM  estates 11923 

Corporation,    dissolved,    action    bv    or    against,    in    corporate 

name    11968.  11960 

Coupler,  defective 12563 

Crossing,  to  recover  penalty  for  failure  to  block 900^1 

In  uniform  bill  of  lading  statute 8903-52 

Dissolve  corporation,  action  to 11938  to  11959.  11961  to  11973 

Engine,  to  recover  penalty  for  failure  to  have  head-light,  on 8945-8 

Engineer,  employment  of.  addicted  to  drink 9005,  9006 

Entailed  estates,  consolidation  of  actions  to  sell 11923 

Factor,  or  agent,  action  against,  by  owner 8364 

Fare,  penalty  for  charging  excess 9009,  9003 

Fence,  failure  of  railroad  to  construct 8915  to  8917,  8920 

Frog,  to  recover  penalty  for  failure  to  block 9009-1 

Gas  and  oil  well,  to  recover  expense  of  plugging  and  filling (Qf  4 

Penalty  for  violation  of  statutes  concerning 8319 

Headlight,  to  recover  penalty  for  failure  to  have,  upon  engine.  .         8945-3 

Intoxication,  employment  of  engineer  addicted  to 9005,  9006 

Against  corporation  if  recovered  after  decree  on  double  liability.         8890 

Freight  on 8370 

Locomotive,  to  recover  penalty  for  failure  to  have  headl^ht  on.       8945-3 
Locomotive  boiler,  lo  recover  pen.ilty  for  violation  of  statute 

concerning  89^-Q 
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Actions — Concluded.  sbctiom. 

Message,  liability  of  lelegraph  company  for  failure  to  transmit..  9182 

For  failure  to  block  switch,  etc 9009-1 

To  have  headlight  upon  engine 8946-8 

To  use  air  or  power  brake  on  electric  car ftl49-2 

For  violation  of  statute  concerning  boiler  of  locomotive 8965-8 

Public   Service   Commission,   finding  of,   to  be   treated   as  civil 


Public  Service  Commission,  to  test  validity  of  order  of,  does  not 

suspend  order,  when 614-69.  614-70 

Public  Service  Commission  statutes,  to  recover  penalties  and 

■forfeitures  for  violation  of 614-66 

Railroad,  automatic  couplers  and  air  brakes,  failure  to  pro- 
vide   8946  to  8948 

Crossing,  liability  for  failure  to  stop  train '. S831 ,  R832 

Failure  lo  construct  fence 8915  to  8917,  8920 

Liability  of,  in  case  of  lease 8814 

Receiver,  by  and  against 9064.  9065 

Rules,  penally  for  failure  to  publish 8829 

Waiting  room,  penalty  for  failure  to  provide 8928 

Railroads,  against,  for  damages  by  use  of  streets,  roads,  etc., 8765.  8766 

Complaint  against,  to  be  treated  as  civil  action 680 

Consolidated  companies,  against 9044 

Damages  for.  from  change  of  route 8751.  8752 

Employe,  etc..  against,  (or  not. stopping  passenger  train 


Obstructing  ptiWic  road 7472  to  7475 

Receiver  of.  by  or  against 9064,  9085 

Corporation,  of.  actions  by 11946 

Special 11938  to  llSl.W.  11961  to  12102 

Stock  subscription,  collection  of 8674  to  BSIS 

Stockholders,  liabilitv.  to  enforce 8690  to  8697 

Subscription,  collection  of.  to  corporate  stock 8674  to  8676 

Switch,  to  recover  penalty  for  failure  to  block 9009-1 

Trains,  overspeed  of.  to  collect  penalty  tor 3781 

Water-craft,  actions  concerning 12068  to  12102 

Acts— 

Of  officer,  etc.,  deemed  act  of  public  utility 614-75 

Additions — 

Notice  of,  to  be  given  to  Public  Service  Commission 614-33 

To  plant.  Public  Service  Commission  may  require,  when 614-S8 

To  plant  of  public  utility,  to  he  authorized  by  municipal   cor- 
poration     614-61 

Additional  Offence —  • 

Animal  in  railroad  enclosure 1S545 

Bridges,  over  tracks 12546 

I>omestie  animals,  permitted  to  be  in  railroad  enclosure 12545 


Administration  of  Estates- 
Bonds  held   by  executor  or  administrator,  re-ontanization  of 

Contract  of  deceased,  for  buildini;,  mechanics'  lien 

Powers  of.  as  to  railroad  securities 

Administrator — 

Certificate  of  stock,  effect  of  transfer  of 

Mechanics'  lien,  rights  and  liaWIities  of  administrator  as  to. . . . 
Writing,  special  promise  to  answer  debt  of  decedent  must  be  in.  . 


infair,  not  lo  be  given.. 
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Advertisement —  section. 

Stranded  vessel,  advertisement  by  wreckmaster 6434.6435 

Wreckrnaster,    advertisement    by,    when    stranded    vessel    not 

claimed    W34 

Wreckrnaster,  advertisement  by,  for  sale  of  vessel M35 

Attachment — 

Garnishment,  against  railroad  company,  affidavit  in 11761 

Justice,  affidavit  for  attachment  in  actjons  before..... 10253 

Corporation,  affidavit,  attached  to  petition  for  dissolution 11940 

Freight,  proof  of  ownership  of  unclaimed,  by  affidavit ftW 

Garnishment  against  railroad  company,  affidavit  in 11761 

Justice,  affidavit  in  action  before. 

Attachment    10253 

Of  subcontractor,  etc.,  on  railroad,  for 6346,  8347 

Money,  concerning  use  of,  in  election,  filing  of 5522 

Publication,  affidavit  of. 

Railroad,  affidavit  to  obtain  lien 8346,  8347 

Railroad,  replevin  of  scrap  material  by !»23,  9024 

Scrap  metal,  replevin  of,  by  railroad 90211,  9024 

Watercraft,  affidavit  in  proceedings  against,  before  justice 12100 

Affirmation — 

Tax  commissioners  of  Ohio,  to  make  certain 1465-5 

Ag^ 

Certificate   of.   failure   lo  return 12976 

Emplo>-ment  of  under  certain  age 6246.  7765.  12993 

Restrictions   on    employment 12996 

Employment  of  child,  under  certain 12993 

[testrictions    on    employment 12996 

A'^nt.     (See  Warehouseman.) 
Affidavit  by — 

Attachment,  for  order  of 10253 

Attachment,   for  order 10253 

Bill  of  lading,  refusal  to  give 8993.  8994 

Bond  and  certificates  of  transportation  agents 290  to  295 

Bonds,  sale  of  by  agent  contrary  to  law 13151 

Certificate,  sale  of  by  agent  contrary  to  law 13151 

Commissioner  of  railroads,  etc..  may  examine,  etc 603,  609 

Debentures,  sale  of  by  agent  contrary  to  law 1BI51 

Embeii^lement  by  agent  of  carrier 12470 

Express  and  telegraph  companies,  agent  of.  must  pav  tax 5575 

Delinquent,  agent  must  not  act  it  company  he 5576 

Freight,  unauthorized  diversion  of  freight  bv  agent 8985,  13420 

Gas  company,  agent  of,  may  enter  premises  to  mspect 9332 

Lading,  refusal  to  give  bill  of 8993,  8994 

Liability  of  carrier  for  act  of,  in  issuing  bill  of  lading ',        8993-^ 

Upon  contract  with  agent 8308 

Mechanics'  lien,  upon  contract  with  agent 8308 

Pass,  may  be  issued  to,  by  railroad  when .^16 

Public  utility,  of,  violation  of  public  service  commission  statute 

or  orders  of  public  service  commission 614-64,  614-65 

Railroad  company,  agent  of,  actions  against 610,  611 

Agent  of,  to  publish  rules 8828  to  8830 

Examination   of   agent g()3_  g/j^ 

Liability  of  agent  for  not  slopping  passenger  trains '8923 

Unauthorized  diversion  of  freight  by  agent  of 8985,  13420 

Railroad  commission,  examination  of  agent  of  railroad 603 

Forfeitures  and  penalties,  enforcement  of,  .igainst  agent 610 

Refusal  of  agent  to  answer ggg 

Rules,  failure  of  agent  of  railroad  to  publish 8828  to  8830 

Service  of  summons  on  agent,  of  corporation 11288 

Service  of  summons  on  agent,  of  railroad  company 11288 
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SECTION. 
Agent — Affidavit  by — Concluded. 

Stockholders,  agent  to  make  list  of 8642 

Express  or  telegraph  companies,  agent  of  must  pay  tax 567S 

Telegraph  company,  action  against  agent  of 610,  611 

Acting  as  agent  for,  while  tax  is  due  and  unpaid ;  penalty 18415 

Telephone  companies,  acting  as  agent  for,  while  taxes  due  and 

unpaid;    penalty    13415 

Transport alio>i  agents,  bond  and  certificate  necessary,  when.  .290  to  295 

Agreement — 

Adjustment  of  debts  against  railroad 9092  to  9098 

Consolidation  of  railroads 9027  to  9032 

Negligence,     contract     relieving     railroad     from     liability,     for 

invalid    9010  to  9014 

Railroads,     consolidation     agreement.       (See     railroad     com- 
panies)   '. 9037  to  9032 

Copies  of  certain  contracts  to  be  furnished  railroad  commission.  603 

Reorganization,  contract   for 9084,  9092  to  9097 

Aid- 
County  of,  to  construct  canals,  waterways,  etc 2503-1 

Navigation,  aids  10 12637 

Railroads  may  aid  each  other,  how 8806  to  8808 

Air  Brake- 
Electric  car,  required  on 9149-1 

Penalty    &IA»-S 

Inspector  : 8957  to  8965 

Penalty  for  refusal  to  furnish 8948,  12562 

Penalty  for  refusal  to  repair 8965,  12562 

Railroad  to  equip  cats  with 8946 

Repair  8963,  8964 

Service,  defective  are  to  be  put  out  of 8964 

Allowance — 

Receiver  of  dissolved  corporation,  account,  allowance  of 11958 

Alteration—    ' 

Bill  of  lading,  effect  of 8993-16 

Rates,  etc.  m,   may  be  made  by   Public   Service  Commission, 

when  614^23 

Rates,    temporary,   of 614-32 

Amendment — 

Articles  of  incorporation  of 8719  to  8723 

Incorporation,  amendment  of  articles  of 8719  to  8723 

Angle  Bars — 

Removal  of,   railroad   property 12581 

Animals- 
Importing   13374 

Driving  into  railroad  or  other  enclosure,  penalty 12644,  12545 

Cholera,  infected  hois  not  to  he  transported 13373 

Common  carriers,  li.ibility  of  not  affected  by ,^34 

Common  carriers  and  owners  of  slock  yards,  duties  of 58-12 

Prevention  of  cruelty 13378 

Texas  fever  among  domestic  animah,  prevention  of 5834 

Annual  volume  Ohio  Laws^ 

Printing,  distribution,  etc..  of 2284 

Reorganization,  answer  of  lien-holder  in  case  of 9089 
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Aopeal —  SBCnoH. 

Railroad  commission,  in  action  to  vacate  order  of 543  to  546 

Railroad  crossings,  from  order  of  court  of  common  pleas 8834  to  8839 

Municipal  corporation,  hearing  upon,  from  ordinance  of 614r-46 

Public  service  commission,   rate,  etc.,  not  suspended  by  appeal 

to  614-46 

Watereraft  appeal   from  judgment  of  justice  as  to 12101 

Disposition  of  property  in  case  of 12102 

Application- 
Corporation,  for  dissolution  ofr 11039 

Dissolution  of  corporation,  application  for 11939 

Funds  in  hands  of  receiver  of  railroad,  application  of 9006 

Public  service  commission,  for  rehearing  before 614-43 

Appointments — 

Railroad  Commission   487 

Tax  Commission  of  Ohio 1465-1 

Cost  of  connecting  tracks  of  railroads,  of. .- 614-42 

Public  Service  Commission — 

Expenses  of 606 

Investigation  by,  of 614-78 

Joint  rate,  of,  by 614-60 

Railroad  companies,  etc..  apportionment  of  expenses  among 606   - 

Railway  properly,  apportionment  of  valuation  of 5428 

Appraisement — 

Railroad,  judicial  sale  of 9070,  9071 

Appropriation  of  Private  Property- 
Attorney's  fees,  if  city  does  not  take 3697 

Electric  light  or  gas  plant,  municipality  may  appropriate 3677,  3S90 

Municipal  corporation — 

Aqueducts   3677 

Bath  houses,  etc 3677 

Bridges,  viaducts,  etc 3677 

Canals    3955 

Crossing  railroads   8677 

Dams  .9677,  5695 

Drains,  ditches,  etc,  for 3677 

Electric  light  or  power  plant 3990,  3995 

Electricity,  poles,  etc.,  for  transmission  of 39Ki  to  3998 

Dams.  etc..  for  generating 3995  to  3998 

Enumeration  of  purposes 3OT7 

Gas  works,  conduits,  reservoirs,  etc..  for 3995  to  4000 

Appropriation  of.  by  municipality 3990 

Umitation  on  3996,  3997 

Outside  corporate  limits 4000 

Hospitals,  pesthouses,  reformatories,  elc. . .  .■ 3677 

Levees,  wharf,'  and  landings 8677 

Gas  works,  conduits,  poles,  etc.,  for 3995 

Railroad  crossings   3677 

Locks    3995 

Market   space,   for 3677 

Parks,  boulevards,   etc.; 3677 

Petrnleum.   transportation  of 3995 

Power  to  appropriate 3677 

Propertv  which  may  be  appropriated — 

Electric  light  plants 3990 

Gas   works    3990 

Public  halls,  etc 3677 

Public  service  enterprises 3995 

Race  ways   8995 

Railroad  crossings,  of.  by.  municipality 3677 

Reservations  around  public  buildings 3677 

Reservoirs    8877 
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Appropriation  of  Private  Property — Municipal  Corporation — Concluded. 

SBCnOK. 

Sewers,  drains,  ditches,  etc 8<677 

Streets,  opening,  altering,  etc 3677 

Viaducts    3642 

Water  courses  and  canals , 3677 

Water  supply 3677 

Water,   transportation  of 3966 

Water  works  9677 

Pleadings,  procedure,  etc. — 

Attorney's  fee  if  municipality  does  not  take 3697 

Service  by   publication   in   case   of   non-resident   corpora- 
tion     11292,  11294 

Private  corporations  or  persons — 

Avenue  company,  appropriation  by 10163 

Battlefield,  by  memorial  associations 10187,  10188 

Common  carriers  company,  by 10170 

Crossings,  land  occupied  by 6838 

Depot,   appropriation   of  property   for,  by   interurban   or 

street   railway    91 18-2 

Electric  light  company 9192  to  9104 

Electricity,  poles,  etc.,  for  transmission  o£ 10128  to  10132 

Dams,  etc.,  for  generating,  etc 3995,  10128  to  10132 

Elevated  railroad,  appropriation  of  easement  for 8T67  to  8771 

Fair  grounds  for,  by  directors  of  agricultural  society 9909,  9910 

Hydraulic  company,  by 10120,  10121 

Interurban   depot   company 9169  el  seq. 

Interurban  railway,  by,  for  passenger  station,  etc 9118-2 

Land  for  fair  grounds  by  agricultural  society 9909,  9910 

Pt^e-line  company   10128  to  10132 

Railroad  company — 

Generally    8759,  8760 

'oint  use  of  bridge,  for 8779,  8780 

^nd    lying    along    chartered    route,    when    company 

sells   out   its   interest 9052 

Line  changed  8754,  8755 

Railroads,  by,  of  streets,. alleys,  roads,  etc 8763  to  8766 

Railroad  crossings,  land  occupied  by 8838 

Street  railroad,  by 9106,  9109 

Street  railway,  appropriation  of  property  by,  for  depot 9118-2 

Telegraph  company,  appropriation  by 9172  to  9179.  9187,  9188 

Telephone  company,  appropriation  by.  .9172  to  9179.  9187.  9188,  9189 

Union  depot  company,  by 9162 

Section  8759  applicable 9163 

Union  Electric  Depot  Company,  by 9169-2 

State- 
Canals,  etc.  tor 10128  to  10132 

Approval — 

Schedule  of  rates,  of,  necessary 614-17 

Title  transfer  of,  eflect  of 8399 

Appurtenance — 

Mechanics'  lien,  subject  to 8308 

Apron- 
Cars  between  which,  necessary 8929  to  8931 

Aqueducts- 
Appropriation  of  property  for , 3677 

Arbitration — 

Consolidation  of  railroads,  stockholders  must  arbitrate 9034  to  9036 

Railroad,  aiding,  leasing  or  purchasing  another,  rights  of  stock- 
holders   8809  to  8812 

Railroads,  consolidation  of.  rights  of  stockholders 9034  to  9036 

Stockholders  on  railroad  aiding,  leasing  or  purchasing  another, 

rights  of I 

M    a.  or  p.  s. 


e 
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Arbit  rat  ioii^Con  eluded.  Sectioh. 

Stockholders  on  consoUdation  of  railroads 9034  to  9036 

Sub-contractor,  arbitration  of  disputed  claim  ot ►  .8349  to  8352 

Wreckmaster,  arbitration  in  case  of  disagreement  as  to  compen- 
sation          6427 

Who  ineligible  as  arbitrators 6438 

Arbitrator — 

Bribery  of;  how  punished 6423 

Accepting  bribe;  how  punished 6428 

Wrecks,  who  ineligible  as  arbitrators 6428 

Armory — 

Donation  of  site  for,  by  municipality 3939 

Bonds  may  be  issued  for,  by  municipal  corporation 3939 

Arrangement- 
Railroad  companies,  between '...8806  to  8808 

Street  and  interurban  railroad,  between 9120 

Pickpockets  in  union  depot 9166 

Proceeding  in  aid  of  execution,  arrest  on 11770.  11771 

Arrival- 
Passenger  train,  notice  of 8924 

Articles  of  Incorporation — 

Acknowledgment  of  8©5,  8636 

Amended  how  8719  to  8723 

Contain,  what  articles  shall 8695,  8651 

Consolidation  of  railroad  companies 9029 

Filing  and  record  of 8626.  8628,  8629 

Railroad  of,  purchased  at  judicial  sale 9077 

Reorganization  of  railroad  companies -.  ..9079  to  9099 

Union    depot    company 9161,  9162 

Artificial  Gas- 
Power  of  municipal  corporation  to  purchase ■■ 3618-1 

Artisans- 
Lien  of  (See  Mechanics'  Lien) 8348  to  8352 

Assessment — 

Bridge,  railway,  etc.,  lighting  for 3766,  3767 

Cutting  Canacia  Thistles 7150  to  7153 

Intoxicating  liquor,  for  sale  of 6071  et  seq. 

Assessment,  Political — 

Affidavit  concerning  payment  of 5523 

Assessor — 

Appoint,  appraiser,  for  reassessment 6617 

Appraiser,  tax  commission  may  reappoint,  for  reassessment...         6617 

Corporation,  order  of  court  may  assign  of 11962 

Assignments — 

Certificate  of  stock,  effect  ot 8673-1 

Restrictions  of,  must  appear  on  face  thereof WTS-IS 

Corporation  by,  certain  void 11M8 

Railroad  property,  certain  of,  void  when 11767 

Stock  certificate,  effect  of 8673-1 

Restrictions  on,  must  appear  on  face  of 8673-15 
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AHachment—  bbction. 
Garnishee,  attachment  ag[ainst— 

In  proceedings  in  aid  of  execution 11674 

Bill  of  lading,  negotiable,  oustanding,  effect 3993-^ 

Stock  certificate,  of ■  ■ 8673-13 

Attachment  in  general — 

Affidavit  for  order  of,  requisites  of 10253 

Corporation,  when  order  of.  not  to  issue  against 10253 

Grounds  of  attachment 10253 

Individuals,  when  order  of  not  to  issue  against 10253 

Order  of— 

Affidavit  for,  requisites  of 10253 

More  than  one  against  same   defendant,   in  what  order 

served 10257 

Garnishment — 

Costs  10271 

Discharge  of  garnishee,  how  effected — 

Before  judgement  10269,  10271 

Earnings,  attachment  of,  in  action  for  necessaries 10271  et  seq. 

Judgment  against  garnishee — 

Personal  earnings,  ten  per  centum  for  necessaries...       10253 
Process  in  garnishment — 

Service  of  -. 10266 

Necessaries,    attachment   of    per.sonal    earnings   in   action 

for    10271  et  leq. 

Attachments- 
Removal  of,  in  case  of  railroad  property 12561 


Attorney-at-Law — 

Allowance  on  failure  of  railroad  to  repair  fences 8917 

Fences,  allowance  on  refusal  of  railroad  company  to  con- 
struct fence  8915,  8916 

Pass,  may  be  issued  to,  by  railroad,  when 516 

Attorney  General — 

Action   for   recovery   of   penalty   or   foreiture    for   violation  of 

Public  Service  Commission  statute  to  be  brought  by 614-66 

Deeds  from  State,  duties  of,  as  to 8527  to  8529 

Railroad  bridge,  to  enforce  sections  8775  and  8776,  as  to 8778 

Tax  commission,  to  direct  criminal  prosecution  by 1465-9 

Auditor  of  county — 

Certificate  to,  of  boundaries  of  district 3439 

As  to  apportioned  value  of  public  urility 5448 

Express  companies,  tax  commission  to  certify  apportioned  value 

to  6488 

Express,  etc.,  companies,  apportioned  valuation  to  be  placed 

upon  tax  duplicate 5459 

Public  utility  valuation  of  property  to  be  placed  on  tax  dupli- 
cate   5447,  5448 

Railroads- 
Taxation,  duty  of  auditor  as  to ■  ■ .  .5431.  5447,  544R,  12870 

Tax.  when   court  may  direct  auditor  to  levy  tax   failed   to  be 

levied  bv  proper  board 12300 

Fees    12301 

Officer  of  court  in  such  cases 12301 

Apportioned  value  of  public  utilitv  to  be  placed  on -  - , .  5448 

Telegraph  companies,  duties  as  to  taxation  of 5458,  5459 

Valuation  certified  to 6458 
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Auditor  of  State—  SKnox. 

Amount  of  receipts  to  be  certified  lo ttttlelKt- 

Duty  of,  as  to  issuing  certificates  to  certain  firms,  etc,  dealing 

in,  steamship  and  railway  tickets 290,  391 

Excise  tax  on  sleeping  car,  freight  line  and  equipment  company 

to  be  certified  by,  to  treasurer  of  state 6469 

Reclaiming  b;^  owners,  of  proceeds  of  sale  by  carrier 8974 

Tax  commission  to  certify  gross  earnings  to 5482 

To  certify  duplicate  of  excise  tax  to  treasurer  of  sUte MSB 

Valuations  certified  to,  by  tax  commission 5468,5481 

Audits,  Public  Service  Commission  to  regulate  manner  of 614-5 

Authority- 
Tax  commission,  employee  of,  to  produce  os  demand 1465-lS 

Automatic  Brake — 

Electric  car,  required  on 9149-1 

Penalty  6149-8 

Inspector  of   ■  ■ 89S7 

Automatic  Couplers — 

Criminal  offence    12563 

Inspection  -  - 8957  to  8964 

Penalty    8948,  8W4,  8965 

Railroad  to  furnish 8946,  8950 

Automatic  Package  Carrier  Companies 9192  lo  9194,  12644 

Appropriation  of  property  for 8677 

Lifting  of,  regulaiion  of  price S983,  S983 

Pipes  for  '. 3984 

Sprinkling  of  3745  to  3748,  38S9 

Use  of,  for  rolling  roads 384S 


B 

Baggage  Agents — 

Pass  may  be  issued  to,  by  railroads,  when S16 

Baggage  Master- 
Requiring  brakeman  to  act  as,  effect  on  number  of  train  crew..      18553 

Bailee- 
Delivery  to,  effect  on  transfer  of  title 8398 

Ballasting — 

Mechanic's  lien  for 8S76  to  8979 

Ballot— 

Eleaion  on  question  of  bond  issue  to  aid  canals,  form  of 2609-2 

For  street  railway  franchises 8774  . 

Ship  canal  company  may  acquire,  etc 9200 

Basin — 

Ship  canal  company  may  construct 9199,  9806,  9809 

Baths,  Bath  Houses — 

Appropriation  of  property  for 8677 

Bonds  for  8939 

Destroying  or  injuring;  how  punished 18W 

Mooring  boats  to;  how  punished 1968T 
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Bdl —  SECnoN. 

Ringing  bell  »t  railroad  crossing,  etc 8858 

Bench  Marks- 
Civil  Engineer  to  designate 8380 

Bicycles,  Tricycles,  etc. — 

Are  baggage   8979 

Bill- 
Definition  of,  in  uniform  bill  of  lading  statute 8993-S2 

Bill  Boards—     ■ 

Regulation  of  in  municipalities S6S7 

Bill  of  Lading- 
Acceptance,  of  bill  by  consignor,  what  is 899S-0 

Accident,  effect  of 8993-OT 

Action,  definition  of 8998-JS2 

AKent,  liability  of  carrier  for  act  of  in  issuing  bill  of  lading, , .        8998-S2 

Alteration  of  bill,  effect  of: 8993-15 

Attachment,  while  negotiable  bill  of  lading  outstanding 8993-23 

Bill,  definition  of 8998-62 

Bona  fide  holder,  right  of 899S-88 

As  against  seller's  lien  or  stoppage  in  transit 899S-41 

In  case  of  fraud,  etc 8993-17 

Bona  fide  purchaser,  liability  of  carrier  to 8993-13  et  seq. 

Right  of,  in  case  of  delivery  by  order  of  the  court 8993-16 

Bona  fide  purchaser  of  duplicate  bill,  liability  of  carrier  to 8993-5  et  seq 

Cancellation,  etc.,  of  hill,  liability  of  carrier  for  failure  to  make.  .8993-13 etieq. 

Carrier,  notice  to 89B3-32 

Connecting  carrier,  liability  for  act  of,  initial  carrier  cannot 

avoid  8994-1 

Consignee,  definition  of 8993-52 

Consignor,  definition  of 8993-82 

Construction  8999-51 

Contents  of  bill  of  lading 8993-1,  8993-89 

Contract,  common  carrier,  to  avoid  liability  for  act  of  connect- 
ing carrier,  invalid 8994-1 

Contract,  validity  of  terms  of,  in  bill  of  lading 8993^ 

Conversion,  effect  of 8993-37 

Court,  order  of,  for  delivery,  effect  of 8993-16 

Damages,  carrier  liable  for  defect  in  form  of  bill  of  lading 8993-1 

Delivetv,  of  bill  of  lading,  effect  of 8400,  8993-89 

Bill  may  be  ncRotiated  by,  when 8993-27 

Liability  of  carrier,  in  case  of  delivery  to  wrong  person . . .  8993-12  et  seq. 

Title,  in  carrier  as  excuse  for  failure  to  make 8993-18 

Title  in  third  person  as  excuse  for  failure  of  carrier  to 

make    8993-19  et  seq. 

When  carrier  is  bound  to  make 8993-10  et  seq. 

When  carrier  may  refuse 8993-11 

Draft,  attached  to  bill  of  lading,  presumption 8993-40 

Duplicate,  liability  of  carrier  for 8993-17 

Penalty  for  issuing  unauthorized 8993-45 

To  appear  on  face  of  hill  of  lading,  when 89^-6 

When  hill  of  lading  shall  not  be  issued  in 8993-5  et  seq. 

Duress,  effect  of 899ft-S7 

Endorsement,  bill  may  be  negotiated  by 8993-28 

Right  of  holder  to  compel 8993-33 

Endorsement  of  non-negotiable  bill 8993-29 

Equity,  rules  of,  applicable  to  bill  of  lading  statute 8993-50 

Execution,  while  negotiable  bill  of  ladin<;  outstanding 8993-23  ■ 

False  bill  of  lading,  penalty  for  obtaining 8993-48  et  seq. 

Form  of  bill  of  lading 8993-1 

Fraud,  effect  of 8993-37 

In  issumg  bill  of  lading 8993-43  et  seq. 
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Bill  of  Lading— Concluded.  SKcnoir. 

Fraudulent  issue  of 8t)93-43  et  seq. 

Freight,  lien  a!  carrier  for S9^-25etseq. 

Garnishment,  while  negotiable  bill  of  lading  outstanding 8993^ 

Good  faith,  definition  of 8K8-52 

Goods,  definition  of 6993-52 

Holder,  definition  of 8998-59 

May  negotiate  negotiable  bill,  when 8993-30 

Rights  of   899»-31 

To   compel   endorsement 8993-33 

Transferred  but  not  negotiated,  rights  of 8993-33 

Implied  warranties,  in  case  of  negotiation  of  bill 8993-34 

Indorser  of  bill,  liability  of ^ 8993-34  et  seq. 

Initial  carrier,   can  not   avoid  liability  for  act  of  connecting 

carrier    8994-1 

Injunction,  creditor  of  holder  of  bill  of  lading  may  have 8993-24 

Interpleader,  right  of  carrier  to •       8993-19 

Interpretation    '  8993-51 

Law,  rules  of,  applicable  to  bill  of  lading  statute 8993-50 

I^vy  of  execution,  while  negotiable  bill  of  lading  outstanding. .  8993-23 

Liability  of  carrier   for  duplicate 899S-I7 

For  failure  to  cancel 8993^13 

Inability  of  endorser 8993-^  et  seq. 

Lien  of  carrier 8993-35  et  seq. 

Lien  of  seller,  as  against  bona  fide  holder 89^-41 

Lien  holder,  rights  of 8993-42 

LoadinR.  liability  of  carrier  in  case  of 8993-22 

Lo!is  of  negndahk  bill,  effect  of 8993-16 

Making  or  issuing  false;  how  punished 13115 

Misdescription,  liability  of  carrier  in  case  of. 89^1-22 

Mistake,  effect  of 8903-37 

Mortgage,  penalty  for  transferring  bill  of  lading  to  goods  cov- 

ered  by  mortgage 8993-46 

Mortetige,  no  warranty  by 8993-36 

Right  of  8993-42 

Negligence,  validity  of  provisions  in  bill  of  lading  against  dam- 
age caused  by 899^2 

Negotiable  bill,  delivery  of 8993-27 

Endorsement  of   8993-28 

Holder  may  negotiate 8993-30 

Negotiable,  when  bill  of  lading  is 8993-1.  8998-4 

Negotiability,  not  limited,  how 8993-8 

Negotiation,  effect  of  fraud,  etc 8999-37 

Non-negotiable,  to  appear  on  bill  of  lading,  when 8993-7 

Penalty    for  issuing,  without  placing  words   "non-nego- 
tiable" thereon    8993-49 

Notice  to  carrier _ 8993-32 

Notice,  provision  for,  does  not  limit  negotiability 8993-8 

Owner,  definition  of 8993-62 

Paris,  when  bill  of  lading  shall  not  be  issued 8993-5  et  seq. 

Penally  for  violating  bill  of  lading  statute 8993-43,  899-5-49 

Penalty  for  negotiating  bill  of  lading  for  goods  not  in  posses- 


Person,  definition  of 

Pledgee,  no  warranty  by 8993-36 

Possession  of,  effect  of 8360 

Purchase,   definition   of S9^-J;S 

Purchaser,  definition  of 8999-62 

Railroad  must  furnish  to  shipper 8998 

Sale  of  goods,  when  carrier  mav  make 899!k2S 

Security,  holder  of  bill  for,  does  not  warrant 8993-36 

Sellers'  lien,  as  aeainst  bona  fide  holder 8993-41 

Sets,  when  bill  of  ladintr  should  not  be  issued  in 8993-5 

Statute,  to  what  applicable 6993-53 

Stoppage  in  transitu,  as  against  bona  fide  holder 8993-41 

Storage,  lien  of  carrier  tor 8993-25  et  seq. 

Title,  in  carrier  as  excuse  for  failure  to  deliver 89^18 
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Bill  of  Lading— Concluded.  section. 

Time  when  statutes  take  effect 8993-64 

In  third  person  as  excuse  for  failure  of  carrier  to  deliver.  89^-19  er  seq. 

Transfer  of  bill  of  lading  without,  penalty 899S-46 

Transferee,   rights   of 8993-32 

Unauthorized  bill,  penalty  for  issuing 8993-43  et  seq. 

Uniform  law  of .' 8993-1  et  seq. 

Value,  definition  of 8993-52 

Warranties,  in  case  of  negotiation  of  bill 8993-34 

Bill  Posting- 
Regulation,  etc.,  of,  in  municipalities     3673 

Blasphemy- 
Street  car,  on 12816 

Block- 
Appliance  for,  to  be  approved  by  Public  Service  Commission 9009 

Penalty 9009-1 

Board  of  Health- 
Quarantine — 

Common  carriers  subject  to 4445,  4446 

Regulations  and  rules  of 4425 

Boarding  House  Keeper — 

Lien  for  board  of  hands  on  railroad 8344  to  8348 

Boat— 

Iniury,  sinking,  etc.,  penalty 12486 

Lien,  mechanic's  on -. 8308 

Mooring  to  beacon,  etc.,  penalty 12637 

Wharfboat  on  the  Ohio- 
Duty  of  keeper  to  hail  boats (S2I 

Open,   must   be  kept 6320 

Penalties    for   neglect..-. 6321 

Body  Corporate — 

Municipal  corporation  is T 3615 

Body  Politic- 
Municipal  corporation  is 3615 

Boilers- 
Inspection  of  locomotive 8965-1  to  8965-10 

Locomotive,  construction  of 6965-^ 

Steam,  power  of  municipal  corporation  to  regulate ,     3650 

Bona  Fide  Holder- 
Bill  of  lading,  rights  of 8998-38 

As  agamsl  seller's  lien  or  stoppage  in  transitu 8993-41 

In  case  of  fraud,  etc 8993-37 

Certificate  of  stock,  right  of 8673-4.  8673-7,  8673-8 

Bona  Fide  Purchaser — 

Bill  of  lading,  liability  of  carrier  10 8993-13  et  seq. 

Right  of,  in  case  of  delivery  by  order  of  court 8993-16 

Duplicate  bill  of  lading,  of,  liability  of  carrier 8993-5 

Bolts- 
Removal  of  in  case  of  railroad  property I256I 

Bond- 
Public  service  commission,  bond  to  be  given  on  appeal  to,  when.  614-45 
Gas  and  oil  well,  not  required  In  certain  proceedings  concerning.  (5314 
Operation  of  railroad,  injunction  against,  bond  for 8379 
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Bond— Continued.                                                                              .  .  SicnoN. 

Public  Service  Commission,  bond  in  case  of  action  to  test  validity 

of   order   of 6l*-'0 

On  dissolution  of  corporation 11944 

Trustees,  bond  of — 

Of  dissolved  corporation 11967 

Water-craft  bond,  to  discharge  when  seized  by  officer 12096 

Public  utility,   bonds,    false   statement  by  officer,  etc.,   of,   to 

secure  issue  of 614-57 

Public  utility,  or  railroad  authority  of,  to  issue 614-35  etseq. 

Corporations,  bonds  by 8705 

Bonds  issued  by,  may  be  changed  from  registered  to  coupon, 

and  vice  versa 8708 

Convertible  into  stock,  when 8709 

Certificate  of  genuineness  of — 

Waterway,  may  issue  to  construct 2509-1 

Lodging  house,  municipal,  issue  of  braids  for 3939 

Council,  vote  of  required 3939,  3939-1 

Election  on  question  of  issue 3744 

Interest — 

Rate  in  general 3939 

May  issue  and  sell  for  specific  purposes 3939 etseq. 

Ordinance  for,  vote  required 3939 

Purposes  for  which  issued — 

Armory,  for  realty  to  be  donated  to  city  for 3939 

Baths    3939 

Bridges     3939 

Buildings,  enlarging  or  repairing 3939 

Cemeteries  and  crematories,  etc 3939 

Comfort  stations,  public 3939 

Condemnation  of  land 3939 

Electric  light  works 3W9 

Epidemics,  obligations  from 3939 

Expressed  in  bond,  must  be 3919 

Fire  department  buildings  and  supplies 3939 

Floods,  obligations  arising  from 3939 

Garbage  disposal  plant •    3939 

Gas   works    3939 

Hospitals  ■. 3939 

Houses  of  refuge  and  correction 3939 

Infirmary  3939 

.  Levees  and  embankment 3939 

Lodging  houses  3939 

Market  houses    3939 

Monuments  3939 

Natural   gas   works 3939 

.   Opening  and  extending  streets  and  ways 3939 

P*rks,  boulevards,   etc 3939 

Public  comfort  stations 3939 

Public  playgrounds    3939 

Public  toilet  stations 3939 

Quarantine  hospital 4453 

Real  estate  for  any  improvement 3939 

Recreation  centers   3939 

Repairing  streets  and  ways 3939 

Sanitary  purposes  3939 

.  Sewers,  etc 3989 

Streets,  repairing,  eta,  of 5939 

Sub-way    3^9-1 

Toilet  stations,  public 3939 

Turnpikes,  etc 8989 

Viaducts    3742,  3744,  3939 

Water  courses,  improvements  of 3939 

Waterworks  3939 

Wharves,  landing,  etc 3939 

Workhouses,  prisons,  etc 3989 

Recording  of  bonds  in  cities 3939 
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Bond — Concluded.  sicnoK. 

Specific  purposes  3939,  3939-1 

Viaducts,  for  3742,  3744,  3989 

Narrow  gauge  railroad  bonds  issued  to  furnish  road 8799,  8S00 

Receiver^ 

Dissolution  of  corporation,  bond  of 11944 

Bonds— 

Remova]  of  in  case  of  railroad  properly 12561 

Bond  Wire- 
Removal  of  in  case  of  railroad  property 12681 

Inspection — 

By  railroad  commission .569,  570 

Ownership  of  stock  for  certain  purposes,  conclusive  as  to 8678-3 

Production  of— 

Railroad  commisi^ion  may  compel 559,  570 

Public  Service  Commission,  public  to  have  access  to.  when 614-38 

Public  utility,  powers  of  public  service  commission  to  examine.  614-7 

Tax  Commission  to  have  ris[ht  to  inspect 1466-12 

Transfer  of  stock  upon  books  of  corporation,  not  necessary 8673-1 

Borrowing  money — 

Corporation,  power  of 8705  to  8709 

Bond,  issue  for 8705 

Bonds,  change  of 870B 

Lien  of  mortgage 8707 

Mortgage  8706 

Recordmg  mortgage  8706 

Stock  obligations  to  be  converted  into 8709 

Electric  railroads,  power  of,  to 9121-t 

Tnterurban   railroads,   power   of.    to 9121-) 

Railroad  company,  power  of 8793  to  8805 

Amount  of  bond,  in  what  currency  expressed 8804 

Bond*— 

For  what  purpose  bonds  may  be  issued 8793 

Power  to  issue 8798 

Sale  of  8797,8798 

Capital,  bonds  may  exceed  amount  of 8802 

Capital,  bonds  not  to  exceed  amount  of 8794,  8796 

Consolidated   railroad,   power  to  borrow   money 8803 

Directors  and  sale  of  bonds  to  directors,  when  void 8798 

Execution   of   mortgage 8796 

Indebtedness  and  limitation  on  amount 8794 

Interest,  limitation   on 8798,  8794 

Limitation   on  amount  of  indebtedness 8794 

Mortgage  to  secure  bonds 8798 

Mortgage,   how   executed 8796 

Mortgage,  record  of 8796 

Narrow  gauge  road  issue  of  bonds  by 8799,  8800 

Preferred  stock,  as  means  of  borrowing  money 8817,  8895 

Railroad  company,  may  borrow  money  when 8801 

Record  of  mortgage 8796 

Sale  of  bonds 8797,8798 

Second  mortgage  bonds,  issued  by  narrow  gauge  railroad 8799,  88D0 

Stockholders,  authority  by,  to  issue  bonds 8798 

Stockholders,  authority  by,  to  issue  second  mortgage  bonds....        8798 

Street  railroads,  power  of,  to 9121-1 

To  acquire  certain  realty 2434 

Union  Electric  Depot  Company 91S9-4 

Boulevards — 

Appropriation  of  property  for ', 3677 

Bond  tor 3980 

Subway  may  be  constructed  under 3989-1 
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Boundaries — 

Villages  in  Hamilton  county  on  opposite  side  of  railroad  bound- 
ary line  4543 

Brakes- 
Air  brakes,  required 81H6 

Penalty  8M7 

Air  or  power,  required  on  car 9149-1 

Penalty  9l4»^ 

Inspection  of 8967  to  8965 

Power  brakes,  required 8947,  8949 

Penalty 8947 

Urban  or  interurban  cars 9149-1,  »14>-2 

Braketnan — 

Restriction  on  hours  of  employment 9007 

Branch- 
Railroad  may  be  constructed 8757,  8815 

Bread  and  Water — 

Agent  of  express,  telegraph,  telephone  or  insurance  company  in 
arrears  for  taxes,  to  be  fed  on,  if  acting  for  such  com- 
pany       13415 

Bridge  Company- 
Forging  any  tickets,  etc.,  issued  by;  how  punished 13086 

Contract  with  railroad  for  use 9318 

Rates  of  toll  from 9318 

Other  companies  may  subscribe  to  stock 9315 

Limitation  of  amount 9315 

May  take  securities  of 9815 

Railroad  and  tracks  on 9313 

Contracts  with  railroad  company  for  use  of 9313 

Rates  of  toll  from 9313 

Rates  of  toll  from  railroads - 9813 

Re-issuing  anj'  cancelled  ticket  issued  by;  how  punished 13087 

.Special  provisions  of  law  tor.  govern,  unless 8737 

Taxation  of   5405,5406,5405 

Bridge  Keeper — 

Failing  to  cancel  ticket,  etc.,  penalty 130ST 

Bridges- 
Appropriation  of  property   for  municipal 8677 

Bonds  for  building  municipal .■ 3S39 

Joint   county  and   railroad   bridges 7658 

Foot  bridges,  when  and  by  whom  to  be  built 7168 

Lien  of  mechanics,  laborers,  etc.,  on 8308 

Lighting  of 3762  to  3787 

Assessment  for  37S6,  3767 

Municipal  corporations,  bridges  in 3939 

Appropriation  of  property  for ,■ 8677 

Bonds  for  -■ 8939 

Lighting  of  3762  to  3767 

Viaducts,  bonds  for 3742  to  8744 

Passenger  cars,  movable  bridge  between 8929  to  8981 

Plank  road,  bridge  necessary  over  stream,  etc 6518  to  6521 

Railroad  Bridge — 

Appropriating  joint  use  of 8779,  8780 

Attorney  General  to  enforce  sections  8775  and  8776  as  to.         8778 

Built  prior  to  May  1,  1P52,  excepted 8777 

Canal,  when  and  how  erected  over S775,  8776 

Roads  and  streets,  regulation  as  to  railroad  bridges  over.. 

8849,  8850,  8851 

Toll  bridges,  may  be 8774 

Used  in  common,  when  must  be 8779 
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Road,  bridges  necessary  for 6518  to  61^1 

Turnpike  bridge  necessary  over  stream,  etc 6518  to  0521 

Water  course — 

Who  need  not  erect  bridge  over 7654 

Bridges  and  culverts 6518  to  6621 

Briers— 

In  road  to  be  cut  down 7U9,  7160 

Buffet  Car- 
Intoxicating  liquor  may  be  drunk  in 13196 

Bulletin  Boards- 
Regulation  of 3637 

By-Laws — 

Union  depot  company,  of 9165,  9166 

By-Laws  and  Regulations — 

Adoption  of 8701  to  8704 

C 
Cable  Railway.     (See  Railroads.)— 

Destroying,  injuring  or  displacing  anything  pertaining  to,  pen- 
alty   .' 12560 

Interfering  with  track,  etc.,  penally 12560 

Placing  (wstruction  upon,  penalty 12560 

Throwing  or  shooting  at  cable  cars,  penalty 12497 

Caboose — 

Construction  and  equipment 8956-1 

Canal  Company — 

Ship  canal  company 9199  to  9228 

Agreement  for  contribution  to  cost 2505-3 

Aid,  of  county  to  construct  canals,  waterways,  etc 2503-1  . 

Apportionment  of  cost  by  agreement 2603-3 

Appropriation  of  property  for  canals  by  cities  and  villages 3677 

Ballot,  at  election  00  question  of  bond  issue  to  aid  canals,  form 

of  250^2 

Bridging  by  railroad 8775  to  8778 

Competition  with  railroad  regulated 8981 

Tariff  and  how  charged 8982 

Contribution  to  cost,  agreement  fixing 2503-3 

Counties  may  aid  in  construction 2503-1 

Election  on  question  of  bond  issue  to  aid  canals 2503-2 

Lien  a^inst  for  construction 8376  to  8380 

Municipal  power  over 3677 

Notice  to  construct  retaining  wall  for 3870-2 

Operating;  injunction  against,  until  construction  claims  paid...         8379 
Penalty  for  violation  of  election  laws  at  bond  issue  election...        2503-2 

Petition  for  eiection  of  bond  issue  lo  aid  canals 2503-2 

Power  to  appropriate  property  for 3677 

Prevention,  removal,  etc.,  of  deposits 3870-1,  3870-2 

Ship  canal  company 9199  to  9228 

Surplus  tolls,  disposition  of 2503-1 

Taxation  as  to 5404  lo  5406 

Tolls,  disposition  of  surplus 2503-^1 

Cancellation — 

Bill  of  lading,  of,  liability  of  carrier  for  failure  to  make 8993-13  et  seq 

Contract  of  corporatioii,  on  its  dissolution 11951 

I-eases  and  licenses  of  natural  gas  and  oil  lands 
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Limit  upon  014-£O 

Penalty  for  drinking  intoxicating  liquor  on  car 18196 

Car  Companies.     (See  Sleeping  Car  Companies)— 

Public  Service  Commission  to  control,  when SOS 

Car  Factory— 

In  day  time,  to  steal;  penalty 124^ 

Cargo.     (See  Watercraft;  Wreckmaster)- 

Interference  with;  penalty  for M8S 

Inventory  of,  by  wreckmaster 6431 

Proceedings  when  cargo  of  stranded  vessel,  not  claimed..  6434 

Recovery  against  person  in  possession  of  stolen  cargo,  etc 6433 

Sale  of,  when  wreckmaster  not  to  m^e 6430 

Carriers  and  Owners  of  Stock  Yards — 

Duties  of,  as  to  contagious  diseases  of  live  stock SS32 

Delivery  to,  effect  on  transfer  of  title 8399 

Lien  of  ... : 8365  to  8375 

Sale,  delivery  of  goods  to,  effect  of 8426 

Cattle- 
Conveying  from  certain  other  slates  into  this  slate  during  certain 

months   is   unlawful 13370.  13372 

Diseased,   liability   for   importing 5834 

Common  carrier  not  responsible,  when 5834 

Duties  of  carriers  and  owners  of  stock  yards;  penalties.  .5832,  5833 

Infected  cattle  not  to  be  brought  into  this  state ■  5894 

Passway  for,  under  railroad 89SI 

Municipal  power  to  prohibit 3633 

Cattle  Guards- 
Railroad  companies  must   make 8914 

Cattle  Way- 
Right  to  use  culvert,  etc.,  for 8981 

Causeway — 

Appropriation  of.  by  ship  canal  company 9205 

Cemetery — 

Railroad  crossing  road  leading  to  certain 8857 

Certificate- 
Incorporation 8625.  8626,  8651.  8652 

Inspection  of  locomotive  steam  boiler 8965-7 

Public  Service  Commission,  necessary  to  exercise  of  certain 

franchises  by  telephone  company 614-^ 

Railroads,  consolidation  of 9028 

Railroads,   reorganization   of 9081 

Stock,  increase  of  railroad 8818 

Lose,  reissue   8677  to  8681 

To  what  certificate  statute  is  applicable 8673-^ 

Valuations,  certain,  to  auditor  of  state,  of 5468 

Valuation  of  property  ot  public  utility     6447 

Certificate  of  stock.     (See  Corporations;  Stock.)— 

Administrator,  certificate  of  stock,  effect  of  transfer  of 8673-3 

Alteration,  stock  certificate,  effect  of 8673-16 

Assignment,  effect  of 8^3-1 

Restrictions  on.  must  appear  or  face  of 867S-15 

Attachment,  stock,  certificate,  of SOT^IS 
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Certificate  of  Stock — Concluded.                                                                sicnoK. 
Books,  conclusive  as  to  ownership  of  stock   for  certain  par- 
poses    8673-3 

Transfer  of  stock  upon  books  of  corporation  not  necMsary.  8673-1 

Consideration,  effect  of  want  of,  in  transfer  of  stock 8673-6 

Construction 8ffr9-19 

Death  of  transferer,  effect  of 8673-6,  8673-7 

Definition  of    8«7»-22 

Delivery  of  certificate,  effect  of 8673-1 

Definition  of   8673-22 

Effect  of  transfer  of  title  without 8673-10 

Title  by .■ 8673-5 

Duress,  endorsement  of  stock  certificate  by 8673-6,  8673-7 

Endorsement,  definition  of 8673-20 

Effect  of  8678-1 

Obtained  by  fraud,  etc.,  when  valid 8673-6,  8673-7 

When  compelled,  specifically 8673-9 

Equity,  rules  of,  to  control,  when 8673-18 

Execution,  stock  certificate,  levy  of,  upon 8673-18 

Executor,  certificate  of  stock,  effect  of  transfer  of 8673-2 

Fraud,  endorsement  of  stock  certificate  by 8673-6,  8673-7 

Good  faith,  definition  of 8678-22 

Guarantor,  who  is  not 8673-12 

Implied  warranties  8673-11  ct  seq. 

Injunction,  stock  certificate,  against  unauthoriied  transfer  of..  8673-7 

Infant,  certificate  of  stock,  effect  of  transfer  of 8673-^ 

Stock  certificate  in  aid  of  creditor  of  owner  of 8673-14 

Interpretation  8673-18 

Law.  rules  of.  to  control,  when.- 8673-18 

Levy,  stock  certificate,  upon 8673-18 

Lien,  stock  certificate  must  appear  on  face  of 8673-16 

Lost    certificate     8673-13 

Procedure  in  case  of 8673-17 

Mistake,  endorsement  of  stock  certificate  by 8673-6,  8673-7 

MortKagee,  etc.,  not  guarantor 8673-12 

Owner,  definition  of 8673-21 

Person,   definition  of S678-SS 

Purchase,  definition  of 8073-92 

Purchaser,  definition  of 8678-32 

Revocation,  of  assignment  of  certificate 8678-6 

Shares,  definition  of 8673-22 

Specific  performance,  of  endorsement  of 8673-9 

Of  right  to  possession  of 8673-7 

State,  definition  of 8673-22 

Stock,  definition  of 8673^2 

Stock,  in  corporation,  procedure  in  case  of  loss-- 8673-13,  8673-17 

Subscription,  who  is  liable  for 667S-S 

Time  at  which  act  may  take  effect 8673-^ 

Title,  by  delivery S673-S 

Definition  of  8673-22 

How  transferred  8678-1 

Of  transferee,  termination  of 8678-4 

Transfer,  definition  of 8673-^ 

Restrictions  must  appear  on  face  of 8673-15 

Trustee,  certificates  of  stock,  effect  of  transfer  of 8678-2 

Warranties,  implied   8678-11 

Certified  Copy — 

Fees  for  furnishing,  bv  Public  Service  Commission 614-76 

Of  orders  of  Public  Service  Commission,  effect  of 014-2S 

Chairman — 

Served  with  summons  for  corporation,  when 127% 

Change  of— 

Capital  stock   8608,  8700 

Corporation,  name  of 871Srt4eq. 

Dintiz.nnX-iOOgle 


Chance  of  Capital   Stock— Concluded.  SECTION. 

Name  of  corporation 8719 

Railroad  line  or  termini 8747 

Grade  or  location ; 8753 

Route  , S760 

Rates,  etc.,  to  be  made,  how 614-20 

Cliange  o£  name — 

.Amendment  of  articles,  change  of  name  by 8719  to  8723 

Action   by   public   utility  or   railroad   to   test   validity   of   order 

fixing 614-68 

Complaint   concerning 81t-8l 

For  depreciation,  public  utility  to  provide  for 614-49 etjeq. 

May  be  changed  by   Public  Service  Cnmraission,  when 614-36 

Must  be  made  In  compliance  with  schedule B14-18 

Must  be  reasonable 614-12,  614-13 

Public  Service  Commission,  power  to  correct  improper  charges 

and  accounts  ^. ..  614-10 

Schedule  of,  to  be  filed,  when 614-16 

To  be  changed,  how 614-20 

Union  Electric  Depot  Company,  by 916&-4 

Discrimination  in  charge  forbidden 9169-4 

Appeal  til  Public  Service  Commission  not  to  suspend,  when 614-46 

Gas  Company's,  when  forfeited 8988 

Railroad  company,  effect  of  provision  in,  as  to  service 11888 

Surrender,  when  certain  corporation  may 8738,  8789 

Proceedings  to  effect  surrender 8738,  8739 

Checks  or  Tickets- 
Conductor  of  railroad,  etc.,  failing  to  cancel;  penalty 19087 

Forgery  of,  of  railroad,  loll  bridKC  etc.,  penalty 18086 

Restoratiug  cancelled,  penalty.  ■ 13067 

Selling,  etc.,  which  should  be  cancelled 13087 

Chief  Inspector  of  Mines — 

Powers  and  duties 914 

Drilling,  oil  or  gas  well,  permission  for 914 

Elevator  well — 

Excavation  of  mine,  casing  to  be  provided  on  penetration 

of    973 

Abandonment  of  973 

Location  973 

Map   973 

Notice  of  intention  to  drill 978 

Plugging,  in  case  of  abandonment 97B 

Gas  -well— 

Abandbnment  of  973 

District  inspector  to  enforce  statutory  provisions 914 

Excavation  of.  casing  to  be  provided  in  case  of 973 

Location   978 

Map 973 


Permission  to  drill 914 

Plugging,  in  case  of  abandonment 978 

Report  of  abandonment 978 

General   duties  of  inspector 914 

Oil  well- 
Abandonment  of -  - 973 

District  inspector  to  enforce  statutory  [>rovisions 914 

Excavation  of  mine,  casing  to  be  provided  on  penetration 

973 
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Oil  Well— Concluded.  SEcnoK. 

Location  97S 

Map    973 

Notice  of  intention  to  drill 973    ' 

Permission  to  drill -  - 914 

Plugging,  in  case  of  abandonment 973 

Report  of ,  973 

Report  of  abandonment 973 

Test  well- 
Abandonment  of  973 

Excavation  of  mine 973 

Location  973 

Map  973 

Notice  of  intention  to  drill 973 

Plugging  in  case  of  abandonment 973 

Report  of  973 

Report  of  abandonment 973 

Well- 
Abandonment  of   973 

Excavation  of  mine,  casing  to  he  provided  on  penetrating 

of  973 

Gas  or  oil,  permission  til  drill 914 

Location    973 

Map    973 

Oil  or  gas,  abandonment  of.  district  inspector  to  enforce 

statutory   provisions    914 

Oil  or  gas.  notice  of  intcniion  to  drill 1 973 

Plugging  in  case  of  abandonment 973 

Report  of  973 

Report  of  abandonment 973 

Cbildren- 

Employment — 

When  lawful    12S93 

Penally     12Pftt| 

Posting  notice  of  hours 12998 

Christmas — 

Holiday  as  to  notef  and  bills 8301 

Circuit  Court- 
Appeal  to  circuit  court  in  proceedings  for  grade  crossings S901 

Error  to  circuit  court  in  uroccedings  for  grade  crossings W>1 

Railroad  crossings  at  grade,  dispute  as  to SS76  lo  88fi3 

Citiienship — 

Corporalinn.  citizenshin.  of  director*  of P661 

Of  persons  forming 8625.  P651 

City  Solicitor- 
Collecting  fines  from  railroad  or  telegraph  company fil2 

Oassification — 

Railroad  directors,  when 8786,  8786 

Clerk- 
Public  Service  Commission  to  appoint 614-81 

Clerk  of  Common  Pleas  Court — 

Certificate  of  finding  of  Public  Service  Commission  to  be  filed 

with    ,179  et  sei 

Garnishee,  to   answer  before 11763 

Piihlic  Service  Commission,  findings  of,  lo  be  certified  to  clerk 

of  court  of  common  pleas .179  et  sei 

Railroad  police,  duties  as  to 9],i;i.  915,1 
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Oerk  of  Court—                                          ,         .  ^S"' 

Water  craft;  summons  and  warrant  for  atixun laww! 

Clerk  of  municipal  corporation—  _  ,       .        ,  «,«, 

Notice  of  application  for  a  railroad  franchise  to  be  given  by —        slw 

Qubhouses — 

Election  of  club-house  corporation  to  be  held  at ooM 

Clubs— 

Election  of  directors  to  be  held  when ™4& 

Where  intoxicating  liquor  kept  for  members 6099 

Freight  rates  for *^ 

Maps  of  coal,  oil  and  gas  lands  required 91*,  »ra 

Copy  filed  with  mine  mspector 914,  978 

Coal  Counties — 

Location  of  oil  or  gas  well  in 973 

Coke  Companies — 

Gas  furnished  by.  regulation  of  price 3982 

Collect  on  delivery — 

Where  sale  on,  held  lo  be  made 8399 

C.  O.  D.  Shinraents— 

Where  sale  on,  held  to  be  made 6098 

Collection  of  Taxes — 

A-fent,  forbidden  to  act,  when  taxes  unpaid 5676 

Express  company,  collection  of  tax 5675  to  5677 

Insurance  company,  collection  of  tax 5676  to  6677 

Telegraph  company,  collection  of  tax 5676  to  S677 

Telephone  company,  collection  of  (ax 5676,  5677 

Transient  trader,  collection  q(  tax 5674 

Columbus  Discovery  Day — 

.-ate  specified   8301 

Holiday  for  purpose  of  negotiable  instruments 8301 

Com  m  encement— 

Corporation,  domestic,  of  business,  when 8633  et  seq. 

Commerce — 

What  cannot  be  reijulated  by  Public  Service  Commission 502 

Commercial  Units— 

Public  Service  Commission  may  prescribe 614-34 

Commission — 

Definition   of   614-2 

Informatinn  to  be  furnished  lo,  bv  Public  Service  Commission.  614-77 

Railroad  police,  of 9150.  9151 

To  furnish  information  lo  Public  Service  Commission   614-77 

Commission.  Railroad.     (See  Railroads;  Railroad  Commission) 487  to  614 

Definition     ' 614-2 

Commitment — 

Garnishee,  commitment  of.  on  failure  to  appear  or  refusal  to 

answer   U7W 

Dir„tiz..bvG00gle 


INDEX. 


Commodity —  Section. 

Cornering  the  market  in 13068 

False  nimors  to  influence  market  price 13069 

Options   in    13069 

Wager    contract  tor 13070 

Common  Carrier- 
Acceptance,  of  bill  by  consignor,  what  is 8993-9 

Accident,  effect  of 8993-37 

Action,  definition  o£ 8993-52 

Action  by.  to  enforce  lien  tor  freight 8370 

Service  in    8370 

Agent,  liability  of  carrier  for  act  of,  in  issuing  bill  of  lading 8993-22 

■Alteration  of  bill,  effect 8993*15 

Application  of  Railroad  Commission  act  to 501  el  seq. 

Attachment,  while  negotiable  bill  of  lading  outstanding 8993-23 

Automatic  packet  carrier  company 9192 

Bona  fide  holder,  right  of 8993-38 

As  against  seller's  lien  or  stoppage  in  transitu     8993-41 

In  case  of  fraud,  etc 8993-37 

Bona  fide  purchaser,  liability  of  carrier  to 8993-13  et  seq. 

Right  of,  in  case  of  delivery  by  order  of  court 8993-18 

Bona  fide  purchaser  of  duplicate  bill,  liability  of  carrier  to 8993-5  et  seq. 

Bill,  definition  of - 89B3-52 

Bill  of  lading,  draft  attached  to 8993-40 

Fraudulent  issue   of 8993-43  et  seq. 

Liability  of  carrier  for  failure  to  cancel 8993-13* 

To  what  statute  applicable 8993-53 

Cabooses,  construction  8956-1 

Cancellation,   etc.,   of   bill,   liability  of   carrier    for    failure    to 

make  8993-13  et  seq. 

Carrier,   notice   to 8993-32 

Commissioner   of   railroads   t"   investigate   differences   between 

citizens  and    601 

Omnecting  carrier,   liahilitv    for  act   of   initial   carrier   can   not 

avoid 8994-1 

Consignee,  definition  of 8993-62 

Consignor,  definition  of 8993-52 

Construction  8993-51 

Contents  of  bill  of  lading 8993-1,  8993-89 

Contract,   common   carrier,   to   avoid   liability   for   act   of   con- 
necting carrier,  invalid 8994-1 

Validity  of  terms  of,  in  bill  of  lading 8993-2 

Conversion,  effect  of 8993-87 

Copies  of  notices,  sale  bills,  etc,  kept  by 8372 

Corpse,  restrictions  on  conveying 12686,  12687 

Court,  order  of.  for  dcliverv.  effect  of 8993-16 

Damages,  carrier  liable  for  defect  in  form  of  bill  of  lading 8993-1 

Delivery,  bill  may  he  negotiated  by,  when 8993-27 

Liability  of  carrier,  in  case  of  delivery  to  wrong  person..  8993-12  et  seq 

Of  bill  of  lading,  effect  of '. 8993-29 

Title  in  third  person   as   excuse  of  carrier   for   failure  to 

make 8993-19  et  seq. 

Title,  of  carrier  as  excuse  for  failure  to  make 8993-18 

When  carrier  is  bound  to  make 8993-lOet seq. 

When  carrier  may  refuse 8993-U 

Draft,  attached  lo  bill  of  lading,  presumption 8993-40 

Duplicate  bill,  liability  of  carrier   for 8993-17 

Penally  for  issuing  uniulhorized 8993-45 

To  appear  on  face  of  hill  of  lading,  when 8993-6 

When  hill  of  lading  shall  not  be  issued,  in 8993-6  et  seq. 

Duress,  effect  of 8993-37 

Electric  street  railway  outside  of  city,  as  a - .  9117 

Emheizlement   by.      or  by   agent   of 12470 

Endorsement,  bill  of  lading  may  be  negotiated  by 8993-28 

Right  of  holder  to  compel 8993-83 

Endorsement   of    non-negotiable   bill 3993-29 
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Common  Carrier — Continued.  SBcnoK. 

Equity,  rules  of,  applicable  to  bill  of  lading 899%^ 

Execution,  while  negotiable  bill  of  lading  outstanding 8993-23 

False  bill  of  lading,  penally  for  obtaining , 8993-48  et  seq. 

Fire  extinguishers  in  passenger  cars 8938  to  89« 

Form  of  bill  of  lading 8993-1 

Fraud,  effect  of 8993-37 

In  issuing  hill  of  lading ■■  8998-43  et  seq. 

Freight,  lien  of  carrier  for 8993-25  et  seq. 

Garnishment,  while  negotiable  bill  of  lading  outstanding S993-23 

Good  faith,  definition  of...- 8993-52 

Goods,  definition  of   8993-62 

Holder,  definition  of 8993-62 

May  negotiate  negotiable  bill,  when 8993-K> 

Of  bill  transferred  hut  not  negotiated,  rights  of 8993-32 

Of  negotiable  bill,  rights  of 8993-31,  8993-33 

Implied  warranties,  in  case  of  negotiation  of  bill 8993-34 

Indorser  of  bill,  liability  of 8993-34  et  seq. 

Initial  carrier,   can  not  avoid  liability  for  act  of  connecting 

carrier 8994-1 

Injunction,  creditor  of  holder  of  bill  of  lading  may  be 6993-24 

Interpleader,  right  of  carrier  to 8998-19  et  seq. 

Interpretation 8993-51 

Law,  rules  of,  applicable  to  bill  of  lading  statute 8993-50 

Levy  of  execution,  while  negotiable  bill  of  lading  outstanding. .  8993-23 

Liability  of  carrier,   for  duplicate 8993-17 

l'"or  loss  or  damage  to  freight 8994-1 

Liability  of  endorser 8993-34  et  seq. 

Lien  of.    For  storage 8371 

Lien  of  carrier 899$.^  et  seq. 

Lien  holder,  rights  of 8993-42 

Lien  of  seller,  as  against  bona  fide  holder 8993-41 

Loading,  liability  of  carrier  in  case  of 8993-22 

Loss  of  negotiable  bill,  effect  of 8993-16 

Misdescription,  liability  of  carrier  in  case  of 8993-22 

Mistake,  effect  of  8993-37 

Mortgage,  penalty  of  transferring  bill  of  lading  to  goods  cov- 
ered by  mortgage 8993-46 

Mortgagee,  no  warrantv  by 8993-3S 

Right  of "" 

Negligence,  validity  of  provision  in  bill  of  lading  against  damage 

caused  by   i 

Megotiability,  not  limited,  how I 

Negotiable,  when  bill  of  lading  is 8993-1,  1 

Negotiable  bill,  delivery  of I 

Endorsement  of   1 

Holder  may  negotiate 

Negotiation,  effect  of  fraud,  etc ; 

Non-negotiable,  to  appear  on  hill  of  lading,  when 8993-7 

When  bill  of  lading  is.-.. 8993-3 

Non-negotiable  bill,  effect  of  endorsement  of 8993-29 

Penalty  for  i-ssuing.  without  placing  words  "non-negotiable" 

thereon 8993-49 

Notice,  provision  for,  does  not  limit  negotiability 8993-8 

Notice  to  carrier 8993-33 

Notice  to  owner  of  recc'ipt  of  goods  by 8365 

Within  what  time ;   manner  of  service 8365 

Owner,  definition  of  8993-52 

Parts,  when  bill  of  lading  shall  not  be  issued  in 8993-6  et  seq. 

Penaltv  for  neglect  of  certiin  provisions -- 8375 

For  violating  bill   of  lading  statute 8993-43  to  8993-49 

Perishable   property,   sale   without   notice 8378 

Person,  di-finition  of  8993-58 

Pledgee,  no  warranty  by ■  ■ 8993-86 

Possession,  penalty  for  nenntiating  bill  of  lading  for  goods  not 

in   possession   of  carrier 8993-47 

Public  Service  Commission,  under  control  of 502 
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Common  Carrier — Concluded.  secfiok. 

Purchase,  definition  of 8993-63 

Purchaser,  definition  of 8993-62 

Quarantine  regulation  apply  lo 4445,  4447 

Register  of  freight  lo  be  kept  by, .  - 836fi 

Sale  of  freight  by,  when  and  how 8367,  8993^ 

Notice  of  sale,  posting  and  publishing 8368 

Proceeds,  disposlion  of 8369 

Unclaimed,  goes  to  state 8369 

Security,  holder  of  bill  for.  does  not  warrant 8995-36 

Seller's  lien,  as  against  bona  fide  holder 8993-41 

Sets,  when  bill  of  lading  should  not  be  issued  in 8993-5  etsM 

Steps  at  Railway  stations : 8936 

Stoppage  in  transitu,  as  against  bona  fide  holder 8993-41 

Storage  by,  in  lieu  therefor 8371,  8993-25etse( 

Taxation  of  freight  line  company 5445,  5465  to  5481,       12871 

Time  when  statute  takes  effect 8993-54 

Time  within  which  property  may  be  claimed 8374 

Title,  in  carrier  as  excuse  for  failure  to  deliver 8993-18 

Title  in  third  person  aa  excuse  for  failure  of  carrier  to  deliver.  8993-18  et  sei 

Transfer  of  bill  of  lading  without,  penalty 8993-16 

Transferee,  rights  of 8993-32 

Transportation  of  corpse  without  permit 12686,  12687 

Unauthorized  bill,  penalty  for  issuing 8993-43  et  set 

Value,  definition  of 8993-52 

Warranties,  in  case  of  negotiation  of  bill 8993-34 


Company — 

Tax  commission  returns  to  be  made  to 146S-1 

Companies,  Gas,  Water.     (See  Gas  Company;  Water  Company)  ,  ..9320,  9338 

Companies,   Ship   Canal.      (See   Canal   Company) 9119,  9228 

Companies,    Telegraph    and    Telephone 9170,9198 

Companies,  Union  Depot.     (See  Union  Depot  Company) 9160,  9169 

Com  pen  sa  t  i  on — 

Employes  of  Public  Service  Commission ftl4-8 

Joint    use   of    equipment 614-3 

Railroad,  by,   for  land  appropriated 8760 


)  public  service  corporation.. 


By    municipal    corporation,     to    be    heard     by    Public    Service 

Commission    

Hearing  upon,  from  ordinance  of  municipal  corporation 

Railroad,  against,  before  Public  Service  Commission 

Rate,  etc.,  not  vacated  by  complaint  of  Public  Service  Corn- 
Concealment — 

Limitation  of  actions,  effect  of  concealment  of  defendant  on 

Properly,  concealment  of,  when  ground  for 

Stranded  properly,  penalty  for  concealment  of 


Conductor.     (See' railroad  company). 

.  Cancel  ticket,  check,  etc.,  failure  to:  how  punished 13078 

Penalty  for  disobevin"  order  of  railroad  commission 588 

Police  powers,   conductor  on   passenger   train,   interurban   cars, 

etc.,    has    915tf 

Powers,  duties,  etc.,  of 9157,  9159 

Restriction  on  hours  of  employment 9007 

Served,   when   may  be,   for   railroad   company 11288 

Street  car,  city  or  village  may   require 3643 
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Conduits—  SECTION. 

Telegraph  company  may  construct  beneath  public  way,  when...        9170-1 

Confidential — 

Dispatches   by  telegraph 13388 

Telephone   message   13419 

Confirmation  of  Sale — 

Railroad,  judicial   sale   of 9072 

Confusion  of  Goods— 

As   to  scrap   metal,   etc 9022 

By  warehouseman  ". 8479 

In  sales   8479-8480 

Connecting  Carrier.      (See  Common   Carrier), 

■  Contract,  common  carrier,  to  avoid  liability  for  act  of  connect- 
ing carrier,   invalid 8994-1 

Initial   carrier,   can   not    avoid    liability   for   act   of   connecting 

carrier    8994-1 

Uability  for  act  of,  initial  carrier  can  not  avoid 8994-1 

Provisions  concerning,   to  be  made  by   Public   Service  Com- 
mission      614-42 

Connecting  Lines.     (See  Railroads  and  Railroad  Companies 8806  to  8B18 

Connection — 

Tracks   of   railroads,   of 614-42 

Consent — 

Street  railway,  of  afantting  property  owners  lo 9105  lo  9107 

Consideration    8129  to  8134 

In  negotiable  instruments 8389,  8390 

In  sales    8389,  8390 

Transfer  of  stock  certificate,  effect  of  want  of,  in 8673-6 

Consignee — 

Definition   of,   in   uniform  bill  of   lading  statute 8993-53 

Consignor- 
Definition  of,  in  uniform  bill  of  lading  statute 8993-52 

Consolidation- 
Agreement  for,  between  railroads,  defects  in.  how  cured. .  .9031  to  9033 

Gas   companies    10212 

Heating  companies    10212 

Movable  or  rolling  road  companies 10212 

Railroad  companies,  may  lease  or  purchase  another 8806  to  8814 

Railroad  companies,  defects  in  consolidation  of,  agreements  of, 

how  cured    9031  to  9033 

Railroad  companies  whose  roads  are  in  this  slate 9025 

Railroad  company  within  this  state  with  one  without 9026 

.■\clion  against  new  company 9044 

Agreement    therefor   to    be   filed 9029 

Agreement  for.  etfect  of,  as  evidence 9030 

Arbitrate,    dissenting    stockholders    must 9034 

N'olice  of  application   for  arbitration. 9036 

Con.solidated  company,  office  of 9043 

Directors,    election   of,    after 9037 

Evidence,   effect   of   agreement   for,   as 9030 

Principal  office   of  consohdated  company 9043 

Proceedings   to  affect 9028 

Proof  of,  dispensed  with  in  certain  ca^es 9040 

Taxation  of    9045 

Vesting  of  property  in  new  company 9(B8 

Ship   canal   companies 
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Consolidation— Concluded.  StcnoN. 

Street  railroad  companies 9127,  9128,  9137  to  9139 

Electric  street  railroads 9127,  9128  10  9131 

Telegraph    companies,    of 9190 

Void,  if  without  consent  of  Public  Service  Conuwssion 014-62 

Water  companies  10212 


Constitution — 

Corporation  created  before  present,  by  what  laws  governed....  8731' 

May  accept  present  laws 8782 

What   action   deemed  acceptance 8796 

Construction — 

Account,  form  of 814-83 

Bin  of  lading  8998-61 

Railroad,  powers  of,  construction  of 8745,8780 

Rules  of,  as  to  transfer  of  title 8899 

Stock    certificate,    of 8978-19 

Quo  warranto,  constructive  service  in 12314 

Contempt- 
Public  utility,  refusal  of  officer  to  make  report 139S4-1 

Contents — 

Bill  of  lading 8993-1,8998-89 

For  county  local  option  election 6117,  6118 

Petition  for  lighting  certain  streets  in  township,  of 3429 

Contract — 

Bill  of  lading,  validity  of  terms  of,  in 8993-2 

Common  carrier,  to  avoid  liability  for  act  of  connecting  carrier, 

Invalid    8994-1 

Corporation,  contracts  of,  how  discharged  on  dissolution 11951 

Equipment,  recording  of,  when  necessary 9060  to  9063 

Executed  prior  to  public  utilities  statute,  effect  of 614-10 

Filing  railroad  contracts,  fees  of  secretary  of  state  for 9062,  9063 

Foreign  corporation,  debt  of  demand  arising  upon  contract,  is 

ground   for   attachment   against 10253 

Lease  of  railroad  property,  provisions  as  to 9061,  9063 

Lien  of  person  for  money  due  on 8308  to  8342 

Lien  of  railroad  subcontractor  for  money  due  on 8343,  8346 

Ught,  heat  and  power  for  county  building 8435-1 

lighting  certain  streets  of  township,  for 8436 

Bonds  for  faithful  performance 8865 

Contracts— 

When    certificate    not    required 3809 

Board  of  health  contracts 3809 

Garbage    contracts     3809 

Lighting  contracts  3809 

Losing  electric  light  plant 8809 

Solicitor  of  village,  employment  of 8809 

Waterworks  plant,  lease  of 3809 

Garbage   disposal,    for 3809 

Gas  works,  with  owners  of,  limitation 3989 

Lighting  of  streets,  etc.,-  for 3809,  3990,  3994 

Power  of,  to  make  contract  for  gas 3618-1 

Real  estate,  sale  or  lease  of 3609 

Sale  or  lease  of  real  estate,  how  made 3699 

Sprinkling  of  streets,  for 3747,  3839 

Viaducts,  for  3743 

Village  Solicitor    3809 

Water  supply  for  fire  purposes,  etc 3809,  8981 

Water   works,    for 8961,3965 

Leasing  of    
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Options  on  grain,  crmlracts  for,  void 13069,  13070 

Prior  conlraois  not  abrogated  by  Public  Servic*  Commission 

sUtute 814-19 

Public  utility,  power  of  Public  Service  Commission  to  examine.         614-7 

To   file   copy   of 614-9 

Railroad  property,  certain  contracts  for  sale  of,  not  valid 9060,  9063 

Railway  companies,  certain  contracts  of  prohibited 8983 

Record  of  equipment  contract,  necessity  of 9060,  9063 

Waterworks  """"  """ 


Contractor — 

Material  purchased  by.  wrongful  use  of;  penalty 13180 

Contribution — 

Canal,  to  cost  of,  by  agreement 250S-3 

Conversion — 

Bill  of  lading,  effect  of 8993-37 

Convmnce  of  Property- 
Dissolution  of  Corporation — 

Conveyance  of  property  on lil96S 

Conveyance  pending  action  for,  void 11948 

Municipal  property,  of 3898  et  seq. 

Railroad  company,  conveyance  of,  executed,  how 8781  ■ 

Coolin?  company,   defined 5418 

Consolidation   of   10212 

Definition  of   614-2 

Excise  tax  charge  on  gross  receipts  of 5483 

Foreign  corporation  may  not  act  as 614-73 

Payment  of    excise   tax    upon,    not    substitute    for   tax    upon 

property  5490 

Public  utility,  included  in 5415 

Taxation  of 5415  et  seq. 

Copy- 
Common  carrier,  what  copy  to  be  kept  by,  as  to  sale  for  freight, 

etc 8372 

Fees  for  furnishing  by  Public  Service  Commission 614-78 

Cornering  the  Market — 

How  punished  13066.    13070 

Corporations.     (See    Certificate    of    Stock ;    Foreign    Corporations ; 
Insurance  Company,  etc..  various  kind;  Quo  Warranto; 

Railroads  and  Railroad  Companies;  Stock) 8623  to  10212 

1.    Creation— 

Acknowledgeraen  t — 

Articles  of  incorRoration 8625,  8651 

Certificate  of  character  of  officer 8626.  8829,8652 

Amendment  of  Articles 8719  to  8723 

Capital  stock  cannot  be  changed  by 8719 

Certified  copy  of,  to  be  filed  with  Secretary  of  State.        8721 

Location  may  be  amended 8719 

Name  may  be  amended 8719 

Notices  for;  waiver  of 8720,  8723 

Purpose  of,  may  be  amended 8719 

Record  of  8722 

Takes  effect,  when 8722 

Articles  of  incorporation 8635,8651 

Acknowledgement    of 8626 

Certificate  of  officer's  official  character 8626 

Amendment  of   8719  to  8723 

Notices  for ;  waiver  of 8720,  8723 

Record  8721 
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:,    number    of    shares    to  be 

stated  in  8826 

Preferred  or  common  stook  of  railroad  may  be 

suted   in    6805 

Certified  copy  of,  evidence  of  what 8629 

Contents  of  8625,  8651 

Piling,  with  whom 8626 

Form  of,  Secretary  of  State  may  prescribe 8626 

Improvement,   organized   for  the  construcllon  of  an, 

kind  of  improvement   must   be  Stated  in 8626 

Location,  principal   place   of  business 8625,8651 

Exception    8661 

Name  of  company  to  be  stated  in 8025 

Form  of,  prescribed 8626 

Principal  officers  to  be  staled  in  by  certain  associ- 

ations    8661 

Purpose  for  which  formed  to  be  stated 8636 

Record   of    8ffi6 

Subscribed  by  whom,  etc 8625 

Termini,  must  be  stated ;  also  counties  passed  through, 

when    8825 

Voting,  right  of  stockholders,  may  be  limited  by 8638 

Certificate  to  Secretary  of  State  of  ten  per  cent,  payment..  8633 

Certified  copies  of  articles  is  evidence 8639 

Lost  or  destroyed  may  be   reissued 878* 

Prescription ;  exercise  of  right  for  thirty  years  prima 

facie  evidence    8736 

Repeal  of  special,  not  accepted  or  acted  upon 8733 

Surrender,  how  certain  corporations  may 

8739,  8741,  11974  to  11978 

Consolidation  of.      (See   Consolidation),' 

Counties  passed  through  by  improvement,  statement  of, 

in  articles   8625 

Created  how,  generally 8636,  8651 

For  improvement  having  termini 8626 

Created  Before  Present  Constitution —  

Acceptance  by,  or  present  law,  efl'ect 8798 

Certified  copy  of  acceptance  filed,  when 8732 

Effect  on  old  charter 8783 

Acting  under  present  laws  are  governed  by  them 8736 

Eicceptton  as  to  fire  insurance  companies 8738 

What  laws  govern  them 8731 

Filing  articles  8(E6,  8628.  8829 

Incorporated,  how   8625  to  8627,  8661 

Incorporators — 

Become  corporation,  from  what  time 8827     * 

Certificate  to  Secretary  of  State  of  payment  of  ten 

per  cent 8633 

Citizendiip  of :  number 8635 

Inspectors  of  first  election,  are 8637 

Uability  of,  in  case  ten  per  cent,  not  paid  up  when 

certificates  given  to  Secretary  of  State 8634 

Notice  of  first  election,  to  give;  waiver 8635 

Opening  books  for  subscription  by.     fSee  bekiw  sub- 
scription)    8630,  SKtl 

Union  depot  company,  of 9160 

Location,  articles  of  incorporation  to  state 8635,  8651,  8652 

Change  of    8719 

Change  of.  by  certain  associations 8652 

Certificate  to   Secretary  of  State 8662 

Permanent  location  need  not  be  stated  in  articles  hy 

certain  associations    8651 

Termini  of  improvements  must  be  stated  in  articles, 

when    8835 
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Name,  change  of,  to  one  already  appropriated  unlawful...  8719 

By  amendment  of  articles 8719 

Duplicate  names   forbidden 8688 

Stated  in  articles;  how  fo  begin  and  end 6625 

Real  estate  corporation  limited  to  twenly-five  years..  8648 

Record,  amendment  of  articles,  of 8721 

Articles   of   8636 

Subscribers  to  Articles.     fSee  above  Incorporators). 

Time  from  which  its  beginning  dates 8627 

Termini  of  improvement  to  be  stated  in  articles,  when 8626 

2.    Directors,  Trustees  and  Officers- 
Art  tnisfees,  election,  term  number 8656 

Directors — 

Action  to  charge,  with  liability 8690  to  8697 

Borrowing  money,  issuing  bonds,  expenditures,  vole 

for,  to  be  recorded 8709 

By-laws,  may  adopt  and  change 8702,  8703 

Citizens,  a  majority  of  directors  must  be 8661 

Election  of.      (See  below   Elections) 

Liable  personally,  if  violate  laws  respecting  dividends  8728 

Majority  of,  conBtitnte  a  board 8664    , 

"Not    for    profit."      (See  below  "Not  for  Profit;" 
"Trustees"). 

Number  of  86S6 

Changed  how  8685 

Oath  of  8663 

Organization  of  board  of,  for  profit 8663,  8664 

Owners  of  ?tock,  must  be 8661 

Powers  of    8660 

President,  chosen  by 8664 

Secretary,  chosen  by 8664 

Term  of  8646,  8647 

Of  first  directors 8685 

Treasurer,  chosen  by 8664 

Vacancy   86K 

Directors    of    corporations     whose     articles     limit    stock- 
holders' right  to  vote 8689 

Statement  of  financial  condition,  etc.,  by 8639 

Filing  with    recorder 8639 

Personal  liability,  it  not  filed  or  it  false 8639 

Elections — 

Annual  and  other,  time  of 8646,  8947 

Annual,  regulations  may  provide  time 8704 

Ballot  8636 

Certificate  of  resuU  of 8644 

Is  evidence  of,  what 86W 

Conduct  of   8636,  8644 

Cumulate  votes,  may 8636 

rHrecton,  election  of  first 8635 

Inspectors  ot   8637,  861(1 

Application  for  appointment  of 8640 

Notice  of  application 8640 

Appointment    8641 

Certify  result  8644 

Conduct  of  election  by 8644 

Fees  of  8645 

List  of  stockholders  to  be  delivered  to 8642.  8643 

Is  evidence  of  ownership  ot  stock 8642,  8643 

Vacancy  in  8641 

Majority  of  number  ot  shares  necessary  to  choice...  8636 

Notice  ot  first ;  waiver  of 8635 

Proxies   at    86S6 

Sjwcial,  who  may  call;  notice 8M7,  8646 

Trustees,  not  tor  profit ;  first  election  of 8655 

Vote,  right  to,  may  be  limited 8688 
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Fees  of  inspectors  of  elections 

Hospital  company,   trustees  of 

Inspectors  of  Elections.     (Sec  above,  Elections). 

Installments  unpaid,  no  vote 

Liability — 

Directors,  for  violating  law  respecting  dividends.... 

Directors  of  certain  corporations  for  failing  to  file 


Trustees  not  for  profit,  for  all  debts 8666 

Umiting  in  articles  right  to  vote 8638 

Any   corporation   may 8638 

Stalement   of   financial   condition,   etc.,   by   such 

company    8639 

Failure  to  file,  or  false,  personal  liability  of 8639 

Filing  with  recorder 8639 

Ust  of  stockholders  to  be  delivered  to  inspectors 8642,  8643 

Lodges,  trustees,  election,  term,  number 8657 

Mechanics'   in.slitute,   directors'   liability 9983 

Number    of    directors 8685 

ChanKed  how    8665 

Number  of   trustees,   not   for  profit 8865 

Oath  of  directors  and  tmstees 8663 

Officers- 
Certain,   must   be   stockholders 8661 

Cross-examination    of    11497 

Duties  and  tompen.sation,  regulations  may  provide  for  8704 
Ownership  of  stock  for  voting  purposes,  what  is  evi- 
dence of  8645 

Powers  of  directors  and  trustees 8660 

President,   directors    shall    choose 8664 

Quorum    of    directors 8664 

Secretary;  directors  choose  unless 8664 

Terms   of— 

Directors    8646,  8647 

Directors;  first  directors 8635 

Office,  regulations  may  provide  for 8704 

Trustees ;  not  for  profit 8655  to  8659 

Treasurer;  directors  choose,  unless 8664 

Dissolution  and  Li(|uidation 11938  to  11959,  11961  to  11978 

Abatement  of  action  by  or  against,  not  caused  by  dissolu- 
tion   11964 

Action  by  or  against  dissolved  corporation  may  be  in  cor- 
porate name    U9«8,  11969 

Affidavit  attached  to  petition  for 11940 

Certificate  of,  filed 8739,  11974,  11975,  11976 

Not  to  be  filed  until  taxes  paid S521 

Contingent  engagements  of  corporation,  how  discharged..  11951 
Directors,  at  time  of  dissolution,  to  settle  affairs  of  cor- 
poration     8743,  8742 

When   last  board   of   directors  is  without  a  quorum, 

power   of   remaining   directors 11961 

When    majority    of    directors,     trustees,    etc.,    may 

petition  for  dissolution 11988 

When  majority  of,  may  surrender  charter 8739 

Dissolution  by  court 18325  to  12333 

Dividends,  made  by  receiver,  when 11955 

Diversion  of  property  from  corporate  purposes 8684 

Enforcement  of  judgment  for  or  against  dissolved  cor- 
poration     ^ .  11965 

Error  upon  judRments,  prosecuted  for  or  against  dissolved 

corporations    H971 

Hearing  before  master  or   referee 11942 

Report  of  master  or  referee 11942 

Judgments  by  or  against,  may  be  enforced 11966 
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Judgment  for  Dissolution — 

Appointment  of  receiver  on 11943 

Enforcement  of  judgments  for  or  against  dissolved 

corporation    11965 

Rendered,  when   11943 

Majority  of  directors,  tnistees,  etc.,  may  petition  for,  when.  11938 

Meeting  of  creditors  to  be  called  by  receiver 119S0 

Notice  of  pendency  of  petition 11941 

Petition  for— 

Affidavit  attached  (o  petition 11940 

By  majority  of  directors,  trustees,  etc 11938 

By  stockholders,  representing  one~third  of  stock 11938 

Contents  of   petition 11939 

Notice  of  pendency  to  petition 11941 

Petition  for  power  to  appoint  additional  trustees,  etc.  11963 

Railroad  company,  dissolution  of 8819 

Real  estate  corporation,  at  expiration  of  charter 8649 

Receiver,  account  of  to  court 11957 

Act  on  order  of  court  receiver  to 119E6 

Appointment  of  11943 

Assets  shall  be  collected  by 11949 

Bond  ot  11944 

Compensation  of   11952 

Dividend  may  be  made  by,  when M955 

Duties   of    receiver 11947 

Further    duties    11959 

Meeting  of  creditors  to  be  called  by 11950 

Notice  of  appointment  oi 11947 

Powers  of    11945 

Report  of  referee  on  receiver's  account 11958 

Retain  money  for  certain  purposes,  receiver  to 11953 

Subscription  unpaid,  shall  be  collected  by 11946 

Who  may  be  appointed 11944 

Receiver  of,  must  be  a  citizen 11895 

Appointed,  when,  may  be 11894,  11943  to  11945 

Powers  of 11945 

Receiver  of  Dissolved — 

Trustees   may    be    appointed   by    directors   to   settle 

afFatrs    11972,  W97S 

Who  may  be  appointed 11944 

Reference  of  receiver's  accounts 11957 

Reports,  does  not  relieve  from  duly  to  make 11978 

Revivor  of  judgments  for  or  against  dissolved  corporation.  11970 
Stockholders  owning  one-third  of  ."stock  may  petition  for 

dissolutwn,  when  11938 

Surrender  of  charter,  by  certain  corporations 8738  et  seq 

Taxes  payable  in  case  of 5S20 

Taxation,  does  not  relieve  from 11978 

Title  to  real  estate  to  pass  to  iru.stees,  on 1196S 

Transfers,  etc.,  pending  action  for  dissolution,  void 11946 

Trustees  to  settle  affairs  of  corporations 11972 

Aopointment   of,   bv   directors 11972 

Duties   and   removal   of 11975 

Liable  for  breach  of  trust 11976 

Petition   for  power -to  appoint  additional I196S 

Quo  warranto;  trustees  appointed  on  judgment  dis- 
solving corporation  in  quo  warranto  proceed- 
ings    12325,  12327 

Succeed  to  rights  of  predecessors 11963 

4.    General  Provisions — 

Acceptance    of    present    law    by    corporations    heretofore 

created    8732 

Certified  copy  of,  filed  where 3738 

Effect  of  old  charter 3782 

What  Is  acceptance 3782 
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Affidavit  as  to  use  of  money  for  political  purposes.  .6532,  8729,  8730 
Assessment,    political,    afKoavit    concerning   payment 

of    5522 

Conversion — 

Obligations  into  stock 8709 

Evidence  of — 

Existence,  certified  copv  of  articles  is 8629 

Ownership  of  stock  tor  voting  purposes 8642,  8643 

Results  of  elections,  inspectors'  certificate 8644 

False  statement,  publishing;,  penalty 13175 

Financial  condition,  fraudulent  prospectus  concerning  131TS 

Governed  by  what  laws 8731.  8732,  ^36,  8737 

Former   laws,  when 6731 

Present  laws,  when 8731,  8732,  8736 

1-aw  of  transfer  of  shares 8673-1  et  seq. 

Liability — 

Accruing  before  passage  of  present  law 6687,  8737 

Lien  of  bonds  not  impaired  by  change  of  or  substitution..  8708 

Live  stock,  how  punished  for  cruelty  in  transportation 13376 

Municipality    is    a   corporation 5615 

Obligations,  stipulation  for  conversion  of  into  stock,  when, 

etc 8709 

Political  parties,  restrictions  of,  as  to  influencing 8729  et  seq. 

Affidavit  concerning  payment  of  money  (o 5522 

Profits,  division  of,  not  forbidden,  when ■. ,  614-17 

Public  Service  Commission  statute,  what  are  subject  to 614^-74 

Records  and  books  of,  open  to  inspection 8678 

■Retirement  from  business,  certificate  of 11976 

Effect    of    11978 

Fees.    11977 

Revocation  of  authority  of  foreign  corporation  to  do  bus- 
iness in  state,  penalty 5510 

Special  provisions  for,  govern,  unless 8737 

5.  Not  for  Profit- 

Articles  of  8651 

Membership  in    865.%  8654 

Members'  qualifications,  regulations  may  provide  for 8704 

Report  of  - 5495etseq. 

Trustees  of.     (See  above,  Directors) 8655  to  8659 

Art  society  8654 

Benevolent   society    8654 

Educational    societv    8656 

Election  of.  first;  term;  number 866S  to  8659 

Hospital   companies    8658 

Liable  for  all  debts 8666 

Enforcement  of 86510  to  8697 

Members  of  corporation,  must  be 8661 

Organization  of   8664 

Religious  society   8656 

Scientific   society    8656 

Secret  society  8667 

6.  Notice- 

Action  to  enforce  stockholders'  liability 8693 

Amendment  of  articles 8719  to  8723 

Application  for  appointment  of  inspectors  of  election 8640 

Election  of  directors,  first,  waiver 8635 

Election,  special,  in  place  of  annual 8647 

Increase  of  capita!   stock;   waiver 8698 

Meeting  to  change  or  adopt   regulations 8708 

Opening  books  for  subscription ;  waiver 8831 

7.  Party  to  Action- 

Actions  pending  at,  or  accruing  before  passage  of  present 

law    8737 

Garnishment,  service  of  process  of,  on 10266^ 
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'Incorirorated  river  transportation  company 11288 

Railroad  company  11288,  11&33 

Summons  by  justice  of  peace,  how  served  on 10230 

In  courts  of  record 11288 

8.  Powers- 

Bonds.     (See  below  Borrowed  Moneyl — 

Changed  into  registered  and  vice  versa 8708 

RiKhts  not  affected  thereby 8706 

Borrowing  money  and  mortgage  to  secure 8705 

Limitalion   on   a^iount 8705 

Mortgage  of  certain  companies  duly  recorded,  when.  8706 

Borrowing  money,  with  stipulation  that  obligation  may  be 

converted   into    stock 8709 

Limitation  on  amount 8709 

Borrowing  money,  record  of  vote  tor 8709 

By-laws.     (See  below,  Regulations.) 

Corporate,  are  exercised  by  board  of  directors 8660 

Generally    8637 

Mortg^e   8705,  8709 

Property,  may  acquire  what 8627 

Property  of — 

Controlled  by  board  of  directors 8660 

Diversion  from  purpose  of  corporation 8684 

Sale  of  entrieii..    -.r 8710  to  8713,  8718 

Dissatisfied   stockholders,   rights 8713 

To  trust,  combination,  etc 8718 

Regulations  8701  to  8704 

Adopted  or  changed,  how 8T03 

Notice  of  meeting  for 87(B 

By-laws  of  corporation  whose  articles  limit  right  to 

vote 8639 

By-laws,  directors  may  adopt 8702 

May  adopt  8701 

May  provide  for,  what,  by 87M 

Stock  in  common  carrier,  any  company  may  own 10171 

9,  Purposes   of  Incorporation — 

Building  and  !oan  association — 

May  not  acquire  certain  franchises 614-73 

Depot  Company.     (See  Union  Depot  Company) 9160  to  9169 

Dock  company   10807 

Educational,  trnstees.  election,  term,  number 86.55.  8656 

Electricity  transportation  company,  .3995,  10128,  10129,  10132,  10133 
Electric  Light  Company.    (See  Electric  Light  Company.) 
Electric  light  and  power  company,  lease  or  purchase  of 

street  railroad  company 9134 

Rights  of  stockholders 9134,  9135 

Elevator  company    10172,  10173 

Ferry  company  10208 

Hydraulic  company  10128. to  10134 

Inclined-plane  railroad  company 9140,  9141 

Natural  gas  transportation  company 3995  to  3998,  10138  to  10134 

Navigable  stream,  corporation  for  improvement  of.. 10167  to  10169 
Oil  transportation  companv.     (See  Pipe  Line  Company).. 

3995  to  3998,  10138,  10129,  10132,  10184 

Pipe  line  company 3995  to  3998,  10128  to  10182 

Professional  business,  not  to  be  formed  for.  except 8^3,  8624 

Public  avenue  corporation Kllff?,  10168 

Public  service  corporation 8744  to  8970.  8972  to  9170 

Purposes,  they  may  be  formed  for  what 8683,  8624 

Articles  of  corporation  to  contain  statement  of.8625,  8626,  8661 

Changed  how    8719 

Property  not  to  be  diverted  from 8684 

Railroad  company — 

Inclined  plane  railroad  company 9140,  9141 

Street  railroad  company 9100  to  91  *" 
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Real  Estate- 
Formed  lo  deal  in 8623,  8648 

Mow  real  estate  disposed  of  at  expiration 8649 

Limitation  of    8648 

Religious — 

Membership  in  8654 

Secret  Society — 

Membership  in   8654 

Ship  canal  companies 9199,  9228 

Stockyard  companv  1(BII 

Street  Railroad.     (See  Street  Railroad.) 

Telegraph  Company.     (See  Telegraph  Companv) 

9170,  9192,  12511,  13388 

Telephone   Company.     (See   Telephone  Company) 

12507,  125CB,  13402 

Transportation  Company  10168 

Union  Depot  Company.   (Sec  Union  Depot  Company). 9160  to  9I6!t 

Water  Company.     (See  Water  Company) 9320.  9324 

Water   Transportation   Companv.     (See    Pipe  i.me   Com- 
pany—Ship Canal  Company) . . .  .9199  to  9228 :  lOlSS  t 
10,    Reports- 
Admission  to  do  business,  report  need  not  be  filed  within 

what  time  of 

Annual  statements — 

Contents  of   

Need  not  be  filed  within  what  time  of  on  corporation, 


>  10131 


5519 


Public  utility  not_  required  to  make,  certain.;... 
Railroad  companies.  ascertainiiiK  ([ro.''s  receipts. 
Report  of  pay  fee.  failure  to  make. . 


5519 
551fl 
5477 
5507 


Penalty  -. 5507,  5510 

wiiat   corporation   excepted ,. 

Stock,  Stockholders  and  Members- 
Action  to  enforce  stockholders'  liability 

Limitation  of    

Certificate  of  increase  of  capital  stock 

Certificate  of.  issue  of  preferred  stock 

Certificate  of  stock— 

Adminiitrator,  certificate  of  stock,   effect  of  transfer 


of 


Alteraiion,  stock  certificate,  effect  of 

.^s^isnmcnt.  effect  of 

Restrictions  on,  must  appear  on  face  of... 

Attachment,  stock  certificate 

Bona  fide  holder.  riKht  of 8673-4,  8673-7,  8673-8 

Books,  conclusive  as  to  ownership  of  stock  for  certain 

purposes    8673-3 

Transfer  of  slock  upon  hooks  of  corporation  not 


8679-2 

8673-16 
8673-1 
8673-15 
8673-13 


Certificates,  to  what  certificates  statute  is  applicable..        8673-23 
Consideration,  effect  of  want  of,  in  transfer  of  stock 

certificates    8673-6 

Construction     8673-19 

Death  of  transferrer,  effect  of 8673-6,8673-7 

Definition   of   8673-22 

Deliverv,   definition   of 8673-22 

Effect  of  8673-1 

Effect  of  transfer  of  title  without 8673-10 

Title  by  8673-5 

Duress,  endorsement  of  slock  certificate  by 8673-6,  8673-7 

Endorsement,    definition    of 8673-20 

Effect  of  8673-1 

Obtained  by  fraud,  etc.  when  valid 8673-6.  8673-7 

When  compelled  specifically 8873-9 
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Corporal  ion  s— Continued. 

SBCnON. 

Equity,  rules  of,  to  control,  when 8673-18 

Execution,  stock  certificate,  levy  upon 8673-13 

Executor,  certificate  of  stock,  effect  of  transfer  of. .        8OT3-^ 

Fraud,  endorsement  of  stock  ccrtilicaie  by 8673-C,  8673-7 

Good  faith,  definition   of 8673^ 

Guarantor,  who  is  not 8673-12 

Implied  warranties   8673-11  et  seq, 

Infant,  certiHcate  of  stock,  effect  of  transfer  of 8673-2 

Injunction,  certificate  of  stock,  against  unauthorized 

transfer  of   8673-7 

Stock  certificate  in  aid  of  creditor  or  owner.  .■..  8673-14 

Interpretation    8673-19 

L.aw,  rules  of,  to  control,  when 8673-18 

Levy,  stock  certificate,   upon 8673-13 

Lien,  stock  certificate  must  appear  on  face  of 8673-15 

Lost  certificate   8673-13 

Procedure  in  case  of 8673-17 

Reissue    8677  to  8681 

Mistake,  endorsement  of  stock  certificate  by 8673-6,  8S73-7 

Mortgage,  etc.,  not  guarantor...: 8673-12 

Owner,    definition    of 8673-21 

Person,    definition    of 8673-22 

Purchase,  definition  of 8673-22 

Purchaser,  definition  of 8673-22 

Record  of  to  be  kept,  who  entitled  to 8673 

Revocation,  of  assignment  of  certificate 8CT3-6 

Shares,  definition  of 8673-22 

Specific    performance,    stock    certificate,   of   endorse- 
ment of  8673-9 

Of  right  to  possession  of 8673-7 

Stale,  definition  of 8673-22 

Subscription,  who  is  liable  for 8673-3 

lime  at  which  act  lakes  effect 8673-24 

Title  of  delivery 8673-5 

Definition  of   8673-22 

How   transferred    8673-1 

Title  of  transferee,  termination  of 8674-3 

Transfer,    definition   of 8673-22 

Restrictions  must  appear  on  face  of 8673-16 

Trustee,  certificate  of  stock,  transfer  of 8673-2 

.Warranties,  implied   8673-11  ets« 

Creditors'  rights  unaffected  by  reduction  of  stock 8700 

Dividends — 

Advertising  them  larger  than  they  are,  prohibited 8727 

Preferred  stock  on 86^ 

Surplus  profits   for   dividend  purposes 8724,8726 

Ascertained  how    8726 

Unlawful  to  declare,  except  from  surplus  profits.  8724 
Unpaid  interest  not  to  be  included  in  profits  for 

dividend  purposes   8725 

Execution  may  be  levied  on  paid  up  stock .,  8683 

Increase   of   capital   stock 8698 

'      Certificate   of,    filing 8688 

Notice  for :  waiver 8698 

Preferred  stock  by 8699 

Certificate  of  issue 8699 

Limited,  amount  of  stock  one  may  hold,  is 8ffi9 

List  of  stockholders  to  he  delivered  to  inspectors 8642,  8643 

Meetings    87M 

Quorum,  regulations  may  provide  for 8704 

Membership  in.     fSee  below)^ 

Not  for  profit 8653 

Religious,   secret,   benevolent 86B4 
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Co  rporati  ons —  C  on  tinued , 

SECnOH. 
Ownership  of  stock  for  voting  purposes,  what  is  evidence 

of    8845 

Payment  of  subscriptions  to  stock 8632 

Certificate   to   secretary    of   state  of    ten   per   cent. 

payment    8833 

Enforced  how  8574 

By  action   8674 

Bv  sale  of  stock  for  installments  due 8874 

Notice  of  sale 8CT5 

Preferred  stock    866T  to  8671 

Dividends  on    8668 

Issued,  how    8699 

Certificate  of  issue:  filing 8699 

Redemption  of,  etc 8669 

Profits  for  dividend  purposes,  what  are 8624  to  8626 

At  elections  8636 

At  meeting  to  increase  capital  stock 8698 

Record,  stock  subscriptions;  to  be  kept 8673 

Vote  for  borrowing  or  expending  monev 8709 

Reduction  of  capital  stock 8700 

Certificate  of,  filing 8700 

Creditors'  rights  not  affected   by 8700 

Sale  of  stock  for  installments  due 8674  to  8676 

Stock,  advertising  larger  stock  than  paid  in,  forbidden...  8727 
Amount  of,   and   number   of  shares   to   be   stated   in 

articles    8635 

Certificates  of ;  who  entitled  to 8672 

Collection  of  unpaid  installments,  of  insolvent  com- 
pany   . , . ". 8893 

Common    8667 

Corporation   may   purchase,   what 8683,8705 

Diversion   from  purposes  of  conioration 8684 

Execution  mav  be  levied  on  paid  up 8682 

IncreaM  of  8698 

Preferred  stock,  by 8699 

Limitation  on  amonnf  held,  when 8639 

Lost  certificate,  proof  and  reissue 8677  to  8681 

Must  have  capital  stock,  if  for  profit 8667 

Obligations  that  are  convertible  -nto 8709 

Openin't  books  for  subscription  to:  notice;  waiver.  .8^0,  8^1 

Ownership  for  voting  purposes,  what  is  evidence.  .8643,  8643 

Payment  of,   enforced   how 8674 

Personality    is     8682 

Preferred    866T,  8699 

Certificate   of   issiie 8699 

Dividends  on    8668 

Redemptions    8669 

Richts  and  liabilities  of 8670,  8671 

Railroad  certificate  of  incorporation  may  stale  pre- 
ferred and  common  stock 8895 

Record  of  certificate  of 8673 

Reduction  of  capital  stock S700 

Certificate  of.  filini? 8700 

Creditors,   ri^rhts  not   affected  thereby 8700 

Sale  of,  for  installments  due 8674  to  8676 

Shares  of.  number  to  be  staled  in  article 8625 

Subscriptions  to 8830 

Openini^  books   for:   notice:  waiver 8631 

Payable  when    8632 

Stockholder — 

Amount  of  stock  one  stockholder  may  hold,  limited, 

when     - 8639 

Annual  statement  lo  be  furnished  to 8685 

Of  condition    8685 

Of  list  of  stockholders - 
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tions — Continued. 

SEcnoM. 

Certificates  of  stock  entitled  to 8762 

Defined  for  purposes  of  double  liability 8689 

Election  by.     (See  above,   Elections.) 

Liability :  exceptions    8686,  8687 

Enforced  how   8690  to  8697 

Of  preferred   slock 8670 

Statute  of  limitation  as  to 8688 

Who  liable  as  stockholder 8689 

List  of,  to  he  furnished  inspectors,  of  elections 8612,  8643 

Proxy  at  Elections.     (Sec  above.  Proxy) 8636 

Records  open  to 8673 

Vote,  has  one  for  each  share 8636 

This  right  may  be  limited,  how,  etc 8838 

Subscriptions  to  stock , 8630 

Openinu  books  for ;  notice ;  waiver 8631 

Pavable  when,   etc 8632 

Payment    enforced,    how 8674  to  8676 

Taxation — 

Application    for   hearing 5517 

.Apportionment  of  express  companies 5457 

CanceilaSion  of  articles  of  incorporation,  exercise  of  cor- 
porate powers  after,  penalty 5510 

Collection  of  Excise  tax  on  certain  companies 5483et  seq. 

Correciii.n  of  error  by  tax  commission 5517 

Excise   tax   upon ._ 5483  et  seq. 

Exemption,    dissolution    or    retirement    from    business    is 

not,  when   552fV 

Forfeiture  of  charter  for  failure  to  pay  franchise  tax 5509 

Hearing    5517 

Incorporation,  report  need  not  be  tiled  with 5519 

Investiffation,  tax  commi'ii^ion  to  make 5616 

Non-payment,  remedies  in  case  of 6509  et  seq. 

Penalty,  doing  busini'S':  after  cancellation   of  corporation, 

etc 5510 

Payable  in  case  of  reinstatement • 5511 

Precedence,    action    W    enjoin    corporations    from    doing 

business  for  non-payment  of  fees,  to  have 6512 

Public   ulilily,   report,   under   G,   C.   6495   to   6504,   no^  to 

make    5518 

Reinstatement,    cancellation    of   articles    of    incorporation, 

after    : 5511 

Payable   in   case   of 5511 

Retirement,  taxes  payable  in  case  of ,5520 

Returns   of   corporation   generally 6404 

Returns  and  answers  of,  to  tax  commission 1465-18 

Revocation,  certificate   of,    not    to  be   filed    until   tax    is 

paid    56S1 

Secretarj;  of  state — 

Articles  of  incorporation,  cancellation  of 5509 

Cancellation  of  articles  of  incorporation,  certificate  of 

authority,  etc SS09 

Certificate  of  authority,  of  foreign  corporation,  can- 
cellation   of    5509 

Foreign  corporation,  certificate  of  authority  of,  can- 

cellalion    of    5609 

Penalty  for  doing  business  .ifter  cancellation 5510 

Reinstatement    5S1I 

To  keep  list  of 6514 

Failure  to  pay  tax,  to  be  certified  to  secretary  of  state X509 

Effect  of   5509 

Payment  of,  necessary  to  filing  of  certain  certificates 5521 

Taxation — 

Return  of  bank  and  bankers 540*  to  5406 

Corporations  generally  5404  to  5406 

Domestic   corporations    for 64D4,  MQS 
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Co  rporations — Concluded , 

Taxes  unpaid,  agent  of  corporation  can  not  act  while.... 

5676,  5677,  1341fi 

Carrier,   restrictions   on   conveying 12684  to  1269S 

Permit  for  conveying ;  penalty 12686 

Removing  f roin  state  or  trafficking ;  how  punished 126S3 

Correction — 

Erroneous  determination  of  gross  receipts,  of 5480 

Erroneous  valuation,  of -  ■ 5467 

Error  in  determining  gross  earnings,  of 5480 

Excise  tax,  duplicate,  of .■ 548S 

Proceedings  — 

In  aid  of  execution 11765 

Public  Service  Commission,  investigation  by 614-78 

Proceedings  of,  certified  to  court  of  common  pleas 680 

Railroad  companies,  cost  of  ditching  for,  in  certain  cases 6911 

Proceedings  against,  when  certificate  from  Public  Service 

Commission  to  court  of  common  pleas 580 

Receiver  of  corporation  may   retain   money  sufficient  to  cover 

costs,  when   . .' 11953 

Stockholders'  liability,  in  suit  to  enforce 8680 

Watercraft,  costs  in  proceedings  against 12097 

Council — 

Additions  or  extensions  to  plant  of  public  utility  to  be 

authorised  by 614-51 

Auditor  of  City — 
Bond— 

,  May  issue  for  enumerated  purposes 3939 

Compensation  of  officers  fixed   by — 

Gas  inspector   3988 

Contracts,   powers   and   duties   as   to 

Sale  of   real   estate 3699 

Garbage  disposal,  may  make  contracts 3809,4470,4471 

Lighting  of  streets,  may  make  contracts 3806 

Water  supply,  may  make  contract 8809 

Electric  light  plants,  may  erect 8990 

Gas  works,  private,  duties  as  to 3982,  3989 

Municipal,  may  erect 3990 

Grade  crossings,  power  to  abolish 8874  et  seq. 

Interurban  railroads,  franchise  for,  as  to 3778,  3780 

Lighting  companies,  powers  and  duties  as  to 3982  to  3987 

Lighting  bridges  and  railroads,  duties  as  to .3762  to  3767 

Natural  gas,  may  provide  for  supply  of 3992,  3994 

Ordinances  and  resolutions- 
Gas  contract    3618-1 

Powers  of  municipalities  to  provide  for  exercise  of 3618 

Property  of  municipality,  duties  as  to — 

Railroad  stock 9099 

Real  estate,  sale  or  lease  of 3699 

Railroads — 

Switching,  whistling,  etc 8851 

Use  of  same  track  by  two  or  more  roads 8824 

Sale  or  lease  of  property,  duties  as  to 

Authorization  of  3699 

Land  for  railroad  station 3700  to  3702 

Street  railroads,  duties  as  to — 

Extension  of  tracks 3777 

Franchises  tor   3768  to  3775 

Paving  between  rails 
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Council — Con  eluded. 

Streets  and  public  places,  duties  as  to 
Gas  pipes  in,  may  provide  for.. 
Lighting  of  

Viaducts,  construction  of,  duties 
Waterworks — 

House   connections,  limitations  c 


Codnty— 

Penalties,  for  violation  of  election  laws  at  bond  issue  sa 
Petition  for  election  for  bond  issue  to  aid  canals.. 

County  Commissioners — 


Joint,  with   railroad   company 

Contracts — 

Agreement  for  contribution  to  cost  of  canals. 
Heat,   contract    for 


General  provisions — 

Aid,  of  county  to  construct  canals,  waterways,  etc 2503-1 

Ballot,  at  election  on  question  of  bond  issue  to  aid  canals, 

form   of 2503-2 

Railway  grants    9105 

Ket^latin^  telegraph  companies  in  use  of  highways 91T0-1 

Street  railroads;  griinling  authority  to  construct,  etc.. 9100  to  9114 
Te'cRraph    comp.iny,   may    authorize    construction   of   line 

beneath  public  way 9170-1 

Watercourses  and  Waterways — 

Agreement  for  contribution  to  cost 2503-3 

Aid,  of  county  to  construct  canals,  waterways,  etc...  2503-1 
Ballot,  at  election  on  question  of  bond  issue  to  aid 

canals .   form  of 2S03-2 

Canal,  authority  to  improve  tow-path  of 6956-21 

Contribution  to  cost  of  canals,  agreement  fixing 2503-3 

Election  on  question  of  bond  issue  to  aid  canals 2503-2 

Penalties,  for  violation  of  election  laws  at  bond  issue 

election 2S03-2 

Petition  for  election  for  bond  issue  to  aid  canals 2503-2 

Surplus  tolls,  disposition  of 2503-1 

Tolls,  disposition  of  surplus 2503-1 


,   necessity   of.. 


Forging,  etc.,  any.  issued  by  railroad  or  bridge  company;  pen- 
alty   13066 

Restoring,  etc,  any,  which  has  been  cancelled;  penalty 13087 

Selling,  etc.,  any,  which  should  have  been  cancelled ;  penalty. .  13087 

Court— 

Difisolation  of  corporations 11586,  11938  to  11950,  11967  to  11978 

Order  of,  for  delivery  of  good=,  effect  of 8993-16 

Railroad,  powers  and  duties  of  court  in  action  for  sale  of 

9069  to  9073,  9086  to  9089,  9091  to  9099 

Records- 
Completion  of,  may  be  ordered  by llflOfl 

Court  of  common  plea* — 
General  provisions^ 

Acliim   to  recover  penalties  and   forfeitures   for  violation 

of  Public  Service  Commi.^sion  statute 614-68 

Arbitrators  of  rights  of  sloekholciers,  dissenting  from  lease  of 

purchase  of  railroad,  appoints 8610  ta>.$818 
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Court  of  Common  Pleas — Concluded. 

Crossings  of  railroad,  order  of,  as  to 8834  to  8839 

Forfeiture  for  violation  of  Public  Service  Commission  statute.  614-66 
Grade  Crossings — 

Awieal    8901 

Apportionment   of   costs ■■...  8900 

Contents  of  petition 8898 

Duly  of,  as  to 8834  et  seq.  8898  et  seq. 

Error    8901 

Hearing  upon  petition  tor 8898  to  8900 

Rule  days  , 8898 

Summons    8898 

Intertirban   crossings    91 18-1' 

Judge — Jurisdiction  of. 

Over  highways,  above  or  below  f;rade 8895  et  scq. 

Public  Service  Commission  statute,  in  case  of  violation  of 614-66 

Penalties  tor  violation  of  Public  Service  Commission  statute..  614-66 
Public  Service  Commission,  action  to  test  validity  of  order  for.  '614-69 
Public  Seri'ice  Commi.ssion  statute,  jurisdiction  in  case  ot  vio- 
lation of  614-66 

To  compel  prodtiction  of  evidence  before  Public  Service  Com- 
mission      614-6 

Wreckmaster,   appoint   of.   by 6423 

Creditors- 
Railroad,  of— 

Indebtedness  may  be  adjusted  by 9092 

Meeting  ot  creditors  ot.  after  sale 9080 

Crematory — 

Appropriation  ot  property  for  municipal .5677 

Bonds  tor  3939 

Crew,  on  Railroad  Train.     (See  Railroads.) 
Crimes  and  Offences — 

Public  utility,  of,  violation  of  Public  Service  Commission  stat- 
ute or  orders  of   Public  Service  Commission 614-64,  614-65 

Agent,  unlawful  to  act  as  for  express,  etc.,  companies,  when 

taxes  are  due  and  unpaid;  penalty 5676,  5677,  13415 

Animals — 

Cruelty   to,   penally 1337B 

Importing,   infected   with    tever 13374 

Infected  with  contagious  disease. 

Moving  any,  to  or  fmm  infected  district;  penalty 13373 

Transportation   ot   13374 

Railroads,   forbidden  to  convey,  etc.,   certain,   at  certain 

times    13371  to  13572 

Arrival  of  trains,  railroad  companies  required  to  give  notice.. 8924.  8925 

'   Attachments,  removal  ot  in  case  of  railroad  property 12561 

Beacon,  destroying ;    penalty 12637 

Beating  animals ;   penalty 13376 

Bill— 

Of  lading,  executing,  etc.,  false,  etc 18115 

^raud.  etc 8993-13  to  8993-49 

Blocking  of  frogs,  failure 9009-1 

Boiler- 
Locomotive,  ot.  false  certificate  concerning 8965-8 

Bolts,  removal  of  in  case  of  railroad  property. . .  i _, 12561 

Bond  and  investment  companies  attempting  to  do  business  for, 

failing  or  refusing  to  comply  with  certain  provisions 13151 


False  statement  by  officer,  etc.,  of  public  utility  to  secure 

issue   of    614-57 

Removal  of.  in  case  of  railroad  property I256I 

Bond-wire,  removal  ot  in  case  ot  railroad  property 12561  .^ 
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Crimes  and  Offenses— Continued.  SECTION. 

Bridge- 
Burning  or  attempting  to  burn  ;  penalty 13433 

Bridge-keeper  failing  to  cancel  tickets,  etc.;  penalty 13087 

Burning — 

Attempting  to  burn  building;  penalty 12433 

Building,   etc.,  penalty 1343S 

Butts  of  timber,  taking  unlawfully;  penalty 12455    . 

Cable,   electric,    interference    with 12507 

Cable  cars,  stoning  or  throwing  at ;  penalty 12497 

Cable  railway — 

Injuring,  destroying  or  displacing  anything  pertaining  to; 

penalty   125» 

Placing  obstruction  upon,  penalty 12580 

Caboose,  failure  lo  provide,  with  proper  equipment 895S-2 

Canals- 
Erection  of  dams,  etc.,  in  or  over ;  penalty 12503 

Cancelled,  checks,  tickets,  etc.,  having  in  possession,  offering  for 

sale,  etc.,  knowing,  etc.,  penalty 1S087 

Car- 
Burning  maliciously:    penalty 12433 

Climbing,  etc..  upon;  penalty 12543 

Shooting  or  throwing  at ;  penalty 12497 

Carrier,   embeiilement   by:   penalty 12470 

Cash  deposits,  receiving  of,  by  gas  companies,  etc.,  penalty....        9334 

Cattle- 
Imported,  infected  with   fever 13374 

Violating  provisions  of  act  to  prevent,  etc.,  Texas  fever 

13370  to   13372 

Certificate- 
False,  concerning  boiler  of  locomotive S9S5-8 

Channel   stake,  destroving,  etc. ;  penalty 12S37 

Check- 
Conductor  of  railroad  failing  to  cancel:  penalty 13067 

Forgerv  of   railroad  or  toll   bridge;   penalty 13066 

Restoring,   etc..   cancelled;    penalty 13067 

Coal- 
Coal,  oil  and  gas  lands,  maps  of  required;  penalty 914,  973 

Commissioner    of    railroads    and    telegraph,    disobeying   order 

of    687,  589,  600 

Commodities,  contracis  for  options  to,  buy  or  sell  at  future 

limes,  unlawful:  penalty 13069,  13070 

Common    carrier,    violation    of    law    concerning    bills    of    lad- 


Compulsory  education  act,  violation 12976,  12977 

Consignee,  fraud  of  owner  of  property  on;  penalty 13143 

Contract — 

For  options  unlawful;  penally 13069,  13070 

Cornering  the  market;  penally 13069 

Contracts  intended  to,  void 13070 

Corporation — 

Stock,  transporting  of,  cruelty  penalty I3S76 

Removing  from  state,  etc.,  penalty 12698 

Transporting  without  permit 12686,  12887 

Violation  of  law  concerning;  penally 12684,  12698 

Counterfeiting — 

Railroad  or  toll  bridge  tickets,  etc.;  penalty.. 13086 

Warehouseman's  or  inspector's  receipts,  penalty 19092,  13117 

Dead  Body- 
Removal,  of,  beyond  limits  of  state;  penalty 12693 

Delay,  telephone  message  of 1S419 

Depot,  breaking  into,  by  night  or  day,  to  steal;  penalty IM^ 
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Crimes  and  Offenses — Continued.  sicnOK. 

Director  of  public  utility,  false  statement  by,  to  secure  issue 

of  stodt,  etc 614-fi7 

Diseased  animals — 

Driving   certain    cattle   into   this  state  at  certain   times, 

unlawful;  penalty  13370,  18371 

Importing  cattle  infected  with  fever ;  penalty 18874 

Railroads  forbidden  to  convey  certain,  at  certain  times 

•  13370,  13371 

Railroads   forbidden   to   unload   certain  cattle   at  certain 

times,  except  to  be  fed,  etc 18371 

DivulginK  information  obtained  as  member  or  employe  of  Pub- 
lic Service  Commission 814-11 

D(«9— 

Taking  in  street  car  without  permission 12816 

Dressing  rooms,  failure  to  provide  for  female  employes;  penalty         1011 

Drinking  on  trains,  prohibited;  penalty 13198 

Driving — 

Into  enclosures  of  railroads;  penalty 12544,  12545 

Duplicate  negotiable  bill  of  lading,  fraudulent  issue  of 8993-45 

Dynamite — 

Transporting  or  carrying  any  package  of,  not  labeled ;  pen- 
alty         12638 

Embezzl  em  ent— 

Carriers  and  innkeepers,  by;  penalty 12470 

Consignors ;   penalty 12470 

Warehousemen,    forwarding   and   commission   merchants; 

penalty    12470 

Employe — 

Color  blindness,  affected  with,  railroads  forbidden  to  em- 
ploy; penalty  12548 

Public  utility  of,  violation  of  Public  Service  Commission 

statute  or  orders  nf   Public  Service  Commission.  .614-64,  614--S5 
Seats  for  female  employe  to  be  provided   in  manufactur- 
ing, etc.,  estabhshments ;  penalty lOOB  to  1011 

Trespassing  by  employe  of  telegraph  and  telephone  com- 
panies ;  penalty  12630 

Employer,  failure  of,  to  return  age  and  schooling  certificate  ■  -      12976 
Emplo^ent — 

Failure  to  produce  age  and  schooling  certiRcate  prima  facie 

evidence  of  illegal  employment 13000 

Filing  certificate 12995 

Hours  of  employment  of  minors 12996 

Necessity  of  age  and  schooling  certificate 12994 

Of  children,  when  lawful 12993 

Persons,  of,  affected   with  color  blindness,  by  railroads, 

forbidden;   penalty   12648 

Posting  notice  of  hours 12998 

Preparation  of  notice  by  chief  inspector  of  workshops....      12999 

Record  of  minors .■ 12998 

Time  for  meals 12997 

Engineer,  civil,  on  railroad  or  public  works,  giving  false 

estimates    13181 

fixplosives— 

Placard  12638 

Express  company,  unlawful  to  act  as  agent  for,  when  taxes  are 

due  and  unpaid;  penalty 18415 

Factor,  embezzlement  by ;  penalty 12470 

Factory — 

Breaking  into,  in  day  time,  to  steal;  penalty 12442 

False- 
Bill  of  lading,  executing,  etc. ;  penalty 13115 

Financial  statements,  publication  of;  penalty 13175 

Gas  meter,  making  or  using;  penalty 13127 

Light,  putting  up,  to  injure  vessels;  penalty IS6S8 

Statement — 

By  officer,  etc.,  of  public  utility  to  secure  stock  is- 
sue, etc 8H-W,,,^I„ 

To  Public  Service  Commission...... 6I4-67'OyiL 
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Warehouse  receipts,  executing,  etc.;  penalty 18117 

False  valuation  of  property  of  public  utility 814-79 

Fastenings,  removal  of  in  ease  of  railroad  property 12561 

Feed  wires,  removal  of  in  case  of  railroad  property 12561 

Financial  condition,  false  prospectus  concerning 1817S 

Failure  to  supply  impounded  animals  with ;  penalty 1S376 

Forestalling  the  market;  penalty •  13069 

Forgery — 

Railroad  or  toll  bridge  tickets,  etc.,  of 13086 

Receipt  by  employe  of  messenger  company 13S88 

Forwarding  merchant,  embezzlement  by  ■  ■ 12470 

Fraud- 
Bills  of  lading,  in  issuing.  ...-•. 8993-45  to  8993-49 

Financial  condition,   false  prospectus,  concerning 131T5 

Fraudulent  prospectus  concerning  Rnancial  condition,  pub- 

lication  of  13176 

Owners  or  consignee,  by,  penalty 18145 

Prospectus,  fraudulent,  publication  of 13176 

Fraudulent  ■  prospectus,  concerning  financial  condition,  publica- 
tion of  13175 

Frogs,  railway,  failure  to  block,  penalty 9099 

Gambling  in  options,  margins,  or  futures;  penalty 13069,  13070 

Gas  and  oil  provisions,  violations ■  ■.  6319 

Gas  and  oil  well;  abandoning  of,  marking,  sealing,  casing  of.  .914,  973 

Maps  of  required 914,  973 

Gas,   stealing ;   penalty 12462 

Gas  meter,  constructing  or  using  false 13127 

Violation  of  law  pertaining  to;  penalty SSSI^ 

Gas  works,  throwing  refuse,  etc.,  of,  into  streams  or  lakes; 

penalty    12647 

Grain- 
Contract  for  options  to  buy  or  sell,  etc,  unlawful;  pen- 
alty     18069,  13070 

Having  in  possession — 

Cancelled   checks,   elc. ;    penalty 18087 

Railway  or  bridge  tickets,  etc.,  forged,  etc.;  penally 18080 

Headlight,   regulations,   violation 8946-3 

Highway- 
Unlawful  use  of,  by  railroad ;  penalty 12549 

Hoops  or  hoop  poles,  unlawfully  taking;  penalty...... ■     12456 

Hours  of  labor,  for  female  employes;  penalty  for  violation  of.  1011 

Of  minor,  in  telegraph,  etc.,  office 12996-1 

Burning  of,   penalty 12483 

Illuminating  gas,  stealing,  penalty     12453 

Indebtedness,  evidence  of,  false  slatement  by  officer  of  public 

utility  to  secure  issue  of 614-57 

Indecent- 
Language,  using  on  street  cars;  penalty 12816 

Indorsing — 

False  bill  of  lading,  with  intent,  etc 13116 

Warehouse  recejpts,  with  intent,  etc.;  penalty 13117 

Information,  of  Public  Service  Oimmission,  divulging 614-11 

Injuring — 

Aids   to    navigation 12S37 

Properly  of  railroad;  penalty 12560 

Tracks,   etc.,   railroad,   anything  fjertaining  to -12560 

Interfering,  etc.,  with  anything  pertaining  to  railroad,  street  or 

cable   railway ;   penalty 12660 

With  electrical  apparatus 12507 

Issue  of  stock,  etc.,  false  statement  by  officer,  etc.,  of  public 

utility,  to  secure    614-57 

Journal  brasses,   removal  of  in   case  of  railroad   property 12561 
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Journal  packing,  removal  of  in  case  of  railroad  property 12561 

Jumping  upon  railroad  cars ;  penalty 12543 

Labor- 
Hours    ot   labor    for    female    employes,   penalty    for   vio- 
lation of   1011 

Hours  of,  for  minor,  in  telegraph,  etc.,  office 12996-1 

Lantern,  as  aid  to  navigation,  maliciously  injuring,  etc.;  pen- 
alty      12637 

Lien,  sale  of  bill  of  lading  without  disclosing  lien 8993-46 

Light,  false,  putting  up  to  injure  vessel;   penalty 1263S 

Locks,  removal  of  in  case  of  railroad  property 12S61 

Locomotive — 

Boiler  of,  false  certificate  concerning 8965-8 

Climbing  upon    12543 

Displacing,   injuring,   interfering,   etc.,  with;   penalty 12560 

Malicious  use  of  materials  to  injure ;  penalty 12602 

Permitting  to  remain  upon  any  public  road;  penalty.  .12549,  12550 

Shooting  or  ihrowing  at ;  penalty 12497 

Locomotive   engineer,   violating  duty   as   to   railroad  crossings ; 

penalty    12549,  12550  * 

Loosing  water  craft;  penalty 12486 

Maimed  animal,  abandoning  to  die;  penalty 13376 

Manager   of  public  utility,   false  statement  by,   to   secure  issue 

of  stock,   etc 614-57 

Manslaughter— 

By  means  of  neglect  of  employe  of  railroad  at  crossing; 

penalty    12549,  12660 

Manufacturer- 
Embezzlement  bv.  or  by  clerk  of 12470 

Market,    forestalling  or  cornering 13068 

Message,  divulging  or  delay  of  telephone 13419 

Messenger  boys,  night  service,  violation 12996-1 

Messenger  companies,  employes  jlelaying,  etc.,  messages,  forging 

receipts,   etc 13388 

Hours  of  labor  of  minor  for 12996-1 

Meter,  interference  with  electric 12507 

Hours  of  labor,  in  telegraph,  etc.,  office 1299&'l 

Mortgage,    sell  in  t    bill    of    lading    without    disclosing'    mort- 
gage      8993-46 

"Non-negotiable,"    failure   to   insert   words   on    face   of  non- 
negotiable  bill   of  lading 8993-49 

Note- 
False  statement  by  public  officer,  etc.,  of  public  utility  to 

secure  issue  of 614-57 

Nuts,   removal   of  in   case  of   railroad   property 12561 

Obscene  language- 
Using  m  street  cars ;  penalty 18816 

Obstructing — 

Railroad  tracks,  street  or  cable  railway;  penalty 12560 

Officer- 
Embezzlement  by — 

Public  utility,  of.  false  statement  by,  to  secure  issue 

of  stock,  etc 614-67 

Violation  of  Public  Service  Commission  statute 

or  orders  of  Public  Service  Commissi  on.  61 4-64.  614-65 

Oil  and  gas  well,  abandoning 973 

Casing    973 

Maps   of,    required 914.  973 

Operator,  telephone  message,  disclosure  or  delay  of 13419 

Order,  of  Public  Service  Commission,  violation  of 614-64,  614-65 

Over- valuation  of  property  of  public  utility 614-70 

Pass  issued  by  railroads,  etc.— 

Cancelled,  restoring,  etc. ;  penalty 13087 

Forcing,  etc. ;  penalty 13086 

Selling  any,  which  should  have  been  cancelled;  penalty..  13087.^ 
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Passenger  trains,  running  with  less  than  full  crew 12S53 

Plank- 
Maliciously  setting  fire  to  or  burning 12436 

Power  brakes,  violation..,. 9149-2 

President  of  public  utility,   false  statement  by,  to  secure  issue 

of  stock,  etc 614-67 

Prospectus,   fraudulent,  publication  of 13175 

Public  service  commission,  divulging  information  of;  penalty..  614-11 

False  valuation  of  public  utility  by 614-79 

Violation  of  order  of 614-64,  614-65 

Public  utility,  false  statement  by  officer,  etc.,  of,  to  secure  stock 

issue  614-57 

Violation  of  order  of  public  service  commission 614-64 

Public  utility  law,  violations  of  by  officer,  agent  or  employe.  614-64,  614-65 
Quarreling — 

On  street  cars 12816 

•'  ail  roads — 

Agent  forwarding  Koods  over  otiier  line  than  that  named 

by  shipper   13420 

Arrival  of  trains,  required  to  post 8924 

Color-blindness,    persons,   with,   employment   of,    by 

forbidden ;   penally    12548 

Conveying  certain  cattle  at  certain  seasons;  penalty.. 

13370  to  13372 

Detaining  stock  in  cars  without  food,  etc;  penalty..  183T6 

Displacing,  etc.,  anylhing  pertaining  to;  penalty 12560 

Drivinir  vehicle  along  track  of;  penalty I2S42 

Or  riding  into  enclosure  of;  penalty 13644,  12545 

Engineer  of,  violating  duty  at  crossing;  penalty 12549 

So  as  to  cause  death;  penalty .■ 12550 

False  statement  by  officer,  etc.,  of,  to  secure  stock 

issue  614-57 

Gatekeeper  of,  failing  lo  do  duty 590 

Live  stock  permitted  to  be  crowded  in  cars;  penalty.  133TS 

Murder,  by  obstructing  or  injuring;  penalty 12401 

Obsiriicting   track   of;    penalty 12560 

Property,  meddling  with  ;   penalty 12560 

Spark  arrester,  to  use,  when;  penalty 8966,  89fl7 

Taxes  of ;  violation  as  to 12870 

Tickets — 

Cancelled,    restoring;    penalty 13087 

Counterfeiting     13086 

Selling,  which  should  have  been  cancelled ;  pen- 
alty      13087 

Ties,  unlawfully  carrying  away;  penalty 124S5 

Use  of  defective  cabooses  by 8956'3 

Violation  of  order  of  Pdiiic  Service  Commission 614-64 

Railroad  Car- 
Breaking  into,  in  day  time,  lo  steal ;  penalty 12442 

Climbing  upon,  etc. ;  penalty 12543 

Misconduct  in  street ;  penalty 12816 

Shooting  or  throwing  at;  penalty 12497 

Railroad  conductor,  failing  lo  cancel  tickets,  etc;  penalty 13087 

Railroad    engineer,    failing   lo   sound   whistle,   etc.,   at   railroad 

crossing;  penalty 12549 

Railroad  inclosure,  riding  or  driving:  animals  into;  penalty.'.'!!  12545 

Railroad  -asses,  etc.,  use  of;  penaliv 518 

Railroad  property,  unlawful   removal  of;  penalty 12561 

Railroad  ties,  unlawfully  carrving  awav;  penalty 12455 

Radroad  track,  driving,  etc.,  of  vehicle  on;  penalty 12542 

Obstruction  of;  penally 185W 

Railroad  train,  shooting  or  throwing  at:  penalty !  12497 

Rails,   maliciously   burning;   pcnallv 12435 

Rail  cuts  unlawfullv  taking;  penaltv 12455 

Railway,  placing  obstruction  upon;  'penalty 12560 

Railway  frogs,  switches,  guard  rails,  failure  lo  block 9009 
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Receipt  for  fare,  forging,  etc.,  issued  by  raifroad,  etc.,  conv- 

pany;  penalty  13066 

Refusal  to  make,  to  tax  commission  of  Ohio 12924-1 

Secrecy,  Public  Service  Commission,  violation  of 614-11 

Secretary  of  public  utility,  falpe  statement  bv.  to  secure  is.eue  of 

Stock,  etc 614-57 

Shooting— 

At  railroad  train,  etc.;  penalty 12497 

Signal,  crossing  railroad  crossing  or  connection  without:  pen- 
alty      12H9 

Signal  light,  as  aid  to  navigation,  injuring,  etc.;  penalty 12637 

Smoking  on  street  cars;   penalty 12816 

Spanish   fever,  importing  cattle   infected  with;  penalty 13374 

Spikes,  removal  of  in  case  of  railro.id  property 12561 

Slate  Land — 

Taking  any  timber,  cutting  flown,  etc. ;  from ;  penalty 12455 

Station  house — 

Breaking  into  to  steal;  penalty 12442 

Stealing;    how   punished 12447 

Breaking  into  building  to  steal ;  penalty 12442 

Illuminating  gas ;  penalty 12463 

Steam  cars,  throwing  or  shooting  at ;  penalty 12497 

Steamship  and  railway  tickets,  sale  of,  unlawfully;  penalty 294 

Stepping  upon  railroad  cars ;  penalty 12543 

Stock,  contracts   for  option.':  to  buv  and   sell  at  a  future  time, 

unlawful;   penalty   13069 

False  Statement  by  officer,  etc.,  of  public  utility,  to  secure 

issue  of  614-57 

Breaking  into   to  steal ;   penalty 12442 

Burning,    maliciou'ily ;    penally 12433 

Slorage  merchant :  embcr/lemcnl  hy ;  penally 12470 

Street  car- 
Failing  to  pay  fare  on 12816 

Misconduct  upon:  penallv 12816 

Quarrelinir   in ;    penalty 12816 

Shooting  or  throwing  at ;  penally 12497 

Swearing   on;    penalty 12816 

Taking  dog  on :  penalty 12816 

Street  Railway- 
Counterfeiting,  etc.,  any  ticket,  etc.,  issued  b/;  penalty 13066 

Destrovi"-'   displacing,  etc.,  anything  pertainmg  to 12560 

Ob.'ifruction.  placing  upon ;  penalty 12560 

Offering  for  sale  any  ticket,  etc.,  which  should  have  been 

cancelled ;   penalty   13087 

Streets  and  Alleys — 

Permitting  any  car  or  locomotive  to  remain  upon ;  penalty  7472 

Swearing — 

Street  cars,  on ;  penalty 12816 

Switch  stands,  removal  of  in  case  of  railroad  property 12561 

Taking,  etc.— 

Dog  on  street  car 12816 

Timber,  any,  from  lands  of  another,  or  state;  penalty 12455 

Water^rraft;   penalty    12486 

Tax  Commission — 

Violation  of  statutes  concerning 12924-1 

Telegram,   sending,   etc.,   any,   to    fraudulently   obtain   money; 

penalty    13144 

Telegraph  company,  hours  of  labor  of  minor  for 12996-1 

Telegraph,   telephone   or   electric   light  company ;   employes   of, 

trespassing  by;  penalty 12530 

Unlawful  to  act  as  agent  of,  etc.,  when  taxes  are  due  and 

unpaid;  penalty  13416 

Telegraphic  dispatches,  divulging  contents  of 18888 
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Telephone  communication,  divulging  or  delay  of 13419 

'              Telephone  company,  employes  of,  trespassing  by;  penalty 12530 

Hours  of  labor  of  minors  for 12996-1 

Telephone  and  telegraph  companies,  trespass  by  employes 12630 

Telephone  users,  violation;  penalty 13419 

Texas  fever,  introduction  of,  among  cattle;  penalty 13370,  13372 

Throwing,  etc,  at  trains  or  vessels;  penalty 12497 

Tickets- 
Cancelled  ;   restoring,  selling,  etc 13087 

Timber;  taking,  etc.,  unlawfully;  penalty 12450 

Title- 
Selling  negotiable  bill  of  lading  without  title  to  goods...  89S!M6 

Toll  bridge— 

Maliciously  burning;  penalty 12438 

Restoring  cancelled  tickets  of;  penalty 18067 

Train,  throwing  or  shooting  at;  penalty 13497 

Trains,  arrival  of,  railroad  companies  required  to  post  notice 

of ;  penalty  8924,  8925 

Transportation  of  corpse  without  permit 12686,  126S7 

Transportation   agent,   doing  business  without  bond  or  certifi- 
cate    29* 

Travel,  obstructing,  on  public  road;  penalty 7472                * 

Trespass  by  employes  of  telegraph  and  telephone  companies ; 

penalty    12530 

Trolley  wires,  removal  of  in  case  of  railroad  property 12S61 

Underground  wires,  violation,  penalty 12645 

Undervaluation  of  property  of  public  utility 614-79 

Valuation — 

Over  or  under,  of  public  utilities 614-79 

Vessel- 
Mooring  to  aids  to  navigation;  penalty 13637 

Putting  up  false  lights  to  endanger;  penalty 12638 

Shooting  or  throwing  at ;  penalty 12497 

Warehouse  receipt,  executing,  etc.,  any  false,  etc.,  penalty 13117 

Violation  of  law  pertaining  to;  penalty 131IT  to  18123 

Warehouseman,  cmbezilemcnt  bv ;   penalty 12470 

Water- 
Transporting  animals  without ;  penalty  - J3376 

Witness  refusing  to  answer  question  of  commissioner  of  rail- 
roads    609 

Women,  employment  of,  violation  of  statutory  regulations 1011 

Criminal  Carelessness — 

Of  railroad  employe 12550 

Criminal   Prosecution — 

Municipal  corporation,  by,  for  abatement  of  nuisances 3850 

Crossing — 

Appliance  for  blocking  to  be  approved  by  Public  Service  Com- 
mission          9009 

Penalty    9009-1 

Engineer,   duty  of,  as   to 

Highway,  by  incline  plane  railway 9141 

Street  and  steam  railroad  crossings 3776 

Grade  crossings   -  - 8863  to  8907 

Abolishment  6874  et  aeq.  8883 

Interurban     911&-1,  9118-3 

Obstruction  of,  forbidden 7473 

Railroad  commission,  order  of 694 

Railroad,  of,  in  streets,  power  of  municipality 8775 

Railroads,  crossings  of 614-42,  8884,  8889 

Regulation  of,  as  to,  court  proceedings 594,8898 

Crossings  and  Tracks — 

Power  of  Railroad  Commission -. 685,  BOO. 
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Crossings,  Subways  and  Elevated  Structures 9143 

Cruelty  to  persons  and  animals — 

Punishment    for    13376 

Second  offense  13376 

Culverts— 

Cattle-pass,  under  railroad 8921 

Cumulative- 
Dividends  on  preferred  stock  may  be 8668 

Voting  of  corporate  stock 8636 

Cumulative  Votings 

Corporate  stock  -  - 8636 

Curative  Provisions — 

Electric  lighting,  defective  public  contract  for 9196 

Public  contracts 9196 

Custom  Inspectors — 

Pass,  may  be  issued  to,  by  railroad,  when 616 


D 

Appropriation  of  property  by  municipal  corporation  for 3677 

Erection  of,  across   navigable   water,   without   permission,   pro- 
hibited     12503,  12504 

For  generating  electricity,  appropriation  of  properly  for. .  .3995  to  3998 

Carrier  liable  for  defect  in  form  of  bill  of  lading 8993-1 

Caused  by  fire  from  railroad  engine 8970 

Contracts   of   relief   association,   waiving   same,   unlawful 9010 

Contributory    negligence,   not    bar    to    recovery 9018 

Not  defense,  when 6245-1 

Negligence,  as  affected  hy  contributory 9018 

Obstruction   to   track   laying,   damages   arising  therefrom 8826 

Public  utility,  liable  for  treble,  when 614-68 

Railroad  companies,  liable  in.  to  employes 9017,  9018 

Liable  for  treble,  when 614-68 

Note  of   collection... 579,580 

Person  injured  by  failure  of,  to  erect  sign  boards  at  cross- 
ings, may  have  ' 8852 

Route  of  railroad,  damages  for  change  of 8751.  8752,  8755 

Scrap  metal   wrongfullv   replevied   by  railroad;   damages   aris- 
ing   therefrom     9024 

Transportation   companies   liable   for 8994-1 

Waiver  of,  forbidden  in  Relief  .-\ssociation  contracts 9010 

Water-craft,  liability  for  what  damages  a  lien  on 12088 

Water-craft,   damages   when  action  commenced  against  with- 
out probable  cause  12096 

Wreck-master,  damages  to  party  injured  by  neglect,  etc..  of.  ...  6440 

Dangerous- 
Explosives  to  be  labeled 12538 

Dangerous  Buildings — 

Removal  or  repair  of 835 

Dead  Body- 
Removal  of,  unlawful  beyond  limits  of  state >n~." 
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Transfer  of  stock  certificate,  effect  of 8678-6,  8673-7 

Waiver   of    right    lo    action    for   death   by   wrongful   act    for- 
bidden in  Relief  Association  contract SOlO 

Ward's,  to  terminate  lease,  when 10967 

Lien  of  tenant  for  improvements 10968 

One  of  several  wards,  effect 10967 

Decayed  Timber — 

Railroad  to  remove  from  right  of  way 8968 

]^(egotiation  of  receipt  with  intent  to 13123 

Deeds- 
Franchise  of  railroad  company,  deed  for 9075,  9076 

Copv  of  deed  filed  with  secretary  of  sute 9077 

Railroads,  by  8761,9055 

Railroads  purchased  at  judicial  sale,  deed  for 9076 

Railroad  sold  at  private  sale,  deed  for 9055 

Railroad  depot,  deed  for  from  municipality 3701 

Defect- 
Consolidation   agreements   between    railroads,   defect   in,  bow 

cured  9091,  9038 

Definition — 

Action  8508 

Bill,  in  uniform  bill  of  lading  act 8993-52 

Certificate  of  stock 8678-22 

Commission  under  public  service  commission  act 614-2 

Commissioner,  under  public  service  commission  act 614-S 

Consignee,  in  uniform  bill  of  lading  act 8993-52 

Consignor,  in  uniform  bill  of  lading  statute 8998-52 

CoolinK  companj;,  under  public  service  commission  act 614-8 

Under  public  utilities  act 5416 

Delivery 8608 

Delivery  of  stock  certificate 8673-22 

Electric  light  company^  under  public  service  commission  act..  614-2 

Under  public  utilities  taxation  act 5416 

"Employe"  of  railroad 516 

Endorsement  of  stock  certificate 8673-^ 

Equipment  company  6416 

Express  company   5416 

"Family"  of  employe  of  railroad 516 

Freight  line  company 6416 

Fungible  goods 8608 

Gas  company,  under  public  service  commission  act 614^ 

Under  public  utilities  taxation  act 5416 

Good  faith  — 

In  uniform  bill  of  lading  act 8993-52 

Stock  certificate  8673-22 

Goods,  in  statute  concerning  warehouse  receipts 8608 

Goods,  in  uniform  bill  of  lading  act. SSS3-52 

Gross  earnings    5418 

Gross  receipts  5417 

Heating  company,  under  public  service  commission  act 614-8 

Holder 8508 

In  uniform  bill  of  lading  act 8993-62 

Interurban  railway  company 6416 

Light  company,  under  public  service  commission  act 614-8 

Messenger  company,  under  public  service  commission  act 614-2 

Under  public  utilities  taxation  act 6416 

Natural  eas  company,  under  public  service  commission  act 614-8 

Under  public  utilities  taxation  act 6416 
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Definition — Concluded.  Section. 

In  uniform  bill  of  lading  act.: 8993-62 

Of  stock  certificate  8673-21 

In  statute  concerning  warehouse  receipts 8608 

Person  — 

In  statute  concerning  warehouse  receipts 8508 

In  uniform  bill  of  lading  act 8993-62 

Stock  certificate   act 8673^ 

Pipe  line  company,  under  public  service  commission  act 614-2 

Under  public  utilities  taxation  act 5*16 

Public  utility 6418 

Under  public  service  commission  act 614-^ 

Purchaser  — 

In  uniform  bill  of  lading  act 8993-63 

Of  stock  certificate - 867^-22 

Railroad,  under  public  service  commission  act 501,    614-2 

Railroad  company 5416 

Receipt,  in  statute  concerning  warehouse  receipts 8508 

Shares  of  stock  8673-22 

Signalling  company,  under  public  service  commission  act.  .■■...  614-2 

Uncler  public  utilities  taxation  act , 6416 

Sleeping  car  company 5416 

State  stock  certificate  act 8673-22 

Street  railroad  company,  under  public  service  commission  act..  614-2 

Under  public  utilities  taxation  act 5416 

Suburban   railroad   company,   under   public   service   commission 

act 614-2 

Under  public  utilities  taxation  act 5416 

Telegraph  company,  under  public  service  commission  act 614-2 

Under  public  ptilities  taxation  act 6416 

Telephone  company,  under  public  service  commission  act 614-2 

Under  public  utilities  taxation  act 5416 

Title  of  slock  certificate 8673-^ 

Transfer  of   stock  certificate 8673-^ 

Transitu     8438 

Union  depot  company 5416 

Value,  in  uniform  bill  of  lading  act ■ 8993-52 

Warehouseman    8508 

Water   transportation  company 5416 

Waterworks,   public   service   commission   act 614-2 

Under  public  utilities  taxation  act 5416 

Delay- 
Railroads.     (See  Railroads  and  Railroad  Companies). 

Telephone  messages,  of ;  penalty 13419 

Delivery — 

Bill  of  lading,  effect  of 899S-29 

Negotiated  by,  when 89W-27 

Bill  of  lading,  delivery  of  false;  penalty 13II5 

Carrier  bound  to  make,  when 8993-10  et  seq. 

May   refuse,  when 8993-11 

Certificate  of   stock,   effect  of 8ff73-l 

Title  by   8673-5 

Liability  of  carrier  in  case  of,  to  wrong  person 8993-12  et  seq. 

Negotiable  document   8408 

Sale  under  contract  of 8427 

Slock  certificate,  definition  of 8673-22 

Effect  of  transfer  of  title  without 8673-10 

Surrender  of  receipt,  without  penalty 13122 

Title  in  carrier  as  excuse  for  failure  to  make 8993-18 

Title  in  third  person  as  excuse  for  failure  of  carrier  to  make.  .  89S9-I9  et  seq. 

To  wrong  person,  liability  of  carrier  in  case  of 8993-12  et  seq. 

Warehouse  receipt,  delivery  of  false;  penalty 13117 

DemurrE^e — 

Rates,  publication   of 
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Department  anil  Institutions—  SECnOM. 

Number  of  reports  of 2269 

Deposit — 

Gas  company,   may  not  require  deposit,   when 9334,9335 

Deposition — 

Railroad   commission,   in   hearings   before --.  533 

Appropriation  of  property  for  by  interurban  or  street  railway..  9118-2 

Bv   railroad    8759 

Breaking  into,  in  day. lime,  to  steal;  penalty, 12442 

Notice  of  excess  railroad  fare,  to  be  posted  at 8378 

Railroad  company  may  construct  and  maintain 8745 

Depot  Company.     (See  Union  Depot  Company) 9160  to  9169-6 

Destitute  Person — 

Pass,  may  be  issued  to,  by  railroad,  when 516 

Destruction- 
Dangerous  buildings,  of ' 886 

Directors — 

Corporations,  of  8860  to  8666 

Dissolution — 

Trustees  may  be  appoinled  by,  to  settle  affairs  of  corpora- 
lion    11972 

When  last  board  of,  on  dissolution,  is  without  a  quorum..  11961 

When  majority  of  directors  may  petition  for 11938 

Depot    company,    union 9164 

Railroads,  directors  of 8781  to  8792 

Union  depot  company 9164 

Directors  of  Public  Utility- 
False  statement  by.  to  secure  issue  of  stock,  etc 014-57 

Die;  agreement- 
Apportionment  of  joint  rate  if  rajlroads  fail  lo  agree 539 

614-21 

1-orbidden    614-14,  614^18 

May  be  prevented  by  Public  Service  Commission,  when 614-23 

Public  utility,  by  complaint  of 614-21  etseq. 

Forbidden   to  make 614-18 

May   not    make 614-14 

May  not  make,  asainst  locality,  etc 614-15 

Railroad   may   not   make 614-14 

Unreasonable,    forbidden    614-15 

Disease — 

Contagions- 
Cattle,  bringing  diseased  into   state 13370  to  13372,  13374 

Oiolera,   importing   hojis   afflicted   witii 13373 

Hog.  imporlinu  hogs  afflicted  with 13373 

Texas  fever,  importing  cattle  sufTering  from..  13370  to  13372,  13374 

Quarantine  Against — 

Transportation  companies,  effect  on 4447 

Disobedience- 
Public  Service  Commission,  of  order  of,  remedy 614-67 

Penalty    614-68 

Dispatch  Company — 

Stockholders  of.  cannot  be  railroad  officials 8789 
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Dispatches,     (See  Telegraph  Company).                                      ■  section. 

Confidential    I338S 

Delivery  of  9185 

False    .- 9186 

Forged    9186 

Indorsed,  .how  must  be,  when 9184 

Rights  of  stale  and  United  States  officers  as  to 9185 

Telegraph  company  must  forward 9182  fo  9185 

Dissolution — ■ 

Certificafe  of,  not  to  be  filed  until  taxes  paid 5521 

Corporation,  by  act  of  directors,  trustees,  etc 8738  to  8743 

Corporation,  procedure  in  action  for 11938  to  11978 

Report,  does  not  relieve  from  duty  to  make 11978 

Tax,  etc.,  does  not  relieve  from 11978 

Railroad  company   8819 

Distribution- 
Railroad,  distribution  of  proceeds  of  sale  of . ._ 9073 

Receiver  of  dissolved  corporation,  of  money  in  hands  of 11954 

Ditch- 
Municipal    bonds    for. , 3939 

Propertv  for.  municipal  appropriation  of 3677 

Railroad,  must  make,  when 8908 

Enforced,  how  preceding  section  is 8909 

Fees  of  officer?!  in  such  cases 8912 

Probate  judge  may  let  work  for 8910 

Sale  of  the  work,  etc 8911 

Dividends — 

Corporation,  of  R724  to  8728 

Dissolution  of  corporalion.  nn 8742 

Not   forbidden,   when 614-17 

Receiver   of  corporation   in   proceedings   lo   dissolve 11959 

Stock,  must  be  aulhori7ed  by  Public  Si'rvice  Commission 614-58 

Division^ 

Railroad,  of  interest  in,  by  two  or  more  common  owners.  ..9047  lo  90-53 

ProceedinRs  when  companies  cannot  a^ree 9048 

Divulainn — 

Public  Sen-ice  Commission,  information  of,  penalty 614-11 

Telegram,'!    1.338S 

Telephone  messai;e^    13419 

Docket- 
Public  Service  Commission,  finding  of,  to  be  docketed,  when...  5S0 
Railroad,  may  cause  tindiuK  of  Public  .'service  Commission  lo  be 

docketed    580 

Docks.     (See  Wharves  and   Docks) -IWO  to  3642 

Docks.    Landings     and     Ferries.       ( See     Municipal     Corporations ; 

Wharves  and  Docks) 3640  lo  3642 

Documents- 
Public  Documents,  printing  and  distribution  of 2284 

Public  utility,  power  of  Public  Service  Commission  (o  examine.  614-7 

Dog- 

Slreet  car,  taking  on ;  how  punished 12816 

Draft- 
Attached  to  bill  of  lading 8993-40 
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Drafts  —  SECnoN. 

Statute  concerning  transportation  agent,  not  appUcabte  to 29S 

Appropriation  of  land  for ...'. 3677 

Bonds   for 3939 

Drainage— 

■Railroad    companies,   by 8908  to  8912 

Draw  Bars — 

Standard  height  8952 

Variation   permitted    8962 

Draw  Bridge — 

Over  canals,  etc.,  permitted,  when,  etc 8776 

Drawback — 

Forbidden   614-14 

Drawing- 
Vehicle  upon  railroad  tracks  or  inclosure;   penalty 12M2 

Drilling — 

Oil  and  gas  well  (See  Natural  Gas  and  Oil). 

Casing  necessary  6311 

Chief  inspector  of  mines,  permission  for 914 

Driving — 

Inelostires  of  railroads,  into ;    penalty 13544,       12645 

Vehicles  upon  railroad  tracks ;   penalty 12542 

Dry  Dock- 
Canal  company  may  build  and  erect 9210 

Duplicate — 

Bill  of  lading,  liability  of  carrier  for 8993-17 

Penaltv  for  issumg  imauthoriied 8993-45 

Should'  not  be  issued  in.  when 899^  et  seq. 

To  appear  on  face  of,  when 8993-6 

Duress — 

Bill  of  lading,  effect  of 8998-37 

Stock  certificate,  endorsement  of,  by 8673-6,  8673-7 

Duty- 
Carriers  and  owners  of  stock  yards;    penalty 5832,       5833 

Dwelling  House — 

Officer  of  gas  company  may  enter,  when 9332,         9333 


E 

Earning  capacity — 

To  be  considered  in  authorizing  additions  and  extensions 6I4-S1 

Earnings — 

Attachment,  subject  to.  in  actions  for  necessaries 10271 

Attachment  against,  before  justice 102S3 

Exempt  from  attachment,  what 10SS3 

Garnishment  of   1027] 

Amount  of.  subject  to 10271 

For  costs  10271 

Of  non-resident  employe  of  railroad 10353 

Gross,  public  utility,  statement  of 5472 

Eight  Hour  Law.     (See  Labor) 8841 
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Election,  Non-Political,     (See  Corporations;    also  various  kinds) —     sbctiom. 

Corporations — 

Annual  and  other  elections  of 8647 

Appointment  of  inspector 8641 

Club-house,  corporation,  annual  election  of 8646 

Conduct  of  election   8644 

Consolidated  railroad  company,  election  of  directors  of...         9037 
Directors  of  corporation   for  profit,  first   election  of. ...8635,  8637 

Inspectors,  compensation  of 8645 

Inspectors  of  election,  as  to 8640  to  8645 

Stockholders,   how  ascertained 8643 

Stockholders,  list  of,  for  inspector 8642 

Trustees  of  corporation  not  for  profit,  first  election  of 8655 

Railroad  directors,  classification   of 8786,8787 

Elections— 

.Affidavit  concerning  use  of  money  in  election  by  public  utility,.         5522 
Municipal- 
Submission  of  question  as  to — 

Bonds,  issue  of,  for  viaducts : 3744 

Contract  for  water  supply 3981 

Sale  of  land  for  railroad  depot 3701,  3702 

Street  railway  franchise,  granting  of 3772  to  3774 

Electric  Company.     (See  Telegraph  Company)  — 

Appropriation  of  property  of 3990 

Cash  deposits  from  freeholders  demanding,  forbidden 9334 

Chapter  on  telegraphs,  applies  except  sections  9178  and  9179 9192 

Consolidation  of 10212 

Contract  with  municipality 3809,       3994 

Certificate  of  fund  on  bonds  not  required 3809 

Definit-on    614-2,  5416 

Electric  liRht.  price  of.  reRulated 3982 

Excise  tax  charged  on  c;ross  receipts  of 5483 

Foreign  corporations  may  not  act  as 614-73 

Gas.  power  to  manufacture  and  supply 9321 

Lease  or  purchase  of,  hy  street  railroad  company 9134,  9135 

Meters,  testing  of 3988 

Rent  for,  regulatinn  of 3982 

Mortgages  of.  record,  etc 8706,  8707 

Municipal  power  to  regulate  erection,  etc 3637 

Municipal  regulation  of  rates 3982,  3983 

Municipal  i-nwcr,  if  cnmpmy  fails  to  lay  pipes,  etc 3984 

Overhead  wires,  construction  of,  over  railroads 8975 

Public  utility,  included  in 5415 

Subway,  change  of  poles  in  case  of  construction  of 914S-I 

Tax,  pivment  of  excise  tax  not  substitute  for  tax  upon  property        5490 

Taxation  of 5483,  5490 

Use  of  streets 3985 

Electric  Light-     (See  Electricity)— 

Electric   Light   Company,      (See   Electric   Company). 

Electric  Light   Plant.     (See  Electric  Company). 

Electric  Light.   Power  and   Package  Carrier  Company. ..  .9192  to  9194,  12644 

Injunction  not  superseded  by  penalty P194 

Municipnlitv.  con.sent  of  necessary 9193 

Penalty,   cumulative    9194 

Powers  of  electric  light  and  power  company 9195 

Prior  contracts  made  valid '. 9196 

Subject  to  provisinns   of  Title   !>,   Division   tl,    Subdivision   It. 

Chapter  II    9192 

Electric  Light  Pronerty.     { Sec  Electric  Companv ;   Electric  Lighting ; 
Electricity). 
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SECTION. 

Electric  Light  System.     (See  Electric  Company;   Electric  lighting;; 
Electricity). 

Electric  Light  Works,     (See  Electric  Company;    Electric  Lighting; 

Electricity) . 

Electric  Lighting — 

Appropriation  of  property  for  municipal 3677,  3995  to  3997 

Appropriation  of  Electric  works 3990 

Bonds  for  municipal  3939 

Contract  with  private  company  for 8809 

Municipality  may  contract  for 3994 

Municipality  may  erect  works  for 3990 

Municipality  may  regulate  price 898S 

Poles  and  wires  for,  municipal  regulations 3657 

Purchase  of  works  of  private  company 3990 

Regulation  of  poles  and  wires  for ■  ■ 3887 

Reservoirs  for  power 3995,  8998 

Electric  Railroad,     (See  Public  Service  CN>mmissioii) — 

Action  against  certain,  brought  where 1127S 

Application  of  railroad  commission  act  to 501 

Appropriation  of  property. ,  -  - 9119 

Authority  to  borrow  on  mortgage  security 9121-1 

Borrowing  monej-  9121-1 

Elevated  road  9142  et  seq. 

Interchange  of  traffic  between 523 

Interference  with ;   penalty 12507 

Interlocking  at  crossings;   maintenance  and  operation  of;   side 

tracks  . , 598 

Lien  on.  laborers  8376  et  seq. 

May  be  formed  to  carry  persons  and  parcels,  etc,  outside  city.  9117 

Appropriate  property  9119 

Consolidate    9121 

Make  traffic  arrangements  with  a  lease  or  buy  other  lines.  9120 

Occupy  highways   911S 

Mortgage,  power  of,  to  give 9121-1 

Motormen,  screen  for 12788 

Municipal  consent  8758 

Sale  of  equipment 9063 

Sprinkling  right  of  way  in  municipalities 3750 

Summons  served  on,  how 11288 

Tax  commission,  duty  of  as  to 5478 

Taxation  of,     (See  Taxation), 

Undcr^rcfund    road     9142  et  seq. 

Watchman,  at  cro,ssin3S 91^ 

Weeds,  dcslrnclion  of.  on  right-of-way 7149 

Electric  Road,     (See  Electric  Railroad), 

Electric  Slreet  Railroad,     (See  Electric  Railroad;  Street  Railroads). 

Electric  Wire.     (See  Elect ricil v) . 

Electric   Works,     (See  Electric  Lighting), 

Municipality  may  erect  or  purchase 5990 

.Appropriation   of   property    for 3677,3990 

Electrical  Comorations.     (See  Electric  Companv;  Electric  Lighting; 
Electricity). 

Electricity- 


Appropriation  of  properlv  for  dam?,  etc..  to  generate 3995  to  3998 

For  poles,  etc..   for  transmission 3995  to  3998 

Cash  deposit   from   freeholders,  demanding,   forbidden 9334 

Diverting,  unlawfully   12607,  12508,13402 


w  Google 


INDEX.  899 

Electricity— Concluded.  section. 

Gas  companies,  may  furnish fl32l  to  932S 

Light  and  power  purposes 

Interference  with  

Powers  of   light  and  power  companies.. 

Construct,  poles,  lines,  etc sfiao 

Insulation    of    wires 9195 

Sale,  rent,  etc,  of  light  and  power 9196 

Light,  power  and  automatic  package  carrier  company.  .9192  to  9194 

Municipal  corporation,  power  of,  to  sell 8618 

Consent  as  to  lighting 91^ 

On  railroad,  municipal  consent 8758 

Reservoirs  and  dams  to  generate 3995  to  3998 

Telegraph  Purposes — 

Interference  with;  penalty 13507,   12508,  13402 

Lines,  poles,  etc.,  may  be  constructed  anywhere,  i£  public 

not  discommoded   9180 

Legislation  as  to 9197 

Penalty   for   injuring,   etc 12511 

Prosecution  for  injuring 12511 

Subways  and  conduits 12645 

Taxation,  are  subject  to 9181 

Telephone,  interference  with;  penalty 12507,  12508,  13402 

Subways  and  conduits 12645 


Electricity  Transport 


1  Company 3995  to  3998.  10128  to  1013S 


8771 

9143-1 

9143-1 

9143-2 

9143-8 

8766 

9143-1 

9143-1 

9148-1 

9143-1 

9143-1 

9143-1 

9143-1 

9149 


Elevated  Railroad — 

Appropriation  of  easement  for 8767  t 

ChanRes   in   sewer  pipes,  etc,  power  to  make 

Expense   of    

Franchise,  validity  of 

Lease   of   space    in    subway 

Longitudinal  occupancv  of   streets  imlawful 

Modification   of   plans 

Plans  and  specifications,  powers  to  make 

Approval  by  directors  of  public  service 

Hearinir    

Modification  of    

Sewers,  etc.,  may  be  located  in  subway  without  compensation.. 
Street,  may  be  constructed  in,  when 9142  t 

Elevator  Company- 
Powers  of 10172 

Railroad  company  may  take  stock  in,  when 10178 

Elevator  Well,     (See  Mines). 

Abandonment  of   973 

Excavation  of  mine,  casing  to  be  provided  on  penetration  of 973 

Location    973 

Map    973 

Notice  of  intention  to  drill 973 

Plugging,  in  case  of  abandonment 973 

Reoort  of  abandonment 973 

Embeizlemenl- 

Carriers  and  inn-keepers;  by;  penalty 12469 

consignors,  by ;   penalty 13470 

Warehouseman,  forwardii  g  and  commission  merchant,  by 13470 

Employe.     (See  Labor). 

Eiennition    of    516 

Female,  health  of;  ^eats  for  u'e  of;  penalty 1008  to  1011 

Lien   of.   for  labor.     (See   Mechanics'  Uen) a308 

Penalty    for   violation IS975.  12976 

Pass  may  be  issued  to,  by  railroad,  when  .■ 516 
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Employe — Concluded.  SECTION. 

Power  of,  to  examine  public  ulilities 614-6 

frotection   to   health   of   female 1008.  1009 

Public  Service  Commission,  appointment  of  employe  of 614-81 

Public  utility  of.  violation  of  Public  Service  Commission  statute 

or   orders   of   Public    Service   Commission 614-64,614-65 

Railroad  commissioner,  may  examine  employe  of  railroad 603 

Action   by.  against  employe,   how  brought 610  to  612 

Penalty   for  disobeying  commissioner's  orders 586 

Railroads,  of — 

Contributory   negligence,   none   when 9018 

Flagmen,   hostler,   employment   of 1S5S1 

Protection  of,  as   to  frogs,  switches,  guard  rails,  etc 9009 

Mail  cranes,  stock  chutes,  etc 12552 

Telegraph  company;  form  of  prosecution  against  employe 610 

Telegraph    or    telephone    company,    of,    trespass    by    emplove; 

penaltv    12530 

Employer — 

Age  and  schooling  certificate,   failure  of,  to  return 12975 

Liability  of  9017,  9018 

ntinor,   employment   of 6246.    12993  to  18007 

Employers'   Liability-  Act.     (See    Labor:    Railroads;    State   Liability 
Board  of  Awards). 
Railroad  company;  liability  of 9017,  9018 

F  mploy  men  t — 

A-;e  and  schooling  certificate,  failure  to  return 12975 

Certificate   as    to    physical    fitness 6248 

Child  apparently  un^er  legal  age  to  be  taken  before  juvenile 

court 6248 

Children,  employment  of 12975.  12993,  12976 

Nji^ht    employment    1 12996 

Number  of  hotirs 12996 

Notice  of  hours  of  labor  to  be  posted 12998 

Record  kept,  contents ;  penalty 12998 

Unlawful  when  12975.  12976,  12993 

Schooling  certificate,  failure  to  return 12975 

Ash   dump  pan   for ' 8944 

Penalty  for  drinking  intoxicating  liquors  on  engine 13196 

Regulations  as  to  equipment.     (See  Locomotive) 8947  to  8956 


Engineer — 

Engineer,  railway  restrictions  on  hours  of  employment 9007 

Railroad  bridge  over  canal,  for 8775 

Railroad    engineer    12549.  12550 

Engineer,  Railroad — 

Hours    of    service;    penalty 9007,9008 

Intoxication,  snbiect   to 9005 

Penalty   for  employing 9006 

{See  r;ngineer;  Railroads). 

s  officer  or  servant 9332 


E<luipmenl   Company- 
Affidavit  of 5462 

.^pplication  for  hearing 5466 

Contents   of   report   of 5463,5464 

Defined    5418 
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Equipment  Company— Concluded.  ncnON. 

Duty  of,  to  file  report  with  tax  commission MS2 

Excise  tax  upon 5468 

Hearing    6468 

Payment   of   excise    tax    upon,   not    substitute   for   tax    upon 

property    5490 

Public  Service  Commission  to  control,  when 602 

Public  utility,  included  in 5415 

Report  of    5468  et  seq. 

Tax  upon  capital  stock 5468 

Treasurer  of  Stale,  tax  certified  to 54© 

Valuation  of  property  of 5465 

Equipment  Contracts — 

Recording,  when  necessary 9060  to  9063 

Equity- 
Rules  of,  a-'ilicable  to  bill  of  lading  statute 899a-50 

Stock  certificate,  rules  of,  concerning,  to  control  when 8673-18 

Frror  in  Civil  Cases — 

Dissolved  corporation,  error  in  judgment  for  or  against 11971 

Grade  crossing,   in   proceedings  'for 8901 

Railroad  commission,  in  action  to  vacate  order  of 54S 

Evidence — 

Finding  o(  Public  Service  Commission  prima  facie  evidence 680 

Immunity-^ 

Public  Service  Commission  to  person  testifying  before 614-39 

Testifying  before  railroad  commissioner 553 

Indebtedness,  evidence  of  authority  of  public  utility  or  railroad 

to  issue  614-68 

Public  Service  Commission,  finding  of,  is  prima  facie  evidence..  580 

Powers   of.   lo   obtain 614-8   et  seq. 

Records  of,  are  prima  facie  evidence 814-78 

Railroad,  findini;  of  Pnblic  Service  Commission  against,  is  prima 

facie    evidence 580 

:ito^s,  bonds,   etc..  evidence,  production  of,  on  hearing  con- 
cerning issue  of 614-55 

In  civil  cases — 

Action    for  breach  of  executor  or  administrator's  bond, 

what  may  be  given  in  evidence  in 10872 

Certified  copy- 
Articles  of  incorporation,   is 8889 

Articles  of  union  depot  company,  is 9183 

Orders,  etc.,  of  railroad  commission 530,  552 

Corporation — 

Existence  of   8629 

Fire  from  railroad  engine,  in  damage  by 8970 

Presumption — 

As  to  knowledge  of  railroad  company,  as  to  defects.  9017 
Railroads,  certified  copy  of  consolidation  of,  effect  of.   as 

evidence    9030 

In  action  against  consolidated,  certain  evidence  dis- 
pensed with    9046 

Railroad,  reorganization,  what  is  evidence  of 9081 

Right  of  way  of  railroad,  record  of  release  of 8822 

Scrap  metal,  evidence  of  title  to 9021 

Ex.1  mi  nation- 
Public   Service  Commission,  of  accounts  by 614-10 

Public  Utility,  power  to  make 614-8 

Sale,  right  of  examination 8427 

Sale,  time  for  examination  to  be  given 8427 

Schedules,  examination  of.   open  to  public 614-18 

Tax  commission  to  have  power  to  make 1465-12 
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Examiner—  sbctiom. 

Public  Service  Commission  lo  appoint 6M-81 

Excess  Fare.     (See  Railroads  and  Railroad  Companies). 

Execution — 

Against  Estate — 

Nefcotiable  bill  of  lading  outstanding,  property  can  not  be 

taken    8993-23 

Against  Property— 

Stock  certificate,   levy  of,  upon offra-lS 

General  Provisions — 

Dissolved  corporation,  execution  on  judgment  against  or 

in    favor   of 1196S 

Grade  crossings,  (o  collect  costs  in  proceedings  (or MOO 

Railroad  property,  certain  exempt  from 8792 

Executor— 

Certificate  of  stock,  effect  of  transfer  of 8673-2 

Exemption — 

General  Provisions — 

Dissolution  or  reliremeni   from  business  is  not  exemption 

frtfm    taxation    6520 

Execution,  Exemption  From — 

Negotiable  bill  of  lading  outstanding,  property  can  not  be 

taken   on    8993-23 

Railroad  company,  certain  property  of,  from  execution,  etc.  8792 

Expenditure — 

Public  Service  Commission,  of,  limitation  upon ftI4-83 

Certified  copies  furnished  by  Public  Service  Commissiotl,  of 614-76 

Gas  pipes  in  highways,  of 3993 

Lien  for   6314 

Lighting  of    railways   and   bridges 3765 

Plugging  and  filling  well,  recovery  of 6314  ct  seq. 

Public  Service  Commission,  of,  apportioned  among  railroads..  606 

Emptoj'es  of 614-81 

Investigation  by,  of 614-78 

Railroad  companies,  etc.,  apportioned  among.... 606 

Test  of  appliances  tor  measurement,  of 614-37 

Water  works  in  cities,  for.      (See  Waterworks) 3968 

Experts — 

Public  Service  Commission  to  appoint 614-81 

Explosions — 

Bond  for  damages 5906 

License,  etc.,  of,  powers  of  municipality  as  to 3669,  3670 

Bond    5908 

Manufacturer  or  dealer,  statement  by 5908 

Express  Company.     (See  Common  Carrier  Company). 

Apportionment  of  valuation  of   property 5^57 

Assessment  of    valuation 6451  et  seq. 

Contents  of  report 5450 

Defined 5416 

Excise  tax  upon  gross  receipts  of 5485 

Included   in   railroad  commission  act 501 

Payment    of    excise    tax    upon,    not    substitute    for    tax    upon 

property    5490 

Public  Service  Commission  to  control,  when 508 

May  examine  officers  of fl09 

Public  utility  included  in 6416 

Report    6449 
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Express  Company — Concluded.  SBcnoH. 

Stockholder  of,  can  not  be  a  railroad  officer 8789 

Taxation  of,  penalties,  etc.     (See  Taxation) 5449  et  seq.,  5485 

Transportation  aRent.  statute  concerning,  not  applicable,  when..  295 
Unlawful  to  act  as  agent,  etc.,  for,   when  taxes  are  due  and 

unpaid ;  penalty   6676,  13415 

Valnation  of  property  of... 5451etseq. 

Apportionment   of    5467 

Express  Employees — 

Pa^s  may  be  issued  to  by  railroad,  when 516 

Express,  Telegraph  and  Telephone  Companies — 

Taxation  of  5416  et  seq. 

Notice  of,  to  be  ffiven  to  Public  Service  Commission 614-32 

Plant  of  public  utility,  to  be  authorised  bv  municipal  corporation  614-51 

Railroad,  of.     (See  Railroad  Company) 8756,  8772 

Street  railroad,  of 3777 

F 

Facilities  — 

Furnished  by  public  utility  to  be  adequate 614-12,  614-13 

Fact— 

N^ligence  and  contributory  negligence  are  questions  of  fact,..  9018 

Failure  of  Officer- 
Deemed  act  of  public  utility 614-76 

False  Bill  of  Lading.     (See  Bill  of  Lading) 13116 

False  Liehts — 

Putting  up,  to  injure  vessel ;  penalty 12636 

False  Report— 

Of  condition  of  corporation 13176 

False  Statement — 

Penalty  for  makinsr,  by  officer  of  public  utility 614-57 

Stock  issue,  by  officer,  etc..  of  public  utility,  to  secure,  etc 614-57 

Warehouse    receipt   containing  ■    penalty 13119 

False  Valuation- 
Penalty    for     814-79 

Property   of   public    utility 614-79 

Employe,  of,  definition  of 516 

Fare.     (See  Railroad  Company). 

Action  by  public  utility  or  railroad  to  test  validity  of  order 

fixing    614-89 

Branch  road ,  rates  of  fare  on 8996 

Complaint  concerninf;    ^ 614-21 

Discrimination  by  trunk  roads  as  to 8984 

Excess  fare,  when  may  be  charged 8978 

Inhibition  of  certain  contracts  as  to 8983 

Injunction,  enforcement  of  certain  sections  as  to  fare 8986 

Overcharging,  penalty  as  to 9002,  9003 

Exception     9004 

Passenger  fare,  prescribed  as  to  railroads 8977 

Posting  notice   8978 

Public  Service  Commission  mav  be  chanqred  by,  when 614-23 

■Refusal    to   pay    street    care    fare :    penalty 1S816 

Street   railway   company,    Public    Service   Commission   has    no 

control    over,    when 614-47 
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Fare  Box—  sectiom. 

Refusal  to  deposit  fare  in 12816 

.Fast  Freight  Company — 

Railroad  company,  stockholder,  etc.,  in  fast  freight  line,  can  not 

be  officer  or  employe  of 8789 

Feed  Wires- 
Removal  of  in  case  of  railroad  property 12561 

Fees,  Etc.— 

Certified  copies,  furnished  by  Public  Service  Commission  for..  614-T6 

Employes — 

Public   Service  Commission 614-81 

Gas,  inspector,  of 3988 

Inspectors  of — 

Corporation  election?    8645 

Investigation  by  Public  Service  Commission,  of 614-78 

Public  Service  Commission,  salary  of  members  of 2250-2 

Employes   of    614-81 

Railroad,  to  ditch .  proceedings  in  probate  court  to  require 8912 

Railroad  Commissioners  2250 

Railroad  police 9154 

Receiver  of  corporation,  fees  of 11952 

Counsel  of  11952 

Reinforcement  of  corporation,  payable  in  case  of 5511 

Tax  Commission,  of  members  of 2250-1 

Test  of  appliances  for  measurement,   for fil4-37 

Wreck-master  and  assistance   of.   fees  of 6426   to  6429,6436 

Fellow  Servant  — 

Definition    9016 

Liability  of  railroad  for  negligence  of 9017 

Fences- 
Railroads.    (See  Railroad   Companies.) ;89I3  to  8921 

Owner,  when  railroad  mav  build  at  expense  of 8919 

Owner,  when  may  build  fence  at  expense  of  railroad 8916 

Provides    fences,    when 8913  to  8915 

Repair  of  fences,  by 8917 

Ferry    3640  to  3642 

Ferries,  Docks  and  Landings 3640  to  3642 

License   for.   in   municipal  corporation 3641,        3642 

Municipal  corporation,  in,  license  for ..3641,3642 

Ferry  Company — 

Powers,  etc.,  of 10208 

Financial  Statements — 

Publication  of,  false 13176 

Railroad  companies,  in  tax  matters 12870 

Taxes  of  companies,  unpaid,  tine  for  performing  services  for, 

while 5677 

Fire- 
Railroad  fires  and  spark  arrestors 8966  to  8974 

Fire  extinguishers  on  trains 8938  to  8941 

Fire  Extinguishers — 

Equipment  of  passenger  trains  with 8938  to  8941 

Car  in  which  placed,  designation  bv  state  railroad  com- 
mission       8940 

Construction S3S9 

Failure  to  provide,  penalty 8941 
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Fireman —  sicnoN. 

Restriction  on  hours  of  employment 9t)DT 

Transportation  of,  free 9114 

Flag  Men.     (See  Railroads  and  Railroad  Companies.) — 

Necessary 'at  railroad  crossings 6S8,  5S9,  591 

Flambeau  Lights — 

Natural  gas  not  to  be  burned  in.  when 8317  to  6319 

Foreclosure — 
.     Reorganization,  stocks,  bonds,  etc.,  to  be  issued  in  case  of,  with- 
out compliance  with  the  provisions  of  the  public  utilities 

act 614-M 

Foreign  Corporations — 

Admission  to  do  business,  report  need  not  be  filed  within  what 

time  of    5619 

Affidavit,  concerning  use  of  money  In  elections,  tiling  of 5522 

Application  for  hearing 5517 

Assessment,  political,  affidavit  concerning  payment  of 5522 

Certificate  of  retirement 11978 

Correction  of  error  by  tax  commission .5517 

Dissolution,  certificate  of,  not  to  be  tiled  until  taxes  paid 5521 

Taxes  payable  in  case  of 5520 

Election,  affidavit  concerning  use  of  money  in 5522 

Exemption,  dissolution  or  retirement  from  business  is  not,  when.  5520 

Franchises,  may  not  acquire  certain -  - .. .  614-73 

Hearing    5517 

Inco^pora^ion,  report  need  not  be  filed  within  what  time  from.  '5519 
Injunction,  corporation  lo  be  restrained  by,  for  failure  to  pay 

taxes 5511 

Non-payment,  remedies  in  case  of 6509  et  «q. 

Penally- 
Doing  business  after  cancellation  of  incorporation,  etc....  55IO 

Payable  in  case  of  reinforcement 5511 

Political  party,  etc.,  affidavit  concerning  payment  of  money  to. .  5523 
Precedents,  action  to  enjoin  corporation  from  doing  business  for 

non-payment  of  fees,  lo  have 5512 

Public  utility  report,  under  G.  C.  5495  to  5504,  not  to  make. . . .  5518 
Quo  warranto,  to  be  brought  for  failure  of  corporation  to  make 

reports,  etc.   r .  .■ 5513 

Reinstatements,  cancellation  of  articles  of  incorporation,  after..  5511 
Report- 
Need  not  be  filed  witbin  what  time  of  incorporation,  etc. . .  5519 

Public  utility,  not  required  to  make  certain 55I8 

Retirement  of 11976,  11878 

Certificate  11976 

Effect 11978 

Fee 11977 

Taxes  payable  in  case  of . .  -  ■ 5620 

Revocation  of  authority  of  foreign  corporation  to  do  business  in 

state,  penalty  5510 

Certificate  of,  not  to  be  filed  until  taxes  paid  6521 

Secretary  of  State — 

Articles  of  incorporation,  cancellation  of 5509 

Auditor  of  county  to  give  information  to 55IB 

Cancelhlion  of  articles  of  incorporation,  certificate  of  au- 
thority, etc 5509 

Certificate  of  authority,  cancellation  of 5509 

Penalty  for  doing  business  after  cancellation 5610 

Reinstatement 55II 

Tax- 
Effect  of  5509 

Failure  to  pay,  lo  be  certified  to  secretary  of  state 5509 

Payment  of,  necessary  to  tiling  of  certain  certificates 6521 
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Foreign  Nations —  section. 

Contmerce  with.  Public  Service  Commission  can  not  regulate..  502 

Forfeiture- 
Gas  company's  charter ;    failure  to  furnish  gas  is  a  cause  for, 

when 3986.  3987 

Violation  of  Public  Service  Commission  statute,  action  to  re- 
cover tor  614-66 

Wreck-master,  forfeiture  of  office  by W40 

Forgery — 

Order,  forgery  of,  as  to  railroads,  toll  bridges,  etc 13086 

Railroad  or  bridge  tickets,  etc.,  of;  penalty 13086 

Receipt  for  fare  or  pass ;  forgery  of 13086 

Ticket,  forgery  of 13086 

Formation — 

Corporation,     (See    Corporalions) 8623  to  86S9 

Bill  of  lading 8993-1 

Commissioner  of  railroads  and  telegraphs  to  furnish  forms  for 

reports    656 

Fourth  of  July — 

Holiday  as   to   negotiable   instruments :.         8301 

Franchise — 

Certain  may  not  be  acquired  by  foreign  corporations 614-73 

Municipal  corporation,  power  to  grant 3643  to  3645 

Not  to  be  capitalized 614-59 

Policemen    and    liremen,    free    transportation    of,    to    be    pro- 
vision of  franchise 9114 

Traction  companies,  conditions  of 9114 

Franklin  County — 
■"  Common    pleas   court   of,   action   to   test    validity   of   order   of 

Public    Service    Commission 614-69 

Attachment,  ground  of ". 10253 

Bills  of  lading,  effect  of 8993-37 

False    or    ficritious 13115 

In    issuing    8993-43  et  seq. 

Letters,  sending,  to  fraudulently  obtain  money 13144 

Owner,  fraud  By.  on  consignee 13143 

Stock  certificate,  indorsement  of,  by 8673-6,  8673-7 

Warehouse  receipts  13117 

Free  Service- 
Not  to  be  furnished  to  destroy  competition 614-14 

Public  utility  or  railroad  may  furnish,  when 614-72 

Freight.     (See  under  Railroad  Company;  Common  Carrier). 

Effect  of  payment  of,   by  seller 8399 

Lien  of  carrier   for 8993-25  el  seq. 

Transportation  companies  liable  for  loss  or  damage  of 8894-1 

Uniform  law  as  to  bills  of  lading  for 1 8993-1  et  seq. 

Freight  Agent — 

Railroad  company,   may  be  served  for 11288 

River  transportation  company  may  be  served  for 11988 

Freight  Bill.     {See  Bill  of  Lading).      * 

Freight  and  Baggage.     (See  Common  Carriers;  Railroads  and  Rail- 
road Companies). 
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aicnoK. 
Freight  Depot.    (See  Depot;  Railroads  and  Railroad  Companies). 

Union  depot  company,  may  be  formed  to  operate 9160 

Freight  Lane  Company — 

Affidavit  of    fiM3 

Application  of  railroad  fommission,  act  10 501 

Contents  of   report  of 6483,  6464 

Definition    6416 

Duty  of,  to  file  report  with  tax  commission 6462 

Excise  tax   upon 6468 

Payment    of    excise   tax    upon,    not   substitute    for   tax   upon 

property    5490 

Public  Service  Commission  to  control,  when 502 

Under  control   of. .'. 602 

Public  utility,  included  in 5415 

Report   of    6462  rt  seq. 

Application  for  hearing 5466 

Valuation  of  property  of 5465 

Tax  upon  capital  stock  of , 6468 

Taxation  of  6462  et  leq. 

Penalty    12871 

Treasurer  of  State,  tax  certified  to 6469 

Freight  Rates.     (See  Railroads  and  Railroad  Companies) 8980  to  9004 

Freight  Trains.     (See  Railroads  and  Railroad  Companies). 

Equipment  of  8944  et  seq. 

Frogs — 

.Appliance  for  blockinj?,  to  be  approved  by  Public  Service  Com- 
mission      9009 

Penalty    9009-1 

■  Blocking  of  9009 

Depreciation,   public  utility  to  provide  for 614-50 

Future  Goods — 

Transfer  of  title  to 8899 

G 

Garnishment — 

General  Provisions — 

Negotiable  bill  of  lading  outstanding,  effect 8993-23 

In  Actions  Before  Justices— 

Icailroad  company,  garnishment  against  employe  of,  when 

not  to  issue 10253 

In  Civil  Actions — 

Proceedings  in  aid  of  execution  against  railroad  company, 

by    11761  to  11767 

Affidavit  for  order  for 11761 

Assignments  in  such  cases  void 11767 

Attachments  against  garnishee  upon  failure  to  appear 

or  refusal  to   answer 11764 

Examination   of   garnishee. 11763 

Before   whom   made 11763 

Notice  to  gami.ihee 11763 

Writing,   examination   ranst  be   reduced  to 11763 

Fees  on  garnishee  on  examination 11763 

Garnishee,    attachment    against    for    failure   to   appear   or 

refusal   to   answer 1176* 

,  p:xamination  of  11753 

Notice  for  exammation  of  garnishee 1178S 

Officer,  garnishee  shall  deliver  money  and  property  to.  11765 

Officer's  receipt  to  discharge  garnishee  from  liability..  11783  -              ■ 
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Garnishmen  t— Con  eluded. 

SECnOH. 
PlaintiS  may  sue  garniBhee  and  recover  with  costs, 

when    11765 

Notice  to  garnishee 117© 

Officer  to  sell   property 11766 

Service  of  notice  to  garnishee -. 11763 

Gas— 

Appropriation  of  property  by  municipality  for  reservoirs,  con- 

duits.  etc. 3995  to  3997 

Company  may  shut  off,  when 9333 

Inspection  of   3988,  7970 

Merchantable,  what  is 9331 

Meters  for,  inspection  of 3988 

Tampering  with;  penalty 9837 

Municipality  may  sell  natural  gas  to  village 3991 

Natural  or  artificial,  power  of  municipal  corporation  to  purchase.       3618-1' 

Price  of,  regulated 3983,  3983 

Rent  of  meters,  council  may  fix 3982 

Stealing:  penalty  12«2 

Tampering  with  pine  and  apparatus 12512 


Gas  Company — 

Apparatus,  must  furnish  certain,  to  Secretary  of  State 9388 

Apparatus,  to  provide  certain 9338 

To  be  tested,  etc.,  by  Secretar>-  of  Slate 9338 

Charter,  forfeited  by  neglect  to  furnish  gas,  etc.,  when 3986.  3987 

Consolidation  of    10212 

Contract    with    public    authorities 3994,  9334 

Monojioly,  not  allowed 3989 

Council  may  erect  works,  or  purchase  gas  works  of 3990 

Council  may  purchase  gas  works  of 3990 

Definition    614-2,  5416 

Deposits,  may  not  require,  when 9334,  9335 

Forfeitures     9338 

Entering  premi.';es  to  inspect  or  remove  meters 9832 

Procedure,    if    prevented 9332 

Excise  tax  charaied  on  gross  receipts  of 548S 

Extension  of  pipes  beyond  municipal  limit 9325 

Foreign  corporation  may  not  act  as 614-73 

Inspection  of  meters,  right  to,  etc 9332 

Inspector  of  gas  furnished  by,  his  duties 3988 

Merchantable  gas,  what  is 9331 

Meter.     (See  Gas  Meter). 

Monopoly  by,  not  allowed 3989 

Mortgage  of,  record,  etc 8706 

■     Municipal  corporation,  contract  with  mtist  reserve  privilege  of 

purchase  3969 

May  appropriate  plant  of 3990 

Transportation  company,  natural  (tas 3M,V  .3896,   10138  to  10134 

Payment  of  gas  bill  may  be  enforced,  by  shutting  ofT 9333 

Penaltv,  meter  not  sealed,  stamped,  etc.:  tested 9327 

Tampering   with    meter 9,%37 

Photo   meter,   must  provide 9338 

Pipe,  power  of  municipalities  to  provide  for  laying 3993 

Pipes  in  streets,  roads,  etc.,  authoritv  to  lay 9390 

Pipes,  extension  beyond  municipal  limits 9325 

Powers    of    9320 

To  manufacture  and   supply  electricity 9331 

Price  nt  artificial  gas,  regulated  in  cities  and  villages 3983 

Public  utility  included  in 5415 

Quality  of  gas  to  he  furnished. 3989,  9331 

Refusal  to  furnish  for  arrearages  of  former  occupants,  unlawful,  .9333 

Shutting  off  gas  for  neglect  to  pav 9333 

Right  to  enter  and  remove  meter 9!B5. 

Dintizooov  Google 


INDEX  909 

Gas  Company — Concluded.  section. 

Special  provisions  of  law  for,  Rovern,  unless 8737 

Standard  nnit  of  measure  for  gas 3326    . 

Standard  of  gas  to  be  furnished 3989.  9331 

Streets,  when  mav  excluded  from 3!)fl4 

Removal  of  exclusion   from ,1985 

I  ax,  payment  of  excise  tax  not  substitute  for  tax  upon  property  5490 

Taxation  of   S416  el  scq. 

Test  of  merchantable  gas 0331 

Testing   meters,    how.    when 932fl 

Fees  tor  9329 

Furnishing  new.  if  incorrect 9329 

Thief  pipe :  penalty  for  attaching 9337 

Oas  Inspector — 

Municipal   corporation   may   appoint 3988 

Gas  Lights.     fSee  Gas). 

Gas  Meter- 
Artificial   gas,   provisions   applicable  to 9330 

Constructing  or  using  false ;  penalty 13127 

Correct,  what  is    9329 

Coimcil  shall  designate  the  kind  of 3989 

Entering' premises   to  inspect  or  remove 9332 

Injury  to  meter;   penalty 9337 

Inspection  of  7970,  9327.  9329 

Inspection,  right  of  gas  company  to  make; 93-12 

Kind  of.   designated  by  council' 3989 

Meter-prover,  gas  companv  required  to  provide 93-38 

Penalty     9a38 

Tested  and  sealed  by  st.ite  se.iler 7970,  9338 

Natural  gas,  provisions  applicable  to !)330 

Procedure     if    prevented 9332 

Rent  of.  council  has  power  to  regulate SftSS 

Rent   for.  company  not  to  charge 3982,  9329 

Sealing  and  stamping  of  meter,  necessity 9327 

Penalty  for  violation P327 

Standard    for   measure   of   gas 9326 

State  dealer  to  provide  standard  measure 9328 

Tampering  with,  etc.,  penalty 93,37.  12-l-")2 

Testing,   when,  how,  etc 9327,  9329 

Fees  for    9329 

Furnishing   new,    if   incorrect 9329 

Meter   prover.   mlist   provide 93-38 

Testing    apparatus     7970 

When  rent  not  to  be  charged  for 3983 

Gas  Pipes- 
Council  has  power  to  provide  the  laying  down  of 3993 

Injuring  gas  pipes  laid  from  penitentiary 12494 

Subway,  change  in  case  of  construction  of 9H3-1 

Gas  Wells.     (See  Natural  Gas  and  Oil). 

Gas  Works.     (See  Natural  Gas  Plant). 

Appropriation   of,    by    municipality 3990 

Of   property  for 3fi77 

Bonds  for  erecting  or  purcliasinsf 3939 

Council   may  erect  or   purchase 3990  et  seq. 

Gas,  Electricity,  Water  Companies.     (See   Electric  Light  Companv; 

Electricity:  Gas:  Gas  Company;  Water:  Water  Company). 9330  to  9338 

Gas,   Water   and   Electricity,     (See   Gas   Company;    Municipal   Cor- 
porations; Water;  Water  Company). 
Municipal  corporation,  power  of  as  to 3filS-l,  3982  to  ^OOO  . 


,v  Google 


9IO  INDEX. 

Gate.     (See  Toll-Gale  Keeper).  SKtiow. 

Necessary  at  railroad  crossings 690 

Gauge — 

Railroad,  uniform  in  all 8823 

General  Assembly — 

Commissioner  of  railroads  and  telegraphs,  report  of 601,914 

Public  Service  Commission,  report  oC  to  be  printed  for  use  of.  614-80 

8ffi3  to  8748 

Gift- 


Land,  of.  to  railroad,  when  to  be  void,. 
Municipality  may  receive  property  by.  . . . 


De^nition  of.  in  uniform  bill  of. lading  statute,. 
Stock   certificate,    definition    of 


13118 

Governor- 
Railroad  Policemen ;   may  appoint 9150 

Appointment  of   487 

Removal    491 

Vacancy  492 

Reports  to — 

Public  Service  Commission,  of 614-80 

Stock  held  by  state,  authority  as  to 9099 

Tax  commission ;   appointment  1465-1 

Railroad,  grade  of,  may  be  changed,  when  .• 8753 

Street,  crown  of,  made  of  uniform  curve,  when 3775 

Street  railway  construction,  grade  of  streets  in  case  of 3775 


Grade  Crossings.     (See  Railroads  and  Railroad  Companies)— 

Abolishment  of,  by  means  of  elevated  tracks 8763 

Abolishment  of,  by  municipal  corporation ^4,8883 

Railroad  commission,  order  of,  for 594  to  597 

Railroads,  to  be  avoided S839 

Regulation!  of,  as  to  court  proceedings 8S9ets«q 

Safety   devices    594  to  597 

Contract  for  option,  to  bu^  or  sell,  etc.,  unlawful ;  penal 
Railroad,  lien  on,  for  grain  furnished  contractor,  etc.. 


I,  9101  to  9103,  9320 
Right  of  way,  to  be  kept  clear  of 8Mg 


Public  Utility,  statement  of 5473  ^  |m. 

Gross  Recripts — 

Amount  of  to  be  certifified  to  auditor  of  state 5481  rt  ttq. 

Correction  of  erroneous  determination  of 5480 

Definition  of  6417 

Public  utility,  how  determined 5473  tt  seq. 
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Hearing — 

Application  for 5426,  5453,  5466 

By  trustees  on  question  of 3433 

Combination  or  consolidation  of  public  utilities,  in  case  of 614-60 

Municipal  corporation  on  complaint  by 614-44 

Public  service  commission  to  regulate  manner  of 614-5 

Public  utility  5479 

Before  tax  commission   5426 

Telephone  companies,  for  exercise  of  certain  franchises  by 614-52 

Heat  and  Power — 

Municipal  power,  to  establish  plants  for 3618 

Use  of  streets,  etc.,  for  pipes,  etc 3644 

Heat  Apparatus — 

For  cars  -. 8933 

Heating  Company — 

Consolidation  of  heating  and  cooling  companies 10212 

Definition  of    614-2,  5416 

Excise  tax  charged  on  gross  receipts  of 5483 

Foreign  corporations  may  not  act  as 614-73 

Payment  of  excise  tax  upon,  not  substitute  for  tax  upon  prop- 
erty    5490 

Public  utility,  included  in  5415 

Subway,  change  in  poles  in  case  of  construction  of 9143-1 

Heating  Corporation.     (See  Heating  and  Cooling  Company.) 

Heating  Plant- 
Municipal,  power  to  establish  and  maintain 3818 

Use  of  streets  for '. 3644 

Highway — 

Crossing  of,  by  railroads,  or  crossing  railroads 8898 

Franchises,  conditions  to  traction  companies 8114 

Joint  use  of 614^9 

ObslructitTg,  by  railway  train 7472 

Telegraph  company  may  construct  line  beneath 9170-1 

Travelers  on,  protected  from  substances  falling  from  railroad 

bridge   8849,  8860 

Unlawful  useof,  by  railroad 12549,  12650 

Holder- 
Bill  of  lading  transferred  but  not  negotiated,  rights  of 8993-32 

Definition  of,  in  uniform  bill  of  lading  statute 6993-52 

Negotiable  bill  of  lading,  may  negotiate,  when 8993-30 

Rights  of    . . .  ■- 8993-31 

Rights  to  compel  endorsement  of  bill  of  lading 8993-33 

Holidays — 

Dates  specified ftani 

N^otiable  instruments,  what  are,  as  to 
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Homeless  Persons—  SECTION. 

Pass,  may  be  issued  to  by  lailroad,  when SIS 

Horse  Cars.     (See  Street  Railroad.) 

Horse  and  Dummy  Railroads.     (See  Railroads  and  Railroad  Com- 
panics;    Street  Railroad,) 

Railway  employes,  of   576  to  578,  9007.  9008 

Hours  of  Labor — 

Female  employes,  of 1008 

Penally  for  violation  of 1011 

Minor,  of,  in  telegraph,  etc.,  office .' 12996-1 

Hydrants — 

Subway,  change  in  case  of  construction  ot 9143-1 

Hydraulic  Company  or  Company  Leasing  Canal  Water 10128  to  10134 

Special  provisions  of  law  to  govern,  unless 8787 

I 

Immicration   Inspectors — 

Pass  may  be  issued  to,  by  railroad,  when 516 

Immunity — 

Public  Service  Commission,  to  person  testifying  before 614-39 

Testifying  before 'railroad  commission 553 

Implements — 

Railroad,  lien  on  for  implements  furnished  or  repaired 8351 

Implied  Warranty — 

Bill  of  lading,  in  case  of  negotiation  of 8993-34 

Certificate  of  stock  of  corporation 8873-11 

Improvements — 

Appropriation  of  property  for  municipal 3677  et  seq. 

Bonds  for  municipal   (See  Bonds) 3939 

Public  Service  Commission  may  require,  when 614-28 

Railroads  of,  when 'owned  by  two  or  more  companies  in  com- 
mon   9047  to  9053 

Termini,  having,  in  corporation  of 8625 

Incline  Plane  Railroad  Company- 
Powers  of  9140 

Streets,  how  to  cross 9141 

Inclined  Movable  Roads — 

Consolidation   10212 

Use  of  streets  for 3645 

Incorporation.     (See  Corporation) — 

Of  private   corporations 8623  to  8659 

Report  need  not  be  filed  within  what  time  from 5519 

Union  Electric  Depot  Company 9169-1 

Indebtedness- 
Evidences  of,  authority  of  public  utilitv  or  railroad  to  issue 6I4-5Setsef| 

False  statement  by  ofSeer  of  public  utility  to  secure  issue  of..  614-57 

Independence  Day- 
Negotiable  instruments,  holiday  as  to 8301 
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Independent  Sections —  section. 

Each  section  of  Public  Service  Commission  statute  declared  to 

be    ei*-^ 

index- 
Railroad  grants,  index  to  certain 8833 

Indian  Tribes — 

Commerce  with.  Public  Service  Commission  can  not  regulate..  502 

Indigent  Person — 

Pa^s.  may  be  issued  to,  by  railroad,  when 516 

Individual  Liability — 

.Railroad  company,  of,  for  union  depot  company 9167 

Stockholders,  of,   in  corporations 8680,  8887 

Trustees  of  corporations  not  for  prufit,  individual  liability 8666 

Indorsement — 

Bill  of  lading,  may  be  negotiated  by 8393-28 

Right  of  holder  to  compel 8993-33 

Certificate  of  slock,  effect  of 8673-1 

Indorsement  to,  obtained  by  fraud,  etc.,  when  valid. . .  .8673-6.  8673-7 

Messa^ie;  when  telegraph  company  must  indorse 9184 

Negotiable  document  of  title  may  be  negotiated  by 8409 

Non-nejotiable  bill,  of 8993-29 

Stock  certificate,  definition  of 8673-20 

When   compelled  specifically 8673-9 

Telegraph  company,  when  must  endorse  message 9184 

Indorser — 

Bill  of  ladinjf,  liability  of 8993-34  et  seq. 

Certificate  of  stock,  effect  of  transfer  of 8673-9 

Information — 

Duly  of  tax  commission  in  case  of  refusal  to  give 1465-39 

Penalty    for    divulging 614-11 

Public  Service  Commission,  of,   divulging 614-11 

To  be  made  public,  when 614-.38 

Public  utility  to  furnish,  to  Public  Service  Commission 614-35 

To  be  furnished  by  Public  Service  Commission  to  public  officer, 

etc 614-77 

Initial   Carrier — 

Connecting  carrier,  cannot  avoid  liability  for 8994-1 

Canals,  iniunction  against  operating,  while  certain  claims  unpaid.  8379 

Bond    8379 

Corporation  to  be  restrained  by.  for  failure  to  pay  taxes 5.^11 

Creditor  of  holder  of  bill  of  lading  may  have 8993-24 

Defendant  may  obtain 11898 

Gas  and  oil  well,  against  removal  of  machinery  before  plugging 

and   filling  well ".  6314 

Lies  for  violation  of  order  of  Public  Service  Commission 614-67 

Public  Service  Commission,  against  order  of 543 

Act  as  to  enforced  by .^3 

Public  works,  injunction  against,  while  certain  claims  unpaid..  8379 

Railroads,  against,  for  wroneful   shipping 8986 

Against  operating  while  certain  claims  unpaid 8379 

Slock  certificate,  agaio'it  unauthoriTed  transfer  of 8673-7 

In  aid  of  creditor  of  owner  of 8673-14 

Hosnitals,  inmate  of.  pa?is  may  he  issued  to.  by  railroad,  when,  .  516 

Soldiers'  homes,  inmates  of.  pass  may  be  issued  to,  by  railroad.' 

when    518, 
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Inspector  and  Inspections—  sectiok. 
..eneral  Provisions — 

Automatic    couplers,    etc 8967  to  ^65 

Certificate  of  inspection 8965-7 

Construction  of  locomotive  boiler 8965-2 

Engine,  headlight  upon SH    o 

Headlight,    upon    locomotive ' nc     i 

Locomotive,  inspection  of  boiler  of 89o5-l  et  seq. 

Appointment   of  inspectors  by   Public   Service   Com- 

Penaliy  for  violation  of  statute 8965-8 

Power  of,  to  examine  public  utilities 614-6 

Public  Service  Commission  to  appoint 614-81 

Accounts,  inspection  of,  by 614-10 

To  regulate  manner  of 614-5 

Public  Service  Commission,  duly  to  enforce  inspection  of 

locomotive  boilers  8965-9 

Public  utility,  of,  power  to  make 614-8 

Qualific3f ions  of    8965-4 

Railroad  cars,  inspection  as  to  lighting  of 8935 

Railroad  tracks,  etc.,  inspection  of 585  to  537 

Rules  and  regulations  tor  inspection  and  test 8965-5 

Tax  commission,  power  of,   to  make 1465-12 

Time  at  which  act  takes  effect 8965-10 

Drilling  oil  or  gas  well,  permission  for 914 

Elevator  well- 
Abandonment  of  1*78 

Excavation  of  mine,  casing  to  be  provided  for  on  penetra- 
tion of 973 

Location  973 

Map  ■■ 973 

Notice  of  intention  to  drill 973 

Plugging,  in  case  of  abandonment 975 

Recort  of  abandonment 978 

Gas  well- 
Abandonment  of   973 

District  inspector  to  enforce  statutorv  provisions...,  914 
Excavation   of   mine,   casing   to   be   provided   on   penetra- 
tion of 978 

Location   973 

Map 973 

Notice  of  intention  to  drill 978 

Permission   to  drill 914 

Plugging,  in  case  of  abandonment 973 

Report  of  abandonment -  ■ 978 

General  duties  of  inspector 914 

Oil  well- 
Abandonment  of   973 

District  inspector  to  enforce  statutory  provisions 914 

Excavation  of  mine,  casing  to  be  provided  on  penetra- 

tion  of 973 

Location  978 

Map  973 

Notice  of  intention  to  drill 973 

Permission  to  drill 914 

Plugging,  in  case  of  abandonment 973 

Report  of   abandonment 978 

Powers  and  duties  of 9Uettcq. 

Test  well-r 

Abandonment  of  973 

Excavation  of  mine,  casing  to  be  provided  on  penetra- 
tion of 973 

Location   973 

Map  9T3 

Notice  of  intention  to  drill 973 

Plugging,  in  case  of  abandonment ..,,  973 

Report  of  abandonment MS,              , 
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Inipector  and  Inspections — Concluded.  SicnOK. 
Well,   oil   or  gas — 

Abandonment  of   973 

District  inspector  to  enforce  statutory  provisions 914 

Excavation  of  mine,  casing  to  be  provided  on  penetra- 
tion of 97S 

Location  973 

Map 973 

Notice  of  intention  to  drill 873 

Plugging,  in  case  of'  abandonment 973 

Permission  to  drill ■ 914 

Report   of   abandonment 975 

Installments- 
Delivery  in  installments,  as  to  sale 8426 

Past  due,  disqualifies  to  vole 8636 

Stock,  or  corporate,  when  and  how  payable 8632,  8674  to  8676 

Institutions   and   Departments — 

Number  of  reports  of 2269 

Insurance  companies,  Life — 

Restrictions  of,  as  to  railroad  relief  associations SOlO 

Intent- 
Bill  of  lading,  issuing  false 1S115 

Warehouse  receipts,  negotiation  with  intent  to  deceive 13123 

Intention — 

Rules  for  ascertaining,  as  to  transfer  of  title 8399 

Interlocking  Device.      (See   Public    Service   Commission;    Railroads 

and   Railroad   Companies) 592  et  seq. 

Interpleader — 

Right  of  common  carrier  to-. -. 8993-19  et  seq. 

Interpretation — 

Bill  of  lading 8993-61 

Corporation,  mterpretation  of  word  "stockholders"  of 8689 

Liens  as  to  railroads ;  word  "owner"  defined 8352 

Stock  certificate,  of 8673-19 

Interstate  Railroad — 

Authority  to  issue  stocks,  bonds,  etc,  not  necessary,  when 614-65 

Interurban  Railroad.     (See  Railroads;   Street  Railroad.) — 

Air  brake,  electric  car,  required  on 6149-1 

Penalty 9149-2 

Appropriation,  right  of  to  make 9119 

Appropriation  of  property  for  passenger  stations,  etc.,  of  inter- 
urban or  street  railway 9U8-2 

Authority  to  secure  loans  by  mortgage 9121-1 

Automatic  brake,  electric  ear,  required  on 9149-1 

Penally  9149-2 

Borrowing  money  9121-1 

Brake,  air  or  power,  required  on  car 9149-1 

Penalty  9149-8 

Conductors  of,  police  power  of 9156  et  seq. 

Contract  of,  for  equipment 9063 

Crossings  9118-1 

Defined  5416 

Destruction  of  weeds  on  right  of  wa_y  of 7149 

Drinking  intoxicating  liquors  on  trams  or  cars  of,  prohibited..  13196 

Elevated  tracks,  construction  of,  to  abolish  grade  crossings 8763  et  seq. 

Entry  upon  private  property 9119 

Equipment,  contract  for 9063 
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Interurban  Railroad — Concluded.  

Excise  tax  charged  on  gross  receipts  ot 5484 

Franchise,  granting  of,  regulated 9105  et  seq. 

Franchise  in  municipality. 3778  to  3780 

Included  under  term  "railroad" 501 

Interchange  of  traffic  between 522 

Jurisdiction  ot.  by  Public  Service  Commission 601,  602, 

606,  614-1,  2250-2 

Mortgage,  power  of,  to  give 9121-1 

Payment  of  excise  tax  upon,  not  substitute  for  tax  upon  prop- 
erty          5490 

Police  for,  appointed,  etc 9150  et  seq. 

Power  brake,  electric  car,  required  on 9149-1 

Penalty 9149-2 

Public  utility  included   in 6415 

Regulation  of,  by  railroad  commission 515  et  seq.,  639  et  seq..  579 

Regulation  of  speed  3632 

Road,  crossing  of,  by  street  or  interurban  railway - 9118-1 

Sale  of  equipment 9063 

Sprinkling  right  of  way  of 3749,  3760 

Street,  crossing  of,  by  street  or  interurban  railway 9118-1 

Taxation  of 5415  et  seq,.,  5484 

Terminals  for   3778  to  8780 

Underground  railroads 9142 

Unlawful  removal  of  property  of ;  penalty 12661 

Use  of  track  of  street  railway ■ 8779 

Intoxicating  Liquors — 
Taxation- 
Railroads  to  pay,  when 6075,  6076 

In  Transitu,  Stoppage  (See  Sales) 8437,  8439 

Inventory — 

Corporation,  inventory  of  estate  of,  to  be  contained  in  petition 

for  dissolution   11939 

Corporation,  court  may  require,  in  case  of  petition  filed   for 

dissolution,  an  inventory,  etc.,  to  be  held  by  officer  of 11960 

Investigation- 
Public  service  Commission  to  regulate  manner  of ffl4-fi 

Iron- 
Sale  of  scrap  iron  of  railroad,  etc 9019  to  9024 

Iron  Ore- 
Freight  rate  for 8080 

Iron  Weed- 
Destruction  of  7149 

Issues — 

Stock,  etc.,  false  statement  by  officer,  etc.,  ot  public  utility,  to 

secure,  of  814-57 

Joinder  of  Parties — 

Railroad  companies,  joinder  as   defendants,   when  lessor  and 

lessee    R814 

Joint  Rates.     fSee  Railroads  and  Railroad  Companies.) 

Apportionment  of,  by  Public  Service  Commission 539,  614-40 

Chanced,  how  to  be 614~30 

Schedule  of  S07 

To  be  filed,  when 614-16 

To  be  established  when  lehphnne  companies  are  required  to 

■—'n    throuRh   lines 8W--68  ■ 
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Journal  Brasses —  secfion. 

Removal  of,  in  case  of  railroad  property 12661 

Journal  Packing — 

Removal  of,  in  case  of  railroad  property 1S561 

Judgment — 

General  Provisions — 

Conveyance,  when  to  operate  as 11590 

Corporation,  in  act  for  dissolution 11948 

Dissolution  of  corporation,  for 11943 

Dissolved  corporations,  aaainsl 119^ 

Lien  for  labor,  damages,  etc.,  against  railroad,  judgment 

as  to  9086  to  9069 

Railroad,  judgment  in  action  for  sale  of 7079 

Release  of  mortgage,  lien,  etc.,  judgment  as  to  entry  of.8552  to  8556 
Revivor— 

Corporations,   asainst,    dissolved 11970 

Water-craft,  in  proceedings  against '. 12097 

Corporations,  against,  dissolved 11970 

July  Fourth- 
Holiday    8301 

Actions  to  recover  penalties  and   forfeitures   for  violation  of 

Public  Service  Commission  statute,  of 614-66 

Railroad  companies,  in  actions  against 10239  to  10242 

Municipal  corporations,  of — 

Railroad  forming  part  of  boundarv ^ 4560 

Public    Service   Commission,    of 501,  502,  614-1  etseq. 

Water-craft,   jurisdiction  of   insticc   in   proceedings   against 12100 

Wreck-masters,  of  common  pleas,  to  appoint 6423 

Jury- 
General  Provisions — 

Appropriation  of  pronerty  tor  street  railroad,  jury  in 9110,  9111 

Negligence  and  contributory  negligence,  question  of,  are  for 

jury  9018 

Justices  of  the  Peace — 

Execution  asjainsl  person — 

Under  water-craft  law 12100 

Appeal  in  such  cases  12101 

Water  craft- 
Appeals  from  judement  in  case  of 13101 

Disposititon  of  propertv  after  appeal 12102 

Investigation  by.  of  claim  to  proceeds  of  sale  of  stranded 

vessel,  etc 6436 

Jurisdiction  in  cases  of 12100 

Attachment- 
Affidavit  for  order  of,  requisites  of 10253 

Corporation,  when  order  of.  not  to  issue  against 10253 

Grounds  of  attachment 10253 

Individuals,  when  order  of  not  to  issue  against 10253 

Order  of— 

Affidavit   for   requisites  of 10358 

Attachment :  garnishment. 

Personal  earnintts,  ten  percentum  for  necessaries 10253 

Process  of  garnishment — 

Service    of    10266 

Bill  of  exceptions — 

Attachment,  when  may  be  taken  in 10BW'~" 
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tices  of  the  Peace — Concluded.  SKnOM. 

Summons — 

In  Genera] — 

Manner  of  service  upon — 

Corporations,  generally   IKS88 

Foreign  corporations  10244 

Railroad   companies    10239 

River    transportation    companies 10238 


L 

Child  apparently  under  age  to  be  taken  befoM  juvenile  court 6246 

Certificate  as  to  physical  fitness 6246 

Hours  of,   for  female  employes,  penalty  for  violation  of 1011 

For  minor,  in  telegraph,  etc.,  office 12996-1 

Juvenile  court,  child  to  be  conducted  to,  when 6246 

IJen   for,  mechanics 8308  to  8346 

On  highway,  on  railroads 8348 

Messengers,  night  service 12996-1 

Railroad  employes.     (See  Railroads) 576  to  578,  9007,  9006 

Regulation  of,  as  to  minors 6246,  12993 

r.abor  Day — 

Neftoliable  in'itruments,  holiday  as  to 8301 

s  aid  to  navigation;  penalty..      12637 

Light,  heat  and  power  purposes,  for 3618 

Natural  i^s  and  oil  land,  leases  acid  license  of,  recording  and 

cancellation     8518 

Sale   or   lease   of  by   municipalitv.      (See   Property;   Municipal 

Corporations)     3698,  3713 

Right  nf  way,  land  covered  by,  not  taxed  to  owner 8821 

Landitig — 

Appropriation  of  property  for 8677 

Bonds  for  3939 

Municipal  corporation,  power  of,  to  construct  and  maintain 360^1 

Regulations  of,  in  cities  and  villages 3640,  3641 

As  aid  to  naviftation.  maliciously  injuring,  etc.;  penalty 12637 


:,  stealing;  penalty '. 

Lateral  Railroads,     (See  Railroads  and  Railroad  Companies.). 

Rules  of,  applicable  to  bill  of  lading,  statute 

Secretary  of  slate,  distribution  of  copies  of,  by 

Stock  certificates,  rules  of  concerning,  to  control,  when.. 


Municipal  corporations — 

Approval  of  ' 3699 

Mav  lease  railway  tracks,  etc..  upon  pier 3699-1 

Ordinance  for   8699 

Power  to  lease,  ptc 369(1 

Railroad  depot,  for 3700  to  3709 

Natural   gas   and   oil   lands,   lease   of,   record   and   cancellation 

of  8518 

Public  utility,  authorised,  when "  614-60          ■ 

Lv:,.c...TLi00gle 


INDEX  919 

Lease — Concluded.  section. 

Railroad  company,  lease  by  one,  of  road  to  another -  - 8807 

Rent  of,  must  equal  year's  earnings 8i'09 

Void,  if  without  security P813 

Legal  Holidays.     {See  Holidays) 8301 

Railroads,  lessee  of,  can  enter  into  same  agreement  as  les.wr 9053 

Lettuce,  Wild- 
Destruction  of 7149 

Stock  cenificate.  upon 867,1-1.1 

Levy  of  Execution — 

Negoliable  bill  of  lading  outstanding 8993-23 

Levying  Taxes — 

Bonds,  given  for  railroad  subscription,  levy  to  pay 5650 

Money  borrowed  for  certain  improvements,  when  for 8939 

Subscription  to  railway,  to  take  up  bonds  issued  for 5M0 

Liability — 

Bill  of  lading,  endorser  of 8903-34  et  seq. 

Liabilty.  Employers'.     (See  Railroads  and  iRailroad  Companies.) 

Railroad    900j  to  9018 

Natural  gas  and  oil  lands,  record  and  cancellation  of  licenses  of,  8518 

Assessments  of — 

Lighting  bridge  or  railroad,  for 3768,  3767 

Bonds  of  corporation,  lien  of,  not  impaired  l^  change  or  sub- 

stilulion    8708 

Common  carrier,  lien  of 8993-85 

Copies  of  notice,  sale.-i  bill,  etc.,  to  be  kept  by 8372 

Notice  to  owner  on  receipt  of  freight 8365 

Service   of,  how 8365 

Within  what  time 8365 

Penalty  for  neTr'cct  of  certain  provisions 8375 

Peri.shable  articles,  safe  of.  without  notice 8373 

Register  of  freight  to  be  kept  by 8366 

Sale  of  freight,  when  and  how 8367 

Copies  of  notice,  sale  hill,  etc..  to  be  kept 8.172 

Notice  of  sale,  posting  and  publishing 8.168 

Perishable  articles,  sale  of 8373 

Proceeds,   disposition   of 8369 

Proof  of  ownership  of 8369 

Unclaimed,  goes  to  state 8369 

Storage  bv,  and  lien  therefor 8371 

Time  within  which  property  may  be  claimed 8374 

Has  and  oil  well,  expense  of  pluming  and  filling 6314 

Loss  of,  in  sole 8436 

Mechanics^ 

Priority  8345 

Roads,  ditches,  sewers,  etc..  lien  on,  obtained  how 8376 

■Railroad  Sub- Con  tractor's  Lien — 

Action  to  enforce ;  joinder  of  parlies 8548 

Within  forty  days 8350 

Aggregate  not  to  exceed  constniclion  price 8351 

Boarding-house  keepers    B34B 

Gaims,  objections  to,  held  waived  when 
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Lien — ConcI  uded. 

SECTION. 

Contracts  as  to 8344 

Defined    8346 

Disputed   claims,   adjustment  and  arbitration 8350 

Duration    8346        • 

Limitation  on  amount 8351 

Notice  of  time  of  payment 8349 

By  publication   8349 

Obtained,  how    8346 

Person  who  may  take  8351 

Priority  among  liens 8345,  8348 

Priority  of  claims 8344 

Waived,  how  8347 

Negotiable  warehouse  receipt,  issue  of,  defeats  lien,  when 8505 

Penalty  for  violation  of  statute  concerning  oil  and  gas  wells..  6319 

Public  works,  lien  upon 8376  to  8380 

Railroad,  mortgages,  inferior  to  what  hens 9086,  9086 

Such  superior  liens,  enforced,  how 9087 

Certified  copy  of  notice  to  be  served  on  officer  sell- 
ing road  9087 

Judjferaent  on  lien,  proceedings 9087 

Notice,  filing,  contents 9087 

Officer  selling  out.  duties   9087 

Sale  of  road';  court  to  retain  amount  of  lien *9088 

Railroads,  street  railroads,  turnpikes,  canals,  public  works,  etc.. 

Defined  upon  what -. 8376 

Engineer  to  make  estimates,  etc 8380 

Penalty   for  making  false 13181 

Filing   with    recorder 8378 

Holding  road  to  the  exclusion  of  the  company 8377 

Injunction  against  operating  road 8379 

Bond,  to  "obtain 8379 

Approval  of  8379 

Itemized  statement,  sworn  to 8378 

Obtained,  how 8378 

Persons   having    8376 

Priority  among  , ,  8878 

Time  within  which  to  perfect 8378 

Receiver  of  railroad,  what  is  a  lien  on  funds  in  his  hands 9066 

Release  of,  ordered  entered  of  record  by  the  court 8562 

Seller,  lien  of,   tor  unpaid  purchase  price 8433  to  8436 

Seller's,  as  against  bona  fide  holder  of  bill  of  lading 8993-41 

Stock  certificate,  must  appear  on  face  of 8673-16 

Water-craft,  Hen  against 12088 

Lien  Law.    (See  Lien) 8808  to  8380 

Lienholder — 

Bill  of  lading,  rights  of ■...  8993-42 

Light- 
Putting  up  false,  to  injure  vessel ;  penalty 12638 

Light  Company.     (See  Electric  Light  Company;  Gas  Company) 9320etseq. 

Light,  Heat  and  Power- 
Contract,  county  commissioners 2431t-I 

Light-House — 

Injuring,  etc. ;  penalty 12637 

Lighting.     (See  Electric  Light ;  Gas ;  Gas  Works,  etc.)— 

Bridges,  railway,  etc 75fll 

Assessment,  etc.,  for VtCS,  8767 
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Lighting—  Concluded. 


SECTIOM. 

tiieipality 3762  to  3767 


.5  of  requirements  for 3784 

Proceedings  on  failure 3765 

Municipal — 

Bonds  for 3939 

Contracts  for  3809,  3994 

Plants  for— 

Appropriation  of  3990 

Of  property  for 3677 

Control  and  management  of,  in  cities 4326 

Electric  light— 

Election  or  purchase  of 3990 

Pipes,  laying  beyond  municipal  limits 4000 

Power  to  establish,  maintain,  etc 8618 

To  purchase 3990 

Purchase  of  private 8990 

Passenger  cars  8934,  8935 

Power  to  provide,  etc-  - 3618,  3629 

Regulation  of  price 3982 

Selling  gas — 

To  outsiders  and  institutions 3992 

To  villages 3991 

Township,  certain  streets,  in 3428  to  3440 

Lighting  Bonds.     (See  Lighting) 3939 

Limestone — 

Freight  rate  for 8980 

Limitation — 

Appropriation   of   properly   by   municipiilities 3677 

Expenditure  of  public  service  commission,  upon 614-88 

Railroad  company,  limit  of  rate  of  interest  paid  by 8802 

Limitation  of  Actions — 

Liability  of  stockholders 86S8 

Railroad,    liable  for  damages   from  change  of  route  for  six 

months 8752 

Railroad  route,  limitation  of  action  for  damages  for,  change  of.  8753 

Stockholder's  liability   8688 

Lineman — 

Pass,  may  he  issued  10,  by  railroad,  when 616 

Live  Stock  Chute — 

Distance  from  railroad  track  12552 

Liability  of  carrier  in  case  of 8993-22 

Removal  of,  in  case  of  railroad  property 12561 

Locomotive — 

Certificate  of  inspection 8965-7 

Climbing  upon,  etc. ;  penalty 12543 

Construction  of  locomotive  boiler 8965-2 

Displacing,  injurinK,  interfering  with,  etc.;  penalty 12560 

Headlight,  required  to  be  upon - . . .  8945-1  et  seq. 

Inspection  of  boiler  of 8965-1  et  seq. 

Inspector  of  locomotive  boilers,  appointment  of,  by  Public  Ser- 
vice Commission 8965-6 

Inspectors,  qualifications  of 8965-4 

Malicious  use  of  materials  to  injure;  penalty 
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Locomotive — Concluded.  SBcnON. 

Penalty  for  violation  of  statute 8965-8 

Permitting  to  remain  upon  public  road;  penalty 7472 

Public  service  commission,  duty  to  enforce  inspection  of  boilers 

of  locomotive  engines 8965-9 

Rules  and  regulations  for  inspection  and  test 8965-4 

Safety  devices  for.. 8949  to  8962 

Penalty  for  neglect  to  supply 12558,  12662 

Shooting  or  throwing  at;  penalty 12497 

Steam  boiler  or  locomotive,  inspection  of 8966-1  et  seq. 

Time  at  which  act  takes  effect 8966-10 

Locomotive  Engineer.     (See  Railroad) — 

Violation  of  duty  by,  as  to 'railroad  crossing..; 12160 

Lost- 
Certificate  of  incorporation ,  how  replaced 8734 

Of  stock,  proof,  reissue. 8677  to  8684 

M 
Machine  Shops — 

Railroad  may  construct  and  maintain 8745 

Mail- 
order of  public  service  commission  may  be  made  by 614-71 

Telegraph  company  must  send  messages  by,  when 9185 

UnttPfi  Slates,  municipal  corporation  to  grant  subway  in  street 

for  , 3645-1 

Mail  Crane — 

Permitting  within  certain  distance  of  railroad 12652 

Mail  Stages — 

Venue  of  actions  against  owner  "or  lessee  of  line  of 11278 

Malice— 

F.lement  of  crime — 

Arson,   etc 12438 

Manager— 

Of  public  utilitv   false  statement  by,   to  secure  issue  of  stock, 

etc 614-57 

Manaeintr  Aeent — 

Served  for  corporation,  may  be 11288 

Mandamus — 

Lies  for  violation  of  order  of  public  service  commission 614-W 

Railroad  commission,  obedience  to,  enforced  by 583 

Manufacturing  Corporation — 

Directors,  number  changed,  how 8665 

Master- 
Railroad,   mortijaged.  to  sell 9091 

.Served   for  river  transportation  company,  when 10288 

Materials- 
Furnished  contractors  of  railroads,  lien  for 8948 

Mechanics'   lien   for 8308  et  seq. 

Maximum  Charge — 

Not   forbidden,   when 814-17 

Mayor — 

Jurisdiction  of — 

Over  railroad  forming  boundary 4680 

Dir„tiz..bvG00gle 


Measurement — 

Public  Service  Commission- 
May  test  appliances  for  measurement 

To   provide   for 

Memoranda— 

Of  Public  Service  Commission,  public  to  have  a 
Tax  commission  to  have  rights  to  inspect 


of  , 


. .8365  to  8375 


Corporations,   private    9025  to  9053 

Public  utilities,  when  and  how,  of 614-60etseq. 

.  Telephone   companies,   of 614-61  et  seq. 

To  be  void,  without  consent  of  Public  Service  Commission 614-62 


Mes 


age.     (See  Dispatch.) 

Divulging  or  delay  of  telephone  mi 

Penalty    for    delaying,    divulging   i 

message    

For   forging   receipt 


•isenger  or  signal  company — 

Kxcise  tax  charged  on  gross  receipt.^  of 

Defined    614-2, 

Hours  of  labor  of  minor  for 

Mortgage  of,  record 

Payment   of   excise    tax    upon,    not    substitute    for   tax    upon 

property  '. 

Public  utility  included  in 

Taxation  of. 5416  el  seq.,  5470  et  s( 


5483 
5416 
12996-1 


5490 
5415 
5475 


Sale  of  scrap  metal,  etc.,  of  railroad 9019  to  9024 

Meter.     (See  Gas  Company) — 

Electric,  testing   3988 

Rental,  etc.,  of 3982 

Gas  Meter — 

Inspection  of  3988,  9327,  9329.  93.32 

Penalty  for  making  or  using  false 13127 

Rent  of,  power  to  regulate 3983 

Stamped,  must  be 9827 

Tested,  how 9327 

Public  Service  Commission  to  prescribe  concerning 614-8 

Testing  of,  gas  and  water  meters 9329 

Meter  Prover — 

Gas  company  must  provide 9388 

Tested  by,  gas  meter  must  be- 9327,  9338 


District  inspector- 
Powers  and  duties  of 

Drilling,  oil  or  gas  well,  permission  for. . 
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Mine— Concluded.  section. 

Elevator  well- 
Abandonment  of 973 

Excavation  of  mine,  casing  to  be  provided  on  penetra- 
tion of  973 

Location  973 

Map  973 

Notice  of  intention  to  drill 978 

Plugging,  in  case  of  abandonment 973 

Report  of  abandonment 973 

Gas  well — 

Abandonment  of 978 

EHgtrict  inspector  to  enforce  statutory  provisions 914 

Report  of  973 

Excavation  of  mine,  casing  to  be  provided  on  penetra- 
tion of  973 

Location 973 

Map  978 

Notice  of  intention  to  drill 973 

Permission  to  drill 914 

Plugging,  in  case  of  abandonment 973 

Report  of  abandonment 973 

General  duties  of  inspector 914 

Oil  well- 
Abandonment  of 978 

District  inspector  to  enforce  statutory  provisions 914 

Report  of 973 

Excavation  of  mine,  casing  to  be  provided  on  penetra- 
tion of  : 973 

Location  973 

Map  978 

Notice  of  intention  to  drill 97B 

Permission  to  drill ■ 914 

Plugging,  in  case  of  abandonment 973 

Report  of  abandonment." 973 

Test  well- 
Abandonment  of   ■ 973 

Excavation  of  mine,  casing  to  be  provided  on  penetra- 
tion of  978 

Location   978 

Map 973 

Notice  of  intention  to  drill 973 

Plugging,  in  case  of  abandonment 978 

Report  of  abandonment 978 

Well,  gas  or  oil.  permission  lo  drill 914 

Well,  oil  Qr  gas — 

Abandonment  of 973 

District  inspector  to  enforce  statutory  provisions 914 

Excavation  of  mine,  casing  to  be  provided  on  penetra- 
tion of  ■ 973 

Location  973 

Map  973 

Notice  of  intention  to  drill 973 

Plugging,  in  case  of  abandonment 978 

Report  of  abandonment 978 

Mtninit  Company,  and  Certain  Manufacturing  Companies- 
Railroad — 

Build,  may   10141 

Take  stock  in,  when  and  how,  may 10188 

Labor  of,   regulated 6246,  12993  to  13007 

Minority  Representation,     (See  Corporations) — 

In  private  corporations 863S 
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Mistake—  SECTION. 

Bill  of  lading,  effect  ot 8993-87 

Stock  certificate,  endorsement  of,  by 867S-6,  8673-7 

Money  Orders- 
Statute  concerning  transportation  agent  not  applicable  to  issu- 
ing, when 29S 

Monopoly — 

Not  permitted  to  gas  company 3989 

Mortgage — 

Bill  of  lading,  effect  of,  upon.    (See  Bill  of  Lading) 

Common  carrier  company,  of 10170 

Directors  of  railroad  may  sell,  when 8797 

Dissolution  of  corporation,  mortgage  pending  action  for,  void.      11948 

Interurban  railroad,  power  of,  to  give 9121-1 

Loan  upon,  by  street  and  interurban  railways 91S1-1 

Penalty  for  transferring  bill  of  lading  to  goods  covered  by 

mortgage  8993-M 

Railroad,  of.  covers  line  as  changed.    (See  Railroad  Companies)  8749 

Railroad,  ot,  made,  when  and  how 8793  to  8795,  8799,  8800 

Lien  of 8796 

Recorded,  where   8796 

Record  of   8542 

In  case  of  certain  companies 8706 

Given  by  union  depot  company 9169 

Street  railroad,  power  of,  to  give 9121-1 

Union  Depot  Company,  record  of  mortgage  of 9169 

Union  electric  depot  company 9169-5 

Mortgagees.     (See  Mortgage)  — 

Rill  of  lading,  does  not  warrant 899i-36 

Right  of   8993-42 

Certificate  of  stock,  not  guarantor 8673-12 

Railroad  may  do,  what,  in  proceedings  to  sell 9092  to  90P8 

Motormen — 

Screen  for 12788 

Municipal  Corporation — 

Appropriation  of  property^ 

Electric  light  or  gas  company,  municipality  may  appro- 
priate   3677,  3990 

Electric  light  plants,  ot 3990 

Gas  works,  conduits,  reservoirs,  etc..  tor 4000 

Appropriation  of  by  municipality 3990 

Property  which  may  be  appropriated — 

Electric  light  plants ■  - 3990 

Gas  works   3990 

Purposes   tor  which   authoriied — 

Aqueducts,  for  - 3677 

Bridges,  viaducts,  etc 3677 

Dams,  appropriation  of  property   for 3677 

Gas  works,  conduits,  poles,  etc.,  for 3995 

Limitation  on  ,..3996,  8997 

Outside  corporate  limits 4000 

Levees,  wharves  and  landings 3677 

Limitation   on — 

Gas  works,  conduits,  poles,  etc.,  for 3995 

Railroad  L-rossings  3677 

Railroads,  etc 8769 

Water  works 3677 

Railroad  crossings,  of 3677 

Water    c^ur^ics    3377 

Water    works    .■ 3677 
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Municipal  Corporation — Continued.                                                                    taCnfUK. 
Contracts — 
Certificate- 
When   certificate  not  required 3809 

Garbage  contracts   3809 

Lighting  contracts   3800 

Leasing  electric  light  plant 3809 

Solictor  oE  village,  employment  of 3809 

Sirtei  improvement  contract  for  more  than  a  year 3809 

Waterworks  plant,  lease  of 3809 

Electric  light  plant,  for  leasing  of 3809 

Garbage   disposal,    tor 3809 

Gas   for,   power   to   make 3618-1 

Gas  works,  with  owners  of.  limitation 3989 

Lighting  of  streets,  etc..   for 3809,  3990,  3994 

Viaducts,  for  8748 

Village    solicitor,    fur 3809 

Water  supply  for  fire  purposes,  etc 3809 

Leasing  of   3809 

Council — 

Agreement  upon  use  of  properly  appropriated  tor  elevated 

railroad    8768 

Bonds- 
May  issue  for  enumerated  purposes 3939 

Refunding,  my'  issue 3918 

Compensation  of  officers — 

Gas  inspector    3988 

Contracts,  powers  and  duties  as  to— 

For  lightiiiK  of  streets,  may  make 3809 

For  water  supply,  may  make 3809 

For  garbage  disposal,  mav  make 3809 

Electric  light  plants,  may  erect 3990 

Gas  works,  private,  duties  as  to 3989 

Interiirban  railroads,  franchise  for.  as  to 3778,  3780 

Lighting  companies,  powers  and  duties  as  to 3982  to  3987 

Lighting  of  bridges   and   railroads,   duties  as  to 3762  to  376' 

Natural  gas — 

May   provide   for   supply  of 3992,  3994 

Steam  railroads,  may  reRulate  speed  of 3781 

.Street  railroads,  duties  as  to— 

Extension   of   tracks 3777 

Franchise  for    3768  lo  3775 

Pavinir  between  rails 3776 

Streets  and  public  places — 

Gas  pipes  in,  may  provide  for 8993 

Lighting  of   3809 

Viaducts- 
Construction  of,  duties  as  to .'.,..  3742 

Water  companies,  dutie,?  as  to 3982 

Waterworks — 

House  connections,  limitation  on   requirements 3981 

Elections — 

Submission  of  questions  as  lo — 

Contract  for  water  supply 3981 

Sale  of  land  for  railroad  depot 3701,  3702 

Gas  pipes  in   highways,  assessments  against 3993 

Street  railways,  consents  to  construciion 3770 

Trains,  operspeed  of,  to  collect  penalty  of 8781 

.■\queducts — 

Appropriation  of  property  for 3677 

Anifieial  gas.   power  to  purchase 3618-1 

Boilers,  steam,  power  to  regulate 3650 

Boulevards — 

.Appropriation  of  property  for 3ff77 

Bonds   for    3939 
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SBCnON. 
Bridges- 
Appropriation  of  property  for 3677 

Assessment  of  for  lighting 3763  to  3T6T 

Bonds  for  building 3939 

Height  of,  at  railroad  crossings 8887 

Lighting  of    3672 

Assessment  tor  3766,  3767 

Viaducts,  bonds  for 3742  to  3744 

Canals.     (See  Public  Works)— 

Approprialion  of  property,   for 3677 

Construct,  etc..  power  to 3677 

Cities- 
Underground  wires   9197,  919fl,  12615 

Electric  lighting.     (See   Electric   Lighting! 3618,  3932  et  so 

Electricitv.  sale  of.   aiithoriied 3618 

Elevated  railroad,  appropriation  of  property  for 8767  to  8771 

Grant   of   franchise   to '. 9142  to  9149 

IjDngiludinal  occupancy  of  streets  forbidden 8766 

Franchises  granted  bv — 

Gas  works,  for 3989 

Heating  and  power  purposes,  for 3644 

Inteniftan  railroads,  for 3778  to  3780 

Movable  and  rolling  road 3645 

Street   railways,    tor 3768  to  3777 

Garbage,  appropriation  of  property  for  dispo'-a!  plant 3677 

Bonds   for   disposal  of 3939 

Gas.     (See  Gas :  Gas  Company :  Natural  Gas  and  Oil)  .3982  to  4000 

Gas  works..    (See  Ga-;   Works) 3982  to  4000 

Grade  crossings,  aholishment 8874.  887S 

Hearing,  upon  complaint  of  public  service  commisoion   ...  614-44 

Heat  and  power,     (Sec  Heat  and  Piwerl 3618 

Improvements.  Public — 

Bonds    for.     (See   Bnnd  =  "l 3939 

Interurban  railroads  in.     (See  Street  Railroad) 3778  to  3780 

Lighting.     (See  Gas;  Gas  VVorks:  Electric  Li.ght) — 

Bridges,  railway,  etc 3762  to  3767 

Assessment,    etc.    for 3766,3757 

Manner  of  . , , ._ 3763 

Notice   of    requirement    for 3764 

Proceedings   on    failure 3766 

Contracts  for   3809.  3994 

Plant  for.  Lighting- 
Appropriation  of 3990 

Of  propertv   for 3677 

Control  and  manaTcment  of.  in  cities 4326 

In  villages    4357 

Electric  Light — 

Erection  or  purchase  of 3990 

Pipes,  laying  beyond   municipal  limits 4000 

Power  to  purchase , . , ' 3990 

Purchase    of    private 399f> 

Remilation  of  price 3982 

Sellimc  gas — 

To  outsiders  and  institutions 3992 

To  villages  3991 

Water  power  for 399.^  to  3998 

Municipal   code,    section   7,   amended,   enumerating  power 

of  municipalities    3615 

Property  of- 

Power  10  acquire  bv  purchase,  gift  or  appropriation. .         3615 

Contract,  how  matic 3699 

Ordinance    for    3699 

Passenger   station    3700.  3702 

Power    3R98 

Real  estate  3699 
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sEcnoH. 

ProsecHtion,  criminal,  for  nuisance 3650 

Railroads  in. ^  (See  Railroad)— 

Appropriation  of  property  of 3677 

Lighting  of    8763  to  3767 

Owned     by     municipality,     appropriation,     etc.,     o( 

properlv  for  adjuncts  of 8753,  8760 

Quarantine  fesulations  as  to 4425.  4445,  4447 

Regulations  of  speed 3781 

Stations  sale  of  municipal  property  for 3700,  3702 

Street   railway  crossing   regulations 8775 

When  forms  boundary,  jurisdiction 4543,4560 

Railway  grants,  regulation  of 0106  et  seq. 

Referendum,  as  applied  to  street  railway  franchises 3772  to  3774 

Sewage  disposal  of^ 

Appropriation  of  property  for - 3677 

Bonds  for  3039 

Street  railroads  in  {See  Street  Railroad) 8643,  3768  to  3777 

Power  brakes 9149-1,  9149-2 

Underground  railroads  9H2 

Underground  wires   9197,  9198,  12645 

Viaducts- 
Appropriation  of  property  for -  - 8677 

Bonds  for  3742,  3939 

Contracts  for  improvement  of 3743 

Power  of  city  or  village  as  to 3742  to  3744 

Waterworks  (See  Waterworks) 8619,  3682 

Wharves  and  docks — 

Appropriation  of  property  for 3677 

Power  of  council  to  establish,   regulate 3640 

Mayor- 
Bond,  municipal,  signing 3919 

Officers- 
Appointment  of — 

Inspector  of  gas 3988 

Gas.  inspector  of 3988 

Ordinances  and  resolutions — 

Contract  to  be  approved  by,  when 8699 

Deed  or  gift  to  carry  out  provisions  of 3615 

Gas- 
Inspector  of.  appointed  by 3988 

Monopoly  not  to  be  allowed 3988 

Pipes  in  highway   tor 3993 

Railroads,  regulation  of  speed  by 3781 

Street  railroad  franchise 3768  to  3771 

Election  on  (jiiestions  for 3773 

Street  railway  company,  by 3749 

Powers — 

Abatement  of  nuisance 3660 

Additions  or  extensions  to  plant  of  public  utility  may  be 

required  by   - 614-Sl 

Appropriation   of  property ; 3677 

Artificial  gas.  power  to  purchase 3618-1 

Rill  hoards,  to  nrovide  against  insecure 3637 

To  regulate  erection   of 3S37 

Condemnations,   to   acquire   property  by 3677 

Conductors,  to  require  the  emptovment  of,  on  street  cars..  3643 

Conduits,  to  grant  use  of  streets'  to  lay 3644 

To  grant  in  streets,  for  United  States  mail 864^-1 

Consent,  ns  to  electric  lightitig 9193 

Contract  tor  gas.   power  to  make 3618-1 

Criminal  prosecution  for  nuisance 3650 

Deed  or  will,  to  make  regulations  to  carry  out  provisions 

"f 3615 
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Dockage,  to  fix  rates  of 3640 

Docks,  public,  lo  regulate  use  of 3640,  3641 

To  construct  and  maintain 3699-1 

Donation  of  armory  site  by 3939 

Electric  equipment,  to  regulate  construction  and  repair  of.  3637 

Electric  plants,  to  regulate  construction  and  repair  of 3637 

Electric  poles,  to  regulate  erection  and  repair  of 3637 

Electric  wires,  to  regulate  construction  and  repair  of 3637 

Fences,  to  regulate  erection  of 3637 

Ferries,  exclusive    power   to   regulate   time,   manner  and 

rates  of  carriage  of 3642 

To  impose  restrictions  relative  to  the  keeping  of 3642 

To  license  3641 

Fixtures  for  heating  purposes,  to  grant  use  of  streets  to 

lay 3644 

Franchises    for  hot   water  and    steam    heating   purposes, 

Seriods  for  granting,  intervals  for  regulating 3644 
t,  to  regulate   prices   charged   for,   by   rolling   road 

companies    -  ■ 3646 

Gas,  natural  or  artificial,  to  purchase 3618-1 

Gift,  lo  acquire  property  by 3615 

Grade   crossings,   abolishment 8883 

Powers   as   to 8874 

Heating  plants,  to  erect,  maintain  and  operate 3618 

Heat,  to  acquire  lands  for 3618 

To  furnish  municipality  and  inhabitants  with 3618 

Hot  water,  to  grant  use  of  streets  for  pipes  for ,.  3644 

Inclined  movable  roads,  lo  use  or  grant  use  of  streets  for.  3645 

Landings,  public,  to  regulate 3640 

To  construct  and  maintain 3699-1 

To  regulate  use  of 3641 

To  fix  rates  of 3640 

I^nds,  to  acquire  for  light,  heat  and  power  purposes 3618 

Railway  tracks,  etc.,  upon  pier 3699-1 

Of  ferries,  revocation  of 3642 

To  fix  amount  of,  as  council  deems  proper 3670 

Lighting  plants,  to  establish  and  maintain  and  operate 3618 

To   furnish  municipality  and   inhabitants  with 3618 

To  acquire  lands   for 3618 

Mail,  United  States,  to  grant  subways  in  street  for 3645-1 

Manholes,  to  grant  use  of  streets  lo  lay 3644 

Manicure,    license    for 3670 

Natural  gas,  power  to  purchase -  - 3618-1 

Outside  municipal  limits,  to  acquire  lands   for  light,  heat 


ind    power  plants.. 
ties  for    ■  '  ■■ 


Penalties  for  violation  of  ordinance  prohibiting  unlicensed 

ferries    3642 

Piers,  public,  to  regulate 3640 

To  construct  and  maintain 3699-1 

Power  plants,  lo  erect,  maintain  and  operate 3618 

Power,  to  acquire  lands   for 3618 

To  furnish  muncipality  and  inhabitants  with 3618 

Prices,   to   regulate   at   mtervals,  charged   by  grantees   for   heat 

and   power 3644 

Property,  hold,  manage  and  control 3615 

To  sell  or  lease 3698 

Prosecution,  criminal,  for  nuisance..-'. 3650 

Public  utility,  power  to  fix  rate  of 614-44 

Punishment  for  violation  of  ordinance  prohibiting  unlicensed 

ferries    3642 

Purchase  of  gas   for  light,  etc 3618-1 

Railway  tracks,    municipal   corporation   may   construct   for   use 

of  pier,  etc 3699-1 

69    B.  OP  P.  s. 
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Rate  lilted  by,  for  public  utility,  not  to  be  suspended  by  appeal 

to  public  service  commission 614-45 

To  be  modified  by  public  service  commission  if  unreason- 
able   814-46 

Smoke,  to  regulate  and  compel  the  consumption  of 3650 

Steam  boilers,  power  to  regulate 3650 

Street  cars,  to  require  the  employment  of  conductors  on 3643 

Street  cars,  to  regulate  the  speed  of 3632 

Streets,   alleys,   etc. — 

To  grant  use  of  subways  in.  for  United  States  mail 3645-1 

Submerged  land,  municipal  corporation  may  construct  pier,  etc., 

on    3699-1 

Subways,  construction  of,  by 3939-1,9143,9143-1 

To  grant  in  streets  for  United  States  mall 8646-1 

United  States  mail,  to  grant  subway  in  streets  for 364S-1 

Water-course— 

To  construct  and  repair  retaining  tot 3870-1 

Water  pipes,  to  construct  for  water  supply 8919 

Water  rents,  to  apply  to  water  works  purposes 8619 

Water  supply,  to  provide  for  and  protect 8619 

To  prevent  pollution  of " 3619 

Water,  to  prevent  waste   of 3619 

To  provide  for  supply  of 3619 

Water  works,  to  construct  for  water  supply 3619 

Wells,  to  construct  for  water  supply S919 

Wharfs,  to  construct  and  maintain 3699-1 

Wharfage,  to  fix  rates  of 3640 

Wharves,  public,  to  rectulale 3640 

Whistles,  steam,  to  regulate  and  prohibit  the  use  of 8650 

Streets,  alleys,  etc — 

Appropriation  of  property  for 3677 

,  To  extend  across  railroad  tracks 3877 

Elevated    railroads    in 9142  to  9143-1 

Gas  company,  occupancy  by,  when 3984,  3985 

Heat  ana  power  companies,  use  of,  by 3644 

Inclined  movable  roads,   nse  of  by 3645 

Opening,  establishing,  etc. — 

Appropriation   of  property   for 3677 

Bond  for,  by  interested  persons 3894 

Penalty   for   failure   of   street   railway   to   pay  cost   of   sprink- 
ling    3750 

Sprinkling,  sweeping,  etc. — 

Penalty  afjainst  railway  company  for  failure  to  sprinkle..  3750 
Street  Railway — 

Municipality  may  require  right  of  way 8750 

To  pay  share  of  cost 3748 

Penally    3750 

Street  railways  in.  along,  etc 3768,  8777 

Extension,  franchise  for 3777 

Franchises  for,  duration  of 3771 

Establishment  of   route 3770 

Limitation  as   to 8771 

Grade  of  street,  provisions  as  to 3775 

Proceedings    to    establish 3789 

Street  sprinkling,  share  of  cost  of 3741' 

Terms   and   conditions 3788 

Vole  on   franchise 8774 

Subways  in  9143-1.  to  9143-8 

To  grant  use  of  subways  in  for  United  States  mail 3645-1 

Union  depot  company,  grant  of  right  in  street  to 9163 

United  States  mail,  to  grant  subway  in  street  for 3S4S-1 

Union  electric  depot  companv  may  receive  grant  of  easement 

in   streets,  etc 9169-3 

Viaducts  over,  construction  and  repair ,,3742.3748 
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Corporation.     (See  Corporal  ions) — 

Begins  and  ends,  how 8®6 

Change  of  by  amendment  of  articles 8719 

Duplicate  forbidden    8528 

Naptha— 

Not  to  be  used  to  light  railroad  cars 8834 

Penalty    89»5 

Narrow-Gauge  Road — 

Authority  to  borrow  money  to  complete  road 879S,  8800 

Natural  Gas  Company^ 

Definition    814-fi,  5416 

Excise  tax  charged  on  gross  receipts  of 6483 

Meters,  rental,  etc.,  of 3982 

Parent  of  excise  tax  not  substitute  for  tax  upon  property. . . .        5490 

Price  of  gas  furnished,  regulated  by  council / 3982 

Public  utility,  included  in 6415 

Taxation  of  5416,  5470,  5475  et  i«q. 

Transportation  company,  natural  gas 10126  to  10134 

Natural  Gas  and  Oil- 
Abandoned  wells,  filling  of 6312 

Manner  of,  prescribed 6312 

Abandonment  of   973 

District  inspector  of   mines   to    enforce   statutory  provi- 
sions    9W 

Action,  on  failure  to  comply 6313 

Costs  and  expenses 6314 

Casing  and  sealing  of 973,  6311  tt  se^. 

Plugging  of  well 973,  6312 

Chief  Inspector  of  mines,  permission  to  drill  on  coal  lands 914 

I>aniages  for  failure  to  plug  well  properly 6318 

Escape  of  natural  gas.     (See  infra.     Waste  of). 

Excavation  of  mine,  casing  to  be  provided  on  penetration  of..  973 

lixpense  of  filling 6314 

Incasing  of  gas  and  oil  wells,  duty 8311 

Penalty    6319 

Leases,  etc.,  of  lands  containing 8518  to  8520 

Lien,  mechanics'  upon  well 8308  to  8342,  13180 

LigUng  and  fuel  for  municipalities 3991 

LigM,  use  of  by  consumer 6318 

By  owner  of  well 6318 

Location  near  opening  of  mine 973 

Map  of  well  on  coal  land 973 

Municipalities  have   authority  beyond  limits  as  to   wells  and 

pipes,  for    4000 

May  issue  >onds  to  improve  works 3933,  3938 

May  appropriate  property  tor 3677 

Power  of,  to  purchase.. 3618-1 

Notice  of  intention  to  abandon ■. 973,  6319-1 

Notice  of  intention  to  drill  on  coal  land 973 

Penalty  for  tampering  with  pipes  or  apparatus 12512 

Plug^ttg  abandoned  well 978,  6312 

Penalties    976,  6319 

Report   of   abandonment 973 

Report  of  intention  to  drill 97.1 

Township  may  levy  tax  for  drilling  gas  well.. 


Value  of  realty,  change  of,  caused  by 6S63 

Wa«c  of  natural  gas,  prevention  of 6315,  6316 

Penalties    6319 
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Natural  Gas  and  Oil — Concluded.  section. 

Wells,  regulation  of :...6311  to  6319 

Marting  of    914,  973 

Natural  Gas  Plant.     (See  Natural  Gas,  etc,)— 

Municipal  corporation,  belonging  to 3992,  3993 

Natural  Gas  Transportation  Company.     (See  Pipe  Line  Company).. 

10128  to  10134 

Navigation — 

Coal  boats,  etc..  how  constructed 6323 

Interfering,  etc.,  with  aids  to ;  penalty 12637 

Ucense  to  live  or  traffic  on  a  boat 6324  to  6330,  13403 

Wharf  boat  on  the  Ohio  Co  be  kept  open 6-320 

Duty  of  keeper  of.  to  hail  boats 6321 

Penalty  for  neglect  of 6321 

Navigation  Companys  10167  to  10169 

Navigation  Improvement  Company — 

Rates  of  toll  by 10167 

Negligence — 

Bill  of  lading,  validity  of  provi.sions  in,  against  damage  caused 

Contributory,   by   railroad   employe 8955 

Contributory  negligence,   when  eontiziuance  in   the  employment 

of  railroad  company,  not 9017 

Effect   of    9018 

Fire,  caused  by  railroad,  absence  of  negligence,  not  defense, 

when    8970 

Joint  liability  of  lessor  and  lessee  of  a  railroad 8814 

Negotiable  Instruments — 

•Bills  of  lading 899-3-1  et  seq. 

Acceptance,  of  bill  by  consignor,  what  is 8993-9 

Accident,    effect    of 8993-37 

Action,    definition   of. 8993-')2 

Agent,  liability  of  carrier  for  act  of,  in  issuing 8993-32 

Bill  of  lading 8993-22 

Alteration   of   bill,    effect 8993-15 

Attachment,  while  negotiable  bill  of  lading  oiitslanding.. .  8993-23 

Bill,  definition  of   ". . . .  8993-52 

Bona  fide  holder,  rights  of 8B93-38 

As  against  seller's  lien  or  stoppage  in  transitu 8993-41 

In  case  of  fraud,  etc 899.3-37 

Bona  fide  purchaser,   liability  of  carrier  to 8993-13et  scq. 

Cancellation,  etc.,  of  bill,  liability  of  carrier  for  failure  to 

make    899.3-13  et  seq. 

Carrier,   notice   to 8993-32 

Consignee,   definition  of 8993-52 

Consignor,   definition  of 8993-52 

Construction     8.093-51 

Contents  of  bill  of  lading 8993-1.  8993-39 

Contract,  validity  of  terms  of,  in  bill  of  lading 8993-2 

Conversion,   effect   of 8993-37 

Court,  order  of,  for  delivery,  effect  of 8993-16 

Damages,   carrier   liable   for   defect   in    form   of   hill    of 

lading 8993-1 

Delivery,  bill  mav  be  negotiated  by,   when 8993-27 

Kffect  of  8993-29 

Liability  of  carrier,  in  case  of  delivery  to  wrong  per- 
son      8993-12  el  seq. 

Title,  of  carrier  as  excuse  for  failure  to  make 8993-18 

Title  in  third  person  as  excuse  for  failure  of  carrier 

to  make 8993^9  et  seq , 
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When  carrier  mav  refuse 8993-11 

When  carrier  is  bound  lo  make 8993-10  el  seq. 

Draft,  attached  tii  bill  of  lading,  presumption 8983-*0 

Ehiplicate,  to  appear  on  face  of  bill  of  lading,  when 8993-6 

Liability  of   carrier   for 8993-17 

Penalty   for  issuing,   unauthorised 8993-45 

When  bill  of  lading  shall  not  be  issued  in 8993-5 elieq. 

Duress,  effect  of 8993-37 

Endorsement,  bill  may  be   negotiated  by 8993-28 

Right  of  holder  to  compel 8993-33 

Endorsement  of  non-negotiable  hill 8993-29 

Equity,  rules  of,  applicable  to  bill  of  lading  statute 8993-50 

Execution,  while  negotiable  bill  of  lading  outstanding 8993-23 

False  bill  of  lading,  penalty  for  obtaining 8993-48  et  seq. 

Form   of   bill   of   lading 8993-1 

Fraud,   effect   of 8993-37 

Fraudulent  issue  of 8993-43  et  seq. 

Freight,  lien  of  carrier  for 8993^25  et  seq. 

Garnishment,  while  negotiable  bill  of  lading  outstanding 8993-23 

Good  faith,  definition  of.... 8993-52 

Goods,  definition   of 8993-52 

Holder- 
Definition  of  ■  ■ 8993-52 

May  negotiate  negotiable  hill,  when 8993-30 

Rights  of .'....  8993-31 

To  compel  endorsement 8993-33 

Transferred  but  not  negotiated,  rights  of 8993-32 

Implied  warranties,  in  case  of  negotiated  bill 8993-34 

Indorser  of   bill,  liability  of 8993-34  et  seq. 

Injunction,  creditor  of  holder  of  bill  of  lading  may  have 8993-24 

Interpleader,  right  of  carrier  to 899.3-19  et  seq. 

Interpretation 8993-51 

Law,  rules  of,  applicable  to  bill  of  lading  statute 8993-59 

Levy  of  execution,  while  negotiable  bill  of  lading  outstinding..  8993-23 

Liability  of  carrier,  for  duplicate 8993-17 

For  failure  to  cancel 8993-13 

Liability  of  endorser-  ■ 8993-.34  et  seq 

Lien   of  carrier 899-3-25  et  seq 

Lienholder,   rights  of 899.3-12 

Lien  of  seller,  as  against  bona  fide  holder 8993-41 

Loading,  liability  of  carrier  in  case  of 899»-22 

Loss  of  negotiable  bill,  effect  of 8993-16 

Misdescription,  liability  of  carrier  in  case  of 8993-22 

Mistake,  effect  of a993-,37 

Mortgage,  penalty  for  transferring  bill  of  lading  to  goods  cov- 
ered by  mortgage 8993-4f) 

Mortgagee,  rights  of 899.3-42 

No  warranty  by 8993-36 

Negligence,   validity   of    provisions   in   bill   of    ladings    against 

damage  caused  by 8993-2 

Negotiable,   when  bill   of   lading  is -- 8993-1,  890-3-f 

Negotiable  bill,  delivery  of 8993-27 

Endorsement  of    --.  8993-28 

Holder  may  negotiate 8993-30 

Negotiability,  not  limited,  how 8993-8 

Negotiation,  effect  of  fraud,  etc 8993-37 

Non-nettotiable,  to  appear  on  bill  of  ladinij,  when 8993-7 

When  bill   of  lading  is 8993-3 

Non-negotiable  bill,  effect  of  endorsement  of 8993-29 

Penalty    for   issuing   without   placing   words   "non-negoti- 
able" thereon 8993-49 

Notice  to  carrier 8993-32 

Notice,  provision   for,  does  not  limit  negotiability 8993-8 

Owner,   definition   of 8993-52 
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Parts,  when  bill  of  lading  shall  not  be  issued  in 8993-5  et  seq. 

Penalty,  for  violating  bill  of  lading  statute 899^-43  to  8993-49 

Person,  definition  of 8993-52 

Pledgee,  no.  warranty  by 8993-36 

Possession,  penalty  for  negotiating  bill  of  lading  for  goods  not 

in  possession  of  carrier ■  ■ 8993-47 

Purchase,   definition   of 8993-52 

Purchaser,   definition   of 8993-52 

Sale  of  goods,  when  carrier  may  make 8993-26 

Security,  holder  of  bill  for,  docs  not  warrant 8993-36 

Seller's  lien,  as  against  bona  fide  holder 8993-41 

Seta,  when  bill  of  lading  should  not  be  issued  in 8993-6  et  seq. 

Stoppage  in  transitu,  as  against  bona  tide  holder 8993-41 

Storage,   lien  of  carrier  for 8998-25  et  seq. 

Time  when  statute  takes  effect 899S-64 

Title.'in  carrier  as  excuse  for  failure  to  deliver 8993-18 

In  third   person  as   excuse   for   failure  of   carrier  to  de- 
liver    8993-19  et  set). 

Transfer  of  bill  of  lading  without,  penalty 8993-46 

To  what  statute  applicable 8993-53 

Transterree,  rights  of 8993-82 

Unauthorized  bill,  penalty  for  issuing 8993-43  et  seq. 

Value,  definition  of 8993-52 

Warranties,  in  case  of  negotiation  of  bill 8993-^ 

Negotiation — 

Bill  of  lading,  effect  of  fraud....  89ffl-37 

Negotiable  document  of  title 8407  to  8410 

Warehouse  receipts  8605 

New  Trial- 
Public   service    commission,    rehearing    before   to    be    granted, 

when    814-43 

New  Years  Day- 
Holiday,    as  to  negotiable  instruments BSOI 

Newsboys — 

Pass,  may  be  issued  lo  by  railroad,  when 616 

Non-Resident — 

Attachment  against— 

May  issue  10253.  11819 

Notice- 
Dissolution  of  corporation,  notice  of  application  tor 11941 

Garnishee,  notice  to 11761  to  11763 

Stockholders,  notice  to.  of  action  to  enforce  Tiabilitv R69.') 

Water  craft,  sale  of.  of '. ]2«W 

Miscellaneous- 
Canada  thistle,  etc.,  notice  to  owner  of  lands,  upon  which 

growing  before  being  cut 7160 

Canal,  (o  construct  retainine  wall  for 3870-2 

Carrier  to  give  notice  of  sale  of  freight ■  - . . .  8368 

Carrier  to  give  notice  to  consignee  of  receipt  of  goods..  8365 

Civil  Service  Commission,  notice  to,  of  vacancy 7690-4 

Common  carrier,  to 8993-32 

Cor  no  rations — 

Amend  articles  of,  notice  lo 8730,  8723 

Amended,   notice  that  articles  of.  has  been 8721  to  8723 

Application  for  appointment  of  election  inspectors,  in  8640 

Directors,   notice   of   first   election   of 8634,8636 

Increasing  stock,  notice   of 8698 

Meeting  to  change  or  adopt  regulations;  notice  of..  8703 
Opening  books  for  stock  subscriptions,  notice  of.  .8630,  8631 

Special  election  of,  notice  of 8647 

Stock  of,  notice  of  sale  of  unpaid 8674  to  8676     ,,-,(^|p 
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Excess  railroad  tare 8978 

Fare,  notice  of  excess 8978 

Against   railroad,    notice   of 8346  to  8351 

Sale  or  lease  of  property,  notice  of 3699,  3708 

Negotiability   of   bill   of  lading  not   limited   by   provisions 

for    8993-8 

Public  Service  Commission,  notice,  of  rehearing  before 614-43 

Railroads — 

Application  for  arbitralors,  notice  when  dissenting 
stockholder  refuses  to  sell  his  slock  on  proceed- 
ing to  aid  railroad 8812,  9036 

Change  <ff  route  of,  notice  to  be  given .    8752 

Consolidation  of,  notice  of,  meeting  for 9028 

Creditor's   meeting,   after    sale   of,    notice   of,   to   be 

published    9080 

Ditch  or  drain,  notice  to,  to  construct 8909 

Probate  judge  to  advertise  for  bids  for  constrtic- 
lion   of   ditch   or   drain,   when   corporation 

tails  to  construct 8910 

Election  of  directors  of  ronsolidated   railroad,  notice 

of    ". 903T 

Establishment    of    principal     ofRce    of,    notice     of, 

to  be  given 8744.  9043 

Judicial  sale  of.  notice  of,  to  be  given  by  publication.        9071 

Lease  and  sale  of,  notice  of 8809 

Lien,  sale  of  propertv  tinder  certain,  notice  of.  to  be 

given 9087 

Meeting  for  dissolution  of.  notice  of.  lo  be  given 8819 

Meeting  of   the    stockholders    of,   to   increase   stock, 

notice  to  be  published 8816 

Police,  notice  that  policemen  appointed  are  no  longer 
needed  to  be  filed  where  commission  of,  is  re- 
corded            9155 

Stations,  notice  at,  by,  whether  train  ts  on  schedule 

time  or  not 8924 

Tariff  of  rates  of.  to  be  published 8982 

Rescision   of.    necessary 8441 

Retaining  wall,  for  construction  of 3870-2 

Ship  canal,  to  construct  retaining  wall,  for 3870-2 

Stoppage  in  transitu,  notice  of 8439 

Water  course,  to  construct  retaining  wall  for 3870-2 

Water-craft,  notice  of  sale  of 12098 

Number — 

Corporation,  number  of  persons  to  form 8625.  8651 

Lights,  number  of,  specified  by  trustees 3434 

Railroad  company,  number  of  directors  of,  changed 8784 

Pass  may  be  issued  by  railroad  to  nurses  attending  persons  in- 
jured in  wreck 516 

Nuts- 
Removal  of.  in  case  of  railroad  property 12-^61 

o 

Oath,     Ry   Whom   Administered— 

Public    Service    Commission,    power    to    examine   officers,    etc., 

of  public  utility  under  oath 614-6 

Railroad  commission    530 

Tax  commission,  answers  to  be  made,  under I465-2fi 

To  have  power  (o  examine  under 1465-12 
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(.        —Concluded.  SECTION. 
•  By  whom  taken — 

Public    Service    Commission 490 

Public  utilily,  statement  under  oath 5421 

Railroad  commission  490 

Railroads,  etc.,  statement  under  oatti  of  officials 5421 

Secretary  of  railroad  commission 490 

Obscene  Language- 
Using  in  street  cars ;  penally 1381S 

Obstructing — 

Railroad  agents,  obstructions  by 7472 

Uability  for  7475 

Railroad,  murder  by  obstructing 12401 

Railroad,  street  or  cable,  track ;  penalty 12560 

Road,  etc.,  by   engineer;   penalty 7472 

Roads,  obstructions  in,  nemoval  of 7175 

Track  laying ;  penalties : 8825 

Offences  against  Public  Health — 

Common  carrier,  transportation  of  corpse  without  permit 12eP7 

Transportation  company,  transportation  of  corpse  without  per- 
mit      12687 

Office- 
Railroad  company  may  construct  and  maintain 8745 

OfBcer- 

Lighting,   compensation   of  officers   for 344** 

Omission  of,  deemed  act  of  public  utility,  when 614-75 

Pass  may  be  issued  to  officer  by  railroad,  when .'ii6 

Public  officer  to   furnish   information   to   Public   Service   Com- 
mission    614-77 

Public  service  corporations,  officers  of 8781  to  8792 

Public  utility  of— 

False  slafement  by.  to  secure  issue  of  stock,  etc. 
■     Violation  of  Public  Service  Commi.ssion  statute  or  orders 

of  Public  Service  Commission,  by 614-64.  614-65 

Railroad  officer — 

Acts  of,  void,  and  penalties,  when 585  to  587,  8790 

Commissioners  of  railroads  may  examine 6'*3 

.Failure  to  report;  penally   for 570 

Ineligible  to  appointment,  who  are 8789 

Refusing  to  answer  questions 609 

Telegraph  company;   prosecution   against   officer  of 611 

Telegraph  company ;   report  of  officer  of 60S 

Official  Character — 

Of  officer  taking  acknowledgment,  bow  certified 8626 

Oil.     (See  Natural  Gas  and  Oil)— 

Abandonment   of  well 97?1 

District    inspector    of    mines    to    enforce    statulorv    pro- 
visions     '. 914 

CHiief  Inspector  of  minci;,  permis-iion  to  drill  oil  wells !H4 

Excavation  of  mine,  easing  to  be  provided  on   penetration   of.  97S 

Location,  well  97,'t 

Map   of   well 97-1 

Notice  of  intention  to  drill  well 973 

PUigifing  in  case  of  abandonment 97-1 

Report    of    abandonment 97-1 

Oil  Lands- 
leases,  licenses,  etc.  of:  record  and  cancellation  of 8.118 

Maps  of  coal,  oil  and  gas  lands  required 914,  973 

&>py   filed   with   mine  inspector 97-!l 
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operator—  ssctiok. 

Telephone  message,  disclosure  or  delay  of,  penalty 13419 

Options — 

Municipal  corporation,  may  take 9615 

To  buy  or  sell,  on  grain,  etc.,  unlawful ;  penally     13068 

Order- 
Forging  order  drawn  by  railroad  company;  penalty 13068 

Public  Service  Commission,  of — 

Action  to  test  validity  of 614-69 

Disobedience  of,  remedy  in  case  of 614-67 

Penalty    614-68 

Penally   for  disobeying 614-fii 

To  take  effect,  when 614-41 

Violation  of  614-64,  614-65 

Ordinances  and  Resolutions — 

Deed  or  gift,  to  carry  out  provisions  of 3615 

Enforcement  of  municipal  powers,  by 3616 

Gas,  price  of  fixed  by 3982 

Inspector  of,  appointed  by 3988 

Monopoly  not  to  be  allowed 3988 

Pipes   in   highway   for 3993 

Gift,  etc.,  of  municipal  corporation  concerning 36tS 

Railroads,  regulation  of  speed,  by 3781 

Street  railroad  franchise 3768  to  3771 

Election  on  question  for 3773 

Extension  of  tracks,  for 3777 

Private  corporations 8623  to  8743 

Union  Electric  Depot  Company,  of 9169-1 

Ouster.     (See  Quo  Warranto.) 

Overvaluaiion. 

Of  property  of  public  utility 614-79 

Penalty  for   614-79 

Definition  in  uniform  bill  of  lading  statute 8993-52 

Mechanic's  lien  defined  as  to 83.12 

Stock  certificate,  definition  of 8673-21 

Ownership — 

Property — Not  necessary  to  application  of  public  service  com- 
mission  statute    614-74 

Warehouse  receipt  musl  stale,  if  warehouseman  interested I3I21 


P 

Package  — 

Package  carrier  company's  automatic,  power,  etc..  of .  .9192  to  9194,  12644 

Packaife  Carrier  Company  — 

What  sections  apply  to 9192 

Papers  — 

Public  service  commission,  of,  public  to  have  access  to.  when..  614-.18 
Public  utility  of,  power  of  public  service  commission  to  ex- 
amine    614-7 

Parlor  Cars.     (See  Sleeping  Car  Companies;  Taxation  and  Taxes)  — 

Taxation  of    ^ilfletseoi 

DintizooovC-iOOgle 
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Parties  to  Actions.     (See  Actions)  —  sktiOM. 

Lienholders,  railroad  sub-contractors,  etc..  joined  as  plaintiffs. .  S34S 

Stockholder's  liability,  to  action  to  enforce 8690 

Parts  — 

Bill  of  lading  should  not  be  issued  in,  when 8993-5  et  seq. 

Pass  — 

Cancelled,  etc.,  restoring;  penally 13087 

Forging,  etc.,  issued  by  railroad,  etc. ;  penalty 13086 

Furnishing  of  by  railroad,  unlawful 515  to  518 

Railroad  may  issue,  to  whom 516 

Selling  pass  which  should  have  been  cancelled;  penalty 13067 

Passage-way  — 
Cattle,  for  — 

Culvert  may  be  used  for 8921 

Under  railroad 8921 

Passenger.    (See  Railroad)  — 

Passenger  Cars.    (See  Railroads  and  Railroad  Companies)  — 

Bridge  or  apron  between,  must  have 8929 

Commissioner  to'enforce   8931 

Penalty  for  failure  to  have 8930.  8931 

Heating    apparatus    for 8932 

Lighting,    how    done 8934 

Penalty  as  to   893-5 

Passenger  Depot.    (See  Depot;  Railroads  and  Railroad  Companies) — 

Union  Depot  Company  may  be  formed  to  operate 9160 

Passenger    Station.      (See    Depot;    Railroads   and    Railroad    Com- 
panies)— 

Passenger  Trains.    (See  Railroads  and  Railroad  Companies)  — 

Must  stop  where,  and  how  long 89S2 

Train  crew  of    I2&53.  12554 

Penalty  — 

Bill  of  Lading  statute,  violation  of 8993-43  to  8993-49 

Block,  'failure  to  instaU  in  frog,  switch,  etc 9009-1 

Boiler  of  locomotive,  violation  of  statute  concerning 8965-6 

Brakes  and  couplers,  failure  to  comply  with  law  as  to 8948 

For  failure  to  use  air  or  power  brake  on  electric  car 9194-1 

Cancellaiion  of  incorporation,  etc.,  for  doing  business  after 5510 

Cummon  carrier,  penalties  against ■  8375 

Conductor  of  passenger  trains,  ajtainst. .-. 9169 

Couplers  and  brakes,  failure  to  comply  with  law  as  to 8948 

Crossing,  failure  to  install  block  in 9009-1 

Divulging  information,  for  614-11 

Engine,  failure  to  equip  with  proper  headlight 8945-3 

Ferries,  municipality  to  impose,  for  violation  of  ordinance  In 

regard   to    3642 

Freights   or   fares,   excessive;   penalty   for   charge  of,   by   rail- 
road     9002,  9003 

Frog,  failure  lo  install  block  in 9009-1 

Gas  apparatus,  penalty  for  tampering  with 9337 

Gas  meter,  penalijr  for  not  stamping  and  sealing 9827 

Gas  wells,  penalties  a;  to  failure  of  duty  as  incasing,  plug- 
ging, etc 6819 

Headlight,  failure  lo  equip  engine  with 8945-3 

Locomotive — 

Boiler  of,  violation  of  statute  concerning,... 8966-8 

Failure  to  equip  with  headliKhi 8945-3 

Orders  of  public  service  commission  for  violation  of 614hH 
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Penalty — Conelud  ed . 

Riblic  Service  Commission,  divulging  information  of 

Public  Service  Cammission  stalute,  for  violation  of.  .614-65,  6H--6 

Public  utility  liable  for  treble  damages,  when 

Railroad  company,  penalty  for  serving  as  officer  of,  in  certain 

cases    

Railroad  company,  penalties  against  

Aprons  between  passenger  cars,  as  to 

Fences,    for   not    constructing 

Freight  charges,   discrimination   in    

Heating  and  lighting  cars,  as  to  893J 

Obstructing   roads,    for 

Signals  at  crossing,  as  to 885£ 

Sign  boards  at  crossings,  as  to 

Trains,  not  stopping,  as  to 

Under  railroad  commission  act 51 

Are    cumulative    

Railroads,  against  570,  586,  587,  589,  5! 

Crossing  of  two,  as  to  

Employing  color  blind  person 

Failure  to  provide  adequate  couplers  and  brakes 

For  exceeding  speed  

Posting  time  for  trains,  for  not 

Spark   arrester,    penalty    for    not   using 

Travelers  below  bridges,  penalty  for  not  protecting  from 

falling    substances     

Subpoena,  penalty  for  refusing  to  obey   

Switch,   failure  to   install  block   in 

Telegraph   or   express   company   which    is   delinquent    for   tax, 

penalty    against    agent    of 

Telegraph  company;  penalties  as  to  dispatches 9182  to  9186, 

Telegraph  poles,  lines,  etc.,  penalty  for  injuring 

Texas  fever,  cattle  having,  penalty  for  bringing  into  this  slate.. 

Track  laying  or  operating  railroad,  penalty   for  obstrticting 

Train,  penalty  for  overspeed  of,  in  cities  or  villages 

Warehousemen,  etc.,  penalties  against 

Wharves,  docks,  etc.,  penalties  as  to 

Wreck-master,  penalty  tor  refusal  to  assist 

Wreck-master,  penalty  ^{ainst,  for  abuse  of  trust 

In  investigation  before  public  service 
In  verification  of  report  to  public  sei 
No  immunity  from  prosecution   for. 


..     niform  bill  of  lading  statute   

Injured  in  wrecks,  pass  may  be  issued  by  ra 

Personal  Liability.     (See  LJabilityl  — 

Corporations,  as  to.  (See  Cnrporalinns.l 
Partnerships,  as  to.  (See  Partnerships.) 
Trustees  of  dissolved  corporation,  liability 


Alot 

Officer  to  c 

Penalty    

Recovery  of  costs 

Trustees  to  cause  destruction,  when 
On  private  lands — 

Fees    

Owner  to  destroy 

Trustees  to  cause  destruction  of.. 


7161 
7149 
71E 
7149 
7149 

7151 
7150 
71S0 
7168 
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Petitio 


Election — 

For  bond  issue  to  aid  canals.. 

Grade  crossing  for 

Railroad,  peiition  for  sale  of,  by  r___ 

Street  railway  franchise,  petition  of  protest.. 
Telegraph  company,  petition  by,  to  appropriate  land.. 
Turnpike    company,    petition   by,    to   appropriate    roa 

bridge,  etc 


1   for  boring   for.  and   refining 10137 


Physician — 

Freight  trains,  right  to  ride  on 

Pass  may  be  issued  to  physician  by  railroads,  when 

Pier- 
Municipal   corporation,   power  of,  to   construct  and   maintain.. 
To  regulate  


Pipe  Line  Company — 

Appropriation  of  property  by...-. 39J15  to  3!t!18.  10128,  1012ft 

Definition    614-2.  5416 

Enferinjf  upon  land,  to  examine 39fl5 

Excise  tax  upon  gross  receipts  of 5487 

Inspection  of  oils  delivered  by 864 

Payment  of  excise  tax  upon,  not  substitute  for  tax  upon  prop- 
erty            5490 

Powers  of,   further 3999,  10134 

Property  may  be  taken  and  held  by , 10133 

Public  utility,  included  in 5415 

Streets,  roads,  alleys,  etc.  rights  to  use .1907,10130 

~                '                                        -  .5416  et  seq.,  54T0  et  seq.,  5475.  5487 
!•••»  oi 9320,  9326 

Platform  on  Passenger  Car- 
Height  of S986,  3937 

Protection  to  passengers  on 8929  to  8931 


;  commission.. 


PlugRing- 

Of  oil  and  gas  well;  penalty,.. 
In  case  of  abandonment,. 
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SICTION. 
Police  and  Firemen,  Free  Transportation  o( 9114 

Policemen.     (See  Police;  Police  Deparlment)— 

Passenger  conductors  have  power  of,  when    (See   under   Rail- 
road   Company)    9156  to  9159 

Railroad,  of  (See  under  Railroad) 9150  lo  9155 

Transportation  of,  free •. .". . .        (1114 

Possession- 
Negotiating  bill  of  lading  for  goods  not  in  possession  of  car- 
rier, penally  8993-47 

Post  Office,  Inspectors- 
Pass,  may  be  issued  lo  by  railroad,  when 516 

Posting — 

Excess  railroad  fare,  notice  of fWTfi 

Power  Brakes — 

Electric  car,  required  on 9H9-1 

Penalty    9149-9 

Necessity  of 8947,  8948 

Power  Cable.     (See  Electricity) - 

Power  Company — 

I^ase  of  plant  by  street  railway  company,  etc 9134 

Subway,  change  in  poles  in  case  of  construction  of 9143-1 

Unlawful  interference  with  property  of 12507 

Power  House- 
Appropriation  of  property  for,  by  municipal  corporation 3677 

Municipal  corporation  may  construct 3618 

Power  Plants- 
Appropriation  of  property  for - 3677 

Municipal  powers  as  to 361S 

Powers- 
Corporation,   in   general    8623  to  8743 

Public  Service  Commission 614-1 

Preference.     (See  Fraudulent  Convevances;    Precedence)— 

May  be  prevented  by  public  service  commission,  when 614-23 

Undue  or  unreasonable,   forbidden 614-15 

Union  electric  depot  company  may  not  make 9169-4 

Preferred   Stock.      (See  Corporations)- 

Rights  and  liabilities  of 8670,  8671 

When  it  may  be  creited  8697,  8699 

President — 

Public  uti'iiv,  'U  falsi-  statement  by.  to  secure  issue  of  stock,  etc.  614-57 

Railrond.  of ;    penalty  for  failure  to  report 670 

Telegraph   company,  report  of  president  of 605 

Presumption.     (See  Evidence)— 

Of  knowledge  of  railroad  company,  as  to  defects 9017 

Price— 

.Action   bv   public   utility  or  railroad   to   test   validity   of   order 

fixin-r    614-69 

Appeal  to  Public  Service  Commission  not  to  suspend,  when 614-45 

How   fixed    8389 

Municinalitv   to   ri'^nlate   price   charged   by   grantees   of    fran- 

chiiies  ■ 3644 

Reasonable  price,  liability,  for  necessaries 8383 

l-iabijiiy  for.  when   8389,  &390 

Dir„tiz..bvG00gle 


Price— Concluded. 

■Recovery  of,  by  buyer 

Right  of  action  for 

Seller,  rights  of,  in  case  af  failure  to  pay 8433  ti 


upai  Uttice.     [bee  Corporations;  also  the  various  kinds.; 

Consolidated  railroad  company 9043 

Railroad  company  must  establish 8744 


Principal  Office.     (See  Corporations;  also  the  various  kinds.) 

Railrc 

Printinff— 
Repoi 
Sched 

Private    Corporations.     (Si 


Reports  of  Public  Service  Commission,  of.. 
Schedule  of  rates 


3  SS60,  8914.  8915,  891»,  8921 


Procedure — 

Consolidation  or  combination  of  public  utilities,  in  case  of 114-4)0 

Public  Service  Commission,  in  manner  of  issuing  stocks,  bonds,  . 

etc.,  before  614-54 

To  obtain  authority  to  consolidate  telephone  companies 614-41 

Proceeding  in  Aid  of  Execution- 
Garnishment  against  railroad  companies. 

AfBdavit  for  order  for. . , 11761 

Assignments  in  such  cases  void 117ff7 

Attachment  against  garnishee  upon   failure  to  appear,  or  re- 
fusal to  answer 11764 

Examination  of  garnishee 11763 

Before  whom  examination  to  be  made 11763 

Requisilies  of  notice  for 11763 

To  be  reduced  to  writing 11768 

Fees  of  garnishee 11768 

Garnishee,  attachment  against,  for  failure  to  appear  or  refuial 

to  answer   1176* 

Examination  of    1176S 

Officers'  receipt  to  discharge  garnishee  from  lialn'Iity 11765 

On  refusal  of  garnishee  to  deliver  property,  plaintiff  may 

sue  garnishee  and  recover,  with  costs 11765 

To  deliver  money  and  property  to  officer 11766 

When   hound    11763 

Officer  to  sell  property 11766 

Service  of  notice  on  garnishee 11762 


ailroad  commission MS 

Property — 

Appropriation  of 3677  to  3697 

Assessed  by  board,  property,  exception,  as  to  6400 

Corporation,  of,  what  is  taxable 5418 

Excise_  tax  not  substitute  for  tax  upon  property 54II0 

Municipal  corporation,  power  of.  to  acquire  property 8016 

Offenses  pertaining  to 194OT 

Ownership  of,  not  necessary  to  spplication  of  Public  Service 

Commission  statute   6I4-T4 

Transfer  of.  in  salts flMT  to  840S 
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Protest.     (See  Negotiable  Instruments;  Notary  Public). 

Elevated  railroad   effect  of  protest  against 8770,  9148,  9149 

Railroad  directors  protest  on  record,  and  its  effect 8788.  9223 


Public- 
Hearing  cin  question  of  valuation,  to  be 

Information  in  possession  of  Public  Service  Commission  t 

open  to  

May  inspect  schedule  of  rates 


Public  Printing- 
Public   Service   Commission,   report   of 

Reports— 

What  shall  be  printed;   distribution.. 


-.12503,  12506 


Public    Service    Commission.      (See    Public    Utility;    Railroads    and 

Railroad  Companies)    487  to  614-84 

1.  Appointment,  Name,  etc. 

2.  General  Provisions. 

3.  Public  Utilities. 

4.  Railroads  and  Commerce. 

5.  Tracks. 

I,     Appoinlment,  Name,  Etc. — 

Clerks,   etc.,  appointment,  salary,   etc 494 

Compensation  of   railroad  commissioners 2250 

Conferences,  conventions,  etc.,  attendance  on 493,  500 

Counsel,    employment   of 333 

Creation   and   constitution   of 487 

Audited   and   paid,  how 499 

Commissioners,  clerks,  etc.,  entitled  to 499 

Verification    of    499 

Experts;  employment  and  compensation 494 

Inspectors — 

Appointment,  compensation,  etc 496 

Duties  and  powers. 49g 

Members  of— 

Appointment,  number,  term 487 

Disqualification   of    488 

Entire  time  to  be  given 489 

Oath  of  office 490 

Qualifications    488.  490 

Removal  of   491 

Salary    22S0 

Vacancies    492 

Name  or  title  of 487 

Name  of  railroad  commission  changed  to ,  614-1 

Office  of— 

Furnishing  and  supplies  49S 

Kept    where    498 

Organization    of    493 

Powers    614-1 

Quorum  of    493 

Railroad  Commission,  name  of.  changed  to  Public  Service 

Commission    fl|j_i 

Report  of.  annual  . . . 
Rules  and  r 


regulations  to  govern  ■   -Diotizno  ofCrOOQlc 
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Public  Service  Commission— <;ontinued.  skctioh. 

Seal    31-2 

Secretary  of — 

Appointment,    etc 494 

Duties,  etc,   of    495 

Entire  time  to  be  given  495 

Oath  of    495 

gualifications    495 

ilary    494 

Statement  of.  monthly,  lo  auditor  of  state 21 

Penalty  for  not  coniplyinR  with  act  21 

Stenographer    for    494 

Suits  b^  and  against,  how  brought  4ST 

Vacancies- 
Effect  of,  on  acts  of  commission 492 

How  filled   492 

2.  General  Provisions — 

Apportionment  of  expenses  among  railroad  companies,  etc.  606 

Attorney-general  is  legal  adviser  of 341 

Examination  of  railroad  company,  etc 603 

Examinations  by,  violation  of  law 601 

Into  matters  between  citizens  and  carriers 607 

Expenses  of,  apportioned  among  railroad  companies,  etc.,  606 

Free  travel  on  railroads,  right  of,  Co 608 

Leases,  etc.,  copies  of,  may  be  demanded  by 603 

Officers  of  railroads  and  telegraphs  entitled  to  lists 602 

Public  utilities,  apportionment  of  expenses  among 606 

Reports  to 605 

By  railroad"  companies    605 

By  telegraph  companies   605 

Defective  reports  to  be  amended  605 

Additional    statements    605 

Sections,  required  to  enforce S93I,  8933  to  8935 

Telegraph  companies,  reports,  lo,  by 605 

Witnesses,  refusing  to  answer;  penalty 609 

Subpoenaing  and  examining   531 

3.  Public  Utilities.     (See  also  Railroad  herein.)— 

Accountants 614-81 

Accounts,  of  extensions  and  additions  614-33 

For  depreciation,  public  utility  to  keep 614-49 

Of  Public  Service  Commission,  public  to  have  ac- 
cess to,  when 614-38 

Power  to  inspect,  examine  and  rectify 614-10 

Public  Service  Commission  to  prescribe  system  o(..  614-10 
Public  utility  to  furnish,  to  Public  Service  Commis- 
sion    614-35 

Act  of  officer,  etc.,  deemed  act  of  public  utility 614-75 

Action,    Public    Service    Commission,    to    tesl    validity    of 

order  of,  does  not  suspend  order,  when 6N-70 

To  recover  penalties  and  forfeitures  for  violation  of 
To  test  validity  of  order  of  Public  Service  Commis- 
sion    614-69 

Public   Service   Commission   statute    614-66 

Additions,  notice  of,  to  be  given  to  Public  Service  Com- 
mission      6I4-S3 

Additions  to  plant.  Public  Service  Commission  may  re- 
quire,   when    614-28 

To  be  authorized  by  municipal  corporation 614-51 

Adequate  service,  public  utility  lo   furnish   614-12 

Adoption  of  rules  by  public  service  commission 614-5 

Advantage,  unfair,  not  to  be  given 614-15 

Agent,  omission  of.  deemed  act  of  nublic  utility,  when 614-7.5 

Alteration  In  rates,  etc.,  mav  be  made  by  Public  Service 

Commission,   when    614-23 

Temporary    614-K 

Amendment  of  rates,  temporary  614-^ 

Annual  reports  of  public  utilities  to  be  filed  with 614-48 
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Appeal,  hearing;  upon,  from  ordinance  of  municipal  cor- 
poration      614-66 

Appeal,  rate,  etc.,  not  suspended  by  appeal  to  Public  Ser- 
vice Commission   614-45 

Application,    for    rehearing  before   Public   Service   Com- 
mission    614-43 

Apportionment — 

Of  cost  of  connecting  tracks  of  railroads 614-42 

Of  expense  of  investigation  by  Public  Service  Com- 
mission      614-78 

Of  joint  rate,  by  Public  Service  Commisaion 614-40 

Approval  of  schedule  of  rates  necessary ,..  614-17 

Assistants   614-81 

Attorney-general,  action   for   recovery  of  penalty  of   for- 
feiture   for   violation   of   Public  Service   Commission 

sUtute  to  be  brought  by   614-66 

Audits,  Public  Service  Commission  to  regulate  manner  of.  614-6 

Authority  to  issue  stocks,  bonds,  etc C14-53  et  seq. 

Board  information  to  be  furnished  to,  by  Public  Service 

Commission      614-77 

Bond,  in  case  of. action  to  test  validity  of  order  of  Public 

Service  Commission   614-70 

To  be  given  on  appeal  to  Public  Service  Commission, 

when     614-45 

Bonds,  authority  of  public  utility  or  railroad  to  issue...     614--53  et  seq. 

Books  of  Public  Service  Commission,  public  to  have  ac- 
cess to  when  614-38 

Books  of  public  utihiy,  power  of  Public  Service  Commis- 
sion to  examine    614-7 

Capitalization,  limit  upon   614-59 

Certificate,  of  Public  Service  Commission,  necessary  to  ex- 
ercise of  certain  franchise  by  telephone  companies...  614-52 

Certified   copies,    fees    for    furnishing,    by    Public    Service 

Commission    614-76 

Of  orders  of  Public  Service  Commission,  effect  of..  614-23 

Change  in  rates,  etc..  to  be  made,  how 614-20 

Charge,  action  by  public  utility  or  railroad  to  test  validity 

of  order  fixing 614-60 

Appeal  to  Public  Service  Commission,  not  to  suspend, 

when 614-45 

Complaint  concerning  614-21 

May  be  changed  by  Public  Service  Commission,  when  614-23 

Must  be  made  in  compliance  witH  schedule 614-18 

Must  be   reasonable    614-13,614-13 

Power  to  correct  improper  charges  and  accounts 614-10  ' 

Schedule  of,  to  be  filed,  when 614-16 

To   be  changed,   how    614-20 

Charge  for  depreciation,  public  utility  to  provide  for 614-49etseq. 

Oerks    614-81 

Combination  of  public  utilities,  authoriied  when 614-60  et  seq. 

To  be  void,  without  consent  of  Public  Service  Com- 
mission    614-62 

Commercial  units.  Public  Service  Commission  may  pre- 
scribe     ^ 6li~M 

"Commission"  definition  of  614-2 

Information  to  be  furnished  to,  by  Public  Service  Com- 
mission      614-77 

"Commissioner",  definition  of    614-2 

Common  pleas  court,  to  compel  production  of  evidence  be- 
fore Public  Service  Commission   614-6 

Penalty  for  violation  of  Public  Service  Commission 

statute   to   be   recovered   before 614-66 

Public   Service  Commission,  action   to   test   validity 

of  order  of  614-68 

Compensation,  of  employes  of  Public  Service  Commission  914-81 
M    B.  OF  P.  S.  /  ~  „  I  „ 
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Compensation  for  joint  use  of  equipment 614-30  et  seq. 

Competition,  unfair,  forbidden 6I4-H 

Hearine  upon,  from  ordinance  of  municipal  corpora- 
tion    814-46 

By  Municipal  corporation,  to  be  heard  by  Public  Str- 

vice  Commission 614^44 

Procedure  in  case  of  814^ 

Rate,  etc.,  not  vacated  by  complaint  of  Public  Service 

Commission   B14-45 

Compliance  with  order  of  Public  Service  Commission. .614-27,  614-38 
Connecting  carriers,  provisions  concerning,  to  be  made  by 

Public  Service  Commission   814-42 

Connection  of  tracks  of  railroads 614-42 

Consolidation,   to   be   void,   if   without   consent   of    Public 

Service  Cgmmission   614-63 

Consolidation  and  combination  contracts,  authorized,  when  614-flOetseq. 

Construction   accounts,   form  of 814-33 

Contempt,   proceedings  in  contempt,   in  case  of  refusal  io 

testify    814-8 

Contract  executed  prior  to  public  utilities  statute,  effect  of.  614-19 
Contracts  of  public  utility,  power  of  Public  Service  Com- 
mission to  examine : 614-7 

To  file  copy  of 614-8 

Cooling  company,  definition  of 614-3 

Foreign  corporation  may  not  act  a* 614-73 

Copies,  fees  for  furnishing,  by  Public  Service  Commission.  614-76 

Copies,  of  contract,  public  utility  to  file 614-B 

Corporation,  foreign,  may  not  acquire  certain  franchises..  814-73 
Corporation,  Public  Service  Commission  statute,  what  are 

subject    to    614-74 

Costs,   for  certified  copies  furnished  by   Public   Service 

Commission    .■ 614-76 

Of  investigation  by  Public  Service  Commission 614-76 

Of  test  of  appliances  for  measurement 814-37 

Council  of  municipal  corporation,  additions  or   extensions 

to  plant  of  public  utilitv  to  be  authorized  by 614-51 

Crime,  aivulgring  information  made  a  crime 814-11 

Crossing  of  tracks  of  railroads 614-42 

Definition  of  public  utility 814-S3 

Depreciation,  fund  for,  to  be  provided 614-50 

Proper  charge  for,  to  be  made 314-49 

Derailing  system,  power  of  Public  Service  Commission, 

concerning     614-43 

Dischar|:e  of  contract  terminable  at  will 614-19 

Discrimination,   complaint   concerning 814-21 

Forbidden    614-14,  614-18 

May   be  prevented  by   Public    Service   Commission, 

when    614-23 

Unreasonable,  forbidden   614-15 

Disobedience   of    order   of    Public    Service-  Commission, 

remedy    614-67 

Penalty    81+-68 

Dividends,  not  forbidden^  when 814-17 

Stock,  must  be  authorized  by  Public  Service  Com- 
mission      614-58 

Divulging  information,  penalty 614-11 

Documents  of  public  utility,  power  of  Public  Service  Com- 
mission to  examine 614-7 

Drawback,  forbidden    814-14 

Duty  of,  to  file  contracts 814-fl 

Earning  capacity  to  be  considered   in  authoriiing  addi- 
tions and  extensions 614-61 

Electric  lif[ht  company   definition  of 814-2 

Foreign  corporation  may  not  act  as 614-78 

Employes,  appointment  of 614-81 

Powers  of,  to  examine  public  utilities 814-8 
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Ev<ipment,  Public  Service  Commission  may  require  ade- 
quate      614-37 

Evidence,  person  can  not  refuse  to  givt,  on  ground  of 

self-incrimination   614-39 

Production  of,  on  hearing  concerning  is^ue  of  stocks, 

bonds,  etc.    (Jl^-SS 

Public   Service  Commission,   records  of,   are  prima 

fade  ecidence  814-76 

Evidence  of  indebtedness,  authority  of  public  utility  or 

railroad  to  issue 614-53ets«i. 

Examination  of  accounts  by  Public  Service  Commission..  614-10 

Examination  of  nublic  utility,  power  to  make 614-8 

Examination  of  schedules,  open  to  public 614-16 

Examiners    614-81 

Expenditure,    limitation    upon,   of    Public    Service    Com- 
mission      614-83 

Expense,  for  certified  copies  furnished  by  Public  Service 

Commiijion   614-76 

Of  investigatton  by  Public  Service  Commission 614-78 

Of  test  of  appliances  for  measurement 614-37 

Expenses  of  employes  of  Public  Service  Commission 614-61 

Experts    814-81 

Extensions,  notice  of,  to  be  given  to  Public  Service  Com- 
mission      614-38 

To   plant    of    public    utility,    to  be    authorij;ed   by 

municipal  corporation    614-51 

Facilities  furnished  by  public  utility  lo  be  adequate 614-12,  614-13 

Failure,  of  officer,  etc.,  deemed  act  of  public  utility 614-75 

False    statement,     penalty    for    making,     by    officer   of    public 

Utility    614-57 

False  valuation,  penalty  for 614-79 

Fare,  action  by  public  utiiitv  or  railroad  to  test  validity  of 

order    fixing    614-69 

Complaint   concerning    614-21. 

May  be  changed  by  Public  Service  Commission,  when.  614-2^ 
Of  street  railway  company.   Public  Service  Commis- 
sion has  no  control  over,  when 614-47 

Fees,  for  certified  copies  furnished  by  Public  Service  Com- 
mission      614-76 

For  test  of  appliances  for  measurements 614-37 

Of  investigation  by  Public  Service  Commission 614-7P 

Files,  of  Public  Service  Commission,  public  to  have  access, 

to,  when  614-38 

Foreclosure,  stocks,  bonds,  etc.,  to  be  issued  in  case  of  re- 
organization following,  without  compliancce  with  the 

provisions  of  this  statute 614-.'>6 

Fom^  corporations  may  not  acquire  certain  franchises..  614-58 
Forfeiture,   for  violation  of  Public   Service   Commission 

statute,  action  to  recover 814-66 

Franchise,  certain  mav  not  he  acquired  by  foreign  cor- 
porations      614-73 

Not  to  be  capitalized 614-69 

Franklin  coun^,  common  pleas  court  of.  action  to  test 

validity  of  order  of  Public  Service  Commission 614-8!) 

Free  service,  not  to  be  furnished  to  destroy  competition. . .  614-14 

Public  Utilitjr  or  railroad   mav   furnish,   when 614-72 

Fund,  for  depreciation,  public  utility,  to  provide 614-50 

Gas   company,   definition   of 614-2 

Foreign  corporation  may  not  act  as 614-73 

General  assembly,   report  of  Public  Service  Commission 

to  be  filed  with 614-80 

Governor,   report  of   Public   Service   Commission,   to  be 

filed  with    614-80 

Heating  company,  definition  of 614-2 

Foreign  corporation  may  not  act  as 614-73 
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SECTION. 

Hearing,  in  case  of  combination  or  consolidation  of  public 

utilities    614-60 

Of  complaint   614-21,  614-22 

On  complaint  by  municipal  corporation 614-44 

Public  Service  Commission  to  regulate  manner  of...  6H-5 
Telephone  company,  for  exercise  of  certain  franchises 

by 814-52 

Upon  question  of  issuing  stocks,  bonds,  etc B14-S5 

Upon  question  of  merger  of  telephone  companies...  614-61 

Highways,  joint   use  of 614^9 

Immunity,  Public  Service  Commission,  to  person  testifying 

before      614-39 

Improvements,  Public   Service   Commission   may   require, 

when    614-88 

Indebtedness,   evidence   of,   authority   of   public   utility   or 

railroad  to  issue 614-53  et  seq. 

Independent  sections,  each  section  of  Public  Service  Com- 
mission statute  declared  to  be 614-82 

Information— 

Of  PubHcc  Service   Commission   to  be  made  public...       614-3? 

Penally  for  divulging 614-11 

Public  utility,  to  furnish  to  Public  Service  Commis- 
sion      614-3.5 

To  be  furnished  by  Public  Service  Commissioner  to 

public  officer,  etc 614-77 

Injimcfion,   lies   tor  violation   of   order  of   Public   Service 

Commission    614-67 

Inspection — 

Of  accounts  of  Public  Service  Commission 614-10 

Of  public  utility,  power  to  make 614-8 

Of  schedules,  open  to  public fil4-16 

Public  Service  Commission  to  regulate  manner  of..  614-5 

Inspectors 614-81 

Power  of,  to  examine  public  utilities 614-6 

Interstate   railroad   authority   to   issue   stocks,  bonds,   etc, 

not  necessary,  when  . .  ■  ■ 614-55 

Investigations,  Public  Service  Commission  to  regulate  man- 
ner of 614-5 

Joint  rates,  apportionment  of,  by  supplemental  order  of 

Pubhc  Service  Commission 614-40 

Schedule  of,  to  be  filed,  when 614-16 

To  be  changed,  how 6l4-2fl 

To  be  established  when  telephone  companies  are  re- 
quired to  maintain  through  lines 614-63 

Joint  use  of  tracks,   etc 614-29  etseq. 

Jurisdiction  of   614-8 

Of  actions  to  recover  penalties  and  forfeitures  for 

violation  of  Public  Service  Commission  statute. .  6l4-6fi 

Lease,  of  public  utility,  authorized,  when 614-60 

Light  company,  definition  of 614-2 

Limitation,  upon  capitalization  of  public  utility 614-5" 

Upon  expenditure  of  Public  Service  Commission 614-83 

Mail,  order  of  Public  Service  Commission  may  be  made  bv.  614-71 

Mandamus,  lies   for  violation  of  order  of  Public  Service 

Commission 614-67 

Measurement.  Public  Service  Commission  to  provide  for..  614-36 
Public  Service  Commission  mav  test  appliances  for 

measurement    : 614-37 

Memoranda,  of  Public  Service  Commission,  public  to  have 

access  to,  when 614-38 

Metier  of  public  utilities 614-60  et  seq. 

Of  telephone  companies 614-6tetseq. 

To  be  void,  if  without  consent  of  Public  Service  Com- 

mi.ssion  614-03 

Messenger  company,  definition  of 614-2 
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Meters,  Public  Service  Commission  to  prescribe  concerning,  614-36 

Minimum  charge,  not  forbidden,  when 614-17 

Municipal  corporation — 

Additions  or  extensions  to  plant  of  public  utility  to 

be  authorized  by  6l4-.'il 

Hearing  upon  complaint  of 614-44 

Power   to    fix    rate,    etc.,    which    public    utility    may 

charge    614— (4 

Rate  fixed  by,  for  public  utility,  not  to  be  suspended 

by  appeal  lo  Public  Service  Commission 614-45 

To  be  modified  bv  Public  Service  Commission  if  un- 
reasonable   '. 614-46 

Referendum 614-44 

Natural  gas  company,  definition'  of 614-2 

Notes,  authority  of  public  utility  or  railroad  to  issue 614-53  et  seq. 

Notice  of  hearing  of  valuation 614--'S 

Notice  of  rehearing,  before  Public  Service  Commission- . .  614-43 
Oath,  power  to  examine  officers,  etc.,  of  public  utility,  un- 
der oath   614-6 

Officer,  omission  of,  deemed  act  of  public  utility,  when...  614-75 

To  furnish  information  to  Public  Service  Commission.  614-77 
Ohio,  power  of  Public  Service  Commission  to  regulate  rail- 
roads partly  within   ■  ■ 614-4 

Omission,  of  officer,  etc.,  deemed  act  of  public  utility 614-75 

Order,  service  of 614-71 

Public  Service  Commission,  of  action  to  test  validity 

of 814-69 

Disobedience  of,  remedy  in  case  of 614-67 

Penalty  614-64,  614-68 

To  take  effect,  when 614-41 

Over-valualion,  penalty  for 614-79 

Ownership,   of   property,   not    necessary   to   application   of 

Public   Service   Commission   statute 6l4-7t 

Papers  of  Public  Service  Commission,  public  to  have  access 

to,  when   614-38 

Of  public  utility,  Power  of  Public  Service  Commis- 
sion to  examine  614-7 

Penaltj'  for  divulging  information 614-11 

For  making  false  statement  by  officer  of  public  utility.  6I4-.57 
For  violation  of  orders  of   Public  Service  Commis- 
sion     614-64,  614-68 

For  violation  of  Public  Service  ^^ommission  statute. 

614-65,  614-68 

Action  to  recover 614-66 

Perjury  no  immunity*  from  prosecution  for 614-39 

Personal  service  of  order  of  Public  Service  Commission. , ,  614-71 

Pipe  line  company,  definition  of 614-2 

Plant  of  public  utility,  additions  or  e-s  tens  ions  to.  to  be  au- 

thoriied  by  municipal  corporations   614-51 

Powers  of  Public  Service  Commission 614-1.  614^ 

Preference,  may  be  prevented  bv  Public  Service  Commis- 
sion, when   - 614-23 

Undue  or  unreasonable,  forbidden 614-16 

Price,  action  by  public  utility  or  railroad  to  test  validity  of 

order  fixmg  614-60 

Price,  appeal  to  Public  Service  Commission  not  to  sus- 
pend, when  614-45 

Prima  facie  evidence.  Public  Service  Commission,  records 

of,  are  . .  - 614-76 

Printing,  of  reports  of  Public  Service  Commission 614-80 

Schedule  of  rate' 614-16 

Procedure— 

In    case   of   comliinalion    or   consolidation   of   public 

utilities 614-60 
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In  manner  of  issuing  stocks,  bonds,  etc.,  before  Pub- 
lic Service  Commission 814-51 

To  obtain  authority  to  consolidate  telephone  com- 
panies    614-61 

Profits,  division  of,  not  forbidden,  when ■       614-17 

Property,  ownership  of,  not  necessary  to  application  of 

Puhlic  Service  Commission  statute 614-74 

Public- 
Hearings,  etc.,  to  be  open  to 814-6 

Hearing  on  question  of  valuation,  to  be 614-25 

Information  in  possession  of   Public  Service  Com- 
mission to  be  open  to 614-38 

May  inspect  schedule  of  rates 614-16 

Public  officer,  information   to  be   furnished   to,  by  Public 

Service  Commission    614-77 

Public  Service  Commission  may  make  revaluation 614-26 

Public  ways,  joint  use  of,  by  public  utility.,.- 614-29 ets«i] 

Railroad — 

Action  to  test  validity  of  order  of   Public  Service 

Commission    614-69 

Authority  to  issue  stocks,  bonds,  etc 614-53  etseq. 

Definition  of 614^ 

Reduced  rate  or  free  service  may  be  given,  when-  - , ,  614-72 

Railroads,  connection  of  tracks  of 614-42 

Railroads,  power  to  regulate 614-3,  614-4 

Railway,    street,    Public    Service   Commission    cannot    fix 

fare,  when   614-47 

Rates  — 

Action  of  public  utili^  or  railroad  to  teat  validity  of 

order  fixing  614-69 

Appeal  to  Public  Service  Commission  not  to  suspend. 

Complaint  concerning 

May  be  changed  by  Public  Service  Commission,  when. 

Must  be  charged  m  compliance  with  schedule 

Reduction  in,  of  public  utility,  may  be  made,  wlien.. 

ScalejDf  _ ^ 
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614-45 
614-21 
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614-18 
614-72 
614-17 
614-17 
ei4-Ifi 
614-14 


Special,   forbidden 

Street  railway  company,  of,  Public  Service  Commis- 
sion has  no  control  over,  when 614-47 

To  be  changed,  how 614-20 

Reasonable,  charges  of  public  utility  must  be 614-13,  614-13 

Reasonable  rate,  to  t>c  fixed  bv  public  service  commission 

on  appeal ^ 614-46 

Rebate,  complaint  concerning 61+^1 

Forbidden    . ,  -  - 614-14.  614-18 

May  be  prevented  by  public  service  commission,  when.         614-23 
Records — 

Power  to  prescribe  form  of 614-10 

Of  Public  Service  Commission,  public  to  have 

access  to.  when 614-3)> 

Of  public  utility,  power  of  Public  Service  Com- 
mission to  examine 614-7 

Referendum,  for  ordinance  fixing  rate,  etc..  which  public 

utility  may  charge 614-44 

Refunder,  of  money  collected  under  former  schedule 614-70 

Refunding  of  charges   forbidden   614-18 

Refusal  to  testify,  remedy  in  case  of 614-6 

Regnilalion.  of   street    railway  company.    Public   Service 

Commission  has  no  control  over,  when 614-47 

Regulation  of  rates,  etc..  bv  Public  Service  Commission 614-28 

Regulations,    power    of    Public    Service    Commiuion    to 

change    6I4-S7 
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Rehearing,  to  be  granted,  when 614-43 

Remission   of  charges,   forbidden 614-18 

Rental,  action  bv  public  utility  or  railroad  to  test  validity 

of  order  fixing 614-69 

Appeal  to  Public  Service  Commission  not  to  suspend, 

when    614-45 

Complaint    concerning    614-31 

May  be  changed  by  Public  Service  Commission,  when.  614-33 

Must  be  charged  in  compliance  with  schedule 614-18 

To  be  changed,  how 614-30 

Jlentalj,  schedule  of,  to  be  filed,  when 614-16 

Reorganization,  consent  of  Public  Service  Commission  not 
necessary  to  issue  of  stocks  and  bonds  under  reor- 

^nization  proceedings,  when 614-86 

'Repairs,  Public  Service  Commission  may  require,  when...  614-28 
Report,  to  be  filed  by  public  utility  with  Public  Service 

Commission    614-49 

Public  Service  Commission,  of,  public  to  have  access 

to.  when 614-88 

Public  utility  to  furnish,  to  Public  Service  Commis- 
sion      614-^35 

Rules,  power  of  Public  Service  Commission  to  change..-..  614-^27 

Public  Service  Commission  may  make 614-S 

For  public  inspection  of  schedule  of   rales 614-16 

Salaries  of  employes  of  Pubhc  Service  Commission 61^-61 

Sale,  of  public  utility,  authori7ed,  when >    914-60 

Schedule- 
Action  by  public  utility  or  railroad  to  test  validity  of 

order  fixing  614-69 

Change  in,  to  be  made,  how 614-20 

Complaint   concerning    614-31 

May    be    changed    by    Public    Service    Commission, 

when    614-28  " 

Of  rales,  etc.,  to  be  Hed.  when 614-1* 

Must  be  complied  with 614-18 

Sell,  Public   Service    Commission    to   furnish    copies  of 

records,    etc.,    under 614-78 

Secrecy,  penalty  for  violation  of 614-11 

Self-incrimination,   is  not   ground   for  refusal   to  testify 

before  Public  Service  Commission 614-39 

Separate  hearing,  may  be  had.  when 614-33 

Furnished  by  public  utility  must  be  adequate 614-12,  614-13 

May  be  changed  by  Public  Service  Commission,  when.  614-23 

Of  order  of  Public   Service  Commission 614-71 

Public  Service  Commission  may  require  adequate...  614-37 

*  Schedules  of  charges    for 814-16 

Signaling  company,  definition   of -    614-3 

Sliding  scale  of  charges  may  be  made,  when 814-17 

Standards,  for  measurement.  Public  Service  Commission 

to    prescribe    814-36 

Stenographers    614-SI 

State,  power  of  Public   Service  Commission  to   regulate 

railroads  partly  within  614-4 

Stock- 
Authority  of  public  utility  or  railroad  to  issue  — ; .     614-63  etseq. 

Public  utility  may  purchase,  when 614-80 

Stock    dividend,    must    be    aulhoriied    by    Public    Service 

Commission    614-68 

Stockholders,  bonds,  etc..  not  to  be  divided  among,  with- 
out consent  of  Public  Service  Commission 814-66 

Street  railroad  company,  definition  of 614-3 
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Street  railway,  Public  Service  Commission  can  not  fix  fare, 

when    614-47 

Subpoena   duces   tecum,  piiwer  lo  compel  production   of 

records,    etc.,    by 614-7 

Suburban   railroad  company,   definition  of 614-2 

Supplemental   order  to  be  made  by   Public  Service  Com- 
mission for  apportionment  of  joint  rate 614-10 

Surplus  profits,  division  of,  not  forbidden,  when 614-17 

Suspension  of  rates 614-30 

Tax  commission,  Ohio,  accounts  required  by  Public  Service 
Commission  to  conform,  if  possible,  to  those  required 

by  tax  commission 614-10 

Telegraph   company,   definition   of 614-3 

Telephone  company,  certificate  of  Public  Service  Commis- 
sion   necessary    for    enjoinment    of    franchises    not 

actually  exercised 6I4-S2 

Definition  of  614-2 

Telephone  companies,  consolidation  of 614-61 

Power   of    Public     Service    Commission    to    require 

telephone  companies  to  maintain  through  lines.  614-6S 

Tempprary    alteration    of    rates 614-32 

Test  of  appliances  for  measurement 6I4-.17 

Testimony,  person  can   not   refuse   lo  give  on  ground   of 

self-incrimination   614-3!> 

Power  to  compel  production  of 614-fl 

Tests.  Public  Service  Commission  to  regulate  manner  of.  614-6 
Through   lines,   power   of   Public   Service   Commission,   (o 

require  telephone  companies  to  maintain 614-63 

Time,  at  which  orders  of  Public  Service  Commission  take 

effect    614-41 

Toll,  action  by  public  utility  or  railroad  to  test  validity  of 

order  filing  614-69 

Appeal  to  public  service  commission  not  to  suspend, 

when     614-45 

Complaint  concerning  614-21 

May  be  changed  by  public  service  commission,  when.  614-2S 

Must  be  charged  in  compliance  with  schedule 614-18 

To  be  changed,  how 614-20 

Tolls,  schedule  of,  to  be  filed,  when 614-16 

Treasury  of  Ohio,  penalties  and  forfeitures,  recovered  for 
violation  of  pubhc  service  commission  statute  to  be 

deposited  in   614-66 

Undertaking,  in  case  of  action  to  test  validity  of  order  of 

public  service  commission,   when 614-70 

To  be  given  on  appeal  to  public  service  commission, 

when  614-45 

Undervaluation,   penalty   for 614-79 

Unfair  competition,   forbidden 614-14  . 

United    States,    law    of,    railway    commission    may    not 

require  violation   of 614-27 

Units,  public  service  commission  may  prescribe 614-34 

Vacation,  of  order  of  public  service  commission,  under 

what  circumstances  614-70 

VaUiation,  public  service  commission  to  determine,  before 

rate,  etc.,  takes  effect 614-i6 

Public  service  commission  to  regulate  manner  of 814-5 

May  be  changed  bv  public  service  commission..  614-36 

Wilfully   false,   penalty    for 614-79 

Value  of  property,  public  service  commission  may  investi- 
gate, when    614-24 

Violation  of  order  of  public  service  commission;  remedv  614-67 

Penalty    ", .  614-68 

Violation  of  public  service  commission  statute;  penalty...  614^ 

Waterworks,   definition   of   614-3 

Waterworks  company,  foreiipi  corporation  mav  not  act  as  614-73 
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Public  Service  Commission — Continued.  SECTION. 
4.     Kailroads  and  Commerce.   (See  also  Public  Utilities  Herein.) 
Accidents — 

Investigation  of,   by 57!)  to  575 

Notice  of,  railroad  to  give,  to... _. 573 

Subpoenaing   and   examinini;   witnesses 531 

Action,  on  failure  of  railroad  to  pay  damages  for  loss. . . .  580 

Application  of  statute 502 

Apportionment  of  joint  rate 539 

Blanks    furnished   by 566 

Boilers,    regulations   concerning    8965-5  et  seq 

Brakes,  power,  duty  to  enforce  statute  concerning 9149-1 

Penalty 9149-2 

Caboose,  power  to  extend  tim^  for  using,  without  proper 

equipment    8956-1 

Car   company,   under  control   of    a 502 

Carriers,  common,   under  control  of 502 

Certificate  of  inspection  of  locomotive  boilers 8.965-7 

Claim  against   railroad   before   579  et  seq. 

Commerce,  what  can  not  be  regulated  by  public  service 


Common  carriers,  under  control  of 502 

Complaint,  form  of   579 

Construction  of  locomotive  boiler S965-2 

Damages,  proceedings  in  case  of  non-payment -■- .  580 

Definition  of  terms  used  in — 

"Railroad"  ■ 501 

"Unjust   discrimination"    '. 564,  565 

Disagreement,    apportionment   of  joint    rate  of   railroads 

fail  to  agree  539 

Duties  and  powers  of,  as  to.     (See  also  Commissioner  of 
Railroads  and  Telegraph.) — 

Books,  papers,  etc, — 

Inspection  of ;   penaltv 559,  570 

Production   of:    penaltv    559,570 

Verified   copies   in   lieu   of 559 

Cars,  furnishing,  loading,  etc. — 

To  enforce  reasonable  regulations  as  to 520 

Claims  against  railroad  not  acted  upon    579,  580 

Examination  of  officers,  agents,  etc 5.58 

Grade  crossings,   safety   devices    for    594 

Investigations.     (See  ''InvesliKalion?  by"  below.) 

Laws,   enforcement    S76 

Management  of  busines.s  of  railmad 555 

Oaths,    subpoenas,,  etc 530,  631 

Private  tracks,  control  of   523 

Rates,  fares,  etc 515  to  518,  535  (o  541 

Interstate  freight  rates  563 

Investigations  as   to.   by    524 

Orders  as  to,  upon  investigation 527,  535,  536 

Amending,    rescinding,    etc 535,  536 

Statutory  rates,  not  to  be  exceeded   581 

Reports,  etc.,  blanks  for,  etc 5:i6,  .557 

Transportation  generally,  to  regulate  572 

"Employe,"  definition  of 516 

Equipment  company,  under  control  of .502 

Express  company,  under  control  of 502 

"Family"  of  employe ;  definition  of 516 

Fire  extinguishers,  approval  of 8939.  8940 

Penaltjr    8941 

Foreign   nations,   commerce   with,   public   service   cf>mmi>i- 

sion  can  not  regulate   502 

Freight  company,  under  control  of .'j''3 

Freight  line  company,  under  control  ot 502 

Freightways,  approval  ot  necessary SRfi2 

Frogs,  blocking,  approval  of 9009 

Penalty    fOOfl-J 
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Headlight  upon  locomotive,  inspection  of,  required 

Penalty    

Improvement  of  railroad  owned  by  two  or  more  companies 

9047  t 

Indian  tribes,  commerce  with,  public  service  commission 

can  not  reg^ilate   

Inspector  of  locomotive  boilers,  appointment  of,  by  pub- 


Qualitications  of    8965^ 

Interstate  commerce,  public  service  commission  can  not 

regulate    : SOS 

Interurban  railroad  company,  included  under  term  "railroad"  501 
Investigations  by  — 

As  to  accidents  578  to  575 

Cost  of,  paid  how  57S 

Notice  of  673 

Record  of    578 

Where  held   574 

As  to  claim  against  railroad  unacted  upon 579,  580 

■      As   to   rates,    service,   etc.— 

Findings,  orders,  etc.,  upon 527,  535,  S36 

Action  to  vacate  543 

Appeal  or  error  from 549 

Burden  of  proof   550 

Judgment  in  548 

New  evidence  in 546,  547 

Pleadings  and  procedures  in 544 

Precedence  of.  in  trial 545 

Amending,    rescinding,    etc 535,  536 

Certified  copies  of  — 

Furnished  free  of  cost,  when 534 

Furnished  to  railroads 537 

Furnished  upon  application 554 

Value  of,  as  evidence 554 

Enforced   how    583 

Force  and   effect  of 541.543 

In  ease  of  interstate  frei^t  rates 563 

In  force  how  long  541 

Injunction  suspending,  etc 551 

Prima    facie,   reasonable 542 

Take  effect,  when 535 

Technical  objections  not  considered 581 

Hearings,  notice  of 524 

Right  to   525 

Separate    526 

To  be  open  to  public 497 

Record  of    529 

Upon  complaint  — 

As  to  interstate  freight  rates -563 

By  persons,  corporations,  etc 524 

By   railroad    525 

Hearings,   notice    of 524 

Right   to    525 

Separate    526 

Upon  own  motion,  power  to  make 528 

Witnesses  — 

Attendance,   etc,   of  enforced 53^.531 

Depositions  of    .133 

Fxemolion  from  prosecution ■153 

From   testifying,   etc 553 

Fees,  mileage,  etc .132 

Perjury  by,   liability   for..,. 553 

Joint   rate,  apportionment  of.  by "" 
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sicnON. 
Judicial  proceedings,  under  — 

Same  as  :n  dvii  cases 562 

Service  of  process  under,  etc 552 

Jurisdiction  of  public  service  commission 508 

Laws  — 

Violation  of,  to  be  reported  to  attorney-general 576 

Locomotives,    inspection,    etc ; S9S5--6  et  seq. 

Order,  proceeding  in  case  of  failure  of  railroad  to  comply 

with    580 

Overhead  bridges,  etc.,  power  to  regulate 8903,  8904 

Overhead  wires,  power  to  r^tulate 8975,8978 

Passes,  when  railroad  company  may  issue 516 

Penalties,  forfeitures,  etc,  under — 

Action  to  recover  brought  by  whom,  where 576  to  578 

Against  railroad  for  violating 571 

Are  cumulative    688 

Penalty  against  officer  of  railroad  for — 

Failing  to  report 570 

Failure  to  send  list  of  officers 670 

Pleadings,   form  of   579 

Provisions  of,  enforced  how 583 

Public  service  commission,  duty  to  enforce  inspection  of 

boilers  of   locomotive  engines 8965-9 

Ptmitive  damages  for  violating 569 

"Railroad,"  definition  of  501 

"Railroad,"  includes  what   801 

What  business  is  included 601 

What  companies  excepted 603 

Electric  urban  railroads  503 

Private  railroads  503 

Street  railroads  SOB 

What  companies  included   602 

Car  companies   602 

Common  carriers  by  rail  or  by  rail  and  water.-  502 

Ex|>ress  c(»npantes  601 

Freight  line  companies 602 

Sleeping  car  companies 601 

Railroads,  two,  crossing,  duties 8826,  8827,  8833 

Rates,  fares,  etc. — 

Classification  of  freight  to  be  filed  with 505 

Fixed  by  commission — 

Not  to  exceed  statutory  rate 581 

Prima  facie  reasonable ■  543 

Free  transportation — 

Report  as  to,  made  to 562 

To  attendants  of.live  stock,  power  to  regulate.. 616.  517 
Investigation  of  (See  Investigation  By,  above). 
Schedules  of — 

Changes  in,  after  investigation 535  to  537 

Notice  of,  to  commissioD  508 

Id  case  of  interstate  freight  rates 563 

Form  of,  prescribed  by 511 

Special  contract  rates,  supervision  of,  by 613 

Receiver,  included  under  term  "railroad" 501 

Reports,  etc.,  to.     (See  also  Commissioner  of  Railroads 
and  Telegraph) — 

As  to  free  transportation 661 

Blanks  for,  form,  furnishing,  etc 556 

Making  of,  by  railroads 5B7 

Verification  of 557 

Perjury  in 557 

Sleeping  car  company,  under  control  of 502 

Steam  boiler  of  locomotive,   inspection  of 8965-1  et  seq. 

Substantial  compliance  with,  by  commission  sufficient 581 

-     Terminal  company,  included  under  term  "railroad" 501 
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Transportation  contracts,  copies  to  be  furnished  to 561 

Train  crews,  enforcing  proviijonp 576,  12S55.  12557 

Under  control  of  502 

Union  depot  company,  included  under  term  "railroad" 501 

Water  transportation  company,  included  under  term  "rail- 
road"   601 

'    Waiting  rooms,  duty  as  to 8927 

5.     Tracks  and  Crossings — 

Block,   appliance    for,    to   be   approved    by   public    service 


Penalty  

Company  to  put  gates  or  station  at 

Approved  by   

Crossings,  appliance  for  blocking,  ti 


Penalty 

Duties  of,  general,  concerning 

Frogs,  appliance  for  blocking,  to  be  approved  by  public 


Penalty    90 

Interlocking  at  crossings  to  satisfaction  of 5 

Maintenance  and  operating,  cost  of  to  be  apportioned  by..  5 

Safety  devices,  order  for 594  to  5 

Speed,  regulation  of,  at  crossings -  - 5 

Switches,  appliance  for  blocking,  to  be  approved  by  pub- 


Penalty    9009-1 

Public  Service  Corporations.    (See  Public  Service  Commission:  Pub- 
lic Utilities;  Railroads  and  Railroad  Companies) ^744  to  9338 

Cash  deposits,  receiving  of,  unlawful,  when 9334  to  933fi 

Railroad   corporations    8744  to  9]ri9 

Other  than  railroads 9l(i0  to  9338 

,  by  muncipal  corporation .1939 

Public   Utility.      (See   Public   Service   Corporations;    Public   Service 
Commission;  Railroads  and  Railroad  Companies)  — 

Action  to  recover  taxes,  fees  and  penalties 549-' 

Action  to  test  validity  of  order  of  public  service  commission..  614-(>9 

Affidavit  , .  5421 

Contents  of ,  5422 

Application   for  hearing 5479 

Apportionment  of  expense  among SOfi 

Auditor  of  stale,  lax  commission  to  certify  gross  earnings  to..  -^82 

Authority  to  issue  stocks,  bonds,  etc GI4-53  et  stq. 

Certain,  to  report  to 5470 

Collection  of  tax  upon  public  utility 5488 *t«q. 

Complaint  against,  effect  of 614-21 

Contents  of  report 6471  ft  seq. 

Cooling  company,  payment  of  excise  tax  upon,  not  substitute 

for   tax   upon   property-  - 5490 

Correction  of  error  in  determining  ainounl  of  gross  earnings..  548fl 

Damages,  treble,  liable  for 614-68 

Definition  of 614-2a,  5415 

Discrimination,   may  not  make Iil4-I4,  (!14-15,  614-1(1,  614-21 

Duty  of.  to  file  contract fil4-fl 

Duty  of  tax  commission  in  case  of  failure  to  make  report 5161 

Electric    light    company,   tax,    payment    of   excise   tax    not    substi- 
tute for  tax  upon  property 5490 

Equipment  company,  payment  of  excise  tax  not  substitute   for 

tax  upon  property 5490 

Excise  tax  to  be  charged  upon  public  utility 5^ets«l 

Collection  of   5488d!«l- 

Not  substitute  for  tax  upon  property ,r"-  Ji490     i 
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Public  Utility— Concluded.  SBCnOM. 
Express  company,   payment  of  excise   tax   upon,  not  substitute 

for  tax  upon  property MM 

False  statement  by  officer,  etc.,  of,  to  secure  slock  issue 61*-67 

Free  service  or   reduced  rate  permissible,  when 614-72 

Freight  line  company,  payment  of  excise  tax  upon  not  substi- 
tute for  tax  upon  property 5490 

Gas  company  tax,  payment  of  excise  tax  not  substitute  for  tax 

upon  property  5490 

Gross  eammgs.  statement  of 5472  et  seq. 

Gross  receipts,  how  determined 5472  et  seq. 

Hearing 5479 

Heating  company,  payment  of  excise  tax  upon  not  substitute 

for  tax  upon  property 5490 

Interstate  business,  receipts  from,  not  included  in  gross  eani- 

ings   5473  et  seq. 

fnterurban  railroad  company,  payment  of  excise  tax  upon,  not 

substitute  for  tax  upon  property 5490 

Messenger  company,  payment  of  excise  tax  not  substitute  for 

tax  upon  property '. 5490 

Municipal  corporation,  not  required  to  pay  tax 5494 

Natural  gas  company,  payment  of  excise  tax  not  substitute  for 

tax   upon    properly 5490 

Penalty  for  failure  to  pay  tax 5491  et  seq. 

Pipe  Ime   company,   payment   of   excise  tax   not   substitute   for 

payment  of  tax  upon  property 5490 

Property,  excise  tax  not  substitute  for  tax  upon  property 5490 

Railroad  company,  payment  of  excise  tax  upon,  not  substitute 

for  tax  upon  property 6490 

Report,  under  G.  C.  Sees.  5495  to  5504,  not  to  make 5618 

Report  of 5420,  5421 

To  be  filed  with  public  service  commission 614-48 

Reports  under  certain  sections  cf  General  Code  not  necessary.  5460 

Sections  of  statutes  declared  scverablo 5493 

Signal  company,  payment  of  excise  tax  upon,  not  substitute  for  » 

payment  of  tax  upon  property .5490 

Signature 5421 

Sleeping  car  company,  payment  of  excise  tax  not -substitute 

for  tax  upon  property B490 

Street  railroad  company,  payment  of  excise  tax,  not  substitute 

for  tax  upon  property _. 5490 

Suburban  railroad  company,  payment  of  excise  tax  not  substi- 
tute for  payment  of  tax  upon  property S490 

Tax,  excise,  to  be  charged  upon  public  utility "MS-?  et  seq. 

Tax  upon  public  utility,  collection  of M8S  et  seq. 

Penalty  for  failure  to  pay 5491  et  seq. 

Tax  commission,  to  certify  gross  earnings  to  auditor  of  state. .  ht^'i 

To  determine  amount  of  gross  earnings 5476  et  sen 

Returns  to  be  made  to 1465-18 

Telegraph  company,  payment  of  excise  tax  upon,  not  substitute 

for  tax  upon  property 5490 

Treble  damages,  liable  for 614-68 

Union  Depot  Company,  payment  of  excise  tax  upon,  not  sub- 
stitute for  tax  upon  property 5490 

Valuation  of  property  of , 5423  et  seq 

Violation  of  order  of  public  service  commission 614-64 

Water  transportation  company.  p:iyment  nt  excise  tax  upon,  not 

substitute  for  tax  upon  property 5490 

Water  works  company,  payment  of  excise  tax   upon,  not  sub- 
stitute for  tax  upon  properly .5490 

What  is  plant  of 5419 

Public  ways — 

General  Provisions — 

Crossing,  by  interurban  railway  or  street  railwav 9118-1 

Elevated   tracks,   provisions   relating   lo.   alM>lishitig   grade 

crossings   , 870.1,  8764 

Franchise,  conditions  of,  to  traction  companies 9114 

Grade  crossings,  abolishment ^^''^^OJ^oIp 


9S8  INDBX. 

Public  Ways— Concluded.  SKnaN. 

Intenirban  railway,  crossing  of  public  higbway,  by 9118-1 

Natural  f^a  pipes,  laying  along 3996 

Obstruction  by  railroad  train 74T2 

OccupatiCT  of,  by  railroad 9H2 

Public  utility,  joint  use  of,  by 614-29  etseq. 

Railroad  crossings,  making,  keeping  clear  of  snow 8843  to  6B48 

Above  or  below  grade,  must  be,  except-  ■ 8895 

Grade  crossings,  abolished 8863  to  8868 

Railway,  street,  upon SlOOetieq. 

Street  railway,  upon 9ia0etseq. 

Crossing  of  public  highway,  by 9118-1 

Telegraph  company,  power  to  construct  under 917ft-l 

Tel^raph  lines  may  be  erected  along 9170.  9180 

Bridgj^— 

Joint  county  and  railroad T5S6 

Road  Work— 

Obstruction  by  railroad 7472,  7475 

Russian  thistles,  destruction  of 71S1 

PubUc  Works- 
Bridging  canals,  etc,  by  railroads,  duties 8776  to  8778 

Railroad,  competition  with,  regulated 8981 

Tariff,  and  how  charged 8983 

Publication — 

Dissolution  of  corporations,  publication  of  notice  of  petition  for  11941 

Publtsbing — 

Counterfeit  tickets  issued  by  railroad,  etc ;  penalty 1S066 

Purcbaie.    (See  Purchaser;  Sale)— 

Definition  of,  in  uniform  bill  of  lading  statute 899S-52 

Uunicipal  corporation  may  take  lease,  with  privilege  to  pur- 
chase    3S15 

Stock  certificate,  definition  of ■  ■ 8873-82 

Purchaser.     (See  Sale;  Judicial  Sale)— 

Definition  of,  in  law  of  sales 84H 

In  uniform  bill  of  lading  statute 899S-S3 

Municipality  as — 

Light,  heat  and  power  plants,  for 3618 

Power  to  acquire  property  by  purchase 3615 

Stock  certificate,  flcfinition  of B073-2S 


Q 

Quarantine — 

Running  of  cars,  etc,  not  to  be  prohibited  by 44S6 

Quarrel- 
Misconduct  in  street  car ;  penalty 13816 

Quorum — 

Corporation,  when  last  board  of  directors  of  dissolved,  is  with- 
out ;  proceedings   , , .       1)961 

Railroad  ci '--■  — 


R 
Rag  Weed- 

■  Destruction  of    7149 

Railroad.     (See  'Railroads  and  Railroad  Companies.) 

Railroad  Board.     (See  Tax  Commission  of  Ohio.) 
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Railroad  Car  Companies —  SEcnoir. 

Application  of  railroad  commission  act  to 601 

Railroad  Car,  Street  or  Cable- 
Breaking  into  in  daytime  to  steal;  penalty '..  18448 

Burning  maliciously;   penalty 12433 

Qimbin^,  etc.,  upon ;  penal^ 12543 

Permittrng  any,   to   remain  upon  or   across   any  street,   etc.; 

penaTty    13549.  12560 

Stoning  or  throwing  at ;  penalty 12497 

Railroad  Commission,     (See  Public  Service  Commission.) 

Railroad  Conductor- 
Failing  to  cancel  ticket;  penally 13087 

Railroad  Corporation.     (See  Railroads  and  Railroad  Companies.) 

Railroad  Crossing  or  Connection — 

Abolition  of  grade  crossings 8863  to  8868 

Failing  to  sound  wbistle  or  bell  at ;  penalty 12549,  1S550 

Gates  to  be  erected  at 688,  58B 

How  to  pass  without  stopping 502,  698,  699 

Interlocking  devices— 

Compulsory    6S8 

Operation   if   safe 599 

Order  for  594  to  597 

Unsafe,  operation  when 693 

Railroad  Depot.     (See  Depot.) 

Railroad  Employes — 

Bond  of  treasurer,  when  necessary 9461 

May  take  advantage  of,  how 9460 

Mutual  protective  association  statute,  not  subject  to 94S9 

Railroad  Engineers — 

Color  blindness,  examination  for 12648 

Crew,    number    of 13553 

Crossing,  failure  to  stop  at 12549,  125Sfi 

Hours  of  consecutive  work 0007 

Penalty    9008 

Intoxication,  must  not  be  given  to  habit  of 9O05 

Penalty    9006 

Railroad  Fare- 
Bicycle  to  be  regarded  as  baggage 8979 

Excess  fare,  authority  to  charge 8978 

Free,  prohibited   616 

Rates    fl977 

Keduced    rate    51.^ 

Regulation  of,  by  commission 51-5  et  seq 

Railroad  Law.     (See  Railroad  Commission;  Railroads  and  Railroad 
Companies,   etc) 

Railroad  Subcontractors.     (See  Lien) 8343  to  8352 

Railroad  ties— 

Unlawfully  carrying  away ;  penalty 1245.') 

Railroad  Tracks — 

Child  wandering  about,  as  delinquent 1644 

Driving,  eta,  vehicle  upon;  penalty 12542 

Municipal  corporation  may  construct  upon  pier 3690-1 

Obstruction  of ;    penalty 125gO 
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Railroad  Train.     (See  Railroads,  etc.)  '^S"' 

Regulatioo,  construction,  equipmenl,  etc .        8923  el  seq. 

Shooting  or  throwing  at;  penalty 12497 

Railroad  Union — 

Railroad  can  not  compel  employes  to  join MIS 

Railroad  Yards — 

Child  wandering  abont,  as  delinquent 16M 

Railroads  and  Railroad  Companies.  (See  Common  Carrier  Company; 
Incline  Plane  Railroad  Company ;  Inlerurban  Railroad  Company ; 
Liens;  Public  Service  Commission;   Street  Railroad  Company; 

Suburban    Railroad    Company ;   Union    Depot    Company) 

8744  to  9160.  12542  to  12562 

1.  Appropriation  of  property.  Ifi.  General  Provisions. 

2.  Bills  of  lading.  17.  Lease. 

3.  Borrowing  money.  IS.  Liens. 

4.  Bridges.  13.  Mortgages. 

5.  Connecting  lines.  20.  Penalties. 

6.  Consolidation.  21.  Powers. 

7.  Construction.  22.  Public  Service  Commission. 

8.  Creation  and  Organization.  23.  Receiverships  and  Sales. 

9.  Directors  and  Officers.  24,  Reorganization. 
10  Drainage,  2."..  Reports. 

11.  Elevated  Railroads.  27.  Stock. 

12.  Employes.  28.  Taxation. 

13.  Fare  and  Freight.  29,  Traolts  and  Crossings. 

14.  Fences  and  Cattle  Guards,  W,  Trains  and  Equipment. 

15.  Fires. 

1.     Appropriation  of  Property. 

Condemnation  of  land  along  route,  by  company  selling  its 

interest    !»52 

Depot,  appropriation  of  properlv  for  passenger,  etc..  of  in- 

terurban  or  street  railway 9118-2 

Interurban,  appropriation  of  property  by 9119 

Land   for  crossings  over  -3677 

Land  along  chartered  route 9W2 

Land  for  road,  etc 8758 

Compensation  to  owner,  first 8760 

Land  (or  any  change 8754.  8755 

Municipal  corporations  owning  a.  for  adjuncts 87-59.  8760 

Right  to  use  other  company's  bridge 8779 

Compensation  for  use S780 

Proceedings  to  appropriate  such   use 8780 

Regulations  for  such  use 8780 

Road,  street,  alley ....8763  to  8766 

Liability  tor  injury  to  property  by 8765 

Limitation  of  action ._ 8765 

Telegraph  company  may  appropriate  what,  for  line,  etc.. 917,5,  9176 

Road  may  remove  telegraph  structure,  when,  etc 9187 

2      Bills  of  Lading- 
Acceptance  of  bill  by  consignor,  what  is 8993-." 

Accident,  effect  of 8993-37 

Action,  definition  of. ....  - 8993-53 

Agent,   liability   of   carrier    for   act   of,   in   issuing  bill   of 

lading  8993-52 

Alteration  of  bill,  effect 8993-15 

Attachment,  while  negotiable  bill  of  lading  outstanding 8993-33 

Bona  fide  holder,  rights  of 8993-38 

As  against  seller's  lien  of  stoppage  in  transitu 8993-41 

Tn  case  of  fraud,  etc 8993-37 

Bona  fide  purchaser,  liability  of  carrier  to 8993-13 etseq. 

Right  of.  in  case  of  delivery  by  order  of  court 8993-18 
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Railroads  and  Railroad  Companies — Continued. 

SECTION, 

Bona  fide  purchaser  of  duplicate  bill,  liability  of  carrier  to.    P993-5  et  seq. 
Cancellation,  etc.,  of  bill,  liability  of  carrier  for  failure  to 

make  8993-13  et  seq. 

Carrier,  notice  to 899S-32 

Consignee,    definition   o( 8993-52 

Consignor,  definition  of 8993-52 

Construction  8993-51 

Contents  of  bill  of  lading 8993-1,  8998-39 

Contracts,  validity  of  terms  of,  in  bill  of  lading 8993-2 

Conversion,  effect  of 8993-37 

Damages,  carrier  liable  for  defect  in  form  of  bill  of  lading        8993-1 

Definition  of ; 8993-52 

Delivery — 

Bill  may  be  negotiated  by,  when 8993-27 

Bill  of  lading  effect  of 899J-29 

Liability  of  carrier,  in  case  of  delivery  to  wrong  per- 
son    8993-12  et  seq. 

Title  of  carrier  as  excuse   tor   failure  to  make 8993-18 

Title  in  third  person  as  excuse  for  failure  of  car- 
rier to  make 8993-19  et  seq. 

When  carrier  may  refuse 8993-11 

When  carrier  is  bound  to  make 8993-10  et  seq. 

Draft,  attached  to  bill  of  lading,  presumption 8993-40 

Duplicate  bill — 

Liability  of  carrier  for 8993-17 

Penalty  for  issuing  unauthorized 8993-45 

To  appear  on  face  of  bill  of  lading,  when 8993-6 

When  bill  of  lading  shall  not  be  issued  in 8993-5  etseq. 

Duress,  etTect  of 8993-37 

Endorsement,  bill   mav  be  negotiated  by 8993-28 

Right   of   holder  to  compel 8993-*) 

Endorsement  of  non-negotiable  bill 8998-29 

Equity,   rules  of  applicable  to  bill  of  lading  statute 8993-50 

Execution,  while  negotiable  bill  of  lading  oustanding 8993-23 

False  bill  of  lading,  penalty  for  obtaining 8993-48  et  seq. 

Form  of  bill  of  lading 8993-1 

Fraud,  efl^ect  of 8993-37 

In  issuing  bill  of  lading 8993-43  et  seq. 

Freight,  ben  of  carrier  for 8993-25  et  seq. 

Garnishment,  while  negotiable  hill  of  lading  outstanding..  8993-23 

flood  faith,  definition  of 8993-52 

Goods,  definition  of 8993-52 

Holder  of  bill- 
Definition  of 8993-52 

May  negotiate  negotiable  bill,  when 8993-30 

Right  of,  to  compel   endorsement 8993-33 

Transferred  but  not  negotiated,  rights  of 8993-32 

Holder  of  negotiable  bill,  rights  of 8993-31 

Implied  warranties,  in  cases  of  negotiation  of  bill 8993-34 

Indorser  of  bill,  liability  of 8993-34et seq. 

Injunction,  creditor  of  holder  of  hill  of  lading  may  have. .  8993-24 

Interpleader,  right  of  carrier  to -  - 8993-19  et  seq. 

Interpretation  8993-51 

Law.  rules  of,  applicable  to  bill  of  ladinjr  statute 8993-50 

Levy  of  execution,   while  negotiable  bill  of  lading  out- 
standing       8993-23 

Liability  of  carrier,  for  duplicate 8993-17 

For  failure  to  cancel 8993-13 

Liability  of  endorser 8993-34  et  seq. 

Lien  of  carrier 8993-25  et  seq 

Lien  of  seller,  as  against  bona  fide  holder 8993-41 

Lien  holder,  rights  of 8993-42 

I-oading,  liability  of  carrier  in   case  of R993-K 

Loss  of  negoliahle  bill,  effect  of 8993-lC 

Misdescription,  liability  of  carrier  in  case  of 8903-22 
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Mistake,  effect  of 8993-37 

Mortgage,  penalty  fur  transferritiR  bill  of  lading  to  goods 

covered  by  mortsage 8993-46 

Mortgagee,  no  warrant  by 8993-36 

Right  of  8993-42 

Must  be  furnished  by 8993 

Negligence,  validity  of   provision   in  bill  of  lading  against 

damage  caused  by 8993-2 

Negotiability,  not  limited,  how 8!l93-8 

Negotiable,  when  bill  of  lading  is 89ft3-l,  8993-* 

Negotiable  bill,   delivery  of 8M3-27 

Endorsement  of   ■. 8993-28 

Holder  may  negotiate P993-30 

Negotiation,  effect  of  fraud,  etc 8993-37 

Non-negotiable,  to  appear  on  bill  of  ladini;.  when 8993-7 

When  bill  of  lading  is 8993-3 

Non-negotiable  bill  of  lading,   penalty  for  i-^suing  without 

placing  words  "non-negotiable''  thereon 8993-19 

Effect  of  endorsement  of 8993-29 

Notice,  provisions  for,  does  not  limit  negotiability 8993-8 

Notice  to  carrier 8903-K 

Owner,  definition  of P9f«-S2 

Parts,  when  bill  of  lading  shall  not  be  issued  in 8903—5  et  seq.  . 

Penaltv,  for  violation  of  bill  of  lading  statute 8:  9;l-43  lo  89n3-19 

Person,  definition  of 8!i93-5-J 

Pledgee,  warranty  by 890.3-36 

Possession,  ptnaliy  lor  negotiating  bill  of  lading  for  goods 

not  in  po5se>^sion  of  cirricr 89!l3-47 

Purchase,  definition  of SSm-h'! 

Purchaser,  definition  of 891)3-52 

Sale  6f  goods,  when  carrier  m:iv  make 89P3-26 

Security,  holder  of  bill  for.  doe's  not  v.'arrant «W»3-36 

Seller's  lien,  as  against  bona  fide  holder 8fl93-*l 

Sets,  when  bill  of  lading  should  not  be  issued  in 8993-5  et  seq. 

Stoppage  in  transitu,  as  against  bona  tide  holder 6993-41 

Storage,  lien  of  carrier  for 8993-ii  et  seq. 

Time,  when  .statute  takes  effect... 8993-54 

Title,   in  carrier  as  excuse  for  failure  to  deliver 8993-18 

Transfer  of  bill  of  lading  without,  penalty 8993-46 

Title  in   third  person   as  excuse   for   failure  of  carrier  to 

deliver   8n93-19et seq. 

To  what  statute  applicable 89K-53 

Transferee,  rights  of 8993-32 

Unauthorized  hill,  penaltv  for  issuing 8993-J3  et  seq. 

Value,  definition  of 8993-K 

Warranties,  in  case  of  negotiation  of  bill 8993-34 

3.    Borrowing  Money  — 

Bonds;  purchase  bv  director  at   less  than  par 8978,  9222 

Bonds,  note.s,  etc..  how.  and  at  what  rate^  may  dispose  of  .8797.  8798 

Bonds  and  pledge,  issuing  for  any  purpose 8794 

Bonds   and   mortgages  may  he  made   for  certain  purposes 

and  how   8793 

Interest  on,  not  to  exceed  7  per  cent 8793 

Limitation  of  amount  of  issue 8793 

Borrowing  money   and   issuing   securities   in   lieu   of   pre- 
ferred stock,  etc 8801  lo  8803 

Limit  on  amount 8801 

Limit  on  interest 8802 

Mortgage,  etc.,   for  security 8802 

Purpose  for  which  company  may  borrow,  etc 8801.  8803 

Sale  of  securities 8804 

Indebtedness,    limitations   .m 87ai.  8794.  8801  to  8804 

.     Interest  on  bonds  of.  limit  on 8793.  8704.  8801   to  8804 

Limitation  on   aggreeifr   indebtedness 8794 

Mortgages    of.      fSee    above,    Consolidation,    below.    Re- 
organization. 1 
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Railroads  and  Railroad  Conii)anics — Coiitimied.  sectjon. 

Mortgage  or  pledge   for  any  purposu fl'M 

Mortgage,  may  make  for  certain  puriiosei,  how,  etc 

879.'*,  mf>  ui  KKii! 

Mortgage  covers  line  as  changed  -,  recording 87 4M 

Mortgage  of  reorganized  company  inferior  to  what !'Wi 

Mortgages  of,  inferior  lo  what  liens 'jmi 

Mortgage  or  pledge  made,  how SiiHi 

Lien  of.  dates   from 879C 

May  include  personality 8795 

Recorded    where 8796 

Mortgages  by  foreii^n  company  on  road  within  ^tale !l<.i90 

Narrow   gauge,   authority   to   borrow    money   to   complete 

road 87HH,  8800 

Notes  of,  purchase  by  director  at  less  than  par 8798,  »2ti 

Personality  included   in  mortgages  of 9~'Xi 

Preferred  slock,  issuing  securities  in  lieit  of 8801  to  «8i)H 

Recording  mortgages  of   8796 

Securities  of.  how  and  at  what  rates  company  niav  dispose 

of  8'7!I7,  8801  to  8804 

Securities,  purchase  by  director  at  less  than  par 87!18,  9222 

4.  Bridges  — 

Appropriation  of  ris;ht  to  use;  proceedings  thereon 87B0 

Bridge  company,  Ohio  river -. 9313,  9314,  9315 

Contracts  with  railroad  company  for  use  of  bridge,.         9313 

Railroad  and  tracks  on  bridge  of 9313 

Railroad  may  subscribe  to  stock  in,  or  take  securities 

of    imh 

Limiution   on   amouiil 9315 

Rates  of  toll  from  railroad  using  bridge 9313 

Bridging  canal  or  navigable  waters 877.".,  8776 

Attorney-general    to    enforce    provisions   of    sections 

8765.  8766,  8778 

Authority   for,  obtained   liow 8775,877ft 

Conditions   for   877.t,  8776 

Erected  before  May  1.  I8ri2.  lo  remain 8777 

Ten  feet  head  room 8776 

Compensation  when  other  companv  appropriates 8780 

Culvert  or  bridge,  required  to  enlarge 6518  to  6522 

Height  of.  overWd  bridge,  viaducts,  etc 8903  to  8907,  12546 

Joint  county  and  railroad 7558 

May  be   toll   bridges 8774 

Rules,  when  other  company  appropriates 8780 

Tolls  on  and  pasting ;  not  to  receive .^ 8774 

When  two  or  more  companies  to  use  one 8779 

5.  Connecting  line  — 

Agreement  between  connecting  lines 8806  to  8808 

Aiding  another  company ". 8806  to  8808 

Connecting  carrier,  liability  for  act  of,  initial  carrier  can- 
not avoid    8994-1 

Connection  of  tracks 614-42 

Connections  between   roads  to  avoid  transfer 8997.  8998 

Running  arrangements  with   street   railroads 9030   to  9032 

Contract,  common  carrier,  to  avoid  liability  for  act  of  con- 
necting carrier,  invalid    8994-1 

Contracts  between  connecting  lines 8806  to  8806 

Initial  carrier,  can  not  avoid  liability  for  act  of  connecting 

carrier    8994-1 

Joinder  of  lessor  and  lessee  as  defendants 8814 

Joint  liabili^  of   lessor  and  lessee 8814 

Service  on  lessor  and  lessee  company;  effect 8813.  8814 

Subscription    by   companv   to   stock   of   another   companv. 

when  8806  to  8808 

Switching  cars  of  other  companies,  duty  to 8997  to  8999 

Rates  for   9000.9001 
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Railroads  and  Railroad  Cumtiaiiies — Continued.  SK:nON. 
Traffic  — 

Interchange  of.  between   ^oads dS2 

Transporting  cars  of  other  company 8999 

6.  Consolioation  — 

Actions  against  new  company 9044 

Agreements  for,  how  defects  in  cured 9031  to  9033 

Agreements  for,  heretofore  made 9028 

Arbitration  of  value  of  obiectiiig  stock 9034 

Certified  copy  of  agreement,  filed  with  secretary  of  state..  9028 

Creditors'  rights  not  impaired  by 9038 

Old  company  may  be  deemed  in  existence  to  preserve  9038 

Domestic   companies,   of 9035 

Effect  of  consolidation ■  ■ 9029 

Election  of  directors  of  new  company 9037 

Notice,  etc 9037 

Evidence,  certified  copy  of  consolidation  is,  of  what 9030 

Evidence  that  may  be  dispensed  with  in  action  against  new 

company    9046 

Foreign  with  domestic  company 9026,  9027 

Continuous  lines  are,  though  unbridged  stream  inter- 
vene      9026 

Franchises  of  conftiliients  vest  111  consolidated 9041 

•  Improvements   of,   when  owned   by   two   or   more  com- 
panies   9047  to  9053 

Division  and  disposition  of  interest 9047 

Proceedings   when   companies   cannot   agree   on 

disposition    9048 

Lessee  of  road,  enter  into  ^reement 9053 

Payment  for   9049 

Provision  that  improvements  do  not  mean  terminal 

facilities    9050 

Liabilities  of  old  attach  to  new 9038 

May  sell  stock  and  bonds  acquired 9039 

May  issue  slock  for  purchase  money 9040 

New  company's  rights  and  liabilities 9029 

New  company  dates   from  when 9029 

Partition,  property  of.  not  compulsory 9051 

Principal  office  of  new  company;  change;  notice 9043 

Proceedings  to  effect  9028 

Joint  agreements;  meetings;  notices;  adoption,  etc..  9028 

Properly  and  rights  of  old  vest   in  new  company 9038 

Purchase  of  land  along  chartered  route,  by  conqtanv  sell- 
ing  its   interest 9052 

Superior  and  fellow  servant  defined 9016 

Stockholder  rcfusinit  assent  must  arbitrate 9034 

Notice  of  application  for  arbitrators 9036 

Taxation  of   9045 

Title  to  realty  not  impaired  by 9038 

7.  Construction  — 

Abandonment  of  part  constructed  not  allowed 8747 

.Abandonment  of  any  part  located 8750 

Branch   road,  may  construct 8757 

Certificate  to   file 8757 

Construct,  operate,   and  maintain   road 8745 

Convej'ance  of.  executed  how 8761,  87K 

Divertmg  road  or  stream,  when 8776 

Extension  of  road  of.  and  how 8772 

Certificate   and    filing 8772 

Effect   of   extenMon,   etc 8772 

Notice  of  meetiiiK  to  determine 8772 

Extension  of  road  into  other  state 8756 

Rights,   etc.,  over   extension 8756 

Gifts  of  land   (o,  void,  unless ft7e2 
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Grade,  changed  may  be,  when 8753 

Lands,  company  may  acquire  what 8761 

Conveyances,   of,   executed,   how 8781 

Gifts  of  land  to  company,  void,  unless 8763 

Liability  of  company  for — 

Damages  for  use  of  street,  road,  alley 8763  (0  8766 

Limitation    of   action 8765 

Liability  of  company   to  land  owners  on  changes  in  line, 

grade,   etc 8755 

Line   may    be   changed,    how.     ( See   above.    Grade ;    See 

below,  Location ;   Route) SH7 

Certificate  of  secretary  of  state  and  record S748 

Mortgage  covers  line  as  changed 8749 

Re-recording  8749 

Stock   subscription  on   faith  of  old   line,   cancelled, 

when,    how    8747 

Location   of   road   may  be  changed,   when.     (See  above. 

Line;   below.  Route) 8753 

Road  or  stream  diverting 8773 

Route  changed,  when  and  how.     (See  above  Grade;  Line; 

Location)    8750 

Effect  on  subscriptions  and  land  owners S75I 

limitation  on  action  for  damages  for 8752 

Notice  of   change 8752 

Street,  road  or  alley,  right  to  occupy 8763  to  8766 

Action   for  damages   occasioned  by   such   use 876."! 

Limitation    of    action 876o 

Grant  of  right  to  use -8766 

Telegraph    line,    railroad    company     may    construct    and 

operate,   what    R745 

Terminus  in  county,  and  on  state  line  fixing 8746 

Certificate,  acknowledged  and  filed S74fi 

Terminus,  changed  how.     (See  above,  IJne) R717 

Toll-bridges,  tracks  for  railroad  may  be  laid  on 9513 

(.    Creation  and  Organization — 
Subscription  for — 

Change  of  line  afTects,  how 8747 

Change  of  route  affects,  how ''751.  87,52 

Conditioned   as   to    application   of   proceeds,   may    he 

received   R7P2 

Payable  on  completion,  aitthorired,  when S7fll 

Subscriber  not  a  stockholder  until 8791 

Taxation    tor    5650 

I,    Directors  and  Officers — 

Acts  of  those  ineligible,  void 8790 

Agent  of.  acts  of  those  ineligible  void 8790 

Examination  of   603 

Who  ineligible  as 8189 

Directors     8784 

Classified,  may  be S7fi.-i.  8786 

Election  of   8785,  8T87 

In  company  where  bondholders  vote 8787 

Liable  personally  to   .stockholders,   when P788.  B223 

Exoneration,  by   protests,   etc 8788.  fJ223 

Number  of,  mav  be  chanq;ed.  how 8784 

Protestin?  on   record  acrainst  action  of 878S.  B223 

Purchase   bv.    of   securities,   at    less    than    par,    void. 

when    8798,  9322 

Term    of    878-'.,  8786 

Ineligible  to  oBice  or  appointment,  who 8789 

Acts  of   those  who  are  ineligible,  void 8710 

List  of  changes  of  officers ..  .fiin  ><>  (112 

Notes  of;  purchase  by  director  at  less  than  par 8798.  9222 

Offices  that  are  to  be  kept  within  state,  and  where 874-1 
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Railroads  and  Railroad  Companies— Continued.  SECTION. 

Penallv    against    officers    for   violation    of   Public    Service 

Commission  act 570 

President  must  sign  conveyances 8761.  8762 

\'ice-president.  acts  in  stead,  when 8782 

Protest  on  record  by  director:  effect  thereof 8788.  9223 

Treasurer,  directors   mav  elect 8783 

!s  subject  to  what  rules 8783 

Vice  president,  directors  may  elect 87ft! 

.Acts  in  place  of  president,  when 8782 

Who  ineligible  as 8789 

10.  Drainage— 

Ditciies.   must   construct,  how 8908 

Proceedings   to   enforce  construction 89'l9 

Fees' in   such   cases 8912 

Probate   judge's   duty 8909 

Cost  of  work  taxed  by,  on  dujihcate  against 

company  8911 

May  let  work,  when R910.  8911 

Sale  of  work  by,  contract ;  collection  against 

company,  etc 8910,  8911 

Levee,  apportionment  of  cost  of t>808 

11.  Elevated  Railroads — 

.■Appropriation  of  easement  for.. 876"  to  8771 

Changes,  in  sewer  pipes,  etc.,  power  to  make 9143-1 

Changes,   expense  of 9143-1 

Construction  of,  abolishing  grade  crossings 8763 

p-ranchise,  validity  of 9141-2 

Lease  of  space  in  subway 9143-3 

Longitudinal  occupancy  of  street  unlawful 8766 

Modification  of   plans 9143-1 

Plans  and  specifications,  power  to  make 9143-1 

.Approval  by  director  of  public  service 9143-1 

Notice  9143-1 

Hearing 9143-1 

Sewers,  etc..  may  be  located  in   subway  without  compen- 
sation     9143-1 

When  permitted 0142,  9147 

12.  Employes — 

Automatic  couplers,  air  brakes  required 894C  to  8948, 

3957  to  8965.  l-i5S2 

Color-blindness,  shall  not  employ  persons  affected  with...  12548 

Conductor  of,  failing  to,  cancel  tickets 13087 

Conductor  of  train — 

Arrests  passenger,  when 9158 

Damages  caused  by  conductor 9158 

Eject  passenger,  may,  when 9157 

Must  tender  back  proportion  of  fare  first 9157 

Penalty  against 9159 

Policeman,  conductor  is,  when 9166 

Contributory  negligence  of.  none  when 6955 

Crew  required  on 12556  el  seq 

Definition  of  516 

Effect  of  slight  contributory  negligence 9018 

Engineer,  penalty  for  neglecting  duties  at  crossings 

8831.  8833.  12549,  12550 

Flaxen  and  hostlers,  employment  of 12551 

Freight  may  be  hauled  at  reduced  rates  for 515 

Hours  of  service  restricted 576  to  578.  flOOT.  SrtOP 

Inebrious  engineer  forbidden : 9005.  90O6 

Injury  caused  by  other  emplove.  officer  or  agent  of  com- 

,.  ,.,Pa"y  ; ■ 9017 

Liability  of  company  to  employes 9017.  90It> 

Mail  cranes,  live  stock  chutes,  erection  of 12552 
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Railroads  and  Railroad  Companies — Continued.  section. 
Negligence— 

Contributory,  by  employe  wlere  ccimp.iny  unlawfully 

uses  car,  locomotives,   ':U' 8955 

Negligence  presumed   from   defective  appliince 9015 

No  contract  immunity  from  negligence !I0|1  to  9014 

Passenger  conductor,  is  policeman,  when 9156 

.    Arrest  passenger,  may,   when DISS 

Damages  caused  by  conductor -9158 

Eject  passenger,  may,   when 9IS7 

Tendering  back  portion  of  fare  first ■  9157 

Penalties  against,  in  respect  to  such  duties 9159 

Police  of;  appointment  by  governor 9150 

Badge  to  wear -  - 9153 

Commission   of ;   revocition 9160 

Record  of  9151 

Compensation  of,  company  to  pay 9154 

Oath  of  9151 

Protected  by  blocking  frogs,  switches,  etc 9009 

Running  train  with  less  than   full  crew 12553 

Transportation  of,  at  reduced  rates 515 

13.     Fare  and  Freight- 
Agriculture,  etc.,  mav  transport  person  engaged  in  instruc- 
tion in  Ohio  state  university  free 7974 

Baggage,  bicycle  is 8979 

Canals,  freight  on  road  in  com[ielition 8981 

For  part  of  distance 8981 

Rates;   publishing;   how   changed,   etc 8982 

Cars  of  other  company,  must  transport 8999  to  OOOI 

Freight  that  may  be  charged 8999  to  9001 

Charges  must  be  reasonable,  etc 504,  512 

Investigation  as   to  by   Public  Service  Connni'^.'iion. . 

,124   to  .i2P,  .-Ai  to  ,"137 

In  case  of  inter-state  freight Sfi.? 

Claim  for  freight  may  be  made  within  what  time 8.174 

Classification  of,  to  accompany  schedule 505.  50R 

Uniform  on  all  roads 514 

Contracts,  not  to  earn"  freight  or  passengers,  prohibited..        8983 

Injunction  in  aid  of R9Pfi 

Demurrage,   switching,  etc.,  charges 506 

Must  be  published  as  part  of  schedules 506 

Discrimination— 

Against  points  in  state  prohibited fun's,  8989 

Againiit   short   haul   prohibited 8988,8989 

Between   local   and  through   freight,   prohibited 8987 

By  trunk  road  between  tributarv  roads 8984 

Injunctions  in  aid  of 8986 

Must  furnish  equal  facilities  to  shippers..  8990 
Forbidden  as  to  free  tran.sportation  or  reduced  rates.  .!Jl.'>.  518 
Forbidden  to  shippers  of  live  slock  in  case  of  free 

transjjortation oie,  518 

In   furnishing  cars  to  shippers 520 

Investigation     by     Public     Service     Commission,     as 

to    524  to  .'128.  :m  to  .W7 

May  not  make G14-1 

Must  furnish  equal  facilities  to  .shippers 8990 

Trunk  roads  not  to  discriminate  between   tributary 

roads    85184 

"Unjust"    defined .■(» 

Forbidden ;  penalty  5ftT 

Draw   hacks   prohibiteif 8'l8-> 

Employe,  reduced  rate  for 515 

Excess  fare,  when  railroad  mav  charge 8978 

Notice  to  be  posted 8978 

Fare  of  passenger 8977 

Limitation   on   rate 8977 
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Forward  goods,  musl,  over  line  named  by  shipper.  .8985,   mw 

Injunciion  in  aid  of 8986 

Penalty    8986 

Free  transportation,  etc.,  lawful,  when 515  to  518 

Report  as  to 581 

Gonds    must    be    forwarded    over    line    named    by 

shipper     ■      8985 

Penalty"".'. '"."..  ^^V^^y"^'.^.'.'.'.'.'.'.'.'-'.'.'.'.'-'-        8986 

Injunction  in  aid  of  sections  8983  to  8985 8986 

Liability  of,  for  damage  to  freight 8994-1 

Notice  to  owner  of  receipt  of  freight 8365 

Ohio  Slate  university,  person  engaged  in  agricultural 

extension  work  may  be  transported  free 7974 

Overcharge  of.  penalty 9002,  9003 

Pass,  to  whom  may  be  issued 516 

Perishable,   sale   of 8373 

Public  Service  Commission  can  not  fix  fare,  when..  614-1" 

Rates  of  freight,  company  may  charge 8980 

Exception,  by  certain  roads 9004 

For  switching  ears  of  other  companies 8999  to  9001 

How  regulated 512  to  5« 

Loading  and  unloading,  may  charge 8980 

On    branch    road 8M6 

Rates  of  passenger  fare  and  limitations  thereon 8977 

Rebate.',  etc..  unlawful  to  accept 568 

Reduced    rale.s 515  ^ 

Reduced  rate  or  free  service  mav  be  given,  when...  614-72 

Register    of    freight 8366 

Schedule  of — 

Changes  in,  how  made,  etc 508,  53S.  536 

Classifications  of  freight  filed  with 505,  506 

Copies  of  for  use  of  public 50fi 

Filed  at  station,  etc 506 

Filing  with  Public  Service  Commission SW 

Form   of    506 

In  case  of  interstate  freight  rates 56.1 

Must  show  what 506 

Variation   from,  forbidden 508 

Short  haul  8981.8982 

Special  contract  rates 513 

Storage,  and  suits  for  freight  and  charges 8370,  8371 

Tickets  of;  counterfeiting,  etc.;  penalty 13086,  13087 

Dealing  in,  regulated 290  to  995 

Tolls  on  bridges  of 8774 

Transporting  cars  of  other  company 8999  to  WOI 

Trunk   road   not   to   discriminate   between   tributary 

roads  8984 

Injunction  in  aid  of 8988 

Unclaimed,  sale  of 8367 

Notice  nf  sale SMfi 

Proceeds  of   sale 8369 

Warehouse  certificates  on  grain,  ore,  etc.,  stored  in 

yards,  wharves,  etc.,  may  be  issued  by 8995 

14.    Fences  and  Cattle  Guards—  ^ 

Agreements  with  owners  respecting 8915,  8918 

Attorneys,  fees,  recovery 8915.8916 

Company  to  erect  and  maintain 8913  to  8915 

Crossings   8914 

Destroyed  by  fire,  company  to  repair 8915 

Landowner,  may  repair  and  recover 8917 

To  construct,   when 8916 

Recover  cost  of  company MI16 
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Liability  of  company  for  insufficiency 8914 

Omission  of  railroad  company  to  repair  fence 8917 

Penalty  for  not  constructing  or  repairing 8920 

Protection  of  life  and  property,  duties  of,  as  to 8913  to  8921 

Recovery  of  attorney  fees 8917 

Refusal  of  railroad  to  construct  fence 8915,  8916 

Repair  of  fence 8917 

Temporary  crossings  8915 

When  company  may  build  at  landowners  expense 8919 

When  certain  sections,  do  not  apply 8860 

Attorney's  fees  on  appeal   or  error 8973 

Duly  to  keep  track  free  of  combustibles 8968 

Evidence  as  to  negligence 8971,  8972 

Extinguishers  to  be  kept  in  passenger  trains ....  .8938  to  8941 

Liability  for  8970 

16    General  Provisions — 

Accidents,  investigation  of  by  railroad  commission 574,  575 

Notice  of  to  Public  Service  Commission 673 

Acts  as  to   Public  Service  Commission 487  to  814 

Application  of  act 501 

Penalty    for    violating 571 

Punitive  damages  for  violating 569 

Agreements — 

Copies  of,  to  Public  Service  Commission 561,  603 

Animals,  diseased.   Public   Service  Commission  must  state 

where  were  wintered 133T!,  13372 

Apportionment  of  expenses  of  Public  Service  Commission.  006 

Books,  papers,  etc. — 

Power  of  Public  Service  Commission  to  inspect,  etc..  559 

Penalty  for  refusing  inspection,  etc 570 

Capital  stock.     (See  below,  27,  Stock.) 

Cattle,  as  to  diseased 5832,  58.13.  13371.  1.1372 

Cattle,  detaining  in  cars  without  food 13376 

Changes.     (See  7.    Construction,  herein.)  " 

Claims,  mode  of  enforcement 679,  580 

Complaint  against,  before  Public  Service  Commission,,.  579 

Continuance  in  employment  not  contributory  negligence...         9017 
Contracts,  copies  of  certain,  furnislied  to  Public  Service 

Commissioner    608 

Contracts  and  contractor  for  construction 8343,  8344 

Contracts,  not  to  carry  between  certain  points,  prohibited.         8983 

Injunction  in  aid  of 8986 

Conveyance,  of,  executed,  how 8761,  8762 

Damages,  claims    tor 579  et  sea. 

Treble,  liable  for,  when 614-68 

Definition  of,  as  public  utility 501.614-2 

For  purpose  of  taxation 5416 

Depots,  passenger,  duty  to  provide,  etc 519 

Depots,  freight,  etc.,  duty  to  provide,  etc 519 

Depot,  union  company  (See  Union  Depot  Company).. 9160  to  9169 
Presidents   of   two  or  more   roads   may   form   union 

depot    company    9160 

Roads'  liability  for  debts  of  depot  company 9167 

Roads  may  guarantee  bonds  of  depot  company 9169 

Stock  of  depot  company  owned  by 9163 

Detaining  stock  in  cars  without  food 13376 

Displacing  anythinf;  pertaininfc  to 12560 

Dissolution  in  certain  cases,  when,  how 8819 

Distance  from,  of  place  from  manufacturing  or  storing 

explosives 5903,  5904 

Driving  or  riding  into  inclosure  of 12544,  12545 

Driving  vehicle  along  track  of :  penaltv IS542 
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May  occupy  highways   »1 18 

May   appropriate  property yU9 

May  lease,  purchase,  or  contract  with  other  companies  t>12u 

May    consolidate    9120 

Shall  be  subject  to  street  railroad  regulation 9121 

KlecH-icity   as   a    motor 8758 

Municipal  consent  8758 

Elevator  company,  road  may  lake  stock 10173 

Examination  of,  by  commissioner 603 

ProcecdinKs  and  penalties -.eOil  to  612 

Exempt  from  execution,  certain  property 87U2 

Expenses     of     Public     Service     Commission     apportioned 

railroads    60C 

Facilities  and  service,  must  furnish  adequate 504 

Investigation  as  to,  l>y   Public  Service  Commission.. 

524  to  .'i28.  .'.:«  to  :.37 

"Family"  of  employe,  definition  of .116 

Fines,  liability    tor 609 

Franchises,  conditions  of,  to  traction  companies 91U 

Freight  trains,  physicians,  slieriff,  etc.,  can  ride  on 8992 

Crews  required  on 1Aj56 

Garnishment,  proceediiiKS  in  aid  of  execution,  against 

117G1    to  11767 

Service  of  process  of.   on 1183.'( 

Gifts  of  land  to,  void,  unless 87*2 

Heating  apparatus.     (See  30,  Trains  and  Equipment) 
Highway   crossings  — 

Obstruction   of   by   train : 7472 

Incorporation  of.  (See  8,  Creation  and  Oixani^atioii). 
increase  of  capital  slock.     (See  27,  Stocks). 

Inclined  plane  railroad 9140,  9141 

Infected    cattle,    must    furnish    statement    as    to    where 

wintered    11371.  13372 

Intoxicating  liquors,  sale  of,  by,  tax   for 6075,  6076 

Drinking   of,   on   trains   prohibited 13196 

Interurban    depot    companies 9169-1  et 

Interurban   railroad  company,  included   under  term   "rail- 
road"      501 

Judicial  sales  of  road.     (See  23.  Receiverships  and  Sales). 

Land  back  of,  to  he  regarded  as  abutting 1203 

Lighting  of,  in  municipality .3762  to  3767 

Live  stock  chutes,  erection  of 125-52 

Live  slock,  permitting  to  be  crowded  in  cars;  penalty I33T6 

Attendants  for,  free  transportation   for -"iie.  517 

Management  of.   Power  of  Public  Service  Commission  to 

inquire   into    555 

Mining  Corporation  — 

May    build    railroad 10141 

May  subscribe  to  stock  of  railroad 101S8 

Municipality  in  — 

Appropriation  of  crossing  tor  streets W(7 

Power  to   regulate   speed  of 3781 

I'ower  lo  require  llihlimj  tracks  and  bridges. ..  .3763  to  .3767 

Murder,  by   obstructing  nr  injuring 12401 

Negligence- 
Joint  liability  of  le=«"r  and  lessee  of  railroad  fol-. . , .  8814 

Ni)tice  by  railroad  company  of  change  <)f  route 87.52 

Station  at,  wht'thcr  train  is  on  sche-liile  time  or  not.  8934 

Penaltv  for  not  givin;;  notice  of  rhantje 8ft2.5 

Obstructina  track  laving  or  operation  of  road;  ptnaltv.  .882"i.  12-560 

Ohio  River  Bridge  Co,     (See  4,  Bridges. ) 
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Passenger  arrested  by  conductor,  when 9158 

Delay,  telegram  must  be  sent  for  delayed  passenger.  1338!) 

Ejected,   may  be,  when fll57 

Tendering  back  portion  of  fare  first 0157 

Passenger  train  must  stop  at  certain  stations 8922,  892;i 

Pledge.     (Stt  3.  Borrowing  Money.) 

Preferred  Stock.     (See  27,  Stock.) 

Principal   office    87-14 

Change  of   X'U 

Must    establish,   where S744 

Notice  of R744 

Office ;  whaf  10  be  kept  at  principal 8744 

Record  to  be  keot  open  to  inspection 8744 

Private  railways  for  mine,  etc. — 

Public  Ser\-ice  Commission  act  not  applicable  to .Wt 

Right  to  pass  over  railroad  or  .highway 8861.  fti^i 

Proceedings   in   aid  of   execution  by   garnishment  .igaiiisi. 

(See    Garnishment)     11761  ct  scq. 

Property,    including,    nuts,    bolts,    journal    brasses,    etc.. 

unlawful  removal  of 12.j60.  12.'ifil 

Public  road,  obstruction  of 7472 

Public     Service     Commission,     expense-     of,     nppirtioncd 

among  railroads    I1O6 

Public  utility,  railroad  included  in 5115 

Purchase  of  another  road  by.     (.See  17.  Lea'c;  2;).   Re- 
ceiverships and  Sales.) 

Quarantine,  regulations  as  to 442.^  4-14.-)  to  1117 

Must   be  observed  by 444-"i 

Running  of  trains,  etc.,  not  to  be  prohibited  by t42.S 

Railroad,  defined   ,"141.1 

Rebate   to    employe 515 

Receiver,  included  under  term  "Railro.id" .'lOl 

Record  of  proceedings  to  be  kept  where 8744 

Open   to   inspection 8744 

Recording  release  to.  of  righl  of  way,  when  made  by  in- 
formal instrument    8R3i 

Certified  copy  of  record  is  evidence 8822 

Resiulations  as  to  various  mat lers f<744  et  seq. 

Relief  association,  waiver  of  claim  for  damages  forbidden.  m\0 

Right  of,  lo  occupy  public  roads,  etc !!I42  to  014fl 

Right  of  way,  land  covered  bv,  not  be  taxed   to  land- 

owner    8890,  8821 

Presenting  statement  of,  to  auditor 88211 

Record   of  grant  of.   when   not   in   form  of   deed  or 

lease   8822 

Certified  copy  of  records  is  evidence 8822 

Siirvei-  and  niat  filed,  etc 8821 

Roads,  public,  not  to  be  obstructed  bv ,7472  lo  747.'j 

Russian  thistles  in.  destruction  of . . .' 71fil.  71fl2 

Sale  of  road  on  re-organ i j; a  1  inn.   fSi-e  24.  Reorganization.) 

Scrap- 
Action   of   replevin   for;   averments;   evidence f'OJl.  !NI24 

Bill  of  sale  to  be  delivered flOlfl 

Confusion  of  good*,  mixture  deemed M22 

Evidence  of  title  to !KI2I 

Penalties  as  to Wi20 

Sold  hv  what  officers,  and  how (M)]!! 

What   sales  void fNllfl 

Service  of  summons  on.  how  made 11121(1,  10241.  11288 

In  hands  of  receiver 1 1231  to  1123.1 

Or  process   of  nanii-'hment 1 1833 

Special  prnvi=ions  of  I.iw   for  govemin-;.  unices.    8T37 

Speed  of.  regulated  in  municipal  corporations .^781 
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Siaftons— 

Exchange  municipal  property  for 3700  to  3702 

Lease  of  municipal  property   lor 3700  to  3703 

Sale  of  municipal  property  for 3700  to  3702 

Steps  at,  compelled 8936.  8937 

Stock-yard  company  may  build  railroad 10211 

Storage  certificates  on  ore,  grain,  etc.,  in  yards  or  wharves 

i-'sued  by 8995 

-Streams  or  roads,  diverting 8773 

Street  obitructing   7472  to  7474 

Street,  required  to  sprinkle  right  of  way 3750 

Street  railroad  9100  to  9149 

Definition  of 5416 

Municipal   corporation,   power   of    (See   Street   Rail- 
road)   3768  to  3777 

Suburban  railroad,  defined ■  ■ 5416 

Suburban  or  intcrurban  railroads,  excise  tax.   assessment 

for  5416.  5484 

Suits  against,  before  justice  of  the  peace ■  ■  10239  to  10242 

Switching  by,  may  be  prohibited  by  council 8851 

Terminal  company,  included  under  term  "railroad" 501 

Transportation,  reduced   rate  for  employe 515 

Transportation  contract — 

Copies   to   be   furnished   Public   Service  Commission. 

when    561 

Treasury,  state  money  collected  from  railroad  paid  into..  613 

Treble  damages,  liable  for,  when 614-68 

Underground    tracks    9142  ct  set 

Uniform  bills  of  lading  of ■■ 8993-1  ct  sec 

Union  Depot  Company.     (See  above.  Depot)— 

Included  under  term  "railroad" 501 

Union    Electric    Depot   Company.      (See    Union    Electric 

Depot  Company) 9169-1  to  9169-5 

Union  railroad  (See  Union  Depot  Co.) 9160  to  9169 

Venue  of  actions  against 11273 

Village,  bounding  on.  jurisdiction  of 4643,  4560 

Violation  of  law  as  to — 

Action   tor  forfeitures  or  penalties  brought  by  whom, 

when 578 

Attorney  general  or  prosecuting  attorney  to  assist  in 

prosecutions  for.  etc 577 

Public  Service  Commission  to  report  to  attorney  gen- 
eral     576 

Waiting  rooms,  must  maintain 8926  ct  set 

Water    transportation    company,     included    under    term 

"railroad"    501 

What  is  assumption  of  risk ■ 9017 

When  liable  for  injury  or  death  of  employe - 9017 

Where  action  against  to  be  brought 11279 

17.    Leases- 
Assent  necessary,   of  two-thirds   of   stockholders  of   each 

company   8809 

Common   carrier   company's   power   to   lease   and   operate 

railroad    10170 

Copies,  to  furnish  public  service  commissioners  with  copies 

of  lease  6fW 

Dissenting  stockholders,  remcdv  by  sale  of  his  stock,  how, 

etc 9910 

Arbitration  as  to  such  sale 8810.  8P11 

Notice  of  application   for 8812 

Payment  of  award 8811 

Effect  thereof JWOg  to  SWW 

Lessee  company,  foreign,  its  duties  and  liabilities 8813,  8RU 

Lessor  company,  remains  liable  as  if  still  operating 
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Lessor  and  lessee  jointly  liable  for  what 8814 

May  be  jointlv  sned 8814 

Purchase  or  lease  of  another  road 8806  to  8808 

Rental  of  leased  road 8809 

If  not  paid,  lease  is  void  at  lessor's  option 8813 

Must  equal  what 8809 

Security  for  8813 

Sale  or  lease  of  undivided  interest 9098 

Approval  by  court 9098 

Effect  on  previous  liens 9098 

Security  for  rental  and  preservation  of  property 8813 

Service  upon  either  company ;  effect 8814 

Void,  lease  is,  at  lessor's  option,  if  rental  not  paid 8813 

18.  Liens- 
Certified  copy  of  notice  of,  to  be  served  on  officer  sellinsi; 

road    TOST 

Claims  for  construction,  payments,  lien*  for,  etc 8.176  to  S:tSO.   13181 

Enforced  and   rendered  available,  how 9087 

Funds  in  receiver's  hands,  what  is  Hen  on 9066 

Judgment  on  lien,  what  to  be  done  in  case  of 9089 

Laborers',  contractors',  etc..  lien  on 8376  to  KWO,  1-1181 

MortKage.  hens  that  are  superior  to,  of 9086 

Of  reorganized  company,  interior  to  what TOPS 

Notice;  contents;  filing 9087 

Officer   selling   road,   duties 9087 

Public  Service  Commission.     (See  Public  Service  Commis- 

Order  of,   for  safety  devices 594  to  ■'i97 

Sale  of  mortgage,  court  to  retain  amount  of  such  liens     9088 

Subcontractors',  lien  on 834.1  to  8352 

19.  Mortgages.     (See  3,     Borrowing  Money.) 

20.  Penalties     585  to  587 

Acting  as  officer  or  agent  of  company,  when  ineligible 8790 

Apron  or  bridge  between  cars,  for  not  havin? 8930 

Conductor  in  respect  to  police  duty 9159 

Dealing  with  companies  not  paying  taxes 5676,  5677.  1341.^ 

Discriminating    81188,  8989 

Fences,  cattle-guards,  and  crossing,  for  not  constructing  or 

repairing   8930 

Forwarding  goods  over  a  line  contrary  to  shipper's  orders. 

8985.  13420 

Healing  apparatus,  in  respect  to 8933 

Lighting  cars,  in  respect  to 8934,  8935 

Obstructing  operation  of  road,  or  track  laying 8825 

Obstructing  street  over  five   minutc«. . .  .7472  lo  7474,  12.549.  12-550 

Overcharges   of   freight  or   fare 9002,9003 

Passenger   train    not   Slopping 8922,  8928 

Sign-boards,  at  crossings,  for  not  having 88-52 

Spark   arresters,   not  using 8987 

Train  crews  , 12563  to  12557 

Under  Public  Service  Commission  Act 571,  576  to  578 

Are  cumulative  682 

21.  Powers    8745  to  8818 

As  to  running  arrangements  with   street  railroad-! 9130.  91.13 

Cease,  when  and  hojv 9155 

Record  91.55 

Depots    874-5 

Enforce  regulations  and  to  arrest,  povirers  lo 91.52 

^Regulations   for,  company  mav  make 9152 

Term   of    9150 

Ijabitities  and  powers  of,  generally 9151 

Machine  shops   874.5 

May  construct  and  operate  railroad 8745 
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May  operate  between  termini  named  in  articles  o£  incorpo- 
ration     8745 

Offices    8745 

Round  Houses   8745 

Side  tracks    8745 

Tiimonts    8745 

Water   tanks    8745 

22.  Public  Service  Commission — 

Action  to  test  validity  of  order  of  public  service  commission  614-69 

Authority  to  issue  slocks,  bonds.  etc..._ 614-T3«seq. 

Jurisdiction   of,  by  public  service  commission 487else(l. 

Power  to  regulate 614-3,  614-1 

To   control,    when 502 

Violation  of  order  of  public  service  commission 614-64 

23.  Receivership  and  Sales — 

Appraisemenr,  sale  of  road  without 90P1 

Duty  of  court  in  such  case 9091 

Purchaser    of    railroad :    incorporation    of :    powers,    etc. 

9074,   9076.   n0S8 

Receiver  of  — 

.^ction  against,  where  brought 9065 

.Application  of  funds  in  his  hands  and  lien  thereon..  9066 

Citiicn,   must   be,  when 9064 

Deposit  money,  where  he  must 9067 

Fire,    liability    for SJffO 

Powers,  duties,  etc 9064 

Resident  citizen  of  state,  must  be MM 

Service  on   9085 

To  save,  statute  of  limitations I122S  to  112.13 

Sue  or  be  sued  without  leave  of  court 9064 

Sale  of  road,  judicial  — 

Certain  roads  in  receiver's  hands 9068 

Commissioners  to  appraise {H170 

Confirmation  and  deed 9072 

Creditors'  rights  to  answer  petition  for  sale 1)069 

Distribution  of  proceeds  of  sale 9073 

Not  lo  be  sold  for  le?^  tha'n  two -thirds  of  appraise- 
ment, unless    9071 

N'otice  of   sale  to  be   published 9071 

Order   of   appraisement 9070 

Order  of  sale  and  proceedings  thereon 9070 

Petition    for,   by   receiver 9069 

Notice  of,  by  publication 9069 

What  lo  contain 9069 

Purchasers,   who   may   be 9074 

Hold  property   free  of -all   debts 9074 

How   mav   incorporate 9074 

Re-appraisement  9071 

Execution,  sale  on.  road  subject  to 9051 

Franchises,  how  acuuired   and  passed 9075 

Stockholders'   rights    9075 

Grant  of  franchises,  form  of 9075 

Purchaser  may  acquire  the  franchise  to  be  a  corpora- 
tion,  how    9075 

Purchaser  at.  mav  sell 9076 

His  grant,  in   what   form 9076 

Record  of.  and  where 9076 

Purchaser   at.   or.    from   purchaser   at 9077.9078 

Persons   may  he 90n 

Incorporated,    how    9077 

Powers,    rights,    obligations ...9077,9078 

Preferred  stock,  bonds.  mortfcaRes 9078 

Railroad  company   may  be 9077 
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Sale  of   road,   private  — 

Deed  therefor;  consideration StO&o,  9056 

Road  bed  and  right  of  way  may  be  sold,  when  and 

how  9054 

Right  of  way  forfeited  and  reverts,  when 9069 

Stockholders  must  assent  9056 

Meeting  to  consider;  notice;  proceedings 9056 

Stockholder  dissenting ;  his  rights 9057 

Title,  that  vests  in  grantee 9068 

Transfer  includes  what 9054 

24.    Reorganisation  — 

Agreement  to  plan  of  adjusting  indt-bledness  between  cred- 
itors and  stockholders,   when,  how 9092 

-Agreement   may  be   between   each   interest   and   the  com- 
pany    9096,  9097 

Costs  and  expenses,  order  of  court  respecting 9096 

Effect  of  agreement  on  pending  suit 9096 

Filing  and  publishing  agreement 9093 

How  to  become  party  to  agreement 9094 

Rights  of  those  who  do  not  agree 9095 

All  rights  barred  in  six  years. . . .' 9095 

In  case  of  disability 9095 

Agreement  for,  by  creditors  and  stockholders,  when  and 

how  made    9079 

Copy  to  be  filed  in  court 9079 

Judgment  under,  and  effect 9079 

Purchase  by  trustees  under;  effect  thereof 9079 

Trustees  under  agreement 9079 

Unsecured   debts,   provision    for 9079 

Appraisement,  foreclosure  sale  without 9091 

Court's  duty  in  such  case 9091 

Bonds  and  mortgage,   issuine 9063 

Capital  stock,  amount  may  be  issued 9083 

Certificate  to  be  filed  with  secretary  of  state;  contents 9081 

Copy,  is  evidence  of  what 9081 

Conveyance  of  property  to  new  company 9082 

Creditor  entitled  to  become  parly  to  agreement 0O80 

Debts,  claims,  liabilities  of  old  company 9083,  9083 

Evidence  of,  etc.  certified  copy  of  certificate  is 9081 

Lease  or  sale  of  undivided  interest 9098 

Approval  by  court 9098 

Effect  on  liens 9098 

Liens  that  are  superior  to  mortgage  of  new  company 9085 

Liens  that  are  superior  to  mortgage 9086 

Certified  copy  of  notice  to  be  served  on  officer  mak- 
ing sale  of  road 9087 

How  such  liens  enforced  and  rendered  available 9087 

In  case  of  sale,  court  to  retain  amount  of  lien 9088 

Notice;  filing;  contents 9087 

Officer  selling  road,   duties 9087 

What  to  be  done  in  case  of  judgment  on  such  liens..  9089 

Meeting  after  sale,  of  creditors  and  stockholders 9080 

Capital  stock,  deciding  upon 9080 

Change  of  name : 9080 

Directors,  election,  number,  residence,  etc 9080 

Notice  9080 

Proceedings  thereat   9080 

Voting  at 9080 

Mortgage  of,  inferior  to  what 9085,  9086 

Powers  of  new  company ■...9082,  9038 

Preferred  stock,  issue  of 9083 

Property  and  powers  of  new  company 9082,  9083 

Property  of  old  vesting  in  new  company 9082 
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Road   partly   within   and    partly   without   state,    provisions 

applicable  to  9090 

Exercise  of  powers  outside  state 9090    - 

Foreign  company  exercising  powers  in  slate 9090 

Mortgage  in  such  cases 9090 

Value,  how  determined 5131 

Sale  of  road,  on  foreclosure,  without  appraisement 9091 

Court's  dut^  in  such  case 9091 

Stick  or  securities  issued  by  new  company 9084 

Riehts  of  holders 9084 

When  terms  of  agreement  to  appear  on 9084 

Stockholders  entitled  to  become  party  to  agreement 9080 

Trustees  and  persons  in   fiduciary  capacity  may  become 

■     parties  to  agreement 9099 

Voting  by  bondholders  may  be  authorized 9083 

25,     Reporls.     (See   Public   Service   Commission;    Taxation   and 

Taxes)  555  to  560,  570,  605 

As  to  corporate  affairs 561 

Free  transportation 562 

Blanks  furnished   for,  by  commission 556 

Additional  statements    604,  605 

By  railroad  commission 555 

Duly  of.  to  make  report  to  state  board  ^f  agriculture. . . .  1119 

Fee  upon  filing 549 

Imperfect,   may  be  amended 805 

Penalties  for  not  making,  etc 570 

Verification  ot  557 

27.  Stock— 

.Another  road  may  hold  stock  of,  when 8806  to  8808 

Elevator  company,  may  take  stock  in,  when 10173 

Excise  tax  vpon  gross  receipts  of 6486 

False  statement  by  officer,  etc.,  of,  to  secure  stock  issue..  614-67 

Increase  of,  how,  for  what  purpose 8815 

Abstract,  statement,  and  certificate  for 8818 

Converting  preferred  stock  into  bonds 8817 

Dividends  on  common  or  preferred  stock 8817 

"Preferred"  or  "common"  may  be  issued 8817 

Proceedings,  therefore;   meeting;   notice,   etc 8816 

Redeeming  preferred 8817 

Sale  ot  the  new  issue 8817 

Payment  of  excise  tax  upon,  not  substitute  for  tax  upon 

property    5490 

Preferred,  issuing  -  - 8817 

Convertible  into  bonds,  when 8817 

Dividends  on  8817 

Redeeming  or  cancelling 8817 

Preferred,  issumg  by  purchasers  of  road 9077,  9078 

Purchase  by  director  at  less  than  par f<768,  9222 

Shall  be  registered  at  principal  office  for  certain  purposes . .  8786 
Stockholders   to    vote    tor    directors,    must    be    registered 

thirty  days   8786 

Stockholders,  subscribers  to  pay  on  completion,  and  not 

until 8791 

Transfer  books  may  be  opened  in  other  states 878! 

28.  Taxation.    (See  Taxation  and  Taxesl  ..5416  et  seq.,  6429.  5477,  5484 

.Assessed,  mav  be,  for  ditch 6445 

For  levee 6786,  9808 

Express,  etc..  company,  whose  taxes  are  unpaid,  railroad 

company  shall  not  transport  any  thing  for 567T 

Railroad,  defined   5416 

Road  partly  in  state 9045 
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29.    Tracks  and  Crossings — 

Above  or  below  grade,  must  be,  except i.        8895 

Block,  appliance  for,  to  be  approved  by  public  service  com- 
mission         9009 

Penalty   9O09-1 

Car,  penalty  for  leaving  across  street 12549,  12550 

Cemetery;  railroad  crossing  road  leading  Co  certain 8857 

Common  pleas  court,  order  of ....8834  to  8839 

Construction  of  main  tracks 8745 

Culvert  of,  use  of  by  land  owner  as  a  caltle-way 8921 

Destruction  of  noxious  weeds  on  right  of  way  of 7149 

Different  companies,  tracks  of  used,  in  common  with 8824 

Connections  between,  when 8997 

Running  in  one  direction  only 8624 

Engineer,  penalty  for  neglecting  duties  at  crossings. ..-,.. 

8831,  8832,  12549,  12550 

Freight  way  over  or  under  railroad 8861 

Approval  of,  by  commissioners  of 8862 

Frogs,  switches,  guard  rails,  penalty  for  failing  to  block..         9009 

To  be  approved  by  public  service  commission. 9009 

Penalty   9009-1 

Gates,  safety,  to  be  erected  at  crossings 588  Co  591 

Gauge  of  road,  and  third  rail 8823 

Grade  crossings,  abolishment 8874.  8883 

Highway  crossings  and  sidewalks  to  be  made 8843  to  8848 

To  be  kept  clear  of  snow 8847 

Regulations  of,  as  to 8898  to  8907 

Interlocking  crossings  598 

Appeals  8901 

Apportionment  of  costs 8900 

Contents  of  petition 8899 

Crossing  of  tracks,  method  provided  for 

594  to  597,  8834  to  8842 

Error ,8901 

Maintenance  and  operation 598 

Notice  of  hearing 8898 

Parties   to   petition :...         8898 

Petition    for   grade   crossing 8898 

Private   road   must  build,  when 8868 

Road  must  erect  and  maintain 8914,  8915 

Liability  of  insufficiency 8914,  8916 

Side  tracks  598 

Signals  at 8853,  8864 

Penalty  for  not  sounding 8855,  88S6 

Sign  boards  at,  liability  for  not  having 8852 

When  land  owner  ma^  build  at  road's  expense 8859 

Interurban  crossing  provision 9118-1,  9118-2 

Laying  of  tracks,  obstructing;   penalty 8895 

Liability  of  company  for — 

Failure  of  duty  in  respect  to  road  crossing. ..  .8828  to  8832 

Failure  to  blow  whistle  or  ring  bell  at  crossing 8855,  8856 

Sign-board  at  crossing,  not  having 8862 

Lighting  of,  in  municipality 3762  to  3767 

Lighting  passenger  cars 8934 

Penalty  in  respect  thereto 8935 

Mail  cranes,  erection  of 12552 

Private  tracks,  control  of  public  service  commission  over.  .523 

Railroads,  crossing  of  two  or  more R826.  S827,  88.3.^ 

Abolition  of  grade  crossings 8863  to  8868 

Commission  of  public  service,  duties  of 487  to  614 

Constructed  and  used,  how 8837 

Joint  liability  of  companies  in  respect  to 8826 

Liability  for  failure  of  duty  in   respect  thereto.  .8829  to  8833 

Rules  as  to,  (o  be  made  and  published 8828 

Safety  devices,  crossings  of  two  roads 594  Co  597 

Stopping,  how  to  pass  without 592  to  600 

62    B.  OP  P.  s. 
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Trains,  stopping  at,  elc. ;  precedence     8827 

Watchman  at    8*26 

Road,  crossing  of,  by  street  or  interurban  railway 9118-1 

Running  in  one  direction  only  one  track 8824 

Safety  gales  required,  when  on  public  roads 588  to  591 

Signals  at  crossings 8853,  8864 

Penalties  for  not  sounding 8855,  8856 

Sign-boards    at    crossings 8852 

Liability   when   not  up 8852 

Street,  crossing  of,  by  street  or  interurban  railway 9118-1 

Switches,  appliance  for  blocking,  to  be  approved  by  Public 

Service  Commission  9009 

Penalty    9009-1 

Switches,  side  tracks,  etc.,  duty  to  provide,  etc 519 

Trains  to  slop  where  two  ronds  cross ■.  , .  .«826.  8827.  SSW 

Travelers   on    street    or    highway,    below,   protected    from 

falling  substances  8849.  8850 

Watchman  kept  where  two  roads  cross 8826 

Whistling  may  be  prohibited  by  council 8851 


30.    Tn 


,  mupt  be  furnished 

8946  to  896S,  12563 

8957,  8958eueq 

....8954.  8935.  8963,  8955,  12563 
(See   below,    Passenger 


Inspector    of    

Penalties  for  failure 
Apron    or    bridge   bet  wee 

Cars)    oaaa  10  ovoi 

Arrival  ot  trains,  notice  of,  at  stations 8924,  8925 

Boiler  inspection   8965-1,  8965-10 

Brake,  air  or  power,  required  on  car 9149-1 

Penally    9149-2 

Caboose,  construction  and  equipment  of 8956-1 

Cars,  duty  to  furnish 520 

Distribution  of,  when  insufficient 320 

Public  Service  Commission  to  enforce 321 

Conditional  sales  of  rolling  stock,  personalty,  etc 9060  to  SOCi 

Contracts  for  equipment 9060  t<i  90ffl 

Contracts  for  lease  of  rolling  stock,  etc.,  may  provide  for 

conditional   sale    9061 

Construing  these   provisions 9063 

Secretary  of  state  to  record :  tee 90K 

Draw  bars,  requirements  as  to 8952 

Electric  car.  air  brake,  automatic  brake  and  power  brake 

required   on    9149-1 

.Penalty    9149-2 

Equipment  contracts   9060  lo  9063 

Grab  irons  on  ears,  etc 8951 

Headlight,  requirement  for 8945-letseq. 

Locomotives — 

Safety  devices  for 8957etseq. 

Self  clearing  ash  pans 8944,  12558,  12559 

Overhead  wires,  construction  over  railroad 8975 

Passenger  cars — 

.Apron  or  bridge  belween 8929 

Commissioner  of  public  service  lo  enforrr 8931 

Penaltv   for  not  having 8930 

Rule  does  not  apply,  -/hen 8931 

Fire  extinguishers  to  be  kept  on  train 8938  to  8941 

Heating  apparatus    83SS 

Penalty  in   respect  to 8933 

Ughting;  penalty  in  respect  to 8934,8935 

Public  Service  Commission,  duty  of  to  enforce  inspection 

of  boilers  of  locomotive  engines 8965-9 

Sale  of  equipment 9068 

Spark  arrester,  must  be  used  on;  penalty  for  not 8966,  8967 
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Steam  boiler  of   locomotive,   inspection  of 996.t-l  ec  seq. 

Wires,  overhead,  construction  of  over  railro.id 8975 

Rails  — 

Maliciously    burning ;    penalty 12435 

Trespassing  on  property  to  cut,  eic 12455  to  lUBi 

Railway  Mail  Service  Employees  — 

Pass,  may  be  issued  to  by  railroad,  when 516 

Railway   Properly.      (See   Railroads  and   Railroad  companies;   Tax- 
Apportionment   of    valuation 5430,  5431 

Rate.      (See   Negotiable   Instruments;    Public   Utilities;    Railroads; 

Taxation;  Toll)  — 
Action   by   public   utility  or   railroad   to  li'st   validity   of   order 

tixing    614-ao 

Appeal  10  public  service  commission  not  to  suspend,  when 614-15 

Changed,  how  to  be 614-20 

Complaint  concerning    614-21 

Interest,  minimum   for   2716 

Public  service  commission,  to  be  appointed  by 614-17 

May  be  changed  by,  when 614-23 

Public  utility,  of    614-18et»eq. 

Reduction  in,  of  public  utility,  may  be  made,  when 614-72 

Scale  of   614-17 

Schedule  of,  to  be  filed,  when 614-16 

Public  utility  to  comply  with 614-18 

Special,  forbidden  614-14 

Street   railway  company,   of   public   service  commission   has   no 

control  over,  when    614-47 

Real  Estate  Corporation  — 

Action  to  sell 864f) 

Appraisement    8650 

Distribution  of  property 8650 

Duration    8«8 

Formation,  duration,  how  real  estate  dispo.-ied  of  when  corpora- 
tion   expires    8648    to  86.W 

Prosecuting  attorney,  allowance  of  attorney  fee  to 8650 

Duty   of    8649 

Real  estate  to  be  disposed  of  when 8649 

Sale    8650 

Service  of   summons 864!) 

Real  Property  — 

Appropnation  — 

Electric    roads    9119 

Telegraph  companies   9W8 

Water  supply,  for  3677 

Rebate  — 

Complaint   concerning    614-21 

Employe  of  railroad,  may  be  made  to 515 

Forbidden    614-14.  614-18     '  . 

Freight,   forbidden    8982 

Public  service  commission,  mav  be  prevented  bv.  when 614-23 

Public  utility  forbidden  to  make 614-14.  614-18 

Receiver- 
Creditors— 

Account  of.   to  court 11057 

For  money  coming  into  his  hands 1195!) 

Report  of  referee  on 11958. 

Dir„tiz..bvG00gle 
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Act  on  order  of  court,  must 11956 

Appointed,  who  may  be 11944 

Appointment  of  11943 

Notice  of  11947 

Assets,  collection  o£,  by 11949 

Compensation   11952 

Dissolvtion  of  corporation,  receiver  in  action  for 11944 

Duties  11959 

Collection  of  assets   by 11M9 

Dividends,  declare,  when  receiver  to 11955 

Pay  into  court  all  iinclaitned  dividends,  shall 11959 

Make  distribution 11954 

Meeting  of  creditors  to  be  called  by  receiver..; 11950 

Powers  of 11945 

Recover  unpaid  subscriptions,  shall 11946 

Retain  money  for  certain  purposes 11953 

Transfers,  pending  action  tor  dissolution,  void  against 11948 

Fire,  liability  of  receiver  of  railroad  for 8970 

Included  under  term  "railroad" 501 

Railroad,  receiver  of — 

Action  brought  and  service  on  railroad,  where 9065 

Citizen,  receiver  must  be 9064 

Deposit  money,  where  must 9067 

Fire,  liability  of  receiver  for 8970 

Funds,  application  of,  and  lien  on  railroad i. .  9066 

Resident  citizen,  must  be ■  ■ 9064 

Sale,  when  to  petition  for 9069 

Sue  and  be  sued,  may 9064 

Service  on,  to  prevent  bar  of  iimilalion 11231  to  11233 

Tax  is  lien  upon  property  in  hands  of 5506 

Taxation,  receiver  shall  list  property  for 5370,  5376 

Record  and  Records — 

Articles  of  incorporation 8620  to  8629,  8721 

Contract,  wjuipment,  necessity  of  recording .9060  to  9063 

Electric  railroad,  mortgage  on 9121-1 

Eauipment  contracts,  necessity  of  recording ftOtiO  to  9063 

File,  Public  Service  Commission,  of,  public  to  have  access  to 

when  - 614-38 

Interurban  railroad,  mortgage  on 9I21-I 

Mortgage,  record  of— 

Railroad  mortgage S796 

Street,  interurban  or  electric  railroad.. 9121-1 

Public  Service  Commission,  power  to  prescribe  form  of 614-10 

Public  10  have  access  to,  when 614-38 

Public  utility,  of,  power  of  public  service  commission  to  ex- 
amine    614-7 

Railroad,  record  of  contracts  of  lease  or  sale  of 9060  to  9062 

Railroad  company,  records  of,  where  kept 8744 

Railroad  director,  record  of  protest  of,  against  acts  of  directory.  8788 

Railroad  grant,  record  of,  by  purchaser 9076 

Railroad  mortgages,  record  of 8796 

Right  of  way  of  railroad,  record  of 8829 

Street  railroad,  mortgage  on 9121-1 

Tax  commission  to  have  right  to  inspect 146!i-12 

Title,  equipment  contract,  withholding  title  to  be  recorded .  9060  to  9063 

Recorder  of  County.     (See  Record  and  Records) — 

Gas  and  oil  lands,  leases  of,  duty  as  to  recording 8518 

Mortgage — 

Union  depot  company,  of.  record  of 9169 

Railroad,  right  of  way,  recording  informal  instrument  convey- 
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Recorder  of  County^ConcludeiJ.  section. 

Railroads,  public  works,  etc.  filing  of  lien  against,  with  recorder        8378 
Union  Depot  Company,  record  of  mortgage  of 9169 

Referee- 
Dissolve  corporaliona,  proceedings  to 11941,  11942 

Appointment  of  11911 

Hearing  before   11942 

Receiver  on  may  refer  controversies 11960 

Report 11942 

On  receiver's  account 11958 

Referendum — 

Ordinance  fixing  rate,  etc..  which  public  utility  may  charge 614-44 

Street   railway   franchise '. 3772  to  3774 

Refunder — 

Money  collected  under  former  schedule,  of 614-70 

Refunding — 

Charges  forbidden,  of 614-18 

Refusal  to — 

Statement,  to  make  to  tax  commission,  duty  of  tax  commission.        1465-29 
Testify,  to,  remedy  in  case  of ;  .■ 614--6 

Register- 
Freights,  common  carriers  must  keep  register  of 8366 

Regulations — 

Power  of  public  service  commission  to  change 814-27 

Rates,  etc.,  by  public  service  commission 614-^ 

Street  railway  company,  of,   public  service  commission  has  no 

control  over,  when 614-47 

Release- 
Right  of  way  of  railroad,  release  of 8822 

Relief  Association — 

Waiver  of  claim  for  damages  forbidden 3010 

Remission — 

Of  charges  forbiildcn  to  pubhc  utilities 614-18 

Removal — 

Telegraph  poles,  etc.,  removal  of,  by  railroad  company 9187 

Rent- 
Action   by   public   utility   or   railroad   to  test   validity   of   order 

fixing  ■ 614-69 

.^ppeal  to  Public  Service  Commission  not  In  suspend,  when 614-45 

Changed  by  Public  Service  Commission,  when 614-23 

Changed,  how  to  be 614-20 

Complaint  concerning  614-21 

Charged  in  compliance  with  schedule,  must  be 614-18 

Rcorganiwtion — 

Consent   of   Public  Service  Commission  not   necessary  to  issue 
of    slocks    and    bonds    under    reorganization    proceedings 

when 6J4-56 

Of  railroad  company.     (See  under  Railroad  Company) 9079.  9099 

Public  Service  Commission  may  require,  when 614-^ 
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Railroads  and  telegraphs,  annual   reports ; 

As  lo  differences  between  citizens  and  common  c 

Defective  reports  to,  ici  be  amended 6t>5 

Corporations — 

Limiting  votes  irrespective  of  amount  of  stock  owned,  to 

make 8639 

To  contain  affidavit  as  to  use  of  funds  for  political  pur- 
poses   8729,  8730 

Public  service  commission,  of,  to  be  filed  with  governor 614-80 

Public  to  have  access  to,  when 614-38 

Public  niilitv  of— 

Affidavit,  of  5421 

Certain,  of  5470.  5471 

Conienis  of   5422 

Ftirnish,  to  public  service  commission 614-35 

Incorporation,  etc..  need  not  be  filed  wilhin  wha*  lime 5.il9 

Need    not    make    under    certain    sections    of    (he    General 

Code    5460 

Not  required  to  make  certain 5518 

Penalty  for  failure  to  file 5507 

To  make  1003 

Signature    , 5421 

iRailroads,    etc..    annual    report.     (See    Railroads   and   Railroad 

Companies ;    Taxation) 5420.  5470 

To  public  service  commission 605 

Penalty  for  failure  to  make 570 

SecTetarv  of  state- 
Distribution  of,  by 22H 

Telegraph   company,   of 571.  fiO.t 

Recision — 

By  seller   .-    fi441,  8442 

Retirement— 

Foreiini   corporations,   from  business 1 197B 

Certificates    11976 

Fees    II977 

Effect  of  retirement  without  filing  certificate IlSTft 

Taxes  payable  in  case  of .5520 

Fngineer,  return  by.  as  to  railroad  bridge  over  cana! 8775 

Forms  of.     (See  Forms) 146t_19 

Tax  Commission,  to  be  made  to 146-i-16 

Right   of   way.     (See    .appropriation   of   Private    Property;    Private 
Property)— 

Gas  and  water  company's  pipes,  right  of  way  obtained  for,  how . .  9325 

Railroad,  when  rii(ht  of  way  of,  forfeited 90.5!> 

Recorded,  to  be.  though  not  by  deed 8822 

Taxed  to  owner  of  land,  land  covered  by.  not  lo  be 8820 

Risks- 
Assumption,  in  case  of  railroad  employes 805-5.  9015.  9017 

River.     fSee  Drainage)  — 

-■Vrlificial   pond   or   stagnant   water,   creating,   bv   dam   in;   how 

ptmished    ' 12652 

River  Transportation   Company — 

Summons,  how  may  be  served  upon 11988 

Road- 
Crossing  of,  by  street  or  inlcrurban  railway 9148-1        i 
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0  be,  by  supervisor 7144,  7145 


Public  inspection  of  schedule  of  rates. 
Public  Service  Commission  may  make. 
Power  of,  to  change 


Saielv  Couplers.     (See  Railroads  and  Railroad  Oimpaiiie-i)— 

Inspection  of    8fl-57,  89B2  to  a 

To  be  used  when 8946.  8 


Bill  of  lading,  of.     (See  Bill  of  Lading.) 

As  indicating  terms  of   8993-3 

Electricity  for  light  and  power,  of 9195 

Freight,   perishable    _ 8373 

Garnishee,  sale  of  property  delivered  bv,  to  officer 11766 

Merchandise,  etc.,  by  common  carrier,  etc.,  forbidden 8-363,  8364 

Municipal  corporation,  power  10  sell 3998 

Power   of.   limitation   of 3699  to  3703 

Public  utility,  of,  authorised,  when 614-60 

Railroad,  judicial  sale  of.   .  (See  under  Railro;ids  and  Railroad 

Companies.) 
Railroad,  private  sale  of,     (See  under  Railroads  and   Railroad 

Companies. ) 

Sale  of  Good; — 

Approval,  transfer  of  title  under 8399 

Bailee,  delivery  to.  effect  of  transfer  of  title 8.399 

Bill  of  lading,  effect  of  delivery  of 8400 

Carrier,  delivery  to.  effect  of 8486 

On  transfer  of  liHe 8.399 

Collect  on  delivery,  effect  on  trans/er  of  title 8399 

Construction,  rules  of,  as  to  transfer  of  title 8399 

Delivery  of  negotiable  document 8408 

Examination — 

Right  of   8427 

Time  for    8427 

Exceptions  as  to  this  chapter 8410 

Freight,  effect  of  pavment  of  by  seller 8.399 

Future  goods,  transfer  of  title  to 8399 

In  transitu,  stoppage 8437  to  8439 

When  goods  so  considered 8438 

Intention,  rules  for  ascertaining,  as  to  transfer  of  title 8399 

Re-delivery,  in  case  of  stoppage  in  transitu 8439 

Recission.  by  seller 8441,  8442 

Riithts  of  an  tmpaid  seller 8433 

Sale  of  entire  property 8710  (o  8718 

"Sale  or  Return"  transfer  of  title  under 8-399 

Stoppage  in   transitu 8437  to  8439 

Transitu,    definition    of 8438 

Usage,  as  to  time  of  transfer R398 

Where  made  in  C.  O.  D.  shiptnents 


Google 


984  INDEX 

Schedule—  sectiow. 

Change  in,  to  be  made  how 614-20 

May  be  changed  by  Public  Service  Commission,  when 614-23 

Complaint    concerning    614-21 

Scrap   Metal.     (Of   Railroads) 901fl  to  9024 

Confusion  of  goods  as  to 9022 

How,  sold   M19,  9020 

Replevy,  railroad  company,  may,  when 9023 

Tille  to,  what  is  evidence  of 9021 

Screens — 

Vestibule  of  electric  car,  for 12788 

Seal- 
Corporation  may  have  seal 8627 

Public  Service  Commission  to   furnish  copies  of  records,  etc.. 

under 614-76 

Seat  — 

For  femaJe  employes  lOOH 

Failure  to  provide;  penalty 1011 

Penalty  for  violation  of 614-1] 

Public  Service  Commission,  violation  of,  penalty 614-11 

Secretary   ot    Public   Utility  — 

False  statement  by,  (o  secure  issue  of  stock,  etc 814-57 

Secretary  of  state  — 

Transportation  of  corpse  without  permit 126S6,  12687 

Certificate  of  authority,  of   foreinn  corporation,  cancellation  ot        ,5509 

Contracts  — 

Equipment,  to  be  filed  with 0060  to  9063 

Corporations  — 

Acceptance  by  of  present  law 87S2 

Articles  of  incorporation  — 

Amendment  to,  etc.,  recorded  by  ;  fee 8721 

Certified  copy  of,  bj; 8626  to  8690 

Form  of,   may  prescribe 8626 

Record    of    ." 8826 

Union   depot    company,   of 9160,  3182 

Certificate  of  ten  per  cent,  payment  to  be  made  to 8834 

Changed   location   by   certain   associations:   certificate  and 

recording    ■ 8652 

Re-issues  charters  for  those  lost  or  destroved 8734 

Stock  — 

Increase  of,  certificate  of 8698 

Issuing  preferred,   as  to 8899 

Reduction   of,   certificate   of 8700 

Equipment  contracts  to  be  filed  with 0060  to  9063 

Executive  documents,  copies  of.  distribution  of.  bv 2284 

F«s  ot  '. sm 

Foreign  corporations,  certilicale  of  atithoritv  for  cancellation  of  5509 

Gas  companies,  furnished  with  standard  of  measure,  etc 9328 

Journals,  copies  ot,  distribution  of,  by 2284 

.aws,  copies  of,  distribution  of.  by 2284 

Railroads  — 

Agreements    90.<(2 

Change  of  line,  certificate  and  record  of 8748 

Consolidation,  certificate  filed  with , 9029 

Contracts   with,    records   certain 9060.9062 

Extension,  certificate  ot.  filed  with 8772 

Indebtedness,  publishing  agreement  as  to 9ISQ, 
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Secretary  of  State — Concluded.  siction. 

Purchasers,  to  file  transcript  of  decree  nf  confirmation  of 

sale,  with   !«74 

Re-OTganizatton,  certificate  of,  filed  with 9081 

Route,  certified  copy  of  change  of 8750 

Stock,  certificate  of  increase  of 8818 

Terminus,  certificate  fixing:,  filed  with 8746 

Registrar  of   vital  statistics 2249 

Reinslatemenl     351! 

Report   of,  annual 2265.  2275 

Reports,    distribution    of 2284 

Reports,  surplus,  distribution  of 2284 

Title,  equipment  contracts,  withholdinR.  10  be  filed  with 3<I60  to  IKISt 

Securities  — 

Corporation,  of  8705  to  8709 

Railroad    company,    of.     (See    Railroads    and    Railroad    Com- 
panies)     8T!»3  to  tWn") 

Holder  of  bill  of  ladin."  for,  does  not  warrant mtS  36 

Self-incrimination  — 

Public  Service  Commission,  is  not  ground  for  refusal  to  testify 

before    614-39 

Seller's  Lien  — 

Bill  of  lading,  as  against  bona  fide  holder 8993-41 

Invalid  if  negotiable  warehouse  receipt  issued 8505 

Separate  Hearing  — 

May  be  had,  when 614-22 

Separate  Trial  — 

Appropriation  of  property,  in  actions   (or 11048 

Service.    Actual  Service  — 

Notice  to  light  railroad  or  bridge,  of 3746 

Public  Service  Commission,  service  of  order  of 614-71 

Railroad  company,  how  served 1 1288 

Railroads  leased,  service  upon  either  lessor  or  lessee SS14 

Receiver  of  railroad,  on 90ft5 

River  transportation  company,  how  served 11288 

Street  railroad,  how  served 11288 

Traction   company,   how   served 11288 

Water  craft,  service  in  proceedings  against 12097 

Service.    Constructive  service  — 

Lien  for  freight,  in  action  to  enforce 8370 

Service  by  Public  Utility.     (See  Public  Service  Commission;  Rail- 
roads and  Railroad  Companies)  — 

May  be  changed  by  Public  Service  Commission,  when 614-23 

Must  be  adequate   614-12,  614-1.1 

Public  Service  Commission  may  require  ade(|uaie 614-27 

Schedule  of  charges   for  service 614-16 

Sets  — 

Bill  of  lading  should  not  be  issued  in.  when 8993-5  et  seq 

Law  as  to  transfer  of  shares  of  stock 8673-1  et  seq. 

Listing  — 

Paid  up,  may  be  levied  upon 8682 

Stock,   definition    of 867.3-22 

Vote,  what,  entitled  t^- 8636.  86-18 
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SECTION. 

Ship  Canal  Companies 9199  to  9228 

Appropriation   of    land 9203,  9213 

For  change  of  grade  of  streets,  etc 9205 

Appropriation  of  obstruction  to  navigation  of  canal 9206 

Appropriation  of  property,  method 9216 

Bonds,  power  to  issue 9216 

Borrowing  money  9217 

Change   of    line 9201 

Consolidation    9224 

Of  domestic  and  foreign  corporations 922S 

Provisions   governin;;    9226 

Director,  sale  of  securities  to,  below  par,  void 9222 

When  liable  personally   9223 

Dry  docks,  etc.,  power  to  construct 9210 

Employes,  law  governing  railroads  to  control 9227 

Extension  of  line 9202 

Foreign    corporation    9228 

Grade  of  streets,  etc..  power  to   alter 9204 

Increase  of   capital   stock 9218 

Indebtedness,  limitation  on  amount  of 9219 

Land,   may   acquire 9203 

Method   of   appropriation 9215 

Power  to  acquire  for  chan|;e  of  grades  of  streets,  etc. .  . .  fl205 

Power  to    appropriate 9213 

Mortgage,  to   secure   loan 9217 

Power,    of    corporation 9199 

Preferred  stock,  power  to  use 921S 

Principal    office    9220 

What  offices   to  be   kept  at 9221 

Railroads,  laws  concerning  applicable  to  ship  canal 

9200,  9201,  9214,  921fi  to  921S.  9->>6.  9227 

State  line,  terminus  when  upon 9200 

Stock,  limitation  on  amount 9219 

Stream,  power  to  use  and  occupy 9213 

Street,  etc.,  power  to  occupy  same  and  use 9214 

Power  to  re-construct 9212 

Telegraph  and  telephone  lines,  power  to  acquire 9211 

Terminal  facilities,  power  to  construct,  lease,  etc 9207 

Vessels,  power  to   acquire 9209 

Water  lots,  power  to  lease  and  dispose  of 9308 

Wharf,  etc.,  power  to  remove 920fi 


12497 

8745 

Signal- 
Crossing  railroad  crossing  or  conn< 
Railroad  crossing,  at 

Signal  Company — 

Definition— 

.\s  public  titility  ■  ■ 614-2 

Payment  of  excise  lax  upon  not  substitute  for  tax  upon  prop- 
erty             .MSO 

Public  utility,  included  in S4I' 

Taxation  cif .',416  ct  -en..  M70  et  seq..  547.^  .1481.  .MRt 


e  of  construction  of. . 


»Google 


987 


Sleeping  Car  Company.     {See  Taxation) — 

Affidavit  of 5462 

Application   of  act   as  to  railroad  commission   to 50J.  5(W 

Contents   of    report   of r)463,  MM 

Defined,    for  taxation 5416 

As   public   utility 614-2 

Duty  to  file  report  with  tax  commission 5462 

Excise  tax  upon 5468 

Hearing    5466 

Officials  of,  refusing  to  attend,  etc..  before  the  stale  t^iard  of 

appraisers  and  assessors;  penally 1;.'871 

Payment   of  excise  tax   upon   property,   not   substitute   for  tax 

upon    property    ■)4!K) 

Public  Service  Commission  to  control,  when -liti 

Public   utility,   included   in 5415 

Report    of 546-2  et  seq. 

Tax  upon  capital  stock  of 5468 

Taxation  of 541G  et  seq.,  5430  et  scq.,  5461,  54fi-3,  5470etseq. 

Treasurer  of  state,  tax  certified  to 546ft 

Valuation  of  property  of 5465 


On  street  cars;  penalty 13816 

Spanish  Fever — 

Importing  cattle  infected  with ;  penalty 13374 

Provisions  as  to — 

Cattle  infected  with,  shall  not  be  brought  into  this  sUte. .  5834 

Railroad  company  must  disinfect  cars 5832 

Penalty    5833 


Of  railroad  trains,  municipal  r 
Of  street  railway  cars,  etc 


e  of  railroad  property 

mission  to  regulate  railroads  partly 


Statement — 

Annual   statements  of  slecplus;  car.   freight  line  and  i 

companies    

Dnt>-  of  tax  commission,  in  case  of  refusal  to  make.. 

Station.    (See  Depot)— 


^vGoxDgle 


988  INDEX 

Suition-house —  SEcnoM. 

Breaking  intu,  in  day  time,  to  steal;  penalty 12442 

Municipalily  to  grant  use  of  streets  to  lay  pipes  for 3644 

Steamboat.     (See  Water  Craft) J2088  to  12102 

Owners,  duties  of.  as  to  diseased  cattle 5832,  5833 

What  liabilities  consfitule  a  lien  on 12088 

Steam  Boiler.     (See  Boilers;  Chief  Examiner  of  Sleam  Engineers)  — 

Locomolive,   inspection    of 8965-1  et  sei 

Power  of  municipal  corporation  to  regulate 3650 

Steamship  Company — 

Statute  concerning   transportation   ;Lgcnl,  not   applii^able.   when..         295 
Tickets,  dealing  in,  bond  required 291 

Steamship  Tickets — 

Sale  of  foreign,  bond  and  certificate  necessary 290  to  295 

St  en  ographe  rs — 

Public  Service  Commission  to  appoint 614-81 

Stock,     (See  certificate  of  stock;  various  corporation.')  — 

Administrator,  certificate  of  stock,  efTect  of  transfer  of 8673-2 

Advertising  larger  capital  stock  than  paid  in.  forbidden 8727 

Alteration,  stock  eertilieate.  efTect  of 8S73-16 

Amount  of.  and  shares,  slated  in  articles 8625,  8626 

Assignment,  of  stock  certilicales.  effect  of 8673-1 

Stock  certificate,  restriction  on.  must  appear  on  ta<:e  of..         8673-15 

Attachment,  stock  certificate,  of 8673-13 

Authority  of  public  utility  or  railroad  to  issue 61-1-^  et  sec 

Bona  fide  holder,  right  of ,,..8673-4.8673-7.8673-8 

Books,   conclusive   as   to  ownership  of   stock   for   certain   pur- 
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ister  of  stock  upon  books  of  corporation  not  neces- 
sary         8673-1 

Cancellation,  in  building  and  loan  a^socialion 9653 

Certificates  of.  who  entitled  to 8672   8673 

Definition   of    8673-22 

Statute  is  applicable,  to  what 8673-23 

Consideration,  effect  of  want  of.  in  transfer  of  stock  certificate       8673-6 

Construction  of  stock  certificate 8673-IM 

Death  of  transferrer  of  stock  certificate,  efTect  of 8673-6.  8673-7 

Delivery  of  certificate,  effect  of 6673-1 

Delivery,  definition  of 8673-22 

Effect  of  transfer  of  title  without 8673-10 

Title   by    8673-5 

Diversion   from   purposes  of  corporation 8684 

Dividend,  must  be  authorized  by  pubhe  service  commission 614—58 

Duress,  endorsement  of  stock  certificate  by 8673-6,  8673-7 

Endorsement  of  stock  certificate,  compelled  specificallv,  when,.         8673-9 

Defim'tion  of  8673-20 

Effect  of   8673-1 

Obtained  by   fraud,  etc,   when   valid 867.1-6.  8671-7 

Equity,  rules  of,  to  control,  when 8673-18 

Execution  may  be  levied  on  paid  up 8682 

Stock  certificate,  levy  of,  upon 8W3-13 

Fraud,  endorsement  of  stock  certificate  bv 8671-6.  8673-7 

Good  faith,  definition  of  867.T-22 

Guarantor,  who  is  not 8673-12 

Implied  warranties   8673-1 1  et  s« 

Increase  of   8698 

Certificate  of,  filing 8666 

Notice  of  meeting  for,  waiver 8898 

Preferred  stock  by;  certificate  of  issue 86M 
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Stock — Concluded.  sectjom. 

Infanl,  cerlificate  of  slock,  effect  of  transfer  of 8673-2 

Injunction,  stock  certificate,  afjaiiist  unauthorized  transfer  of.        8673-7 

Slock  cerlificate  in  aid  of  creditor  of  owner  of 8673-14 

Interpretation     8673-19 

Law,  rules  of,  to  control,  when 8673-18 

Levy,  stock  certificate,  upon 8673-13 

Lien,  stock  certificate,  must  appear  on  face  of 8673-15 

Limitation  on  amount  that  may  be  held 8639 

Lost  certificate  8673-13 

Procedure  in  case  of 8673-17 

Proof  and  reissue 8677  to  8681 

Mistake,  endorsement  of  slock  certificate  by 8673-6,  8673-7 

Mortgagee,  etc,  not  guarantor 8673-12 

Must  have  capital  stock,  if  not  for  profit 8667 

Obligations  that  are  convertible  into 8709 

Opening  books   for  subscription  to;  notice 8630,  8631 

Options  on  grain,  etc.,  as  to 13069  lo  13082 

Owner,  definition  of   8673-21 

Payment  of,  enforced,  how 8674 

Person,  defiiilcion  of   8673-23 

Personalty,  is   8682 

Preferred  8667  10  8671,  8699 

In  certificate  of  incorporation  of  railroad 8805 

Redemption  of,  at  par 8671 

Public  utility,  false  statement  by  officers,  etc.,  of  to  secure  issue 

of    614-57 

May  purchase,   when    614-60 

Purchase,    definition    of 8673-32 

Purchaser,  definition  of  867^-22 

Reduction    8700.  11938 

Revocation,  of  assignment  of  certificate 8673-6 

Shares  of,  number  to  be  stated  in  articles 862'),  8626 

Definition  of 8678-22 

Specific  performance,  stock  certificate,  of  endorsement  of 8673-^9 

Stock  certificate,  of  right  to  possession  of 8673-7 

Stock,   definition   of 8673-22 

Subscriptions  to    8630,  8631 

Opening  books  for;  notice;  waiver 8630,  8631 

Payable,  when    8632 

Time  at  which  act  takes  effect 8673-24 

Title,    definition    of 8673-22 

Delivery,  by    8673-5 

Transferee,  of  termination  of 8673-1 

Transferred,  how    8673-1 

Transfer  of  stock  cerlificate,  definition  of 8673-22 

Stock  cerlificale,  restrictions  must  appear  on  face  of 8673-15 

Trustee,  certificate  of  stock,  effect  of  transfer  of 8673-2 

Warranties,  implied  _- 8673-1 1  et  seq 

Stock,  Capital,     (See  Corporations;  Stock) 8667  lo  8684 

Slockholder.     (See  various  kinds  of  corporations)  — 

Action   by   receiver 869r> 

Amount  of  stock  one  stockholder  may  hold,  limited,  when 8639 

Annual  statement  to  be  furnished  to 86S5 

Assets,  distribution  of 8697 

Bonds,    etc,   not    to    be    divided    among,    without    consent    of 

public  service  commission 614-58 

By-laws,  may  adopt 8702 

Certificates  of  stock,  entitled  to 8672,  8673 

Common  carrier  company,  of 10170.  10171 

Corporation  for  profit  must  have 8667 

Court,  in  which  action  to  enforce  stock  liahilitv  to  be  broueht.  8690 

Creditors,  notice  to 8696 

Definition  of    8689 

Distribution   of   assets 8697 
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Stockholder — Concluded.  section. 

Elections    by    8636,  f637.  8646.  8647 

Knlilled  ro  cerlificate.s  of  slock 8fi72.  8673 

Equitable,   owner,   liability   of 8689 

Judgment  for  enforcing  stock  liability 8692,  8694 

Liability,  not  applicable  to  what  corporations  or  debts 8687 

Liability   of   individual;   exception.s 8686  10  8807 

Limitations  of  action  to  enforce  liabiliiy 8688 

List  of  stockholders,  entitled  to 8685 

Ust  of,  furnislied   inspectors  of  ehctions 8642,  8643 

Non-resident  stockholders,  notice  to 8693 

.Volice   to   non-resident   stockholders 8693 

Notice    to    creditors 8696 

Pleadings  on  dissolution  of  corporation 1 1938 

Procedure   8691 

Quorum    of    8704 

Railroad  Company.     (See  Railroad  Company.) 

Aid  to  another  road,  two-thirds  vote,  for 8809 

Assent  to  lease,  etc.,  stockholders  refu.sing 8810 

Arbitrators,  when  appointed  by  court 8811 

Notice  of  application   for 8812 

Consolidation  of  railroad  companies.  .9028.  9031  to  9033,  9037,  9038 

Dissenting  to  consolidation  of  companies 9034  to  9036 

On    re-organization,    rights   of 9095 

Dissolve  corporation,  two-thirds  of.  may 8819 

Liability  of  directors  to .'.        8788 

Receiver,    appointment    of 8691 

Action  by    8695 

Safe   deposit   attd  trust  company 9821.  !>829.  9A33,  9838.  9839 

Savings    and    loan    nssciciation    of,    entitled    to    new    share   of 

increased    stock    9804 

Statement  of  financial  condilion.  entitled  to 8685 

Vote  of,  for  directors,  etc 8636.  8637 

Stock  Yard  Company — 

Duties  of,  as  to  diseased  catlle 5832.  583.3 

Penalty  tor  failure  to  disin  feet,  etc 58a3 

'Railroad.    Btock-)'ard    company    may    buy,    lease    and    operate, 

when;  limitations;   limitations 10211 

Stolen  property — 

Railroad  properly,  unlawful  removal  of 12561 

Stranded    vessel,    of «433  to  6441 

Stoppage  in  transitu.     (See  Sale  of  Goods) 8437  to  8439 

Bill  of  lading,  as  asiainst  bona  fide  holder 8993-41 

Invalid  if   negotiable   warehouse  receipt  issued 8-Vli 

Storage.     (See  Warehouseman,  etc.)  — 

Certificate  of,  issued  by  railroads 8995 

Lien  for    KI7I 

Lien  of  carrier  for 899.3-2.1  et  sei 

Storace  Charges.     (See  Warehouseman,  etc.)— 

Lien   for    ga7l 

Store- 
Breaking  into,  in  ilay-time,  to  steal 12442 

To  commit  personal  violence:  penalty 12444 

Stream — 

Diverted  by  railroad,  may  be g77n 

Street-Car — 

Conductors,   municipality   to   regulate  employment   of 3643 

Failing  to  pay  fare  on ;  penalty 7 12816 
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Street  Car — Concluded.  secnoH. 

Misconduct   upon  ;    penallv 12816 

Quarreling;    in ;    penalty 12816 

Shooting  or  throwing  at ;  penalty 12497 

Swearing   on ;    penalty 12816 

Taking  dogs  in;  penalty 12816 

Street  Car  Company.     (See  Street  Railroad.) 

Street  Car  Tracks.     (See  Street  Railroad.) 

Street  Railroad,     (See  Public  Utilities,  Taxation  and  Taxes)— 

.\elion  against,  brought  where I12W 

Ait  brake,  electric  car.  required  on !IU!I-I 

Penalty     flUfl-2 

.Application   for  grant,   notice  of 3769  to  3771 

.Application  of  public  service  commission  act  to -i03 

-Apportionment  of  co.st  of  improving  road  in  vil!aq:e 6905-4  el  seq 

.Appropriation  of  property,  etc.... 9108,  9109,  911:.,  S118-1,  9118-2,  9119 

Compensation    and    damages 9010,  9111 

Oath   of   jury 9110 

Passenger  stations,  etc.,  of  interurban  ot  street  railwav...  9118-2 

Ril?ht   of,   to   make '. . . .  9119 

Ai(thority  controlling  public  road  must  consent 9112 

.Aolhorify  10  borrow  money  on  mortgage  security 9121-1 

Construct  or  extend,  granted  by  whom 9I0I 

Secure  land  by  mortgage 9121-1 

Automatic  brake,  electric  car,  re(|iiire(I  on 9149-1 

Penalty    9149-2 

Board  of  public  works  must  consent,  when 9112 

Borrowing   money    9121-1 

Brake,  air  or  power,  required  on  car 9149-1 

Penalty    9149-2 

Conductors  on   cars 3643 

Consent  ot  abutting  owners  necessary 3770 

Not   necessary,   when 9106 

Withdrawal  of   9107 

Contract  of,  for  equipment 9063 

Council  to  prescribe  terms  and  condition": 3768,  flll?) 

Consent  of  owner  of  highwav  occupied  hv  road 9112 

Consolidation  of    0127  et  seq 

Constructed  or  extended,  may  be,  where 9100 

Council    or    commissioners,    may    prescribe    terms    and    condi- 
tions      9113 

Counterfeiting,  etc..  any  ticket,  etc..  issued  by:  penalty 130R6.  130S7 

Crossing,  ioint  of,  repair,  full  stop  at 9124 

Grade  abolishing,  sharing  expenses  of. Sft92  to  8894 

Over  other  railroads 9124 

Steam  road,  shall  come  lo  stop 912-"i 

Watchmen   at    9191 

Crossing   frogs,   required,   when 377-") 

Definition  of 614-2.  -5416 

Depot,  offices  and  buildings  of 9109 

Destruction  of  weeds  on  ri^ht  of  way  of 7149 

nisplacine  anything  perlaininar  to  track,  cars,  etc.;  penalty. ,,.  12.560 

Electric,  interference  with  poles,  wires,  plant,  etc.;  penalty 12S07 

Outside  of  municipalities — 

May  be  carriers  of  persons  and  parcels 9117 

May  occupy  highways 0118 

May  lease,  huv.  or  connect  with  other  companies 9120 

May  consolidate    t 9122 

Shall  be  subject  to  street  railroad  rettulations 9122 

Fli-ctinn  on  questions  of  grantine  franchise 3772  ;o  5774 

Entrv   unon   private   property 0119 

Equipment,  contract  for  9003 

Excise  tax  charged  on  gross  receipts  of .'>4W 

Extension    9100.  fllO.".,  JllOfi 

Extension    of    tracks,,  grant    for .  3777 
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Street  Railroad— Concluded.  SBcnoN. 

Faret  cannot  be  increased  on  extension 3777 

Firemen,  transportation  of,  free 9114 

Franchise;  limit,  renewal,  etc 3768,  3771 

When  submitted  to  vote 3773 

Grade  of  street  on  which  constructed 3775 

Interurbans  — 

Competitive  biddinj;   for   franchise  not  required 3780 

Franchise  to,  for  terminals 3778 

Heating  vestibules   12788 

Limitation    on    grant 3780 

May  appropriate  property 9119 

Proceedings  to  condemn  property 3779 

Use  of  tracks  of  street  railroad 3778 

Jurisdiction  of  public  service  commission 501  et  seq.,  614-1  et  seq. 

Lease,  purchase  or  sale  of  anuiher 9137 

Increase  of  fare  prohibited 9139 

Of  electric  light  or  gas  company 9134  to  9136 

Purchase  or  lease  of  other  roads !Hi!7,  9138 

Lien  on,  laborers,  etc 8376.  8377  et  seq- 

Mortgage,   power  of,   to  give 9IS1-1 

Obstructing,    etc.,    railroad 12560 

Ordinance  authorizing  3768 

Other  company's  track,  authority  to  use  one-tigbth 9103 

Other  railways,  use  of  tracks  by 913ii  to  913.1 

Passenger  cars  on itl30,  9132 

Running,    arrangements    with 9130 

Pavement   between    rails 3776 

Payment  of  excise  tax  upon  not  substitute  for  tax  upon  prop- 
erty             .')490 

Police  for,  appointment,  term,  etc. JUriO 

Policemen,  transportation  of,  tree 9114 

Power  brake,  electric  car,  required  on 9149-1 

Penalty    9t49--.' 

Provisions  governing,  whether  extension  or  new   nmtc !l|il5,  itlOO 

Public  service  commiwion  cannot  fix  fare  when 614-47 

Public  utility,  included  in .'airi 

Regulation  of  speed  in  municipality 303-i 

Release  of.  from  obligations,  forbidden 3771 

Renewal  of  grant Mliifi.  3771,  :1772 

Required  to  sprinkle  right  of  way 37.'iO 

Rights  of,  as  to  occupancy  of  public  roads,  etc !'I41 

Road,  crosMJig  of.  by  street  or  interurban  railway 9118-1 

Sale  of  equipment 90()3 

Screen  to  protect  motormen  required rJT.-'H 

Special  provisiops  of  law  for,  govern riTitT 

Street,  crossings  of,  by  street  or  interurban  railway !'l  If^-I 

Street  sprinkling  — 

Municipality  may  require,, of  right  of  way 3749,  37."i)l 

Penalty  for  failure  to  sprinkle 37.'>0 

Share  of  cost .371(< 

Subway,  change  of  tracks  in  case  of  construction  of 9143-1 

Summons,  service  of,  on 1128? 

Taxation  of 5416  et  seq..  .5470  et  seq..  'ASi.  -")4!l(l 

Terms    and    conditions    of    c. instruction,    cijieration.    c?ilonsion. 

consolidation    .376«.  9113 

Tracks- 
Extension  of 3777 

Single  or  double,  may  be  constructed , , Olflft 

Use  of,  by  interurban  conipanv 3778 

Transportation,  firemen   of.   free...'. 9114 

Policemen   of,   free 9114 

Underground  tracks   9142 

Venu"  of  action  against ...  1  T^TS 

Vestibule  heating  
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Street  Railways.     (See  Public  Utilities;  Taxation  and  Taxes;  Street 
Railroad,  > 

Streets,  Alleys.  Public  Places,  Etc.— 

Appropriation  of,  by  railroads 8763  to  8766 

Appropriation   of   property   for 3677,  3714  to  3783 

To  extend  across  railroad  tracks 3677 

Crossing:  of,  by  street  or  interurban  railway 9118-1 

Elevated    railroad,    when    permitted    in 9H2  to  9147 

Franchise,  conditions  of,  to  traction  companies 9114 

Gas  company',  occupancy  by,  when 3984,  3985,  9320 

Grade  crossings,  abolishment 8874 

Heat  and  power  companies,  use  of,  by 3644 

Improvements — 

Bonds  for  3939 

Contracts  for,  certificate  as  to  funds  not  required  when 3809 

Inclined  movable  road  companies,  use  of,  by 3645 

Inclined  railways  cross,  how ! 9141 

Lighting,  etc.,  of— 

Contracts  for,  certificate  as  to  funds  not  required,  when,,.        8809 

Powers  as  to , 8618 

Municipal    corporation .  to    grant    use    of    subways    in,    for    United 

States  mail 8645-1 

Occupancy  of,  by  railroads 9148 

Railroad  Crossings,   oyer — 

Abolishing  at  grade 8863,  8874,  8875 

Bonds   and   tax   for  city's  share 8870,  8890,8891 

By  agreement  8863 

Cost  of  maintenance 8869,  8889 

Damage  from,  claim   (or 8885 

Disputes  as  to ;    duty  of  circuit  court 8877  et  seq. 

Expense  of;  shared  how — 

ApporttonnKni  between  railroad  and  municipality.. 8868.  8883 

Payment  of  railroad's  portion 8886 

Street  railway  to  share 8893  to  8894 

Height  of  viaducts,  etc 8887 

Land  for.  acquired  how 8867,  8888 

Notice  of  intention  as  to 8884 

Ordinance  for  -  - 8866 

Plans  and  ?pecitications  for 8876  to  8880 

Powers  of  municipalities  to  make 8874,  8875 

Resolutions  as  to.  publication,  etc ■■ 8864,8865 

Making  of   required ....8843  to  8848 

To  be  kept  clear  of  snow 8847 

Repairing,  etc. — 

By  street  railroad 3776 

Sprinkling,  sweeping,  etc. — 

Municipal   corporation   liability    for S748 

Ordinance    for 3746 

Petition  for  3745 

Powers  of  municipalities 3745 

Street  Railways  — 

Municipality  may  require  of  right  of  way 3749,  3750 

Penalty  for  failure  to  sprinkle 3750 

Street  railways,  in,  along,  etc - , 3768,  3777 

Extension,  franchise  for 3777 

Franchise  for.  duration  of 3771 

Establishment  of  route 3770 

Limitations  as  to 3771 

Grade  of  street  as  to 3775 

Proceedings    to    establish 3769 

Street  sprinkling,  share  of  cost  of 3748 

Terms  and   conditions 3768 

Vote  on  franchise :3772  to  3774 

Subway  may  be  constructed  under 3939-1 

Telegi-aph    line    along f 
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Streets,  Alleys, -Public  Places,  Etc.— Concludea, 

Transportation  over,  power  of  municipalities  to  rej 

Union  depot  company,  grant  of  right  in 

Union  electric  depot  company  may  receive  grant  of 

Viaducts  over    

Water  company,  occupancy  by,  when 


1  of  records,  etc,  by. . 


Subscription.     (See  Corporations;  aho  the  various  kinds). 

Books  of,  for  stock  or  corporations,  how  opened 8630,  8631 

Railroad,  subscription  to ;  payable  on  completion 8791 

Railroad  stock,  when  canceled  bv  change  of  route 8747,  8751 

Stock,  who  is  liable  for 8673-3 

Unpaid,  to  be  collected  bv  receiver  of  corporation  on  dissolu- 
tion        1 1946 


Suburban  Railroad  Company.     (See  Public  Utilities;  Street  Railroad 
companies;   Taxation  and  Taxes). 
Defined  as  public  utility 614-2  " 

For  taxation  5416 

Excise  tax  charged  on  gross  receipt  of 5484 

Payment  of  excise  tax  upon  property  not  substitute  for  tax 

upon  property  5490 

"  '*   !   for.  appointment,   etc 9150 


Subways- 
Bonds  mav  be  issued  for.  by  municipal  corporation 3939-1 

Oianges,  in  ."iewer  pipes,  etc.,  power  to  make 914-3-1 

Changes,  expense   of 9143-1 

Construction    of.    hv    municipalities 3939-1.9142 

Franchise,    validity    of 9143-2 

Lea.ie  of  space  in  subway 9143-3 

Melhod   of   construction 9143 

Municipality  mav  construct W39-1,  9142 

To  "^rant,  in  streets  for  Uniied  Slates  mail 3645-1 

Plans  and  Specifications — 

.Approval  by  director  of  public  'crvice 914-3-1 

Hearing    9143-1 

Notice    9143-1 

Modification   of    9143-1 

Powers  to  make 9I4»-1 

Sewers,  etc.  may  be  located  in  tubwav  without  compensation..,  9143-1 
Telegraph  and  telephone  companies,  when  wires  must  be  located 


iliable  instruments,  a  holiday  as  relates  to.. 


Superintendent — 

Railroads,   Superintendents  of — 

Commissioners  of  railroads;  pmaliy  ai^inst  superintendent 

for   disobeyinij    orders 686 

Commissioners  of   railroads,  railroad  to  report  fat.nl  acci- 
dents lo  573 

Profits,  division  of,  not  forbidden,  when ■    614-17 


,v  Google 


Survey —  SEcnoH. 

Railroad  companies,  rights  of,  to  make  surveys 8754,  STS9,  8760 

Surveyor  of  County — 

Drainage  of  railroads,  duty  of,  as  to 8909 

Fees  of   8912 

Railroads,  duty  of,  as  to  drainage 6909 

Fees  of   8912 

Suspension — 

Rates    of    614-30 

Swearing — 

Street  ears,  swearing  on  ;  penalty 12816 

Switches — 

Appliances  for  blocking,  to  l>e  approved  by  Public  Service  Com- 
mission      9009 

Penalty    9009-1 

Protection  by,  to  railroad  employes 9009 

Railroad  company  may  construct  and  maintain 8745 

Switching — 

Railroads,  by;  council  of  cities  may  prohibit 8851 


Tariff  of  Freight — 

By  railroad  when  in  competition  with  canal S981,  8982 

Tax  Commission  of  Ohio — 
Accounts — 

■Required    by    Public    Service    Commission    to    conform    if 

possible  to  those  required  by  tax  commission 614-10 

Appointment     ■   1465-1 

Association,  board  of,  membership  and  powers  of 1465-18 

Correction  of  erroneous  determination  of  gross  receipts 5480 

Of   erroneous   valuation 5454,6467 

Of  excise  tax  duplicate 5489 

Of  improper   valuation 5607 

Of  mistakes  in  assessment 5427 

Of    valuation 5451 

Cooling  company.     (See  Public  UtilitiesV 

Defined    5416 

Excise  tax  charged  on  gross  receipts  of 5483 

Public  utility,  included  in 5415 

Corporation,  tax  commission  returns  to  he  made  to 1465-18 

Criminal    prosecutkin    146-5-8 

Definition  of— 

Cooling  company    5416 

Electric    lii?ht   company 5416 

Equipment   company    5416 

Express    company    5416 

Freight  line  company 5416 

Gas  company   5416 

Gross  earninirs    , 5418 

Gross  receipts   5417 

Heating  company    5416 

.Interurban    railroad    company 5416 

Messenger   company    5416 

Natural  gas  company 5416 

Pipe  line  company S416 

Public  utility   5416 

Railroad  company    5416 

Signal  company   5416 

Sleeping  car  company 5416 

Street  railroad  company 5416 

Suburban  railroad  company 5416 

Telegraph    company    5416 
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Telephone   company   H16 

Union   depot  company 5416 

Water    transportation    company 5416 

Waterworks    company    5416 

Electric  Ught  Company.     (See  Public  Utilities). 

Defined     5418 

Excise  lax  charged  on  gross  receipts  of 5483 

Public   utility,   included   in 5416 

Erroneous   valuation,   correction   o£. .  .■ 6454 

Equipment  Company.     (See  Public  Utilities). 

Affidavit  of   546! 

Application  for  liearing 5466 

Contents  of  report  of 5463,  6464 

Defined .\ 5416 

Duty  of,  to  file  report  with  tax  commission 548S 

Excise  tax  upon  6468 

-      Hearing    5466 

Public  utility,  included  in 5415 

Report    of    .-w 5462etseq. 

Tax  upon  capital  stock  of 5468 

Treasurer  of  State,  tax  certified  to 5469 

Valuation  of  property  of 5466 

Examination,  to  have  power  to  make 1465-18 

Excise  Tax — 

Amount    charged    on    gross     receipts    of    certain    public 

utilities    5483  ^t  s*<]. 

Duplicate  of,  to  be  certified  to  Treasurer  of  State 5488 

Failure  of  public  utility  to  pay,  effect  of B49I,  5492 

Not  substitute  for  other  taxes 5490 

To  be  credited  to  general  revenue  fund 5491 

Upon  sleeping  car,  freight  line  and  equipment  companies..  5468 

Collection    of    .    6469 

Express  Company.     (See  Public  Utilities). 

Apportionment  of  valuation  of  property  of 5457 

Assessment    of   valuation 5451  et  seq. 

Contents   of   report 6450 

Defined    5416 

Excise  tax  upon  gross  receipts  of 54S5 

Public  utility  included  in 5415 

Report 5449 

Valuation  of  property  of 5451  et  seq, 

Apponinnment  of   5457 

Firm,  tax  commission,  returns  to  be  made  to 1465-18 

Franklin   county,   action  to  recover  delinquent   taxes  may  be 

brought  in 6492 

Freight  Line  Company.     (See  Public  Utility). 

Affidavit  of   5462 

Contents  of  report  of 5463,  5464 

Defined    5416 

Duty  of,  to  file  report  with  tax  commission 546S 

Excise  tax  upon 5468 

Public  utiltv,  included  in 5416 

Report  of   5462 

Tax  upon  capital  slock  of 6468 

Treasurer  of  State,  tax  certified  to M6S 

Gas  Company,     (See  Public  Utility). 

Defined    5416 

Excise  tax  charged  on  gross  receipts  of 6483 

Public   utility,   included    in 6415 

'  Governor,  appointment  and  compensation  of  employes  to  be  ap- 
proved by   1465-8 

Gross  earnings,  definition  of ; 5418 

To  certify  to  Auditor  of  State 5482 

To  be  shown  by  report 5473  et  seq. 
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Gross  receipis,  amount  of  to  be  certified  to  Auditor  of  State. , . .  5481  et  seq. 

Correction  of  erronepus  determination  of 5480 

Definition  of  6417 

Tax  commission  to  ascertain  and  determine 6475etseq. 

Hearings  5426.  6458,  5479 

Application  for 6426.  6*53.  5466 

May  be  held  by  one  tnemtier  of  the  commission 1466^ 

Public  utility  before  tax  commission 5426 

Right  of  company  to 5463 

Heating  Company — 

Defined    6416 

Excise  tax  charged  on  gross  receipts  of 6483 

Inspection,  power  of  tax  commission  to  make U65-12 

Interstate  business,  proceeds  of,  not  to  be  included  in  gross  re- 
ceipts    5472  et  seq. 

Interurban    Railroad.     (See    Public    Utilities    ) 

Defined    .., 5416 

Excise  tax  charged  on  gross  receipts  of 5484 

Public   utility,   included   in 5416 

•Memoranda,  (ax  commission  to  have  right  to  inspect 1466-12 

Messenger  Company.     (See  Public  UtiHties). 

Defined    5416 

Excise  tax  charged  on  gross  receipts  of 5488 

Public   utility,   included   in 6416 

Municinal  corporation  not  required  to  paytaxes 5494 

Natural  Gas  Company,     (See  Public  Utility). 

Defined    M16 

Excise  tax  charged  on  gross  receipts  of 5488 

Public   utility,   included   in 541S 

Personal  Property — 

,0f  public  utility,  what  is 643B 

Valuation    of    6429 

Apportionment  of  valuation 5430  et  seq. 

Pipe  Line  Company- 
Defined    6416 

Excise  tax  upon  gross  receipts  of. 5487 

Public  utility,  included  in 6415 

Property,  of  corporation,  what  is  taxable 5419 

Partly  within  and  partiv  without  city 6424 

Of  public  utility,  what  is 5419.  5425 

Public  Utilities- 
Action  to  recover,  taxes,  fees  and  penalties 6492 

Affidavit    5421 

Application  for  hearing 6479 

Auditor  of  State,   lax   commission   to  certify  gross   earn- 
ings to  6482 

Certain,  to  report  to 5470 

Collection  of  tax  upon  public  utility 5488  et  seq. 

Contents  of  report 5471  et  seq. 

Cooling  company,  payment  of  excise  tax  upon,  not  substi- 
tute for  tax  upon  properly 5490 

Correction  of  error  in  determining  amount  of  gross  earn- 
ings      6460 

Definition  of  6415 

Duty  of  tax  commission  in  case  of  failure  to  make  report,  5461 
Electric  light  company,  payment  of  excise  tax  upon,  not 

gubstiule  for  tax  upon  property 6490 

Equipment  company,  payment  of  excise  tax  upon,  not  sub- 
stitute for  tax  upon  property 5490 

Excise  tax,  collection  of 5488  et  seq. 

Not  substitute  for  tax  upon  property 6490 

To  be  charged  upon  public  titility 5483  et  seq. 

Express   company,   payment  of  excise  tax   upon,  not  sub- 
stitute for  tax  upon  property ; 5490 

Freight   line   company,   payment   of   excise  tax  upon,   not 

substitute  for  payment  of  tax  upon  property 6490 
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Gas  company  lax,  payment  of  excise  tax  upon,  not  substi- 
tute for  payment  of  tax  upon  properly MM 

Gross  earnings,   statement  of 54'2  et  seq. 

Gross  receipts,  how  determined 5472  et  seq. 

Hearings    6479 

Healing  company,  payment  of  excise  tax  upon,  not  sub- 
stitute for  payment  of  tax  upon  proper^ 6490 

Interstate   business   receipts    from,   not   included    in   gross 

earnings    5473  et  seq. 

Interurban  railroad  company,  payment  of  excise  tax  upon 

not  substitute  for  tax  upon  property MM 

Messenger  company,  payment  of  excise  tax  upon  iwt  sub- 
stitute for  payment  of  tax  upon  property 5490 

Municipal  corporation  not  required  to  pay  tax 5494 

Natural  gas  company,  payment  of  excise  tax  upon  not  sub- 
stitute for  payment  of  tax  upon  property 6490 

Penalty  for  failure  to  pay  tax 5491  «  seq. 

Pipe  line  company,  payment  of  excise  tax  upon,  not  sub- 
stitute for  payment  of  tax  upon  property 5490 

Property,  excise  tax  not  substitute  for  lax  upon  property..  6490 

To  assess  property  of  public  utility 5423  et  seq. 

Railroad  company,  pasiment  of  excise  tax  upon,  not  sub- 
stitute for  tax  upon  property 5490 

Report  of    5430,5421 

Report    of    certain 5470 

Reports   under   certain   sections  of   the   General   Code  not 

necessary     54S0 

Sections  of  statutes  declared  severable 5493 

Signal  company,  payment  of  excise  tax  Upon,  itot  substitute 

for  payment  of  tax  upon 6490 

Signature    5421 

Sleeping  car  company,  p.iyment  of  excise  tax  upon  not 

substitute  for  tax  upon 5490 

Street  railroad  company,  payment  of  excise  tax  upon,  not 

substitute  for  tax  upon  properly 5490 

Tax,  excise,  to  be  charged  upon  public  utility 5483  et  9eq. 

Tax,  penalty  for  failure  to  pay 5491  et  acq 

Tax  upon  public  utility,  collection  of 5488  et  seq. 

Tax  commission  to  certify  gross  earnings  to  Secretary  of 

State  5482 

To  determine  the  amount  of  gross  earnings 5476etscq. 

Returns  to  be  made  lo 1465-18 

Telegraph  company,  payment  of  excise  tax,  not  substitute 

for  payment  of  tax  upon  property 6490 

Telephone  company,  payment  of  excise  tax.  not  substitute 

for  payment  of  lax  upon  property 6490 

Union  Depot  company,  payment  of  excise  tax,  not  substi- 

tute  for  payment  of  lax  upon  property 5490 

Valuation  of  property  of 5423  et  seq. 

Water  transportation  company,  payment  of  excise  tax,  not 

substitute  for  payment  of  tax  upon  property 6490 

Water  works  company,  payment  of  excise  tax,  not  substi- 
tute for  payment  of  tax  upon  properly 5490 

What  is  plant  for 6419 

Railroad  Company.     (See  Public  Utilities) — 

Defined 5416 

Excise  tax  upon  gross  receipts  of 5486' 

Public  uitility  included  in 5415 

Real  property,  expenses  of  lax  commission  in  connection  with 

quadrennial  appraisement   5466-2 

Taxation  of  value  of  property  of  express,  telephone  and 

telegraph  company  545S 

Valuation  of.  to  be  deducted  from  total  valuation  of  pub- 
lic utility MX 

Realty,  taxation  of  value  of 6428,  6465 
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Record — 

To  have  right  to  inspect 1466-13 

Refusal,  to  make   statement  to  tax  commission,  duty  of  tax 

cdmmission  1465-29 

Report,  duly  when  report  is  defective,  incorrect,  etc 6461 

Report  of  certain  public  utilities  to  be  made  to 6470 

Contents 5471  et  seq. 

Report  of  express,  telephone  and  telgraph  companies 5449etseq. 

Report  of 5482  et  seq. 

Application  for  hearing 5466 

Failure  to  make,  etc..  duty  of  tax  commission 5461 

Gross  earnings,  report  to  show  what 5472  et  seq. 

Hearing  5466 

Of  express,  telephone  and  telegraph  companies  to S449etieq. 

Of  public  utility 5420 

Affidavit : 6421 

Contents  of  5422 

Need  not  make,  under  certain  sections  of  General 

Code  6460 

Signature 6421 

Valuation  of  property  of 5465 

Form  of   1466-19 

Oath,  to  be  made  under 1465-20 

To  be  made  to 1465-18 

Returns  of  banks,  auditor  of  county  to  submit  lax  commission.  5808 

Signal  company.     (See  Public  Utilities)— 

Defined    5416 

Public  utility,  included  in 6416 

Sleeping  car  company.    (See  Pubb'c  Utilities) — 

Affidavit  of 6462 

Contents  of  report  of .5463,  5464 

Defined    .' 6416 

Duty  of  to  file  report  with  tax  commission 6462 

Excise  tax  upon 6468 

Hearing    5466 

Public  utility,  included  in , . ,- 6416 

Report  of 6462 

Tax  upon  capital  stock  of 6468 

Treasurer  of  state,  tax  certified  to 6469 

Valuation  of  property  of 5465 

Statement,  duty  of  tax  commission  in  case  of  refusal  to  make. .  1465-39 

Street  Railroad  company.     (See  Public  Utilities) — 

Defined    5416 

Excise  tax  charged  on  gross  receipts  of 5484 

Public  utility,  included  in 6415 

Suburban  railroad  company.     (See  Public  Utilities)— 

Defined    6416 

Excise  tax  charged  nn  gross  receipts  of 5484 

Public  utility,  included  in 6416 

Tax  duplicate,  viilualion  (o  be  niaced  on 5459 

Certified  valuation  to  be  placed  on 5448 

Taxation  of  value  of  really 6428 

Telegraph  company.     (See  Public  Utility)— 

Apportionment  of  valuation  of  property  of 54S6 

Assessment  of  valuation  ; 5451  etseq. 

.  Contents  of   5460 

Defined 5416 

Excise  tax  charged  upon  gross  receipts  of 5486 

Report  of  6449 

Public  utility,  included  in ■. . . .  6415 

Valuation  of  property  of 6451  et  seq. 

Apportionment  of  property  5456 

Telephone  Company.     (See  Public  Utilities) — 

Apportionment  of  valuation  of  property 5456 

Asessment  of  valuation 54S1  et  »eq. 
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Contents  of  report 5460 

Defined    5*16 

Excise,  tax  charged  upon  gross  receipts  of 5483 

Public  utility,  included  in 5*15 

Report  of 6449 

Valuation  of  property  of 6*61  et  «eq. 

Apportiomnent   of   property 6466 

Treasurer  of  state,  excise  tax  to  be  credited  by  to  general  rev- 
enue fund  6491,  6498 

Excise  tax,  notice  of  to  be  given  to , 5488 

Union  Depot  Company.     (See  Public  Utilities) — 

Defined    5416 

Excise  tax  charged  on  gross  receipts  of 5*83 

Public  utility,  included  in 5418 

United  States  government,  receipts  from,  not  to  be  included  in 

gross  earnings 6472  et  seq. 

Valuation  assessment  and  apportionment  of 6466 

Certified    to   county   auditor 5458 

Correction  of   6607 

Correction   of  mistake  in 6451 

Of  property  of  express  company,  apportionment  of 6467 

Of  property  of  express,  telephone  and  telegrapli  companies.  5451  et  seq. 

Of  property  of  public  utility 5433  et  seq. 

Of  property  of  telephone  and  telegraph  company,  appor- 
tionment  of    5456 

Water  transportation  company.     (See  Public  Utility)^ 

Defined 6416 

Excise  tax  charged  on  gross  receipts  of 6483 

Public  utility,  included  in 6416 

Waterworks  company.    (See  Public  Utilities) — 

Defined    5416 

Excise  tax  charged  tin  gross  receipts  of 5483 

Public  utility,  mcluded  in 541S 

Taxation  and  Taxes.     (See  Corporation;    Public  Utilities)— 

Abolishing  grade   crossings 8891 

Apportionment  of  telegraph  and  telephone  companies 6456 

Annua!  state  board  for  railroads  and  electric  roads.     (See  Rail- 
roads   and    Railroad    Companies ;     Tax    Comn^ssion    of 

Ohio)  M16  et  Mq. 

Dissolution,  certificate  of,  not  to  be  filed  until  taxes  paid 6521 

Taxes  payable  in  case  of 6530 

Excise  or  franchise  tax — 

In  case  of  corporations  generally S470et  seq 

Amount  charged  on  gross  receipts  of  certain  public  utili- 
ties   5*83  et  teq. 

Assessment  and  collection  of,  on  companies 6*70  et  seq. 

Charged  upon  public  utility,  when.     (See  Public  Utilities).  5483etseq. 

Collection   of    5469,  5488  et  seq. 

Credited  to  general  revenue  fund,  when 5*91 

Duplicate  of  to  be  certified  to  Treasurer  of  State 5*88 

Electric  light  companies 5*83 

Express  companies   5485 

Failure  of  public  utility  to  pay,  effect  of 5491,  5498 

Freight  line  and  equipment  companies 5*68 

Gas  and  natural  gas  companies 5483 

Heating  and  cooling  companies 5483 

Insurance    companies    5438  et  seq. 

Messenger   or   signal   companies 5483 

Not  substitute  for  tax  upon  property 5490 

Not  substitute  for  other  taxes 5490 

On  corporations  54T0  et  seq. 

Pi^e  line  companies 6487 

Railroad   companies    5*86 

Sleeping  car  companies 5*68 
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Street,  suburban  or  interurban  railroad  companies 6484 

Suit  [nay  be  brought  where,  service  of  summons 5492 

Telephone  and  telegraph  companies 5465 

Union    depot   companies 5483 

Water  transportation  companies .*. . .  5483 

Waterworks  companies   6483 

Exemption — 

Dissolution  or  retirement  from  business  is  not,  when....  5520 

Public  utilities  not  exempt  from  general  taxation 6490 

Express  companies,  taxation  of.     (See  Excise  or  Franchise 
Tax  under  this  subdivision;  and  also  Express  Cbm- 

panies;  Public  Utilities)    5416etsei]. 

Reinforcement  of  corporation,  payable  in  case  of 5511 

Freight  line  or  equipment  company.     (See  Freight  Line  Com- 
pany; Public  Ulilities;  Tax  Commission  of  Ohio) 5468,  12871 

Gas  Company.     (See  Gas  Company;  Public  Utilities;  Tax  Com- 
mission o(   Ohio).... 5483 

Hearing    5517 

Heating  and  Cooling  Company.     (See  Cooling  Company;  Heat- 
ing Company;  Public  Utilities;  Tax  Commission  of  Ohio)  5483 
Incorporation,  report  need  not  be  filed  within  what  time  from..  5519 
Injunction,  corporation  to  be  restrained  by,  for  failure  to  pay 

taxes    .  sen 

Insurance — 

While  taxes  unpaid,  what  unlawful 6976 

County  Taxes- 
Railroad  subscription,  taxes  for 5650 

Non-payment,   remedies   in  case  of 6506  et  seq. 

Penalty— 

Against  person  actint:  as  agent  for  telegraph  or  express 

company  when  taxes  unpaid 13415 

Doing  business  after  cancellation  of  incorporation,  etc 5510 

Payable  in  case  of  reinforcement 5611 

Political  partv,  etc.,  affidavit  concerning  payment  of  money 

to  6522 

Precedents,    action     to     enjoin    corporation     from    doing 

business  for  non-payment  of  fees,  to  have 5512 

Prior  delinquencies,  statute  applicable  to  what 5525 

Property    subject   to ■, .  (1181 

Public  utility,  collection  of  tax  upon 5488  et  seii 

Report  under  G.  C.  5495  to  5504  not  to  make 5518 

Purposes  for  which  taxes  may  be  levied — 

Abolishing  grade  crossings 8891 

Lighting  township,   certain   streets,   in 3439 

Railroad  Companies.     (See  Railroad^-and  Railroad  Companies; 
Public  Utilities:  Tax  Commission  of  Ohio). 

Railroad  partly  without  state,  taxation  of 9045 

Reinstatement,  cancellation  of  articles  of  incorporation,  after..  5511 

Report,  compromise  of  claims  to  appear  in 5525 

Need  not  be  filed  within  what  time  of  incorporation,  etc. . .  5519 

Public  utility,  not  required  to  make  certain 6618 

Retirement,  taxes  payable  in  case  of 6520 

Returns  by  corporations,  for 5421  et  seq.,  6449  et  seq. 

Revocation,  certificate  of,  not  to  be  filed  until  tax  ts  paid 5521 

Secretary  of  Slate — 

Articles  of  incorporation,  cancellation  of 6609 

Cancellation    of   articles    of    incorporation,    certificate    of 

authority,  etc 5500 

Certificate  of  authority,  of  foreign  corporation,  cancella- 
tion of  5509 

Foreign  corporation,  certificate  of  authority  of  cancellation 

of  6509 

Penalty  for  doing  business  after  cancellation 5510 

Reinstatement    5511 
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Sleeping  car  companies,  taxation  of.     (See  Sleeping  Car  Com- 
pany; Public  Utilities;  Tax  Commission  of  Ohio) 12871 

Street   sprinkling   3718  et  acq. 

Street    Railroad    Company.     (See    Street    Railroad    Company; 
Public  Utilities;  Tax  Commission  of  Ohio), 

Subject  to  taxation,   what  is 9181 

Sulwcriptions,   railroad,   taxes   for 5650 

Suburban   Railroad   Company.     (See   Suburban  iRailroad  Com- 
pany;  Public  Utilities;  Tax  Commission  of  Ohio). 

Suit  may  be  brought  where,  for  collection  of  tax 5492 

Tangible  property  not  exempt,  when 5490 

Telegraph  poles  are  subject  to 9181 

Telegraph     and     Telephone    Companies.     (See    Telegraph    and 
Telephone  Companies;  Public  Utilities;  Tax  Commission 
of  Ohio). 
Telegraph,  Telephone  and  Express  Companies.     (See  Telephone 
Companies:  Public  Utilities;  Tax  Commission  of  Ohio). 

.    Telephone  company  5448  to  5463,  5492 

Misdemeanor,  what  is,  while  tax  unpaid 5676.  5677,  13415 

Telephone  and  Telegraph   Companies,     (See   Public  Utilities; 
Tax  Commission  of  Ohio). 

Valuing,  by  assessor  of  real  estate  not  on  tax  list,  rtile 5575,  5576 

Foreign  Corporations — 

Authority  refused  when   544 

Penalty  for  failure  to  file  report 5507 

Public  Utilities- 
Action  to  recover  delinquent  taxes,  etc 5498 

To  recover  taxes,  fees  and  penalties 5492 

Application  for  hearing 5426,  5453,  5466.  5479 

Apportionment    ot    valuation 54ffii 

Of  property  of  public  utility 5429etse<). 

Assessment,  correction  of 5454 

Of  public  utility  5423  .-t  seq. 

Auditor  of  countv,  valuation  of  property  of,  to  be  certified 

10    5447,  54.58 

Auditor  of  Stale — 

Amount  of  receipts  to  be  certified  to 5481  et  seq. 

Certificate  of  certain  valuation  to 5468 

Excise  tax  on  sleeping  car,  freight  line  and.equipment 

company  to  be  certified  to 5468 

Excise   tax   on   sleeping   car,   freight  line  and   equip- 
ment  company   to   be   certified   by   to   Treasurer 

of  State  5469 

Tax  commission  to  certify  gross  eaminifs  to 5482 

To  certify  duplicate  of,  excise  tax  to  Treasurer  of 

State  5488 

Valuation  to  be  certified  to 5488 

Certain,  to  report  to  5470 

Certificate  of  certain  valuations  to  Auditor  of  State .5468 

Certificate  of  valuations  of  property  of  public  utility 5447 

Collection  of  tax  upon'public  utility ."MSB  ct  se<j. 

Cooling  company  defined 5416 

Excise  tax  charged  on  gross  receipts  of 54M 

Included  in    .';415 

Payment  of  excise  tax  upon,  not  substitute  for  tax 

upon  property   5490 

Correction  of  erroneous  determination  of  gross  receipts...        5480 

Correction    of   eroneous   valuation 5467 

Correction  of   error   in   determining  amount  of  gross   re- 
ceipts             5480 

Correction  of  exripe  tax  duplicate aifWt 

Correction   of  valuation 5454 

Definition,  cooling  company  5416 

Electric  light  company 5416 

Equipment  company 

Express  company  
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Freight  line  company  5416 

Gas  company  5416 

Gross  camiDga 5418 

Gross  receipts  5417 

Heating  comE«ny    6418 

Interurban  railroad  company 5416 

Messenger  company  5416 

Natural  gas  company 5416 

Pipe  line  company  5416 

Public  utility  5415 

Railroad  company  5416 

.  Signal  company  5416 

Sleeping  car  company -  5416 

Street  railroad  company 6416 

Suburban  railroad  company 5416 

Telegraph  company  5416 

Telephone  company  5416 

Union  depot  company  6416 

Water  transportation  company 6416 

Waterworks  company  5416 

Duty  of  tax  commission  in  case  of  failure  to  make  report.  5461 

Electric  light  company  defined \.,  5416 

Excise  tax  charged  on  gross  receipts  of 6483 

Public  utility  inclwded  in 5416 

Tax,  payment  of  excise  tax  not  substitute  for  payment 

of  tax  upon  property 5490 

Equipment  company — 

Affidavit  of  ■■.  5462 

Application    for   hearing 5466 

Contents  of  report  of 6463,  6464 

Defined  5416 

Duty  of.  to  file  report  with  tax  commission 6462 

Excise  tax  upon 5468 

Hearing  5466 

Included  in 5416 

Payment  of  excise  tax  upon,  not  substitute  for  tax 

upon  property  5490 

Report  of  5462  et  seq 

Tax  upon  capital  stock  of 5468 

Treasurer  of  state,  tax  certified  to 5469 

Valuation  of  property  of 5465 

-Excise  tax.  amount  charged  on  gross  receipts  of  certain 

public  utilities 5483  et  seq. 

Collection  of   6469,  5488  et  seq. 

Duplicate  of,  to  be  certified  to  secretary  of  state 6488 

Failure  of  public  utility  to  pay,  elTect  of 5491,  8492 

Property,  not  substitute  for  lax  upon 5490 

To  be  credited  to  general  revenue  fund 6491 

Upon   sleeping  car.   freight  line  and  equipment  com- 
panies      5468 

Expenses,  quadrennial  appraisement  of  real  property,  how 

paid   546ft-2 

.  Expenses  of  witness,  how  paid 5466~1 

Express  company — 

Apportionment  of  valuation  of  property 5457  et  seq. 

Assessment  of  valuation 5451  et  seq. 

Contents  of  report 5450 

Defined    6416 

Excise  tax  upon  gross  receipts  of 5486 

Included  in  6415 

Payment  of  excise  tax  upon,  not  substitute  for  tax 

upon  property   5490 

Report   ■. S449 
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Valuation  of  property  of 64&icttni. 

Apportionment  of   5457 

Failure  to  file  report,  duty  of  tax  commission  in  case  of. .  5461 

Fees  of  witness,  how  paid 5466-1 

Franklin  county,  action  to  recover  delinquent  taxes  may  be 

brought  in  5493 

Freight  Line  Company — 

Affidavit  of   5482 

Contents  of  report  of 6483,  5464 

Defined    5416 

Duty  of,  to  file  report -with  tax  commission 5463 

-   Excise  tax  upon 5468 

Included  in   5415 

Payment  of  excise  tax  upon  not  substitute  for  tax  on 

property  5490 

Report  of  5462 

Tax  upon  capital  stock  of 5468 

Treasurer  of  State,  tax  certified  to 5469 

Gas   company    defined 5416 

Excise  tax  charged  on  gross  receipts  of 5483 

Public  utility  included  m 5415 

Payment  of  excise  tax  upon,  not  substitute  for  tax  on 

property   , 5490 

Gross  earnings,  deiinition  of. 541S 

Report  to  be  shown  by 54T2etseq. 

Statement   of    54T3etseq. 

Gross  receipts,  amount  to  be  certified  to  Auditor  of  State..  5481  etseq. 

Correction  of  erroneous  determination  of 5480 

Drfnition  of  HIT 

How  determined   5472  et  seq. 

Tax  commission  to  ascertain  and  determine 5475  et  it^ 

Hearing    5479 

Application   for    5436,  5453,  5466 

Before  tax  commission 5428 

Right  of  company  to : 5453 

Heating  company,   defined 5416 

Excise  tax  charged  on  gross  receipts  of 5483 

Payment  of  excise  tax  upon,  not  substitute  for  tax 

upon,  prop*  rtv  5490 

Public  utility,  included  in 5415 

Interstate   business,    proceeds    of    not    to    be   included    in 

gross   receipts    6472 

Receipts  from,  not  included  in  gross  earnings 5473etseq' 

Tnterurban  railroad,  defined 5416 

Excise  tax  charged  on  gross  receipts  of iS484 

Paj'ment   of  excise  tax,  not   substitute   for  tax   on 

property  5490 

Public  utility,  included  in 541S 

Messenger  company,  defined 5416 

Excise  fax  charged  on  gross  receipts  of 5483 

Payment  of  excise  tax  upon,  not  substitute  for  tax  on 

property   5490 

Public  utility,  included  in 5415 

Municipal  corporation  not  required  to  pay  taxes 5494 

.  Natural    gas    company    defined 5416 

Excise  tax  charged  on  gross  receipts  of 5483 

Payment  of   excise  lax,   not   substitute   for  tax   on 

property  5490 

Public  utility,  included  in '5416 

Penalty  for  failure  to  pay  tax 5491etseq. 

Personal  property  of  public  utility,  what  is 6^ 

Valuation  of   5429 

Apportionment  of  valuation 5430etseq 
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1  and  Taxes— Continued,  section. 

Pipe   line    company,    defined 5416 

Excise  tax  charged  on  gross  receipts  of 5487 

Payment   of    excise    tax,   not    substitute    for    lax    on 

property  5490 

Public   utility,    included   in 5415 

Plant  of,  what  is 5419 

Property,  of  corporation,  what  is  taxable 5419 

Excise  tax  not  substitute  for  tax  upon  property 5490 

Quadrennial    appraisement    of     realty,    expenses    of   tax 

commission  in  connection  with 5466-2 

Railroad  company,  defined 5416 

Excise  tax  charged  on  gross  receipts  of . ,  5486 

Payment   of   excise  tax.   not   substitute   for   rax   on 

property  5490 

Public   utility,   included   in 5415 

Real  property,  expenses  of  tax  commission  in  connection 

with  quadrennial  appraisement  of 5466-2 

Taxation  of,  valuation  of 5455 

Valuation   to  be   deducted   from   total  valuation   of 

public  utility  5428 

Report  of  5420,  5421,  5462  et  seq. 

Affidavit    5421 

Application  for  hearins; 5(66 

Contents    of    report 5422,  5471  et  seq. 

Duty  of  tax  commission  when   report  is  defective, 

incorrect,  etc 5461 

Failure  to  make,  etc.  duty  of  tax  commisstoti 5461 

Gross  earnings,  report  to  show  what 5472  et  seq. 

Hearing    5466 

Need  not  make,  under  rertain  sections  of  General 

Code    5460 

Of  certain    5470 

Signature    5421 

To  be  made  to 5470 

Valuation  of  property M66 

Sections  of  statute  declarwl  severable 5493 

Signal  company,  defined 5416 

Payment   of    excise   tax,    not    substitute    tor   tax   on 

property    .' 5490 

Public  utility,  included  in 5415 

Sleeping  Car  Company^ 

Affidavit  of   5462 

Contents  of  report  of 5463,  5464 

Defined    5416 

Duty  to  file  report  with  tax  commission 5462 

Excise  tax   upon 5468 

Hearing    5466     ^ 

Payment  of   excise  tax,   not    substitute   for   tax   on 

property    5490 

Public   utility,   included   in 5415 

Report  of  5462  et  seq. 

Tax  upon  capital  stock  of 5468 

Treasurer  of  State,  tax  certified  to 5469 

Valuation  of  property  of 5465 

Street  railroad  company,  defined 5416 

Excise  tax  charged  on  gross  receipts  of 5484 

Payment  of   excise   tax.  not   substitute  for  tax  on 

property 5490 

Public  utility,  included  in 5415 

Suburban   railroad   company,   defined 5416 

Excise  tax  charged  on  gross  receipts  of 5484 

Pavment  of   excise   tax,   not   substitute  for  tax  on 

property    5490 

Public  utility,  included  in 5415. 

[le 
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Tax  upon  pnblic  utility,  collection  of 5488  et  »eq. 

Excise  lo  be  charged  upon  public  utility 5483etsHi. 

Penalty  for  failure  to  pay 5491  et  seq. 

Tax  Commission  of  Ohio— 

Apportionmeni  of  personal  property 5430ette4. 

Apportionment  of  valuation  of  property  of  telegraph 

and  telephone  company 5458 

Certificate   of  apportionment 5447 

Correction  of  erroneous  valuation 5454 

Correction  of  mistakes  in  assessment 5427 

Express    company,    apportion  men'    of    valuation    of 

property  of   5457 

Valuation  of  property  of 5451  et  seq. 

Gross  earnings,  to  certify,  to  Auditor  of  Stale 5482 

To   determine  amount  of 5476  et  seq. 

Hearing    5426.  5453 

Personal  properly,  valuation  of 5429 

What  is  persona!  property 5429 

Property  partly  within  and  partly  without  city 5424 

Properly  of  public  utilities,  to  assess 5423  et  seq. 

Whal  is   5419.5125 

Real  property,  taxation  of  value  of  from  property 

of  express,  telephone  and  lelcjraph  companies..  5455 

Realty,  taxation  of  value  of 5128 

Report  of  express,    telephone   and    telegraph   com- 
panies,  to 5449  et  seq. 

Tax  duplicate,  certified  valuation  lo  be  placed  on.  .. .  5448 

Taxation  of  value  of  realty 5428 

Telegraph  company,  apportionment  of  valuation  of 

property   of    5458 

Valuation  of  property  of 5451  et  seq. 

Telephone   company,   apportionment   of   valuation   of 

property  of  5456 

Valuation  of  property  of 5451  et  seq. 

Valuation- 
Correction  of  mistakes  in 5454 

Of  property  of  express  company,  apportionment 

of   5457 

Of  property  of  express,  telephone  and  telegraph 

companies    5451  etseq. 

Apportionment   of   5456 

Tax  duplicate  valuation  to  he  placed  on 5459 

Telephone  Company — 

Apportionment  of  valuation  of 5456  ■ 

Assessment  of  valuation 5451  et  seq 

Contents   of   report 545O 

Defined    5415 

Excise  tax  charged  on  gross  receipts  of 6483 

Payment  of  excise   tax   not  substitute  for   tax   on 

property    6490 

Public  utilctv,  meluded  in 5415 

Reportof   .    5449 

Valuation  of   property  of 5451  et  seq. 

Trea,surer  of  State,  excise  tax,  notice  of,  to  be  ifiven  to. .  5488 

To  be  credited  by  to  general  revenue  fund 5491,5492 

Union  depot  company,  defined 54I8 

Excise  tax  charged  on  gross  receipts  of 5483 

Payment  of  excise  tax  not  substitute  for  payment  of 

tax  on  property S490 

Public  utility,  included  in 5415 

United  Stales  government,  receipts  from,  not  to  be  in- 

cliided  in  gross  earnintfs 5472et«eq 

Valuation,  assessment  and  apportionment  of 5465 

Certified  to  county  auditor 5453 
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Correction  of 

Correction  of  erroneous 

Valuation  of  property  of  public  utility •. 

To  be  placed  on  tax  duplicate 

Water  transportation  company,  defined 

Excise  lax  charged  on  gross  receipts  of 

Payment  of  excise  tax  not  substitute  for  tax  ( 
property    

Public  utility,  included  in 

Water  works  company,  defined 

Excise  tax  charged  on  gross  receipts  of 

Payment  of  excise  tax  not  substitute  for  tax  ( 
property    

Public  utility,  included  in 

Witness,  fees  and  expenses  of,  how  paid 

Tax  Commission  of  Ohio — 
Accounts,  tax  i 
Appointment  . 

Association,  tax  commission  returns  to  be  made  to 

Authority,  tax  commission,  employe  of  to  produce  on  demand, . 

Blanks,  tax  commission,  prepared  by  to  be  answered 

Books,  tax  commission,  to  have  right  to  inspect 

Firm,  tax  commission  returns  to  be  made  to 

Inspection,  power  of  tax  commission  to  make 

Memoranda,  tax  commission  to  have  right  to  inspect 

Oath,  power  to  examine  under 

Partnership,  tax  commission  returns  to  be  made  to 

Public  utility,  tax  commission  returns  to  be  made  to 

Record,  tax  commission  to  hav«  right  to  inspect 

Refusal  to  make  statement  to  tax  commission,  duty  of  commis- 


D  have  right  to  inspect. . 


Returns,  tax  co 

Oath,  to  be  made  under. 


,  to  be  made  ti 
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6448 
5416 


5490 
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5490 
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1465-12 
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1465-29 
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1465-19 
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r  of  roads.  . 


Telegram- 
Delaying    

Disclosing   contents    

Neglecting  to  forward  etc 9181 

Sending,  etc.,  to  fraudulently  obtain  money;  penalty 

Telegraph,     (See    Fire    Alarm    Telegraph;    Electricity;    Telegraph 
Company;  Commissioner  of  Railroads  and  Telegraph). 

Delayed  passenger  entitled  to  send  me.isaite 

Railroad  company  may  construct  and  operate 


Telegraph  Company- 
Action  against,  how  brought 6|  1 

Agent  to  indorse  dispatch,  when 9184 

Apportionment  of  valuation  of  property MSg 

Appropriation  of  property  by 9172  to  9178 

Consent  of  owner 9173 

Entering  upon  and  appropriating , 9172 

Land  owned  by  other  company 9174 

Limitation  on  ri^t 9174 

Land,  when  removal  of  structure'  of,  becomes  necessary..  9187 


,v  Google 


ioo8  >»»='' 

Tel^raph  Company— Continued.  ""^' 

Land  lying  in  more  than  one  county. ■ W* 

Limitation  upon  ainhority  lo  appropriate,  etc 9173,  9175,  9176 

Public   streets    grounds,   etc 9I?b'  9179 

Municipal  consent  •.■■■Xris'  nfin 

Municipality  not  to  demand  or  receive  compensation  9178,  9179 

Proceedings  in  probate  court  to  appropriate 9178,  9179 

Railroad  company's   land 9J7S 

■      Umitations  on  authority  to  purchase. . . ._. 91*0 

Outer  five  feet  of  right  of  way  limited  to 9175 

Petition  for;  proceedings  on,  by  probate  court 9175 

Track,  etc.,  can  not  appropriate  use 917B 

Statutes  applicable  to  ■ f,,,^   „ 

Assessmenl  of  valuation 5451  et  seq. 

Consent  of  owner  necessary  before— 

Appropriating  any  part  of  building 9m 

Destroying    trees,    etc »}'» 

Entering  buildings    "'» 

Erecting  pole  in  yard "ira 

Erecting  pole  or  wire  near  edifice 91^ 

Consolidation  of  two  or  more »iw 

Contents  of  report - LC'---::!- 

County  commissioners,  telegraph  company  may  authorize  con- 

struction  of  line  beneath  public  way 91{tf-l 

Defined  as  public  utility «+-« 


Discrimination   among  dispatches 9182,  9185 

Dispatches,  agent  must  indorse,  when 9184 

Delayed  passenger.^  may  send laaoa 

Delivery,  how  far  from  station..,. « 91K 

Divulging   contents IgaW 

False  or  forged,  sending MJoj 

Forwardini?  over  other  lines 91W 

Penalty  for  neglecting 9183 

Mailing,  at  place  of  delivery... - 9185 

Order  of  transmission  and  delivery;  preferences  that  are 

allowed    9J85 

Receivini!  and  transmitting  for  other  lines 91ra 

Impartiality  and  good  faith  in 91w 

Penalty  for  neglect,  etc -911 

Divtileins  contents  of  dispatch ■  ■ ^Sr: 

Electric  li^ht  companies , 9192  to  9194,   J2W4 

Entering  upon  land  for  preliminary  examinacion 917a 

Umilation   on   such   authority 9173 

Erecting  poles  and  wires,  landowner's  consent 91*3 

Frectinff  Doles  and  wires  so  as  to  mechanically  interfere  with 

other  lines,  forbidden  9174 

Excise  tax  upon  gross  receipts  of. a48o 

Exclusive  right  of  way.  contracts  for,  unlawful 9171 

False,  forged  or  unauthorized  dispatches 91^6 

Forwarding  dispatches  over  other  lines............... 91^ 

Higbwav  telegraph  company  may  construct  line  beneath 0171K-1 

Hours  oVlabor  of  minor  for 12996-1 

Injury,  tapping,  interference,  etc ;  penalty I34ua 

Join  with  other  company,  may,  in  conducting,  leasing,  owning. ..  9171 

Lessor  or  lessee  of  other  company's  lines,  may  be P]71 

Line  partly  outside  of  state,  may  constriict.  use.  own 9171 

List  of  officers,  must,  give,  and  give  notice  of  changes 602 

Mailing  dispatch  at  point  of  delivery 9185 

Messages.     (See  above  Ditpatches). 

Mortga«e  of.  record,  etc -:■--■■ 8706,8707 

Mutual"  benefit    association   of   employes,    not    subject   to   pro- 

visions  of  sections M30  to  9459 

Bond  of  treasurer,  when  necessary W61 

May  take  advantage  of,  how MW 
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Telegraph  Company — Concluded.  UCnON. 

Other  company's  dispatches,  Co  receive  and  forward 9182 

Penalty  for  not  doing  so » 9182 

Other  company's  line,  may  acquire  interest  in  by  lease,  etc 9171 

Other  company's  line,  mechanically  interfering  with,  forbidden.  0174 

Other  company  may  enforce  repair  of  line 9189 

Notice    to    repair 9189 

Repairing  without  notice  and  recovering  expenses 9189 

Other  company  may  require  removal  of  line 9187,  9188 

Overhead  wires,  construction  of,  over  railroads 8973 

Payment  of  excise  tax  upon,  not  substitute  for  tax  on  prop- 
erty ... 5490 

Penalty  for— 

Delaying   dispatch    13388 

Divulging  contents,  forging  receipt,  etc 13388 

Neglect  to  forward  dispatch 9183 

Neglect  to  receive  and  transmit  dispatch 9182 

Not  transmitting  or  delivering 9183 

Sending  false  or  forged 9186 

Powers  of,  generally 9170,  9171 

Prosecution  against,  form  of 610 

Prosecution  against  agent,  employe  or  officer 610,  Ml 

Public  road,  construction  along 9170 

Public  utility,  included  in S41S 

Public  way,  power  to  construct  under 9170-] 

Railroad  company's  land,  appropriation  of 9175,  9176 

Removal  of  structures  from  other  company's  land  when,  how.  9187 

Repair  of   structure  of,   enforced   how 9189 

Notice  to  repair 91S9 

iRepairing  without  notice,  and  recovery  of  expense 0189 

Report  of  .'VM9 

Right  of  way,  unlawful  to  contract  tor  exclusive  use  thereof...  9171 

Streets,  public  grounds,  appropriation 9178 

Municipality  not  to  receive  compensation 9179 

Subways,  poles,  etc 12645 

Change  of  poles  in  case  of  construction  of 9143-J 

Taxation  of,  penalties,  etc,  as  to.     (See  Taxation) 

5446  to  5463,  5676,  5677,  12871,  13415 

Telegrams.     (See  above  Dispatches). 

Telephone  company,  sections  9170  to  9198,  apply  to 9191 

Trespassing  by  employes  of ;  penalties 12530 

Valuation  of  property  of 5451  et  si 

Valuation,  apportionment  of  property 5456 

Telegraph  Lines,     {See  Electricity). 

Construction  of  where  they  do  not  discommode  the  public 9180 

Railroad  company  may  ci       '       '        '        '   '   ' 


Telegraph  Operator.     (See  Telegraph  Company). 

Telegraph  and  Telephone  Companies — 

Jurisdiction  of,  by  Public  Service  Commission 501,  502,  606.  614,  2250-2 

Organization    9170  to  9198 

Taxation.     (See  Taxation;  Telegraph  Companies;  Telephone  Com- 
panies)    5449  el  seq ,  5456,  5470  et  seq.,  5485 

Trespass  by  employes  of 12530 

Use  of  highway  by 9170-1 

Telephone,     (See  Telephone  Company). 

Telephone  Communication — 

Divulging  or  delay  of,  penalty 1841^ 

•M    B.  OFP.  >.  Dinitiz..byG00t^le 


Telephone  Company.     (See  Telegraph  Company).  SicnON. 

Apportionment  of  valuation  of  property 5456 

Assessment  ot    valuation 5451  et  sec 

Certificate  of   Public  Service  Commission  necessary  for  enjoy- 
ment of  franchise  not  actually  exercised 614-52 

Chapter  on  telegraph  companies  (sections  9170  to  9198),  applies.  9191 

Consolidation  of  614-61 

Contest  of  report  5450 

Defined,  as  public  utility 614-2 

For  taxation   5416 

Excise  tax  charged  on  gross  receipts  irf 5488 

Hours  of  labor  of  minor  for 12996-1 

Injury,  tapping,  interfering,  etc.,  penalty 13402 

Overhead  wires,  construction  of.  over  railroads 8975 

Payment  of  excise  tax  upon,  not  substitute  for  tax  on  property.  5490 
Power  of  Public  Service  Commission  to  require  telephone  com- 
panies to  maintain  through   lines 614-63 

Public   utility    Included    in 5415 

Report  of  5449 

Subwajis,  poles,  etc 12645 


Change  of  poles  in  case  of  construction  of 9143-1 

Taxes,  unpaid,  what  acts  are  unlawful 5676,  5677.  13415 

Return  to  lax  commission  of  Ohio 5449  ct  seq. 

Penalty  for  delay 12924-1  et  seq. 

For  refusal  to  submit  books  for  inspection 12871 

State  Board  ot  Appraisers  and  Assessors.     (See  Tax  Com- 
mission of  Ohio). 

Trespass  by  employes  of:  penalty 12530 

Underground  wires,   when   required 126.M 

Valuation  ot  property  of 5461  et  seq. 

Valuation  apportionment  of  property 5456 

Telephone  Office- 
Female  employes,  provisions  for 1008 

Telephone  Plant,     (See  Telephone  Company). 

Telephone  Users — 

Protection   to    18419 

Telephone  Poles — 

When  forbidden    12845 

Temporary  Alteration — 

Rates    614-32 

T^n  Per  Cent.  Garnishment  Law.     (See  Attachment;  Garnishment).  10273 

Terminal  Company — 

Included  under  term  "Railroad" 501 

Termini — 

Improvement   company  organized   for   construction   of;   articles 

of  incorporation  must  state  the  termini  of  the  improvement  B62S 

Railroad  termini,  stated  in  articles  of  incorporation 8745 

Changed,  how  8747 

Extension   beyond   original 8772 

On  boundary  of  estate,  fixed  by  new  certificate 8746 

County    6864,  6925 

Stale    6890 

Turnpike  and  plank  road 9229 

Test- 
Appliance  for  measurem.ent  of 6I4-8T 

Public  Service  Commission  to  regulate  manner  of 914-6 
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Test  Well—  bectiom. 

Abandonment  of    673 

Report  of  973 

Excavation  o(  mine,  casing  to  be  provided  on  penetration  of...  973 

Location 973 

Map    973 

Notice   of   intention   to   drill 978 

Pluggin?,  in  case  of  abandonment 973 

Report  of 973 

Testimony- 
Public  Service  Commission,  power  to  compel  production  of. . .  .  614-6 
Self-incrimination,  person  can  not  refuse  to  give  on  ground  of..  6I4.-39 

Texas  Cattle- 
Provisions  as  to 5834,  13370  to  13372 

Texas  Fever — 

Importinir  cattle  infected  with SftW,  13.370,  13371 

Prevention   of    13370 

Conveying  into  this  state  by  railway  or  other  company 

unlawful  at  certain  times 13370 

May  not  be  unloaded  except  in  yards,  etc.,  to  be  fed  and 

watered    13371 

Driving  cattle  from  certain  states  during  certain  months  is  un- 
lawful        13371 

Penalties  as  to  offence 13370,  13371 

Statement  as  to  where  cattle  were  wintered  required  from 

railway  and  other  companies 13871 

Proceedings  against  railways  for  neglect 13373 

Through  Lines — 

Power  of  Public  Service  Commission  to  require  telephone  com- 
panies  to  maintain 814-fil 

Throwing — 

At  railroad  train;  how  punished 19497 

Ticket  Agencies — 

For  transportation  to  and  from  foreign  countries,  bond  required  290  et  seq. 

Ticket  Agents — 

Served,  may  be,  for  railroad  company 11388 

For    river    transportation    company 11388 

Bond  required  of   persons  and  corporations  handling  steam- 
ship or  railroad  tickets 390  et  seq. 

Failure  to  purchase,  railroads  may  charge  excess  tare 8978 

Foriferv  of.  of  railroad  or  toll  bridge:  hnw  punished 13085 

Reduced  rate   515 

Restoring   canceled 13087 

Selling,  etc.,  which  should  have  been  canceled;  how  punished. . .  13087 

Tickets,  Railroad.  (See  Railroads  and  Railroad  Companies;  Tickets). 

Bill  of  lading  statute,  takes  efTect,  when 8993-94 

Holidays  8301,  12949 

Locomotive  steam  boiler  act  takes  effect,  when 8965-10 

Orders  of  Public  Service  Commission  takes  effect  at  what 614-41 

Trains,  lime  of  arrival  of,  posted  at  railway  stations 8924 

Title- 
Carrier  as  excuse  for  failure  to  deliver 8993-18 

Dissolved  corporation,  to  propertv  of  passes  to  trustees 119A6 

Railroad,  title  at  sale  of 9068,  90m.  , 


I0I2  INDEX 

Title— Concluded.  Sicni»(. 

Stock  certificate,  definition  of M78-22 

Transfer  of 8396  to  8402 

As  against  third  persons 8403  to  8420 

Bill  of  lading  without,  penalty 899^-46 

Toilet  Stations- 
Bonds  may  be  issued  for  by  municipality 39B6 

Toll- 
Action  by   public   utility   or   railroad   lo   lest   validity  of  order 

fixing    614-89 

Appeal  lo  Public  Service  Commission  not  to  suspend,  when. ...  614-4S 

Cnanged  how    814-20 

Complaint  concerning    flI4-21 

Must  be  charged  in  compliance  with  schedule 614-18 

Public  Service  Commission,  may  be  changed  by,  when 014-23 

Railroad  may  take,  on  bridge 8774 

Schedule  of,  to  be  filed  when 814-18 

Toll  Bridge- 
Burning  maliciously;  penalty 12433 

Counlerteiting,  forging,  etc.,  ticket,  etc.,  issued  by;  penalty 13086 

Returning  canceled  tickets,  etc.,  of;  penalty 13087 

Selling  tickets  which  should  have  been  canceled;  penalty 13087 

Towing  Company — 

Corporation   for  purpose  of  towing 10168 

Buiiness  of  10168 

Property  to  be  owned  by 10168 

Township  Trustees — 

Railroad  stock,  etc.,  owned  t^  township,  duties  as  to 9099 

Track  Connections.     (See  Railroads  and  Railroad  Companies). 

Track  of  Railroad.     (See  Railroads  and  Railroad  Companies) — 

Connection,  when  tracks  of  two  roads  cross 8997 

Crossing  of  by  railroads 8834 

Elevated,  construction  of  8763  et  seq. 

Gauge,  must  be  uniform  on  all  of  a  line 8823 

Grade,  crossing,    abolishment 8874 

Obstructing,  laying  of ;  penalty  for 8825 

On  Ohio  River  bridge 9313 

Underground    9142 

When  to  be  used  in  common  by  two  companies 8824 

Traction  Car — 

Child  jumping  on  moving  traction  car,  as  delinquent 1644 

Traction  Companies.     (See  Electric  Railroads;  Street  Railroads) — 

Franchises,  conditions  of 9114 

Service  on,  how  made 11288 

Undei^fTound  tracks  9U2 

Venue  of  action  against 11273 

Tracks  and  Crossings.     ( See  Railroads  and  Railroad  Companies) 

686  to  600 

Trains.     (See  Railroad  Train) — 

Intoxicating  liquor,  drinking  on,  prohibited 13198 

Throwing  or  shooting  at;   penalty 13497 

Trainmen- 
Restriction  on  hours  of  employment 900?  ^ 
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n  cruet  manner;  how  punished 13376 

Electricity,  companies  tor 39S5  to  3998,  10128  to  10134 

Fireman,   of,    free 9114 

Fish  and  game,  package  must  be  labeled M44 

Free,   on   railroads   prohibited 516 

Freight,  transportation  by  one  railroad  of  another  company's 

freight    8999  to  9001 

Oil  through  tines  of  pipe,  of 3995  to  3998.  10128  to  10132 

Persons  and  freight  by  railroad 8977  to  9004,  13389,  13430 

Reffuiation  of,  on  improved  roads 7459  to  7462 

Sale  of  transportation  to  or  from  foreign  country,  t>Dnd  and 

certificate  required  290  to  295 

Streets,  regulation  of  transportation  through,  by  council 3632 

Uniform  laws  as  to  bills  of  lading 8993-1  et  seq. 

Transportation  Agents,  Bonds  of 290  to  295 


Transportation,  Carrier.     (S^  Common  Carrier;  Connecting  Car- 
rier)— 
Contract,  common  carrier,  to  avoid  liability  for  act  of  connecting 

carrier,  invalid  8994-1 

Transportation  Company.     (See  Pipe  Line  Company;  River  Trans- 
portation Company:  Common  Carrier) — 

Corpse,  transportation  of  without  permit 12686.  12687 

For  oil,  water,  gas,  electricity,  etc 3999,  10133,  10134 

Infected  cattle,  penalty  against,  for  conveying 13370  to  13372 

Powers  of,  etc 10168 

Slocltholder  of,  can  not  be  railroad  officer 8789 

(See  Taxation)— 


Treasurer  and  Treasury,  etc. — 

Telegraph  company,  collection  of  tax  from 5876 

.Penalties  and  forfeitures  recovered  for  violation  of  public  ser- 
vice commission  statute  to  be  deposited  in 614-66 

Proceeds  of  sale  of  stranded  vesi=e1  and  cargo  to  be  trans- 
mitted to  6485 

Disposition  by,  of  such  proceeds  of  sale 6436,-^  , 
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Treasurer  of  State—  siciioii. 

Unclaimed  freight,  proceeds  of  sale  to  be  paid  inio 8Sd9 

Treble  Damages- 
Liable  for,  railroad  and  public  utility,  when 614-68 

Telegraph  and   telephone  companies,  trespass   by  employes  of; 

penalty  12530 

Timber,  trespass  upon  lands  of  another  or  stale,  and  cutting ; 

penalty   12455 

Trial  of  Right  of  Propertv— 

AtUchment,  taken  on,   when 10288 

Trolley  Wires — 

Removal  of  in  case  of  railroad  property 12561 

Trunk  Railroad- 
Rules  as  to,  enforcement  of 8986 

Forbidden,  certain  contracts  and  acts  are 898S 

Discrimination  Ijy 8984 

Freight  forwarded  by,  as  shipper  directs 8985,  13420 

Trust  Companies — 

Transportation  agent,  statute  concerning,  not  applicable,  when.         395 

Trustees- 
Corporations — 

Director  may  appoint  trustees  to  settle  affairs "11972 

Duties  and  removal  of 11973 

Corporation,  not  for  profit,  trustees  of..: 8665  to  6659 

By-laws,  may  adopt  8702 

Duties  of  8663,  8664 

Liable,  personally,  for  debts 866S 

Members,  trustee?  must  be 8661 

Oath  of  8663 

Powers    of    8660 

Dissolulion  of  corporation,  directors  at  time  of,  are  trustees  for 

creditor?  and  stockholders 8742,  8748 

Dissolution  of  corporation- 
Additional,  may  be  appointed  on  when 1 1961 

Liability  of  such  trustees  for  abuse  of  trust 11967 

Trustees  so  appointed   succeed   to  all  rights  of  pre- 

depessors    11962 

Receiver,  on  dissolution  of  corporation,  is  trustee  for  cred- 
itors and  stockholders 11945 

Sale  of  real  property  of  corporation,  by  trustees,  on 11966 

Embezzlement  hy,  what  is 12467,  12876 

Trtists— 

Corporate  property,  sale  of,  to  form 8718 

Tum-Outs — 

'Railroad  company  may  construct  and  maintain 874S 


u 

Unclainied  Articles.     (See  Lien;  Railroads,  and  Railroad  Companies')- 

Action  to  subject  freight  to  payment  of  costs 8370 

Judgment,  effect  of  8370 

Lien  for,  storage 88T1. 

Notice  of  sale g3^ 

Copy  of.  to  be  kept 8S7S 

Not  necessary  in  sate  of  perishable  goods &838  ■ 

DintizooovC-iOOgle 


INDEX  IOI5 

Unclaimed  Articles — Concluded.  section. 

Oath  of  claimant,  copy  of  to  be  kept 8372 

Owner,  may  claim  proceeds  within  what  time 8374 

Penalty  for  violation  of  statute 8375 

Perishable  property,  sale  of  without  notice B373 

Proceeds  of  sale,  disposition  of 8369 

Sale  bill,  copy  of,  to  be  kept 8373 

Storage 8371 

Lien  for   8371 

Time  of  sale  8367 

Time,  within  which  owner  may  claim  proceeds 8374 

Undertaking — 

In  case  of  action  to  test  validity  of  order  of  public  service 

commissiMi    614-70 

To  be  given  on  appeal  to  public  service  commission,  when 614-45 

Undervaluation — 

Penalty  for  614-79 

Property  of  public  utility 614-79 

Undressed  Stone  or  Lumber- 
Freight  rate  for 8980 

Unfair   Competition — 

Forbidden   614-14  ' 

Unincorporated  Districts — 

Lighting  contract  for 3428  to  3440 

Union  Depot  Company.     (See  Union  Electric  Depot  Cranpany) 

9160  to  9169 

Appropriation  of  land  b" 9163 

Articles  of  incorporation  of 9160,  9162 

Capital  stock  to  be  stated  in 9161 

Certified  copy,  evidence  of 9162 

Incorporators  of,  to  sitjn  and  file 9163 

Name  of  company,  (o  be  slated 9161 

Names  of  companies  united,  to  be  stated 9161 

Presidents  of  companies,  to  sign  and  file 9160,  9162 

Record  of  9182 

Bonds,  guaranty  and  sale  of 9169 

Certified  copies  of  articles,  evidence 9182 

DeRnition   of    5416 

EMreclors    9164 

Appoint  officers,  etc.,  all  to  concur 9164 

Discharge  of  officers,  etc.,  by  two 9184 

Election  of,  when 9164 

Powers  ', 9164 

President  of  each  company  is  director 9164 

Record  to  keep :  open  for  inspection 9164 

Two-thirds  vote  for  expenditures  and  liabilities 9164 

Evidence  of  existence,  certified  cony  of  articles  is 9162 

Excise  tax  chanted  on  gross  receipts  of S483 

Filing  articles  by  president 9160 

Formed  how.  by  twn  or  more  companies 9160 

Guaranty  and  sale  of  obligation.' 9169 

Incorporators  of   9160.  9182 

Laws  that  are  applicable  to 9168 

liabilities   and  expenditures,   two-third  vote  of  directors   re- 
quired on   9164 

Liability  of  the  several  companies 9187 

As   between   themselves 9187 

Jointly  to  public,  for  what 9187 

Mortgage  given  bv.  record  of 9160 

Mnntcipal  corporation,  grant  by,  to 9163 

Name  of  company ^^^noo [p 
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Union  Depot  Company — Concluded.  aaCHON. 

Officers,  agents,  etc,  appointment  and  discharge 916* 

Police  powers   of 9166 

Payment  of  excise  tax  not  substitule  for  tax  on  property 5490 

Powers  of   91«2 

Public  utility,  included  in M15 

Purposes  for  wliich  may  be  formed 9160 

Depot  9160 

Union  railroad  9160 

"Railroad"  included  under  term ,,..  501 

Record  of  articles 9162 

Record  of  directors'  proceedings 9161 

Open  10  inspection 916* 

Regulation,  rules,  by-laws;  posting 9166 

Special  provisions  of  law  for,  govern,  unless 8737 

Stock- 
Capital  to  be  stated  in  articles 9161 

Companies  forming,  held  to  own  equal  proportion  of 9163 

Streets,  etc.,  grant  of  right  in 9163 

Taxation  of 5415  et  seq.,  6420  et  seq.,  5470  et  seq.,  5483 

Union  Electric  Depot  Company.     (See  Union  Depot  Company) — 
Appropriation  of  property,  union  electric  depot  company  may 

make    9169-2 

Borrowing  money   9169-5 

Charges 9169-4 

Discrimination  in  charges  forbidden 9169-4 

Incorporation     916&-1 

Maximum  charxe  i. 9169-4 

Mortgage    9169-5 

Municipal,  corporation,  union  electric  depot  company  may  re- 
ceive grant  of  easement  in  streets,  etc 9169-3 

Organization    9169-1 

Powers    9169-2  et  seq. 

Preference,  union  electric  depot  company  may  not  make 9169-4 

9169-3 

Union  Station.     (See  Union  Depot) — 

United  States- 
Law  of,  railway  commissic 

Navigation,  injuring  aids 


Usage— 

As  to  time  of  transfer 

Implied  warranty  annexed  by,  ; 


V 

nation.     (See  Appraisement;  Taxation) — 

Public  Service  Commission- 
May  be  changed  by 614-36 

Detennine.  before  rate,  etc.,  takes  effect 6M-46 

Regulate  manner  of 614-5 

Railway  Property- 
Apportionment  of  valuation  of 5430,  5431 

Value  of,  how  found  when  part  of  road  in  another  stale..  5445 

Wilfully  false,  making;  penalty 814-7S 
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Value—  fllcnoN. 

Definilion  in  unHonn  bill  of  lading  statute 6693-62 

Properly  of.  Public  Service  Commission  may  investigate,  when.  614-24 

Vehtele— 

Drawing  or  driving  vebicles  along  railroad  track 13&43 

Vessel.     (See  Watercraft)    12088  to  13102 

False  lights,  putting  up,  to  endanger;  how  punished 12036 

Mechanics'  liens  on,  as  to SSOSetseq. 

Quarantine  on;  board  of  health  may  establish  a  quarantine 4425 

Wreck-master  not  to  sell,  when 6430 

Vestibules.     (See  Street  Railroad)— 

On  street  cars 12788 

Viaducts — 

Ai^ropriation  of  property  for 3077 

Bonds  for  3742,  3B39 

Contracts   for  improvement 3743 

Power  of  city  or  village  as  to '. 3742,  S744 

Violation.     (See  Crimes  and  Offenses) — 

Of  order  of  Public  Service  Commission,  remedy 014-07 

Penalty    014-08 

Of  public  service  commission  statute ;  penalty 014-05 


w 

Waiver- 
Corporation,  waiver  of  certain  notices  to 8631,  8722,  9028,  9037 

Warehouse — 

Breaking  into,  in  day  lime,  to  steal ;  penalty 12442 

Burning,  maliciously :  penalty 12433 

Warehouse  Certificate — 

Railroads,  by,  for  ore,  grain  etc.,  stored  in  elevators,  wharves, 

etc 8996 

Warehouse  Receipts — 

Crimes  and  Offenses- 
Delivery,  without  surrender  of  receipt 13132 

Duplicate  receipt,  not  marked  duplicate 18120 

False  statement,  receipt  containing 13119 

Goods,  definition  of 13124 

Goods  not  received,  receipted  for 18118 

Negotiation  bf  receipt  with  intent  to  deceive 13123 

Owner,    definition   of 18124 

Ownership,    receipt   must   state,    if   warehouseman   inter- 
ested       I8I21 

Receipt,  definition  of  1SI24 

Warehouseman,    definition    of 13124 

Negotiation    and   transfer 8606 

Sale  of  warehouse  receipt.. SS06 

Seller's  lien,  invalid  if  negotiable  receipt  issued 8806 

Stoppage  in  transitu,  invalid  if  negotiable  receipt  issued ^..  8606 

Transfer  of  .  receipt 8506 

Warranty — 

Bill  of  lading,  in  case  of  negotiation  of 8993-34 

Implied  warranties,  certificate  of  stock  of  corporation 6073-11  etscq. 

Warranty,  Implied — 

Certificate  of  stock  of  corporation 8678-11  et  seq. 
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Waste-  SICTIOM. 

Natural  gas,  waste  of. 6311  to  6319 

Penally  for   6319 

Water- 
Municipal  corporation,  power  over  water,  gas  and  electricity.. 

3983  to  4000 

Transporting  animals  without;  penalty -  13376 

Water  Ooset- 

Failure  to  provide,  for  female  employes;  penalty 1011 

Power  to  appropriate  property  for  public  water  closets  in  cities 

and   villages 3ff77 

Provisons    concerning    1009  et  i 

Water  Company— 

Consolidation     10212 

Contract  with,  municipal  corporation,  may 3981 

Certificate  as  to  funds 3808 

Deposit,  may  not  require,  when 9335 

Forfeiture    . . . : t 9336 

Leasing  of,  by  municipality '8809 

Meter,  correct,  what  is 9329 

Meter,  charges  for,  etc 3982 

Powers  of    9320 

Price  of  water,  regulating 3982 

Special  provisions  of  law  for,  govern,  unless 8737 

Water  Course — 

Bonds  for  improving  any 3989 

Municipal  corporation — 

To  appropriate  property  for 3677 

To  issue  bonds  for 3939 

Water  Craft- 
Action  against  owner 12090 

Action  against  craft  by  name 12091 

Bond  to  discharge  the  property  seized 12095      ' 

Breaking  into — 

In  day  time,  to   steal J2442 

To  commit  personal  violence,  etc 12443,  12444 

Craft-owner  or  master  may  be  proceeded  against , . . .  1209O 

Damages  when  action  commenced  without  cause  against 12096 

Expenses    to   officer   holdin?    warrant,    to    be   advanced    before 

seizure    12098 

Excess  of  money  advanced  to  be  repaid 12094 

Injuring,   sinking,  etc 12486 

Judgment     12097 

Justices  have  jurisdiction,  when 12100 

.Appeals  tor  justice's  judgments 12101 

Disposition  of  property  after  appeal 12102 

Utn  on    8308,  13180 

Liabilities,  which  constitute 12088 

Arising  out  of  state 12089 

Notice  of  sale  by  officer 12098 

Owner  or  master,  action  against 12099 

Sale  by  officer :  notice  of 12098 

Owner  liable  for  balance  unpaid  sale 12099 

Service  12097 

Shooting  or  throwing  at ;  penalty 12497 

Summons  and  warrant  for  seizure 12092 

Expenses  to  be  advanced  before  seizure 12093 

Excess  of  money  advanced  to  be  repaid 12094 

Trespass  by  shanty-boat 12529 

Wharfboats  on  Ohio  River,  regulation 6320,  6321 

Wreck-master  shall  retain  possession  of  rescued  water-craft, 

when    S426 
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Water  Meter- 
Correct,  what  is 

Testing  of,  expense,  how  f 


Water  Rents.     (See  Public  Works).. 


9143-1 
3619 


Water  Tank- 
Railroad  company 


ter  Transportation  Company 
ation)— 

Definition    

Excise  tax  charRcd  on  Rross  receipts  of 

Included  under  term  "railroad" 

Payment  of  excise  tax  not  substitute  for 
PuWic  utilit)'.  included  in 


8343  ti 

(See   Pipe  Line.  Company ;   Tax- 


ax  on  property. . 

Stream) — 


Water  Works- 
Appropriation  of  property  for 

Bonds  for 

Cities  or  villages,  power  of,  to  construct 

Definition   of   

Lease  of,  by  municipality,  from  company,  certificate  of  funds 

ttot  required  whan 

Municipal  corporation,  contract  with  water  company 

Regulations  of  price   in  municipality 

Water  Works  Company — 

Excise  tax  charged  on  gro; 
Foreign  corporation  may  n 
Payment  of  excise  tax  not 
Public   utility,   included   in, 


1  of  . 


i  receipts  of 

iubstitute  for  lax  oi 
V.'.'.V.V.'^.'.V.'5416't 


property 5490 

541.^ 

seq-,  5420  et  seq..  5483 


Destruction  of  weeds  on  private  land,  etc.— 

Compensation    

Destruction  of  weeds  on  failure  of 

ply  with  notice  

Fees    

Notice    

Electric  railway — 

Destruction  of  weed; 
penalty     

Weeds  to  be"  destroyed 
Steam  railway — 

Destruction    of   weeds 
with  penalty  

Weeds  to  be  destroyed  alonir 

Toll  roads — 

Destruction  of  weeds  and  collection  from  corporation 

penalty       

Notice    

Weeds  to  be  destroyed  along 


ind  collection  from  corporation  with 

ilong 

ind    collection    from    corporation 


7W2 

7151 
7150 


7149 
7149 
7149 


7149 
7149 
7149 
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Well SBtnON. 

MecHanic's   lien   on 8808.13180 

-  Natural  gas  and  oil— 

Chief  inspector  of  mines,  permission  to  drill 814 

Expense  of  plugging  and  filling  well,  recovery  of 6314  et  seq. 

Uen   tor    6314 

Injunction,  gas  or  oil  well,  against  removal  of  machinery 

before  plugging  and  filling  well 8313 

Lien,  of  penalty  for  violation  of  statutes  concerning  gas 

and  oil  well 6319 

Mechanic's  lien  on 8308.  18160 

Plugging  in  case  of  abandonment 6312   , 

Regulation  of    6811  to  6319 

Wharf- 
Municipal  corporation,  power  of,  to  construct  and  maintain 3699-1 

Wharfage- 
Liability  for,  a  lien  on  water-craft 12088 

Municipality  to  fix  rates  of 8H0 

Wharf  boat- 
Keeper  of,  duty  of 6321 

Penalties    6321 

Lien  of   12088  et  scq. 

Ohio  River,  on,  must  be  kept  open 6320 

Wharfingers.     (See  Warehouseman;  Common  Carrier) — 

Duties  of.  as  to  freight 8365  to  8375 

Wharves  and  Docks — 

Aopropriation  of  property  bv  municipal  corporation  for 3ff77 

Bonds  for  3939 

Power  of  council  to  regulate 3640 

Whistling- 
Municipalities  may  regulate,  etc 3850 

Railroad,  by,  city  council  may  prohibit 8851 

Signal  at  crossing 8853 

Wire  Fences — 

Use  of,  by  railroad,  when 8915 

Wires- 
Attaching  wires  to  buildings  by  persons  in  employ  of  telegraph 
or  telephone  company  without  owner's  permisskin ;  pen- 
alty     .■ 12530 

Overhead,   over   railroads,   construction 8975 

Subway,  change  in  ease  of  construction  of 9143-1 

Underground    12645 

Witness- 
Commissioner  of  railroads  may  subpoena  and  examine, ..  .530,  531,  609 
Elxaminaiion  of.  by  public  service  commission,.       .  614-6 

Fees  of— 

Railroad  Commission    880,  531 

Mileage  of — 

In  hearing  before  railroad  commission 532 

Privileged  from   prosecution,  when — 

In  case  of  testifying  before  railroad  commission 553 

Public  service  commission,  power  to  examine 614-0 

Railroad  proceedings,  pass  may  be  issued  to  witnesses,  by  rail- 
roads, when  B16 

SutqMcna — 

Itailroad  commission  may  issue 690,581 
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Wreckmaster.     ( See  Commissioner  of  Wrecks) 6423  to  6«1 

Abuse  of  trust  by  6M0 

Appointment  of  M23 

Arbitration  of  disagreement  aa  to  compensation  of 6427 

Appeal    6427 

Proceedings   after    ' 6429 

Assist  wreck-master,  penalty  for  refusal   to 9441 

Assistants,  duties   642S 

Compensation  of    „ 6427 

Bond  of    6423 

Compensation  of   : 6426 

Assistants,   of    6427 

Disagreement  as  to,  arbitration  of 6427 

Appeal    6427 

Proceedings  after   6429 

Ineligible  to  adjust,  who  are 6428 

Disposition  of  proceeds  of  sale  of  stranded  property * 6436 

Districts,  etc.,  division  of  counties  into 6424 

Duties  of 6425 

Assistants,  of   6425 

Inventoried,  property  to  be,  before  removal,  etc 6431 

Penalty  tor  refusal  to  assist 6441 

Removal  of  goods,  etc.,  inventory  to  be  made  before 6431 

Sell  vessel  or  cargo,  when  not  to 6430 

Stranded  vessel  or  property — 

Concealment,  etc.,  of  such  property;  penalty  for 6438 

EmbezKiing  or  stealing,   liabilities   for 6439 

Not  claimed,  proceedings  when 6434 

Notice  to  be  given  by  person  finding 6437 

Sale   of    6485 

Proceeds  of,   disposition   of 6436 

When  wreckmaster  not  to  sell 6480 

Stealing  or  embeiding,  liabilities  for .- 6439 

Person   in   posses.sion   of   property    stolen,   recovered 

against    6433 

Term  of   office 6423 

Trust,  abuse  of,  by  wreck-master .-. 6440 

Wrecks.     (See  Wreck-Master.) 
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